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T)  EFORE  we  take  notice  of  the  statutes  made  for  the  preserv-  %  Bl.  Cow. 

ation  of  the  game,  it  may  be  necessary  to  observe  how  the  410. 
common  law  stood  herein  ;  and  this  depends  upon  the  difference 
made  between  tame  and  wild  animals. 

The  tame  animals,  such  as  (a)  horses,  cows,  sheep,  $c.  are  (a)  Hens  and 
such  creatures,  as  by  reason  of  their  sluggishness  and  unaptness  chickens  are 
for  motion,  do  not  fly  the  dominion  of  mankind,  but  generally  j^^g  °ike 
keep  within  the  same  purlieus  and  pastures,  and  may  be  easily  other  domes- 
pursued  and  overtaken  if  by  accident  they  should  escape ;  and  tic  fowl,  are 
therefore  the  owner  hath  the  same  kind  of  property  in  them  as  tame-    Off-  of 
he  hath  in  inanimate  chattels,  and  for  the  violation  thereof  may  R0^c'j^'r 
bring  an  action  of  trespass.  !g  H.  g.  a/ 

So,  several 

sorts  of  dogs  are  tame,  as  the.  mastiff,  hound,  which  comprehends  greyhound,  &c. 
spaniel,  and  tumbler;  and  for  these  a  person  may  maintain  an  action  of  trespass,  without  al- 
leging that  they  were  tame.  Ireland  v.  Higgins  cited  and  agreed. So,  a  person  may 

justify  in  assault  and  battery  in  defence  of  his  dog  that  is  tame,  RasLEnt.  611. So,  a 

replevin  lieth  of  a  ferret,  Cro.  Eliz.  xa6. 

The  wild  animals,  such  as  deers,  hares,  foxes,  $c.  are  under-  7  Co.  16. 
»tood  to  be  those,  which  by  reason  of  their  swiftness  or  fierceness  3  Lev.  3*7. 
fly  the  dominion  of  man,  and  in  these  no  person  can  have  a  pro- 
perty, unless  they  be  tamed  or  reclaimed  by  him;  ftnl  as  pro- 
perty is  the  power  that  a  man  hath  over  any  other  thing  for  his 
own  use,  and  the  ability  that  he  has  to  apply  it  to  the  sustent- 
ation  of  his  being,  when  the  power  ceases,  his  property  is  lost; 
and  by  consequence,  an  animal  of  this  kind,  which  after  any 
seisure  escapes  into  the  wild  common  of  nature,  and  asserts  its 
own  liberty  by  its  swiftness,  is  no  more  mine  than  any  creature 
in  the  Indies,  because  I  have  it  no  longer  in  my  power  or  dis- 
posal. 

Hence  it  appears,  that  by  the  common  law  every  man  h«d  an  5  Co,  104. 
equal  right  to  such  creatures  as  were  not  naturally  under  the  Cro.  Eliz.  547. 
power  of  man,  and  that  the  mere  caption  or  seisure  created  a 
property  in  them. 

By  immediate  manucaption,  or  taking  them  and  killing  them,  7  Co.  17. 
they  belong  to  such  person  in  the  same  manner  as  any  other 
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chattels,  and  cannot  be  violated  from  him,  since  the  first  seisure 
and  caption  was  sufficient  to  vest  the  property  of  them  in  him. 

By  taking  and  taming  them,  they  belong  to  the  owner,  as  do 
all  the  other  tame  animals,  so  long  as  they  continue  in  this  con- 
dition, that  is,  as  long  as  they  can  be  considered  to  have  the  mind 
of  returning  to  their  masters  ;  for  while  they  appear  to  be  in  this 
state  they  are  plainly  the  owner's,  and  ought  not  to  be  violated  : 
but  when  they  forsake  the  houses  and  habitations  of  men,  and 
betake  themselves  to  the  woods,  they  are  then  the  property  of 
any  man. 

Another  way  of  gaining  property  in  them  is  by  inclosure,  and 
then  the  beasts  must  be  understood  to  be  mine,  as  the  profits  of 
the  soil  itself  are,  and  they  can  no  more  be  taken  and  carried  off 
than  any  other  profits  of  the  land  ;  and  therefore  if  deer  be  in- 
closed in  a  park  or  paddock,  conies  in  a  field  or  warren,  they 
become  so  my  own,  that  no  man  ought  to  kill  or  take  them  away. 
And  since  in  this  case  it  is  the  inclosure  only  that  retains  them 
(for  take  away  the  inclosure  and  they  are  in  their  natural  liberty)  ; 
therefore,  the  party  is  said  to  have  right  as  he  hath  to  any  other 
profits  there  inclosed,  and  a  distinct  and  independent  right  in 
every  animal. 

The  king,  as  an  acknowledgment  of  his  dominion  over  the 
seas  and  great  rivers,  by  his  prerogative,  has  a  property  in  some 
animals  under  the  denomination  of  royal  creatures,  as  sturgeons., 
whales,  and  swans,  all  which  are  the  natives  of  seas  and  rivers. 

On  these  reasons  and  distinctions  of  the  common  law,  we 
may  now  see  how  the  law  stands  with  regard  to  persons  qualified 
to  kill  the  game,  within  the  statutes  made  for  the  preservation 
thereof. 

First  it  is  clear,  that  if  a  man  pursue  deer,  hares,  or  conies  out 
of  his  land,  or  the  lands  of  another,  into  (a}  mine,  and  there 
take  them,  they  are  the  hunter's  and  not  mine,  because  I  never 
had  any  original  property  by  inclosing  them. 
i  Ld.  Ra}Tii. 

350.  S.C.  aSalk.556.  S.C.  5  Mod.  375.  S.C.  iz  Modi  145.  S.C.  Com.  Rep.  34-  S.  C. 
a  Bl.  Comm.  419.  S.  P.  Churchward  v.  Studdy,  14  East,  249.  S.  P.  (a)  But  it  is  said,  that  if 
a  man  flies  his  hawk  at  a  pheasant  on  his  own  ground,  and  the  hawk  pursues  the  pheasant 
into  another's  warren,  the  owner  of  the  hawk  cannot  justify  entering  the  warren  and  tailing  the 
pheasant.  38Ed.j.  10.  b.  iaH.8.  10.  a  Roll.  Abr.567.  Poph.  162.  S.  C.  cited. 


7  Co.  1 6. 


Mich.  9  W.  3. 
Sutton  v. 
Moody 
agreed,  per 
Curiam. 


Mich.  9  W.  3. 
Sutton  v. 
Moody. 


i  ill.  8. 9. 


If  a  man  hunts  conies,  and  kills  them  in  my  ground,  I  may 
seise  them,  because  they  are  indeed  my  property  by  the  inclosure ; 
but,  if  he  hunts  them  out  of  my  ground,  they  are  in  the  condition 
of  natural  liberty,  and  then  I  cannot  take  them  away  from  the 
hunter,  for  then  the  property  is  in  no  man;  but  damages  I 
may  have  against  the  hunter  for  his  entering  and  breaking  my 
inclosure. 

But,  where  a  man  hunts  conies  in  my  warren,  or  deer  in  my 
park,  and  the  warrener  pursues  them,  he  may  retake  them ;  for 
the  park  or  warren  is  set  apart  by  the  publick  tor  the  preservation 
°f  ^c  .Same »  f°r  aM  things  occupied,  in  which  no  man  hath  a 
civil  right,  are  under  the  regulation  of  the  publick.  Now  in 
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parks  and  warrens,  officers  are  established  by  authority  to  have 
an  eye  over  the  game,  and  to  keep  it  •within  the  boundaries ;  so 
that  the  property  is  not  altered  by  driving  it  out  of  the  inclosures, 
unless  it  be  also  out  of  the  pursuit  of  the  officers ;  for,  as  long  as 
he  that  is  thus  trusted  doth  pursue  it,  it  is  not  in  its  natural 
liberty,  but  is  still  belonging  to  the  warren. 

jjAn  action  lies  for  hunting  in  a  free  warren,  though  no  game  LordDacrev. 
be  taken ;  and  such  an  action  is  maintainable  even  against  the  T-ebb,  a  Bl. 
owner  of  the  soil.  ||  Patnc"  v!' 

Greenway,  i  Saund.  347.  b. 

Also,  the  common  law  warrants  the  hunting  of  ravenous  beasts  Poph.  162. 

of  prey  on  another's  ground,  such  as  foxes,  wolves,  badgers,  $c.  Latch.  119. 
so  that  the  party  in  pursuing  those  through  the  grounds  of  another 

is  subject  to  no  action  whatsoever.     But  it  hath  been  (a)  resolved,  (/,)  Geuch  v. 

that  the  hunting  and  killing  such  noxious  animals  mast  be  done  Mynns, 

in  the  ordinary  and  usual  manner ;  and  that  therefore  the  digging  Cro.  Ja.  321. 

r  f  i         f  i  i   •  «•  f    *  Dill*.  OO. 

for  a  badger  is  unlawful,  and  the  party  subject  to  an  action  or  s  c    pn(ie€(j 

trespass.  this  right  of 

following 

foxes  over  the  lands  of  another  without  his  consent,  seems  to  rest  upon  very  slender 
loose  authorities,  and  is  rendered  exceedingly  questionable  by  some  recent  decisions.  See 
Gundry  v.  Feltham,  i  T.  R.  334.  and  Earl  of  Essex  v.  Capel,  Hertf.  Summ.  Ass.  1809.  Coram 
EUcnborovgk  C.  J.  Chitty's  G.  L.  App.  I38i.|| 

A  warrener  or  keeper  of  a  park  may  justify  the  killing  of  dogs   ||Wadhursi  v. 
and  cats,  as  well  as  other  vermin,  which  he  finds  disturbing  the  Damme, 
game  in  those  places.  Cro.  Ja.  44. 

Harrington. 

v.  Turner, 

3  Lev.  28.  Lewin's  case,  4  Rol.  Abr.  tit.  Trespass  (L.)  Vin.  Abr.  tit.  Trespass  (L,  a.)  p.  a. 
contr.  But  Lewin's  case,  as  well  as  that  of  Wadhurst  v.  Damme,  were  brought  under  the  con- 
sideration of  the  Court  in  determining  the  case  of  Barrington  v.  Turner.  In  the  case  of  Wad- 
huist  v.  Damme  the  justification  was,  that  the  dog  was  divers  times  killing  conies  in  the  warren, 
and  therefore  the  warrener,  finding  him  there  at  the  time  when,  $c.  running  at  the  conies, 
there  killed  him.  In  the  case  of  Barringtop  v.  Turner  it  was,  that  the  greyhounds  chased  a 
deer  in  the  defendant's  park,  and  there  killed  her;  on  which,  to  prevent  further  mischief  by 
them,  the  defendant  took  the  greyhounds  and  killed  them.  But  though  the  owner  or  keeper 
of  a  park  or  warren  has  this  power,  yet  the  lord  of  a  manor  has  no  power,  as  such,  or  as  the 
owner  of  private  land  within  the  manor,  to  kill  the  dog  of  a  qualified  person  running  after 
game  in  it,  Vere  v.  Lord  Cawdor,  u  East,  568.  Neither  is  a  person  who  has  pv:t  up  a  notice 
that  dogs  trespassing  in  his  land  will  be  shot,  thereby  at  liberty  to  shoot  another's  dog  coming 
thereon.  Corner  v.  Champneys,  Taunton  Lent  Ass.  1814.  coram  Dcmipier  J.  2  Marsh.  584.  |j 

A  man  cannot  have  an  action  of  trespass  on  the  case,  for  5  Co.  104. 
another  man's  conies  breaking  into  his  ground,  because  they  are  Cro-  Eliz-  547- 
no  longer  the  other's  than  while  they  are  inclosed,  so  that  no  vio-  £*  0,?r -4*0' 
lation  arises  to  the  property  of  one  man  by  the  beasts  of  another ;  4°  ' ' 
but  the  conies  being  in  their  natural  liberty  may  be  lawfully  killed  a  Le.  soi. 
by  the  owner  of  the  soil. 

iiSo,  in  a  subsequent  case,  it  was  holden,  that  a  commoner  Kinsley  v. 
may  kill  rabbits  upon  the  waste,  which  have  not  been  put  on  by  "Wilkinson, 
the  lord,  nor  have  burrows  there,  but  have  escaped  from  the  ad- 
joining  land,  and  that  he  could  not  support  any  action  against 
the  owner  of  such  adjoining  land  for  keeping  rabbits,  however 
injurious  to  the  common. || 

B  2  AH 
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March,  49.  An  action  of  trespass  may  be  brought  for  taking  a  man's  deer 

Godb.  174.  jn  a  park  or  chase,  or  conies  in  his  warren,  for  the  law  takes 

Rast.Ent.65o.  notjce  tjiat  thev  are  inclosed,  because  these  are  the  proper  in- 
Keg.  93.  But  1-1  i  11 

Child  v.  closures  for  that  purpose;  and,  consequently,  those  beasts  art- 

Green,  7  Co.    not  in  their  natural  liberty,  and  therefore  the  property  is  in  the 
!7.conL$vide  plamtiff.  (a) 
Cro.Car.jj3.    * 
that  trespass 

lies  for  breaking  his  close,  and  fishing  in  separali  piscarid  stid,  and  for  taking  pisces  xuos,  $c.  for 
being  alleged  to  be  in  separali  piscaria  siid,  he  may  say  they  were  pisccs  suos.  (a)  ||In  Sutton  v. 
Moody,  supra,  it  was  holden,  that  trespass  for  entering  a  close,  though  not  a  free  warren,  and 
killing  the  plaintiff's  rabbits  there,  is  maintainable,  though  it  was  objected  that  rabbits  are  /me 
natures,  and  therefore  that  there  is  no  property  in  them  in  any  one;  but  it  was  admitted,  that 
for  hunting  in  a  free  warren,  and  killing  plaintiff's  rabbits  there,  trespass  is  maintainable,  be- 
cause he  would  have  a  privileged  property  in  them  ;  upon  which  Holt  C.  J.  said,  "  a  warren 
*  is  a  privilege  to  use  his  land  for  such  a  purpose,  and  a  man  may  have  a  warren  in  his  own 
"  land,  and  he  may  alienate  the  land,  and  retain  the  privilege  of  warren;  but  this  gives  no 
"  greater  property  in  the  rabbits  to  the  warrener;  for  the  property  arises  to  the  party  from 
"  the  possession  ;  and  therefore,  if  a  man  keeps  rabbits  in  his  close,  as  he  may,  he  has  a  pos- 
"  sessory  property  in  them  so  long  as  they  abide  there  ;  but,  if  they  run  into  the  lands  of  his 
"  neighbour,  the  latter  may  kill  them,  for  then  he  has  the  possessory  property.")) 


Mich.  9  W.  3.  In  an  action  of  trespass  quare  clausum  fregif,  4'  damas 
Sutton  v.  gncrenlis  cepif  fy  asportavtt,  they  shall  be  intended  to  be  inclosed 
after  a  verdict;  because  when  a  verdict  hath  found  that  they  are 
the  deer  of  the  plaintiffj  that  verdict  must  be  intended  to  be  true  ; 
therefore  the  deer  must  be  intended  so  to  be  inclosed,  as  to  be 
under  the  plaintiff's  power  ;  otherwise  he  could  not  have  pro- 
perty according  to  the  verdict. 

Mallocke  v.  But,  if  in  trespass  quare  duas  damas  ipshts  querentis  in  quodam 

Easily,  judged.  ciauso  querentis  vocat.  le  park,  cepit  fy  asportavif,  the  defendant 
M)  nFo"it'is  demurs  generally  ;  this  hath  been  ruled  to  be  ill,  because  the  court 
not  every  in-  will  not  intend  them  to  be  tamed  or  inclosed;  and  in  beasts,  that 
closed  place  are  in  their  natural  liberty,  the  plaintiff  hath  no  property  ;  for 

stocked  with     i)ejnnr  only  a  place  called  a  park,  it  cannot  be  understood  to  be 

a  herd  of  deer,  *.    ,,( 

that  is  thereby  a  park.  (6) 

constituted  a 

legal  park  ;  for  the  king's  grant,  or  at  least  immemorial  prescription,  is  necessary  to  make  it 

so.     a  Bl.  Comm.  38.    4  Inst.  199.    n  Co.  86.     i  H.H.P.  C-49I.    Willes'sRep.46.|| 

a  Roll.  Abr.  Any  person,  upon  his  own  frank-tenement,  may  erect  a  dove- 

138.    Poph.  house  ;  nor  can  he  for  such  building  be  indicted  in  the  leet.     This 

t8i  400'  was  a  matter  often  controverted,  because  the  pigeons  and  doves 

Godb.  259.  were  to  be  accounted  as  tame  animals,  inasmuch  as  they  had 

Cro.  Eliz.j48.  animum  reverie  ndi  ,-  and  then  whoever  did  erect  such  houses,  was 

Roll.Rep.i36.  answerable  for  the  damage;  and  because  he   was  not  liable  to 

Ren  ^-Q0  ('very  man's  action,  to  avoid  multiplicity  of  suits,  it  was  formerly 

5  Co/ioV  holden,  that  he  was  indictable  in  the  leet.     But  the  contrary 

(c)  ||But  itap-  opinion  prevailed,  because  it  was  allowed  the  lord  of  the  manor 

pear«  from  the  n,jg},t  erect,  or  permit  by  his  licence  any  person  to  erect  a  dove- 

^('  house  ;  but  no  person  could  raise  himself,  or  authorise  another 

iliilt  u  iJUaU-  .      *  •  1  i  •  i  1  i 

fied  property     to  create  a  nuisance.     Besides,  these  animals  are  rather  to  be  ac- 

in  these  ani-      counted  ferae  naturae  ;  and,  by  consequence,  the  only  remedy  any 

mals.njay  be     person  had  for  the  damage  sustained  by  the  birds  feeding  on  his 

ground,  was  to  kill  them  and  take  them  to  himself,  which  was 

the 
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the  proper  relief  according  to  the  common  law,  inasmuch  as  the  other  titles; 
birds  were  accounted  no  man's  property,  (c)  ^hJtriam' b 

man's  reclaim- 
ing or  making  them  tame,  and  so  confining  them  within  his  own  immediate  power,  that  they 
cannot  use  their  natural  liberty;  propter privilegium,  by  having  the  privilege  of  hunting, 
taking,  or  killing  them  in  exclusion  of  other  persons,  by  virtue  of  a  grant  of  a  forest,  chase,  or 
free  warren,  or  of  a  several  or  free  fishery ;  or  rations  soli,  whilst  the  animals  are  on  a  man's 
private  ground.  The  right  of  every  freeholder,  from  the  earliest  periods  of  the  common  law, 
to  take  and  kill  game  found  upon  his  own  premises,  rations  soli,  is  admitted  even  by  Mr. 
Justice  Blackstone,  though  he  insists  upon  an  exclusive  right  in  the  crown.  The  laws  of  Ca- 
nute, and  of  Edward  the  Confessor,  shew  it.  4  Inst.  320.  And  there  is  a  parliamentary  re- 
cognition of  it  in  the  preamble  of  u  H.  7.  c.  17.,  which  recites,  "  That  divers  persons  having 
"  little  substance  to  live  upon,  use  many  times,  as  well  by  nets,  snares,  or  other  engines,  to 
"  take  and  destroy  fesants,  and  partridges,  upon  the  lordships,  manors,  lands,  and  tenements 
"  of  divers  owners  and  possessioners  of  the  same,  without  the  licence,  consent  or  agreement  of 
"  the  same  owners  or  possessioners,  by  the  which  the  said  owners  and  possessioners  le^se  not 
"  only  their  pleasure  and  disport  that  they,  their  friends,  and  servants,  should  have  about 
"  hawking,  hunting,  and  taking  of  the  same,  but  also  they  leese  the  profit  and  avail  that  by 
"  that  occasion  should  grow  to  their  household,  to  the  great  hurt  of  all  lords  and  gsntlemen, 
"  and  other,  having  any  great  livelihood  within  this  realm."  It  is  also  laid  down  by  Lord 
Coke,  that  seeing  the  wild  beasts  do  belong  to  the  purlieu  man,  rations  soli,  so  long  as  they 
remain  in  his  grounds  he  may  kill  them ;  for  the  property,  rations  soli)  is  in  him.  4  Inst.  304. 
And  in  ii  Co.  87.  b.  it  is  laid  down,  that  for  hawking,  hunting,  <£c.  there  needeth  not  any 
licence,  but  every  one  may  in  his  own  land  use  them  at  his  pleasure,  without  any  restraint  to 
be  made,  if  not  by  parliament,  as  appears  by  the  statutes  ofn  H.  7.  c.  17.  a  Eliz.  c.  10. ;  and 
3  Ja.  c.13-  These,  and  the  other  authorities  to  the  same  purport  to  be  found  above,  have 
been  lately  referred  to  in  the  Report  of  the  Committee  of  the  House  of  Commons  appointed 
to  take  into  consideration  the  laws  relating  to  game;  from  whence  they  infer,  that  all  game 
should  be  made  the  property  of  the  person  upon  whose  lands  it  is  found.fl 

Thus  it  appears  by  the  common  law,  that  a  property  in  those   (a)  ||The  first 
living  creatures,  which  by  reason  of  their  swiftness  or  fierceness   act  upon  this 
were  not  naturally  under  the  power  of  man,  was  gained  by  the    subJect»  J*e 
mere  caption  or  seisure  of  them,  and  that  all  men  had  an  equal   Ji/aij/ 
right  to  hunt  and  kill  them.     But,  as  by  this  toleration  persons   seems  merely 
of  quality  and  distinction  were  deprived  of  their  recreations  and    a  regulation 
amusements,  and  idle  and  indigent  people,  by  their  loss  of  time   conSnethe 
and   pains   in   such  pursuits,  were  mightily  "injured (a),  it  was   fowe^clasf  of 
thought  necessary  to  make  laws  for  preserving  the  game  from  the   people  from 
latter.  mis-spending 

their  time,  in 

a  way  that  was  neither  useful  to  themselves  nor  to  the  community.  The  preamble  states, "  That 
•'  divers  artificers,  labourers,  servants,  and  grooms,  keep  greyhounds  and  ether  dogs,  and 
41  on  the  holidays,  when  good  Christian  people  be  at  church  hearing  divine  service,  they  go 
"  hunting  in  parks,  warrens,  and  connigries  of  lords  and  others,  to  the  very  great  destruction 
"  of  the  same;  and  sometimes  under  such  colour  they  make  then-  assemblies,  conferences,  and 
"  conspiracies  to  rise,  and  disobey  their  allegiance."  Thus,  says  Mr.  Reeves,  History,  vol.  iii. 
arj.,  was  the  safety  of  the  state,  as  on  other  occasions,  made  a  reason  for  imposing  the  follow- 
ing restrictions :  for  it  was  ordained  by  the  above  act,  that  no  artificer,  labourer,  nor  any 
other  layman,  not  having  lands  or  tenements  of  forty  shillings  by  year,  nor  priest,  nor  other 
clerk,  if  not  advanced  to  the  value  of  io/.  by  year,  should  keep  any  greyhound,  hound,  or 
other  dog  to  hunt;  nor  use  ferrets,  hays,  nets,  hare-pipes,  nor  cords,  nor  other  engines,  to 
take  or  destroy  deer,  hares,  conies,  nor  other  gentlemen's  game,  on  pain  of  a  year's  im- 
prisonment, to  be  inquired  of  by  the  justices  of  the  peace. [| 

The  statutes  to  this  purpose  are  very  numerous,  such  as  the 
iiH.y.  0.17.  against  taking  pheasants  or  partridges  in  an- 
other's ground;  the  23  El.  c.  10.  against  taking  or  killing 
pheasants  or  partridges  in  the  night,  and  against  hawking  in 
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ride  tit. 
Pischary, 
infra. 

(a)  Made  per- 
petual by 
3  Car.  c.4. 


standing  or  eared  corn;  the  14  &  15  H.  8.  c.  10.  against  tracing 
and  killing  hares  in  the  snow;  also  those  of  the  I  Ja.  i.  c.  27. 
3Ja.  i.  c.  13.  7  Ja.  i.  c.  ii.  and  13.  22  &  23  Car.  2.  c.  25.  4& 
5  W.  &  M.  c.  25.  for  preserving  the  game,  and  inflicting  penal- 
ties on  persons  destroying  thereof. 

Those  for  preserving  the  young  fry  of  fish,  prohibiting  the 
taking  them  at  unseasonable  times  of  the  year,  Sfc.  such  as  the 
13  E.  i.  c.  47.  13  R  2.  c.  19.  17  R.  2.  c.  9.  (a)  2  H.  6.  c.  15. 
i  E!iz.  c.  17.  5  Eliz.  c.  21.  22  &  23  Car.  2.  c.  25.  §  7.  against 
fish  in  the  ponds,  pools,  rivers,  fyc.  of  the  owners;  the  30  Car.  2. 
c.  9.  4  &  5  W.  3.  c.  23.  §  5  and  6.  4&5  Ann.  c.  21.  i  Geo.  i. 
c.  1 8.  22  Geo.  2.  c.  49.  23  Geo.  2.  c.  26. 

Those  against  deer-stealers,  such  as  the  19  H.  7.  c.  7«  7  Ja.  i. 
c.  13.  13  Car. 2.     c.  10.    3  &  4  W.  &  M.  c.  10.    5  G.  i.  c.  15. 
(b)  Made  per-  and  c.  28.  and  9  G.  i.  c.  22.  (b)  called  the  Black-Act,  by  which 
petual  by          jt  js  ma{ie  felony  for  persons  offensively  armed,  and  having  their 
x ^  "  faces  blacked,  or  otherwise  disguised,  to  appear  in  any  forest, 

park,  Sfc.  or  in  any  warren,  fyc.  and  hunt,  wound  or  kill  any 
deer,  $c.  or  steal  fish  out  of  any  river  or  pond,  Sfc. 

||  But  this  last  statute  is  in  this  respect  virtually  repealed  by 
1 6  G. 3.  c-30.,  which  again  is  altered,  and  in  part  repealed  by 
43  0.3.0.107.11 

The  33  H.  8.  c.  6.  and  2  &  3  E.  6.  c.  14.  (c)  which  enact, 
That  no  || "  person  or  persons,  of  what  estate  or  degree  he  or 
"  they  be,  except  he  or  they  in  their  own  right,  or  in  the  right 
"  of  his  or  their  wives,  to  his  or  their  own  uses,  or  any  other 
*'  to  the  use  of  any  such  person  or  persons,  have  lands,  tene<- 
"  ments,  fees,  annuities,  or  offices,  to  the  yearly  value  of  one 
tl  hundred  pounds,  shall  shoot  in  any  cross-bow,  hand-gun, 
"  hag-but,  or  demy-hake,  or  use  to  keep  in  his  or  their  houses, 
"  or  elsewhere,  any  cross-bow,  hand-gun,  hag-but,  or  demy- 
"  hake,  otherwise,  or  in  any  other  manner  than  is  in  this  act 
"  hereafter  declared,  upon  pain  to  forfeit,  for  every  time  that  he 
"  or  they  so  offend  contrary  to  this  act,  ten  pounds."  But  by  $  2. 
hand-guns,  that  are  not  in  the  stock  and  guns  of  the  length  of  one 
whole  yard,  and  hag-buts,  and  demy-hakes,  not  being  three 
quarters  of  a  yard,  are  forbidden  to  all  persons,  under  pain  of 
io/. ;  and  persons  having  ioo/.  per  annum  might  take  such  short 
instruments,  or  any  cross-bows,  from  persons  who  had  them. 
And  by  §  16.,  any  person  may  carry  the  offender  before  the 

next  justice  of  peace  of  the  county  where  the  offence  is  corn- 
cm  i.  IXHYII).       __:»4.  i  i  ..*'-.  f.    ,       , 

378.    4  Mod.    Jimtet>>  >>no>  upon  due  examination  and  proof,  hath  power  to 

49-  S.  C.  commit  him  till  he  pay  the  penalty,  #c.|| 

It.  v.  Silcot, 

3  Mod.  280.  Rex  ct  Reg.  v.  Bullock,  4  Mod.  147.    R.  v.  Llewellin,  i  Show.  339. 

||  The  2  Ja.  i.  c.  27.  by  which  any  person  keeping  greyhounds 
for  the  coursing  of  deer  or  hare,  or  setting  dog  or  net  to  take 
pheasants  or  partridges,  except  he  be  seised  of  an  estate  of  in- 
heritance of  the  yearly  value  of  io/.  above  all  charges  and  re- 
prises, or  307.  a  year  of  a  life-estate,  or  good*  or  chattels  to  the 

full 


See  R.  v  Da- 
vies,  *  East, 
P.  C.  §  609. 

(c)  This  last 
statute  is  re- 
pealed by 
6&  7  W.  3. 
c.  13.    For 
the  construc- 
tion of  these 
statutes  vide 
Cole's  case, 
Sir  W.Jon. 
170.     St. 
John's  case, 
5  Co.  70.  b. 
Cro.  El.  821. 
S.  C.    San- 
ders's  case,  i. 
Saund.  363. 
Vent.  33.  39. 
S.C.    i  Sid. 
419.  S.  C. 
2  Kcb.  5zi. 
5 Z 7-  S.C. 
R.  v.  Alsop, 
Sir  T.  Raj  m. 
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tiili  value  of  200/.,  or  be  the  son  of  a  knight,  or  baron  of  par- 
liament, or  some  person  of  higher  degree,  or  the  son  and  heir- 
apparent  of  an  esquire,  is  to  be  committed  to  gaol  for  three 
months,  unless  he  forthwith  pay  2os.  for  every  pheasant,  <$rc. 
taken  or  destroyed. 

The  3  Ja.i.  c.  13.  imposes  further  restrictions,  with  respect 
to  deer  and  conies,  upon  persons  not  having  hereditaments  of 
a  year,  nor  worth  in  goods  aoo/. 

The  7  Jac.  i.  c.  u.  §  7.  permits  freeholders  of  40^.  a  year  of 
inheritance  in  their  own  or  their  wives'  right,  or  life-estate  of 
8of.  in  such  right,  or  worth  in  goods  or  chattels  4oo/.,  to  take 
pheasants  and  partridges,  in  the  day-time  only,  in  their  own 
tree  warrens,  <$rc.\\ 

But  the  principal  statutes  relating  to  this  matter  are  the  22  & 
23  Car.  2.  c.  25.  ((reciting,  that  "  divers  disorderly  persons, 
"  laying  aside  their  lawful  trades  and  employments,  do  betake 
•'  themselves  to  the  stealing,  taking,  and  killing  of  conies,  hares, 
*•'  pheasants,  partridges,  and  other  game  intended  to  be  pre- 
"  served  by  former  laws,  with  guns,  dogs,  tramels,  lowbels, 
"  hays,  and  other  nets,  snares,  hare-pipes,  and  other  engines, 
"  to  the  great  damage  of  this  realm,  and  prejudice  of  noblemen, 
"  gentlemen,  and  lords  of  manors  and  others,  owners  of  war- 
"  rens  ;"  it  is  enacted,  "  that  all  lords  of  manors,  or  other 
"  royalties  (a),  not  under  the  degree  of  an  esquire,  may  from 
"  henceforth,  by  writing  under  their  hands  and  seals,  authorise 
"  one  or  more  gamekeeper,  or  gamekeepers,  within  their  re- 
"  spective  manors  or  royalties,  who,  being  thereunto  so 
"  authorised,  may  take  and  seize  all  such  guns,  bows,  grey- 
"  hounds,  setting-dogs,  lurchers,  or  other  dogs  to  kill  hares  or 
"  conies,  ferrets,  tramels,  lowbels,  hays  or  other  nets,  hare- 
"  pipes,  snares,  or  other  engines  for  the  taking  and  killing  of 
"  conies,  hares,  pheasants,  partridges,  or  other  game,  as  with- 
fl  in  the  precinct  of  such  respective  manors  shall  be  used  by 
"  any  person  or  persons  who,  by  this  act,  are  prohibited  to  keep 
"  or  use  the  same  :  And  moreover,  that  the  said  gamekeeper  or 
"  gamekeepers,  or  any  person  or  persons,  being  thereunto  au- 
"  thorised,  by  warrant  under  the  hand  and  seal  of  any  justice 
"  of  the  peace  of  the  same  county,  division,  or  place  (6),  may, 
"  in  the  day-time,  search  the  nouses,  out-houses,  or  other 
"  places  of  any  such  person  or  persons  by  this  act  prohibited  to 
"  keep  or  use  the  same,  as  upon  good  ground  shall  be  suspected 
"  to  have  or  keep  in  his  or  their  custody  any  guns,  bows,  grey- 
"  hounds,  setting-dogs,  ferrets,  coney-dogs,  or  other  dogs  to 
"  destroy  hares,  or  conies,  hays,  tramels,  or  other  nets,  low- 
;{  bels,  hare-pipes,  snares,  or  other  engines  aforesaid,  and  the 
:t  same,  and  every  or  any  of  them,  to  seize,  detain,  and  keep 
;c  to  and  for  the  use  of  the  lord  of  the  manor  or  royalty  where 
;c  the  same  shall  be  so  found  or  taken  ;  or  otherwise  to  cut  in 
:{  pieces  or  destroy,  as  things  by  this  act  prohibited  to  be  kept 
"  by  persons  of  their  degree."  j| 

B4  By 


(a)  The  lord 
of  a  hundred 
or  wapentake 
cannot,  as 
such,  appoint 
a  game-keep- 
er.    Earl  of 
Ailesbury  v. 
Pattison, 
Dougl.  a  8. 
In  Com.  Dig. 
tit.  Justices  of 
Peace  (B.  40.) 
Lutw.  1506.  is 
referred  to,  as 
shewing  that  a 
hundred  with 
a  leet  is  a  roy- 
alty within  this 
statute.     But 
the  Reporter 
himself 
questions  it. 

(b)  It  would 
seem  that  the 
justice  himself 
is  not  author- 
ized to  search, 
Briggs  v.  Eve- 
lyn, i  H.  Bl. 
114.  It  would 
seem  also, 
that  a  game- 
keeper, or 
other  persons, 
cannot  enter 
under  the 
search-war- 
rant, but  when 
the  house  is 
open.    R.  v. 
Birt,  %  Keb. 
530- 
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(a)  ||  If  the  By  §  3.  it  is  enacted  and  declared,  "  That  all  and  every  pet- 

estate  i»  sub-  «  son  and  persons  not  having  lands  and  tenements,  or  some 
ject  to  a  uiort-  <  ^other  estate  of  inheritance,  in  his  own  or  his  wife's  right,  of 
teEt  of  which  "  the  clear  yearly  value  (a)  of  ioo/.  per  ann.  or  for  term  of 
reduces  it  be-  "  life  (6);  or  having  lease  or  leases  of  99  years,  or  for  any  longer 
low  this  an-  «  term,  of  the  clear  yearly  value  of  I5O/.  (c)  other  than  the  son 
nual  value  to  «  an(j  heir-apparent  of  an  esquire  (d),  or  other  person  (e)  of 
TOr,TSSnot  "  higher  degree  (/)  ;  and  the  owners  and  keepers  of  forests, 
a  qualification  "  parks,  chases,  or  warrens,  Hbeing  stocked  with  deer  or  conies 
within  these  «  for  their  necessary  use,  in  respect  of  the  said  forests,  parks, 
acts:  but  pos-  £f  chases,  or  warrens,  ||  are  hereby  declared  to  be  persons,  by 
ySSfalif  "  the  lavvs  of  this  realm,  not  allowed  to  have  or  keep  forthem- 
eviih-Mce  of  "  selves,  or  any  other  person  or  persons,  any  guns,  bows,  grey- 
property,  and  «  hounds,  setting-dogs,  ferrets,  cony-dogs,  lurchers,  hays,  nets, 
the  defendant  «  lowbels,  hare-pipes,  gins,  snares,"  or  other  engines  aforesaid, 
wmecUo'be  "  but  snal1  be»  and  are  hereby  prohibited  to  have,  keep,  or  use 
the  entire  "  the  same."  (g] 
owner  :  the 

jtask  lies  on  the  other  party  to  make  proof  to  the  contrary,  Wetherell  v.  Hall,  Cald.  330.  A 
declaration  by  the  defendant  before  the  commissioners  of  income  tax,  that  he  had  not  an  in- 
come of  ioo/.  u-vear,  and  that  interest-money  was  payable  out  of  his  estate,  is  evidence  of  his 
•want  of  qualification,  in  opposition  to  evidence  of  his  having  an  estate  worth  ioo/.  a-year.  R. 
v.  Clarke,  8  T.  R,  420.  (b)  A  life-estate  of  less  than  ijo/.  a  year  is  not  a  qualification;  for 
in  construing  tnis  act,  life-estate  is  to  be  coupled  with  leasehold.  Lowndesv.  Lewis,  Cald.  188. 
A  church  living  is  merely  a  life-estate,  id.,  ib.  (c)  An  estate  of  ijo/.  for  99  years,  if  three 
lives  shall  so  long  live,  is  sufficient.  Earl  Ferrers  v.  Henton,  8  T.  R.  506.  (d)  What  con- 
stitutes an  esquire  is  somewhat  unsettled.  In  the  case  of  Jones  v.  Smart,  i  T.  R.  44.  a  cap- 
tain in  the  army  or  navy  is  considered  as  an  esquire  for  the  purposes  of  this  act.  But  a  com- 
mission of  captain  of  volunteers,  signed  only  by  the  lord-lieutenant  of  the  county,  styling  the" 
person  an  esquire,  does  not  confer  that  degree.  For  though  the  statute  44  G.  3.  c.  34.  §  z6. 
enacts  that  all  officers  in  corps  of  volunteers,  having  commissions  from  lieutenants  of  coun- 
ties, shall  rank  with  the  officers  of  his  Majesty's  regular  forces,  yet  that  means  only  the  same 
military  rank.  The  lord  lieutenant  of  the  county  cannot  confer  honours.  Talbot  v.  Eagle, 
i  Taunt.  410.  (e)  This  means  the  son  of  some  other  person  of  higher  degree,  and  not  such 
person  himself,  who  is  not  qualified  merely  as  being  of  such  higher  degree,  Jones  v.  Smart, 

1  T.  R.  44.    (/)  Doctors  in  the  three  learned  professions  are  of  higher  rank  than  esquires  ; 
but  a  diploma  from  a  Scottish  university  does  not  give  a  qualification  for  this  purpose.     Id. 
**"^-    (g).The  keeping  or  using  of  hounds  not  being  prohibited  by  this  clause,  a  game-keeper 
cannot  seize  a  dog  of  that  description.     Grant  v.  Hulton,  Barn.  &  Alders.  134.  || 

(A)  Who  is  an       ||By  stat.  4  &  5  W.  8c  M.  c.  23.  §  io.  reciting,  "  That  great 

inferior  «  mischiefs  do  come  bv  inferior  tradesmen  (h}t  apprentices,  and 

tradesman  or     ,,      .1        j.       ,    ,  *  .  i     •  i  j  i 

dissolute  per-        other  dissolute  persons  neglecting  their  trades  and  employ- 

son  within         "  merits,  who  follow  hunting,  fishing,  and  other  game,  to  the 

.thi-  act,  is  un-  "  ruin  of  themselves,  and  damage  of  their  neighbours;  for  re- 

*D       "  medy  thereof  it  is  enacted,  that  if  any  such  person  as  aforesaid 

"  shall  presume  to  hunt(z'),    hawk,  fish,  or  fowl,  (unless  in  com- 

2  WiU/7o.       "  pjwy  with  the  master  of  such  apprentice,  duly  qualified  by  law,) 
tliecourt  were  "  such  person  or  persons  shall  be  subject  to  the  penalties  of  this 

•   "  act,  and  shall  or  may  be  sued  and  prosecuted  for  their  wilful 
ed  whether  a      ...  •  i       i    •  »     i  i   ... 

surgeon  and          trespass  in  such  their  coming  on   any  person  s  land,  and  if 

apo'tliutary,  "  found  guilty  thereof,  the  plaintiff'  shall  not  only  recover  his 
not  qualified  «  damages  thereby  sustained,  but  his  full  costs  (£)  of  suit  ;  any 
"  former  law  to  the  contrary  notwithstanding."  || 


That  a  qualified  person  cannot  be  deemed  such  seems  to  be  determined.     Reg.  v.  George, 
6  Mod.  40.    But  see  Bennett  v.  Talbois,  i  Ld.  Raym.  149-    Com.  Rep.  26.  S.  C-    And  it  hath 

been 
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icen  holden,  that  a  huntsman,  hunting  with  his  master's  hounds,  and  by  his  orders,  though 
:iot  in  his  presence,  is  not  a  dissolute  person  within  this  clause.  Pallant  v.  Roll,  a  Bl.  Rep. 
900.  If  a  person  be  found  to  be  an  inferior  tradesman,  his  having  hunted  in  company  with  a 
qualifteJ  person  will  not  protect  him.  Wickham  v.  Walter,  Barnes,  115.  (i)  It  is  not  ne- 
cessary to  allege  or  prove  that  the  defendant  killed  any  game,  or  that  he  hunted  unlawfully, 
hunting  alone  being  sufficient,  and  there  being  no  distinction  in  this  act  between  lawful  and 
unlawful  hunting.  Shadow  v.  Painter,  Garth.  414.  R.  v.  Chipp,  ^  Str.  711.  (&)  To  entitle 
himself  to  such  costs,  the  plaintiff  must  prove  not  only  that  the  defendant  is  an  inferior  trades- 
nan,  but  also  that  particular  species  of  tradesman  alleged  in  the  declaration,  though  under  a 
videlicet.  Dickenson  v.  Pearson,  i  Hull.  93. 

By  the  5  Annae,  c.  14.  it  is   enacted,  "  That  if  any   higlar,  Madeperpe- 

"  chapman,  carrier,  inn-keeper,  victualler,  or  alehouse-keeper,  tualbypAnn. 

"  shall  have  in  his  or  their  custody  or  possession,  any  hare,  phea-  c-  '*•    ®>' 

'  sant,  partridge,  moor,  heath  game  or  grouse,  or  shall  buy,  c  Iz  persons 

"  sell,  or  offer  to  sell  any  hare,  pheasant,  partridge,  moor,  heath  selling,  or  ex- 

"  game  or  grouse,  every  such  higlar,  8fc.  (unless  such  game,  in  posing  to  sale, 

"  the  hands  of  such  carrier,  be  sent  up  by  a  person  or  persons  any  game,  are 

re    i         i  -11    u  \     L  11  i      fr          u  habletothe 

••  qualified  to  kill  the  game,)  shall  upon  every  such  otience  be  penaitiesin 

"  carried  before  some  justice  of  the  peace  for  the  county,  riding,   this  act,  or 
'*'  city,  or  town  corporate,  or  liberties,  where  the  said  offence  is  higlars,  &c. 

"  committed ;  and   if  upon  view,  or  upon  the  oath  of  one  or  offennS  game 

j-ui         -  L   11  i  •        j     r   L  u    11    to  se'l-     A1™ 

more  credible  witnesses,  shall  be  convicted  ot  the  same,  shall  ^y  x  2  Of  tue 

c  forfeit  for  every  hare,  pheasant,  partridge,  moor,  heath  game  sameact,garae 
'*  or  grouse,  the  sum  of  5^.,  one  half  to  the  informer,   and  the  found  in  the 
"  other  half  to  the  poor  of  the  parish  (a)  where  the  offence  was  house  or  pos- 
v<  committed ;  the  same  to  be  levied  by  distress  and  sale  of  the  poulterer 
"  offender's  goods,  by  warrant  under  the  hand  and  seal  of  the  salesman,'fish- 
••  justice  or  justices  of  the  peace,  before  whom  such  offender  or  monger,cook, 
"  offenders  shall  be  convicted,  rendering  the  overplus,  (if  any  ° 
*•  be,)  the  charge  of  distraining  being  first  deducted;  and  for  exposm(T 
*'  want  of  distress  (A),  the  offender  or  offenders  to  be  committed   thereof  u> 
'*  to  the  house  of  correction  tor  the  first  offence  for  the  space  of  sale.    Forfeit- 
%k  three  months,  without  bail  or  mainprise ;  and  for  every  such  ures  and  P6- 
*•  other  offence  for  the  space  of  four  months,  provided  that  such  recovered  and 
"  conviction   be  made  within  three  months  after  such  offence  applied  as  di- 
"  committed:  and  that  [no]  *certiorari  shall  be  allowed  to  re-  reeled  by  the 
"  move  any  conviction  made,  or  other  proceedings  of  or  con-  a^eactof 
"  cerningany  matter  or  thing  in  this  act,  into  any  of  the  courts  {  [The  word 

•  at    Westminster^  upon   any   pretence  whatsoever,  unless    the  no  is  inserted 
*;  party  or  parties,  against  whom  such  conviction  shall  be  made,  instead  of  the 

"  shall,  before  the  allowance  of  such  certiorari,  become  bound  wof^j/anv, 

,  ,  -  which  are  in 

the  person  or  persons  prosecuting  the  same,  in  the  sum  ot  the  act>  s,nce 

•  fifty  pounds,  with  such  sufficient  securities,  as  the  justice  or  that  word 

"  justices  of  the  peace,  before  whom  such  offender  shall  be  con-  seemeth  ne- 

'  victed,  shall  think  fit,  with  condition  to  pay  unto  the  prose-  ^^  '^ 

';  cutors,  within  fourteen  days  after  such  conviction  [confirmed']  ™nse;andthe 

is  or  proccdendo  granted,  their  full  costs  and  charges,  to  be  as-  wordcon/frm- 

"  certained  upon  their  oaths ;  and  that  hi  default  thereof,  it  ^  is  added  for 

•;  shall  be  lawful  for  the  said  justice  or  justices,  or  other,  to  the  like  A 
.<  ,  i   c        i        i  •  ,-         i  reason.    And 

ceed  lor  the  due  execution  ot   such  conviction,  m  such  indeed  there 

•  manner  as  if  no  such  certiorari  had  been  awarded.  have  been  too 

many  inad- 

ertencies  in  the  drawing  up  of  this  act;  for  there  is  false  grammar  in  no  fewer  than  ;iv 
places,  besides  other  mistakes,  a  Burn's  Just.,  tit.  Game,  ijj.]  (a)  jllf  a  man  being  in  one  parish. 

shoot 
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shoot  into  another,  the  offence  is  committed  in  the  parish  in  which  he  stands.  R.  v.  Alsop, 
I  Show.  239.  (A)  Trespass  will  lie  against  a  justice,  who,  immediately  upon  conviction, 
commits  a  person  who  has  effects  which  may  then  be  distrained,  without  endeavouring  to  levy 
the  penalty  on  the  goods.  Hill  v.  Bateman,  a  Str.  7io.|| 


(a)  [A  poul- 
terer is  not  a 
chapman 
within  the 
meaning  of 
this  statute. 
Kearle  v. 
Boulter,  Say. 
Rep.  191.] 


(i)  ||The  de- 
fendant may 
be  convicted 
also  on  his 
own  confes- 
sion.   R.  v. 
Gage,  i  Str. 
546.    8  Mod. 
64.  S.  C.|l 


(c)  ||  A  magis- 
trate who 
convicts  a  per- 
son under  this 
act  of  killing 
game,  and 
causes  his  dog 
to  be  brought 
for  the  pur- 


"  And  for  the  better  discovery  of  such  higlar,  (a)  chapman, 
carrier,  innkeeper,  alehouse-keeper,  and  victualler,  as  shall 
offer  to  buy  or  sell  any  hare,  pheasant,  partridge,  moor,  heath 
game  or  grouse,  it  is  enacted,  That  any  person  that  shall  de- 
stroy, sell,  or  buy  any  hare,  pheasant,  partridge,  moor,  heath 
game  or  grouse,  and  shall  within  three  months  make  discovery 
of  any  higlar,  chapman,  carrier,  inn-keeper,  alehouse-keeper, 
or  victualler,  that  hath  bought  or  sold,  or  offered  to  buy  or 
sell,  or  had  in  his  possession,  any  hare,  pheasant,  partridge, 
moor,  heath  game  or  grouse,  so  as  any  one  shall  be  convicted 
of  such  offence  in  manner  as  aforesaid,  such  discoverer  to  be 
discharged  of  the  pains  and  penalties  hereby  enacted  for  killing 
or  selling  such  game  as  aforesaid,  shall  receive  the  same  benefit 
or  advantage  as  any  other  informer  shall  be  entitled  to,  by 
virtue  of  this  act,  for  such  discovery  and  information." 
And  it  is  further  enacted,  "  That  if  any  person  or  persons, 
not  qualified  by  the  laws  of  this  realm  so  to  do,  shall  keep  or 
use  any  greyhounds,  setting-dogs,  hays,  lurchers,  tunnels, 
or  any  other  engines  to  kill  or  destroy  the  game,  and  shall  be 
thereof  convicted  upon  the  oath  (b)  of  one  or  two  credible  wit- 
nesses, by  the  justice  or  justices  of  the  peace  where  such  offence 
is  committed  as  aforesaid,  the  person  or  persons  so  convicted 
shall  forfeit  the  sum  of  five  pounds ;  one  half  to  be  paid  to 
the  informer,  and  the  other  half  to  the  poor  of  the  parish 
where  the  same  was  committed;  the  same  to  be  levied  by 
distress  and  sale  of  the  offender's  goods,  by  warrant  under  the 
hand  and  seal  of  such  justice  or  justices,  before  whom  such 
person  or  persons  shall  be  convicted  as  aforesaid;  and  for  want 
of  such  distress,  the  offender  or  offenders  shall  be  sent  to  the 
house  of  correction  for  the  space  of  three  months  for  the  first 
offence,  and  for  every  such  other  offence  foiir  months ;  and 
that  it  shall  and  may  be  lawful  to  and  for  any  of  her  majesty's 
justices  of  the  peace  in  their  respective  counties,  ridings,  cities, 
towns  corporate,  or  liberty,  and  the  lords  and  ladies  of  his, 
her,  their,  or  any  of  their  respective  manors,  within  the  said 
manors,  to  take  away  any  such  hare,  pheasant,  partridge,  moor, 
heath  game  or  grouse,  or  any  other  game,  from  any  such  higlar, 
chapman,  inn-keeper,  victualler,  or  carrier,  or  any  other  per- 
son or  persons  not  qualified  to  kill  the  same,  as  shall  be  found 
in  their  custody  or  possession ;  and  likewise  to  take  away  such 
dogs(c),  nets,  or  other  engines,  which  shall  be  in  the  power 
or  custody  of  any  person  or  persons  not  qualified  by  the 
laws  to  keep  the  same,  to  their  own  proper  use,  without 
being  accountable  to  any  person  or  persons  for  the  same  ; 
and  that  it  shall  and  may  be  lawful  for  any  lord  or 
lady  of  his  or  her  respective  lordship  or  manor,  by  writing 
under  his  or  her  hand  and  seal,  to  impower  his  or  her  game- 

"  keener 
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*•  keeper  or  (a)  game-keepers  upon  his  or  her  own  lordship  or  pose  of  seizin* 
*»  manor  as  aforesaid,  to  kill  hare,  pheasant,  partridge,  or  any  **>  mav  order 
"  other  game  whatsoever  ;  but,   if  the  said  game-keeper  shall,  km-^wUhout 
*'  under  colour  or  pretence  of  the  said  power  and  authority  to  any  formal 
•'  kill  or  take  the  same  for  the  use  of  such  lord  or  lady,  after-  adjnd5catio» 
••  wards  sell  or  dispose  thereof,    to  any  person  or  persons  what-  of  seizure. 
soever,  without  the  consent  or  knowledge  of  the  lord  or  lady     "1™ 


"  of  such  manor  or  manors  that  hath  given  such  power  or  au-  s  Taimt4i6.|| 
<;  thority  in  manner  as  aforesaid,  and  shall  be  thereof  convicted,  (a)  Vide  the 
"(  upon  the  complaint  of  such  lord  or  lady  of  any  manor,   and  9  -^nn/  <\»5- 
cc  upon  the  oath  of  one  or  more  credible  witnesses,   before  any    ;     &&&*** 
"  one  or  more  of  her  majesty's  justices  of  the  peace  as  aforesaid,  no  lord  or 
••  upon  such  conviction,  such  game-keeper  shall  be  committed  lady  of  a  ma- 
"  to  the  house  of  correction  for  the  space  of  three  months,  there  norshallmake 
«  to  be  kept  to  hard  labour."  ^  «£** 

person  to  be  a  game-keeper  within  any  one  manor,  whose  name  shall  be  entered 
with  the  clerk  of  the  peace,  &c.  And  by  3  G.  i.  c.  n.  it  is  enacted,  that  no  lord  or 
iady  of  any  manor  shall  make  or  constitute  auy  person  to  be  a  game-keeper,  with  power 
and  authority  to  take  and  kill  hare,  pheasant,  partridge,  or  any  other  game  whatso- 
ever, unless  such  person  be  qualified  by  the  laws  of  this  realm  so  to  do,  or  unless  such  per- 
son be  truly  and  properly  a  servant  to  the  said  lord  or  lady,  or  such  person  be  imme- 
diately employed  and  appointed  to  take  and  kill  the  game  for  the  sole  use  and  benefit  of  the 
said  lord  or  lady,  #c.  ||But  this  statute  was  repealed  by  48  6.3.  c.  93.,  by  which  any  lord 
or  lady  of  any  manor  is  empowered  to  appoint  any  person,  whether  qualified  or  not,  to  be 
a  game-keeper  to  his  or  her  manor,  and  to  kill  game  for  the  use  of  any  person  ;  but  it  is  to  be 
specified  in  the  deputation  whether  qualified  or  not  ;  and  such  person  is  invested  with  all  the 
privileges  of  a  game-keeper  appointed  under  former  acts.  The  stat.  48  G.  3.  c.  55.  §  9.,  which 
Delates  to  the  certificate,  enacts,  that  no  game-keeper  shall  thereby  be  enabled  to  use  any 
dog  or  engine  out  of  the  precincts  of  the  manor  or  royalty,  for  which  such  deputation  wao 
granted.  |j  [It  had  been  determined  in  Rogers  v.  Carter,  M.  9  G.  3.  a  \Vils.  387.,  that  a  lord 
of  a  manor  may  appoint  a  game-keeper,  with  power  to  kill  game,  though  he  is  neither  a  per- 
son qualified,  nor  a  menial  servant  of  the  lord;  and  such  game-keeper  hath  aright  to  carry  a 
^un  any  where,  though  out  of  the  manor  ;  and  though  he  kills  game,  or  sports  out  of  the 
manor,  his  gun  cannot  be  taken  from  him  ;  but,  if  he  kills  game  out  of  the  manor  he  is  liable 
to  the  penalty.  ||  A  game-keeper  regularly  appointed  is  to  be  presumed,  in  an  action  for  the 
penalty  under  these  laws,  to  have  killed  game  for  the  use  of  the  lord,  if  nothing  appear  to 
the  contrary.  Spurrier  v.  Vale,  roEast,  413.11  [Though  it  is  a  rule  of  law  not  to  permit  a 
question  respecting  the  boundaries  of  a  manor  to  be  discussed  in  an  action  on  the  game-laws  ; 
Calcraft  v.  Gibbs,  4  T.R.  68  1.,  and  Havkins  v.  Bailey;  and  Blunt  v.  Grimes,  there  cited;  yet 
it  is  no  defence  to  such  an  action  that  the  defendant  acted  as  game-keeper  under  a  deputation 
from  a  person  claiming  to  be  lord  of  the  manor,  if  there  appear  to  be  no  ground  for  the 
claim.  Calcraft  v.  Gibbs,  ubi  supra.,  aiul  5  T.  R.  19.  8  East,  177. 

By  the  9  Ann.  c.  25.  §  2.  it  is  enacted,  "  That  if  any  hare,  (?)  [In  anac- 
u  pheasant,   partridge,  moor,  heath  game  or  grouse  shall  be  tion  ^fetore 
"  (a)  found  in  the  shop,  house,  or  possession  of  any  person  or  tmefor  expo&- 
"  persons  whatsoever  not  qualified,  in  his  own  right,  to  kill  ing  a  hare  to 
"  game,  or  being  entitled  thereto  under  some  person  so  quali-  sa'e,  it  is  suffi- 
<  fied,  the  same  shall  be  adjudged,  deemed,  and  taken,  to  be  an  ^TtVhe^?6' 
"  exposing  thereof  to  sale  within  the  true  intent  and  meaning  of  fenjant  jj^a 
u  this  and  the  statute  5  Ann.  c.  14."  (b)  hare  in  his 

possession, 

though  objected,  that  the  statute  made  it  only  evidence  of  an  exposing  to  sale.  Jones  v.  Bi- 
shop, Say.  Rep.  64.]  flit  is  scarcely  necessary  to  say,  that  a  servant  employed  to  detect 
poachers,  taking  up  a  hare  killed  by  strangers,  for  the  purpose  of  carrying  it  to  the  lord,  has 
not  such  a  possession  as  will  subject  him  to  a  penalty.  Wamford  v.  Kendall,  loEast,  19 
(6)  By  reference  to  the  statute  of  5  Ann.  the  penalty  is  incurred  for  every 
Needs,  Com.  Rep.  jai.|| 

$3- 
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fortnc  $  3.  «  It' any  person  or  persons  whatsoever  shall  take,  kill,  or 

punishing  of  "  destroy  any  hare,  pheasant,  partridge,  moor,  heath  game  or 
persons  who  <t  grouse,  ill  the  night-time,  the  person  or  persons  so  offending 

unlawfully  „  shall  likewise,  for  every  such  offence,  incur  such  forfeitures, 
hunt  or  take  .  .  .  .  J,  ,  .  ,  .  ' 

anyredorfal-  "  pains,  and  penalties,  to  be  recovered  by  such  means,  within 

low  deer  in       »  such  time,  and  to  such  uses  as  directed  by  the  stat.  5  Ann. 
forests  or 

chases  or  who  beat  or  wound  keepers  or  other  officers  m  forests,  chases,  or  parks ;  and  for 
more  effectually  securing  the  breed  of  wild  fowl,  see  10  Geo.  2.  c.  32.  §  9,  10.  Made  per- 
petual by  31  Geo.  2.  c.  42.  §  5.  as  to  §  9.  For  the  preservation  of  the  game  in  Scotland,  see 
24  Geo.  2.  c.  34.  For  preventing  the  burning  or  destroying  of  goss,  furze,  or  fern,  in  forests  or 
chases,  see  28  Geo.  2.  c.  19.  $  3. 

Also  by  the  said  statute  9  Ann.  c.  25.  §4.  reciting,  "  That 
"  very  great  numbers  of  wild  fowl  of  several  kinds  are  destroyed 
«<  by  the  pernicious  practice  of  driving  and  taking  them  with 
"  hays,  tunnels,  and  other  nets,  in  the  fens,  lakes,  and  broad 
«'  waters,  where  fowl  resort  in  the  moulting  time;  and  that  at 
«*  the  season  of  the  year  when  the  fowl  are  sick  and  moulting 
«  their  feathers,  and  the  flesh  unsavoury  and  unwholesome,  to 
«  the  prejudice  of  those  who  buy  them,  and  to  the  great  da- 
«*  mage  and  decay  of  the  breed  of  wild  fowl;  it  is  enacted, 
<c  That  if  any  person  or  persons  whatsoever,  between  the  first 
«'  day  of  July  and  the  first  day  of  September,  as  they  shall  yearly 
«<  happen,  shall  by  hays,  tunnels,  or  other  nets,  drive  and  take 
«<  any  wild  duck,  teal,  widgeon,  or  any  other  fowl,  commonly 
«*  reputed  water  fowl,  in  any  of  the  fens,  lakes,  broad  waters,  or 
«*  other  places  of  resort  for  wild  fowl  in  the  moulting  season, 
"  such  person  or  persons  who  shall  so  offend,  and  thereof  shall 
«'  be  convicted  before  any  one  or  more  of  her  majesty's  justices 
«'  of  the  peace  for  the  county  where  such  offence  shall  be  com- 
«'  mitted,  by  the  oath  of  one  or  more  credible  witnesses,  shall, 
««  for  every  wild  duck,  teal,  or  other  water  fowl  so  taken  as 
«'  aforesaid,  forfeit  and  pay  the  sum  of  five  shillings;  one  moiety 
"  thereof  to  be  paid  to  the  informer,  and  the  other  moiety  to  the 
"  poor  of  the  parish  where  such  offence  shall  be  committed ;  the 
•«  same  to  be  levied  by  distress  and  sale  of  the  offender's  goods, 
«'  by  warrant  under  the  hand  and  seal  of  the  justice  and  justices 
"  of  the  peace  before  whom  the  offender  shall  be  convicted, 
««  rendering  the  overplus,  if  any  be,  above  the  penalty  and 
"  charge  of  the  distress;  and  for  want  of  distress  the  offender 
"  shall  be  committed  to  the  house  of  correction  for  any  time  not 
"  exceeding  one  month,  nor  less  than  fourteen  days,  there  to  be 
"  whipped  and  kept  to  hard  labour;  and  the  justice  or  justices 
"  of  the  peace,  before  whom  such  person  or  persons  so  offending 
14  shall  be  convicted,  shall  order  such  hays,  nets,  or  tunnels, 
"  that  were  used  in  driving  and  taking  the  said  wild  fowl  as 
<c  aforesaid,  to  be  seized  and  immediately  destroyed  in  the  pre- 
«'  seuce  of  such  justice  or  justices." 

By  a  clause  in  the  mutiny  acts,  "  for  the  better  preserv- 
"  ation  of  the  game  in  or  near  such  place  where  any  officers 
'  or  soldiers  shall  at  any  time  be  quartered,  it  is  enacted, 

That  if  any  officer  or  soldier  shall,  without  leave  of  the  lord  of 

«  the 
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«  ilte  manor,  under  his  hand  and  seal,  first  hail  and  obtained, 
"  take,  kill,  or  destroy  any  hare,  coney,  pheasant,  partridge, 
"  pigeon,  or  any  other  sort  of  fowls,  poultry,  or  fish,  or  his 
"  majesty's  game  within  the  united  kingdom  of  Great  Britain 
'«  and  Ireland  ,  and  upon  complaint  thereof  shall  be,  upon  oath 
«  <  of  one  or  more  credible  witness  or  witnesses,  convicted  before 
"  any  justice  or  justices  of  the  peace,  who  is  and  are  hereby  im- 
"  powered  and  authorised  to  hear  and  determine  the  same,  (that 
ft  is  to  say)  every  such  officer  so  offending  shall,  for  every  such 
"  offence,"  forfeit  the  sum  of  five  pounds,  to  be  distributed  among 
"  the  poor  of  the  place  where  such  offence  shall  be  committed; 
"  and  every  officer  commanding  in  chief  upon  the  place,  for 
"  every  such  offence  committed  by  any  soldier  under  his  com- 
"  man'd,  shall  forfeit  the  sum  of  twenty  shillings,  to  be  paid  and 
"  distributed  in  manner  aforesaid;  and  if  upon  such  conviction 
if  made  bv  the  justices  of  the  peace,  and  demand  thereof  also 
"  made  by  the  constable  or  overseers  of  the  poor,  such  officer 
"  shall  refuse  or  neglect,  and  not  within  two  days  pay  the  said 
"  respective  penalties,  such  officer  so  refusing  or  neglecting  shall 
"  forfeit,  and  is  hereby  declared  to  have  forfeited  his  commission, 
"  and  his  commission  is  hereby  declared  to  be  null  and  void." 

By  the  8  Geo.  i.  "  for  rendering  more  effectual  the  laws  now  By  16  Geo.  z. 
«  in  beinw  for  the  better  preservation  of  the  game,  it  is  enacted,  C;II>>  suitsfor 
"  That  wheresoever  any  person  shall,  for  any  offence  to  be  here-  of^uniarv 
"  after  committed  against  any  law  now  in  being,  for  the  better  penalties  for 
"  preservation  of  the  game,  be  liable  or  subject  to  pay  any  pecu-  offences  com- 
"  niary  penalty  or  sum  of  money,  upon  conviction  before  any  °»tted  after 
"  justice  or  justices  of  the  peace,  it  shall  and  may  be  lawful  for  *5  "*  ^ga 


any  other  person  whatsoever,  either  to  proceed  to  recover  the  the  game-laws, 
"  said  penalty  by  information  and  conviction  before  a  justice  or  may  be 
"  justices  of  the  peace,  in  such  manner  as  is  in  such  law  con-  Bought  before 
"  tained,  or  to  sue  for  the  same  by  action  of  debt,  or  on  the  case,  ^cond  term  * 
"  bill,  plaint,  or  information,   in  any  of  his  majesty's  courts  of  after  the  of- 
«<  record,  wherein  no  essoin,  protection,  wager  of  law,  or  more  fence  commit- 
"  than  one  imparlance  shall  be  allowed,  and  wherein  the  plain-  tet*'  — 
"  tiff,  if  he  recovers,  shall  likewise  have  his  double  costs.  wU 

months  after 

offence,  for  the  whole  penalty,  (though  the  same  be  given  to  the  poor,)  to  his  own  use,  and 
have  double  costs.  Stat.  i  Geo.  3.  c.  19.  ||The  six  months  are  lunar  months;  but  it  \s  not 
necessary  to  aver  in  the  declaration,  that  the  action  was  commenced  within  six  months  ;  and 
if  alleged  to  be  within  six  calendar  months,  it  is  no  objection.  Lee  v.  Clarke,  a  East,  333. 
The  action  may  be  brought  against  several,  and  the  verdict  taken  against  some,  and  the  others 
acquitted.  Hardyman  v.  Whitaker,  z  East,  573-!) 

"  Provided,  That  all  suits  and  actions  to  be  brought  by  force  Vide  tupra. 
"  of  this  act,  shall  be  brought  before  the  end  of  the  next  term 
"  after  the  offence  committed,  and  that  no  offender  against  any 
"  of  the  laws  now  in  being,  for  the  better  preservation  of  the 
"  game,  shall  be  prosecuted  for  the  same  offence,  both  by  the 
"  way  prescribed  by  this  law,  and  by  the  way  prescribed  by  any 
"  of  the  said  former  laws  ;  and,  that  in  case  of  any  second  pro- 
"  secution,  the  person  so  doubly  prosecuted  may  plead  in  his 

«'  defence 
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(a)  || Altered 
by  39  Geo.  3. 
c.  34.  to  the 
is*,  of  Febru- 
ary, as  to 
partridges.|| 


Rex  v.  Mar- 
riot,  i  Str.  66. 
R.  v.  Hill, 
»  Ld.  Ray  in. 


GAME. 

"  defence  the  former  prosecution  pending,  or  the  conviction  or 
"  judgment  thereupon  had." 

*  By  2  Geo.  3.  c.  19.  None  shall  take,  kill,  or  have  any  part- 
ridge, from  February  12  (a)  to  September  i,  or  pheasant,  from 
February  i  to  October  i,  (except  taken  in  lawful  time,  and  kept 
in  a  mew,)  or  any  black  game  from  January  i  to  August  20,  or 
grouse,  from  December  i  to  July  25,  on  pain  of  5/.  per  bird. 

All  penalties  on  the  game  laws,  sued  for  in  Westminster-Hall, 
shall  go  to  the  informer,  and  no  part  to  the  poor  of  the  parish. 

By  13  Geo.  3.  c.  55.  None  shall  kill  or  have  black  game  from 
December  10  to  August  20,  or  grouse,. from  December  10  to  August 
12,  on  pain  from  2ol.  to  TO/,  for  first,  and  from  ^cl.  to  2ol.  for 
subsequent  offence,  by  suit,  or  before  a  justice. 

By  28  Geo.  2.  c.  12.  Every  person,  qualified  or  not,  who  offers 
to  sale  game,  is  liable  to  the  penalties  on  higlars,  fyc.  offering  to 
sale,  by  5  Ann.  c.  14.  And  game  found  in  possession  of  a  poul- 
terer, Sfc.  is  deemed  exposing  to  sale. 

By  58  Geo.  3.  €.75.  No  person,  whether  qualified  or  not, 
shall  buy  any  hare,  pheasant,  partridge,  moor,  heath  game  or 
grouse,  under  a  penalty  of  five  pounds  for  every  hare,  pheasant, 
Sfc.  so  bought. 

By  13  Geo.  3.  c.  80.  Persons  killing  hare,  pheasant,  fyc.,  or 
using  gun,  dog,  engine,  $c.  to  kill  or  take,  between  seven  at  night 
and  six  in  the  morning,  from  October  1 2  to  February  1 2 ;  and  be- 
tween nine  at  night  andjbur  in  the  morning,  from  February  1 2  to 
October  1 2,  convicted  before  one  justice,  forfeit  for  the  first  offence 
from  2c7.  to  io/.  and  for  the  second  from  30^.  to  2o/.  and  costs, 
or,  for  want  of  distress,  shall  be  committed  for  three  months ; 
and  for  offence  after  second  conviction  shall  be  committed  till  the 
quarter  session,  or  give  surety  to  appear  to  indictment,  and  it' 
convicted  forfeit  50^.  and  costs,  or,  for  want  of  distress,  commit- 
ted from  twelve  to  six  months,  and  publickly  whipped.  .Half  the 
forfeiture  to  the  informer,  and  half  to  the  poor. 

Killing,  or  using  an  engine  on  Sunday,  or  Christmas-day,  liable 
to  the  like  penalty.  The  justice  where  the  offence  is  committed 
may  grant  a  warrant  to  be  indorsed  by  a  justice  in  another  county 
where  the  offender  lives,  and  the  offender  thereby  be  brought  bi>- 
fore  the  first  justice,  or  distress  be  made.  An  appeal  is  given, 
but  no  certiorari. 

By  io  Geo.  3.  c.  18.  A  person  stealing  any  dog,  or  receiving- 
it,  knowing  it  to  be  stolen,  convicted  before  two  justices,  forfeits 
from  3o/.  to  2o7.  or  imprisonment  from  twelve  to  six  months  ,•  and 
for  the  second  offence  from  507.  to  30^.  or  from  eighteen  to  twelve 
months:  imprisonment,  and  whipping.  An  appeal  is  final,  and 
there  is  not  any  certiorari. 

[It  hath  been  determined,  that  in  an  information  on  the  acts 
of  22  &  23  Car.  2.  c.  25.  and  5  Ann.  c.  14.  not  only  the  qualifi- 
cations must  be  all  negatively  set  out,  but  (a)  that  the  time  when 
the  offence-  was  committed  must  also  be  stated. 


1415- 
R.  v.  Jarvis, 

i  Burr.  148.    iX.R.  643.  n.S.C,    Bluet  v.  Needs,  Cam.  Rep.  5*2.    R.  v.  Wheatinan^  Dougl 
331.    R.  v.  Earmhaw,  15  East,  456.    (a)  R.  v.  Pullen,  i  Salk.  369.    R.  v.  Chandler,  id.  378 

R.  v. 
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R.  v.  Simpson,  10  Mod.  248.  In  an  action  however,  it  is  enough  to  state  tha  the  defendant 
was  not  duly  qualified.  Bluet  v.  Needs,  Com.  Rep.  522.  ||In  R.  v.  Crowther,  i  T.  R.  135.  the 
court  seemed  to  think,  that  it  was  necessary  in  a  conviction,  that  the  evidence  should  negative 
every  particular  qualification  ;  but,  as  the  conviction  was  quashed  on  another  point,  the  ques- 
tion," whether  in  such  a  case  it  was  necessary  to  give  any  evidence  of  want  of  qualification,  was 
not  entered  into.  But  in  R.  v.  Stone,  i  East,  639.  this  question  came  directly  before  the 
court,  when  the  Judges  were  equally  divided;  Lord  Kenyan  and  Grose  J,  being  of  opinion, 
that  in  a  conviction  some  evidence  of  want  of  qualification  must  be  given  ;  Lawrence  J.  and 
Le  Blanc  J.  on  the  contrary,  that  the  proof  of  qualification  lay  on  the  defendant.  |j 

In  a  conviction  for  deer  -stealing,  the  county  where  the  offence  Anon,  cited  in 
was  committed  was  mentioned  only  in  the  information,  and  not  in   *  Ld.Raym. 
the  evidence  of  the  witnesses;  and  therefore  that  not  appearing  I387' 
to  be  proved,  the  conviction  was  quashed. 

A  conviction  on  the  5  Ann.  set  out  the  vill,  but  not  the  parish  R.  v.  Wyatt, 
wherein  the  offence  was  committed:  upon  motion  to  quash  it  for  a  Ld.Raym. 
this  defect,  a  part  of  the  penalty  being  given  to  the  poor  of  the  I47 
parish  ;  the  court  said,  if  there  was  a  parish  of  the  same  name 
with  the  vill,  they  would  intend  it  to  be  co-extensive  with  it;  if 
the  vill  was  extraparochial,  then  the  informer  was  entitled  to  the 
whole  penalty. 

A  conviction  for  deer-killing  will  be  quashed,  if  made  upon  R.  v.  Stone, 
the  evidence  of  the  informer.  a  Ld.  Raym. 

J545- 

A  conviction  for  keeping  (only)  a  lurcher  is  good,  for  the  bare  R.  v.  Filer, 
keeping  of  it  is  evidence  of  the  purpose  for  which  it  is  kept.     So  i  8^.497. 
of  hare-pipes,  and  such  like,  which  are  peculiarly  fitted  for  the 
killing  of  game.     But  it  is  not  so  in  the  case  of  a  gun,  for  the 
keeping  of  a  gun  is  an  ambiguous  act  :  in  order  therefore  to  bring  Stratford, 
the  party  keeping  it  within  the  statute,  it  must  be  shewn  that  it  i  Wils.3i5. 
was  kept  for  the  purpose  of  killing  game.     However,  a  conyc- 
don  (b)  that  the  defendant  kept  and  iised  a  gun  to  kill  and  destroy 
the  game,  hath  been  solemnly  adjudged  to  be  sufficient.     ||(c)  And 
proof  that  he  "  did  keep  and  use  a  gun  with  intent  to  kill  and 
"  destroy  the  game,"  is  sufficient  to  support  the  conviction, 
though  the  witness  may  allege  a  very  insufficient  reason  for  iin- 
puting  such  intent  to  him.|| 

[In  an  action  on  the  5  Ann.  c.  14.  for  keeping  and  using  a  dog 
to  kill  the  game,  it  must  be  shewn  what  sort  of  dog  it  was;  that 
it  may  appear  whether  it  were  one  of  the  dogs  mentioned  in  the 
statute;  for  this  being  a  penal  law  shall  not  be  extended  by 
equity;  in  an  action  therefore  for  using  a  hoimd,  the  judgment 
was  reversed,  the  word  hound  not  being  to  be  met  with  in  the 
statute.] 

II  A  conviction  for  keeping  and  using  a  dog  called  a  g)-eyhound, 
is  positive  enough.  So,  for  keeping  and  using  a  dog  called  a 

lurcher- 

It  seems  to  have  been  thought,  in  one  case,  that  the  mere  R.  v.  Hartley, 
keeping  of  a  greyhound  was  sufficient.     But  in  a  later  case,  Cald,  175. 

in  an  action  for  keeping  a  setting-dog,  there  being  no  evidence  of  S^  v- 
,  .  ,  -ii  L     •  J^L    Ai.  Phelps, 

the  dog,  which  was  still  young,  having  been  used  for  the  purpose  I5  gi^  t?J 

of  killing  game,  it  was  ruled,  that  the  action  could  not  be  sup- 
ported. I] 

[It 


a  T.  R8 
R.  v.  Pearse, 
9Eas^  358- 
acc'        Re* 


Reason  v. 
Lisle,  Com. 

p>  575* 

Hooker  v. 

^  •;&«, 
aStr.,,,6. 

R-  v.  Hardej, 
7'   R< 
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Man-lot  v.  [It  hath  been  adjudged  that  a  conviction  super  pramissis  for 

Shaw,  Com.      three  penalties  of  5 /.  each  for  killing  three  hares,  where  it  ap- 
LdPJW" 74i/fe/<J    Pears  tnat  a^  was  done  in  the  same  day,  is  bad,  for  the  statute 
inthecaseof'  does  not  give  5/.  for  every  hare,  it  being  all  but  one  offence.] 
Cripps  v. 

Burden,  Cowp.  646.,  declared,  that  "  killing  a  single  hare  was  an  offence;  but  that  killing 
"  ten  more  in  the  same  day  would  not  multiply  the  offence,  or  the  penalty  imposed  by  the 
"  statute  for  killing  one."  See  a  similar  decision  on  this  point  in  the  case  of  Reg.  v.  Matthews, 
10  Mod.  26,,  and  see  3  T.  R.  510. 


R.  v.  Lovet, 
7T.R.I5S. 

Rexv. 

Bleasdale, 
4  T.  R.  809. 

R.  v.  Swallow, 
8T.R.284. 

R.  v.  Taylor, 

15  East,  460. 
Lewis  v. 
Taylor, 

1 6  East,  49. 
Clarke  v. 
Broughton, 

3  Campb.  328. 
Mallock  v. 
Eastley, 
7  Mod.  482. 
i  Chitty,  42. 

aBl.Com. 
418. 


||  A  person  can  be  convicted  in  only  one  penalty  for  keeping 
and  using  a  gun,  and  also  a  dog,  on  the  same  day.|| 

[Two  or  more  persons  cannot  be  convicted  in  separate  penalties 
under  5  Ann.  for  using  a  greyhound  to  destroy  game,  for  it  is 
only  one  offence.] 

||  But  a  defendant  may  be  convicted  of  several  offences  in  the 
same  conviction. 

If  unqualified  persons  sporting  with  a  qualified  man  are 
his  servants,  or  act  as  such  upon  that  occasion,  they  are  not 
subject  to  the  penalties  of  these  acts.  Such  persons  neither  keep 
nor  use  the  dogs,  fyc.  But  as  they  claim  protection  under  a  qua- 
lified person,  strict  proof  of  his  qualification  will  be  required  of 
them. 

A  lord  of  a  manor  is  qualified,  as  such,  to  sport  within  his 
own  manor ;  but,  if  he  has  no  other  qualification,  he  will  be  liable 
to  the  same  penalties  with  any  other  unqualified  person,  if  he 
sport  out  of  his  manor.|| 

[It  is  not  to  be  forgotten  that  none  of  the  above  statutes  qualify 
any  one,  except  in  the  instance  of  a  game-keeper,  to  kill  game : 
the  circumstance  of  having  TOO/,  per  ann.  and  the  rest,  are  not 
properly  qualifications,  but  exemptions,  and  the  persons,  so  ex- 
empted from  the  penalties  of  the  game  statutes,  are  not  only 
liable  to  actions  of  trespass  by  the  owners  of  the  land,  but  also 
if  they  kill  game  within  the  limits  of  any  royal  franchise,  thev 
are  liable  to  the  actions  of  such  as  may  have  the  right  of  chase  or 
free  warren  therein.] 
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(A)  How  iar  restrained  by  the  Common  Law. 

(B)  How  far  restrained  by  Statute. 


(A)  How 


(A)  Ho-jofar  restrained  by  the  Common  Laa.  17 

(A)  How  far  restrained  by  the  Common  Law. 

TT  seems  that  by  the  common  law,  the  playing  at  cards,  dice,  a  Vent.  175. 

fyc.  when  practised  innocently  and  as  a  recreation,  the  better 
to  fit  a  person  tor  business,  is  not  at  all  unlawful,  nor  punishable 
as  any  offence  whatsoever.  to  the  statute 

i6Car.  2.  c.  7. 

Also  it  is  agreed,  that  a  person  who  wins  money  at  gaming  3  Lev.  118. 
may  maintain  a  special  indebitatus.  assumpsit  for  it;  for  the  con-  6  Mod.  i  a  8. 
tract  is  not  (a)  unlawful  in  itself,  and  the  winner's  venturing  *Q      Raym, 
his  money  is  a  sufficient  consideration  to  entitle  him  to  the  ,  Salki^iyj. 
action.  Holt,  3*9. 

1  2  Mod.  8  1, 

s,  Show.  82.  Garth.  336.  5  Mod.  13.  Vent.  175.  [With  respect  to  wagers,  in  general 
they  may  be  considered  as  legal,  if  they  are  not  an  incitement  to  a  breach  of  the  peace, 
or  te  immorality  ;  or  if  they  do  not  affect  the  feelings  or  interest  of  a  third  person,  or 
expose  him  to  ridicule;  or  if  they  are  not  against  sound  policy.  Da  Costa  v.  Jones,  Cowp.  719, 
Atherford  v.  Beard,  a  T.  R.  610.  Goode  v.  Elliott,  3  T.R.  697.  "  This  species  of  contract," 
Lord  JManrfield,  in  the  case  here  cited,  says,  "  has  in  fact  gone  to  an  extent  that  is  much  to  be 
"  complained  of.  And  whether  it  would  not  have  been  better  policy  to  have  treated  all  wagers 
"  originally  as  gaming  contracts,  it  is  now  too  late  to  discuss."  This  better  policy  prevails  in 
Scotland,  and  hath  lately  been  sanctioned  by  a  decision  of  the  House  of  Lords  of  this  country. 
Bruce  v.  Ross,  i4th  April,  1788.  Printed  Cases  of  the  Lords.]  (a)  And  therefore  the  defend- 
ant to  an  action  for  money  won  at  play,  where  the  contract  is  for  a  sum  allowed  of  by  the 
statutes,  must  put  in  special  bail.  Salk.  100.  pi.  10.  [But  see  Younge  v.  Moore,  z  Wils.67. 


But  it  seems  to  be  the  better  opinion,  that  a  general  indebitattts  Ld.  Raym. 
assumpsit  will  not  lie  for  money  won  at  play,  for  the  contract  is  69.  89. 
executoray  (I),  and  but  a  wager,  which  is  but  a  collateral  pro-  Lutw^is*8' 
mise;  and  this  action  will  lie  in  no  case  but  where  debt  will  lie,  5  Mod.  i°.  and 
(c]  which  must  be  on  a  contract  executed,  such  as  labour  done,  Carth.  338. 
or  some  other  meritorious  cause.  S.P.  where  it 

is  said,  that  the 

chief  reason  of  this  opinion  was,  because  the  court  would  not  countenance  gaming,  bv  giving 
such  an  easy  remedy  for  money  won  at  play,  4-  vide  3  Lev.  nS.  and  Vent.  175.,  where  it  seems 
to  have  been  holden,  that  such  action  will'lie.  (6)  But,  if  the  money  be  staked  down  the  in- 
stant that  the  game  is  determined,  the  property  is  vested  in  the  winner,  and  it  is  as  much  a 
violation  of  his  right  to  withhold  it  from  him,  as  it  would  be  if  he  had  come  to  it  by  any  other 
means.  5  Mod.  13.  (c)  [This  position  is  unfounded.  3  Burr.  1008.] 

But  an  i)idebitatus  assumpsit  lies  against  him  who  (d)  holds  the  5  Mod.  13. 
wager,  because  it  is  a  promise  in  law  to  deliver  it  if  won.  P*r  BoItC.J. 

(d)  If  upon  a 

tne  money  is  deposited  in  the  hands  of  a  third  person,  and  the  determination  left  to 
two,  and  one  of  them  refuses  to  determine  the  matter,  no  action  lies  on  such  a  wager  till  the 
adjudication,  and  the  party  may  justify  the  detainer.  But,  if  it  happened  that  the  wager  be- 
came impossible  to  be  determined,  as,  if  the  judges  died,  or  the  time  were  past,  then  the  wager 
dissolves,  and  each  party  shall  have  his  money  again. 

And  although  gaming,  in  the  manner  as  has  been  said,  may  be  That  a  corn- 

lawful,  yet  if  a  pel-son  be  guilty  of  cheating,  as  bv  playinc  with  pion  player  of 

false  cards,  dice,  $*„  he  may  be  indicted  for  it  at  common  law,  JSSJJ1 

and  fined  and  imprisoned  according  to  the  circumstances  of  the  dicefmay  be 

case  and  heinousness  of  the  offence.  indicted  for  it 


law,  and  set  in  the  pillory,     a  Roll.  Abr.  78.  -  So,  an  information  against  a  person  for 
the  game  of  cock-fighting  may  be  at  common  Uw.    3  Keb.  463.  5  10. 

%OLtlv*  C  Also, 
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Hawk.  P.  C.         Also,  all  common  gaming-houses  are  nuisances  in  the  eye  of 

c-75-  §6-         the  law,  not  only  because  they  are  great  temptations  to  idleness, 

but  also  because  they  are  apt  to  draw  together  great  numbers  of 

disorderly  persons,  which  cannot  but  be  very  inconvenient  to  the 

.neighbourhood. 

Vern.  489.  Also,  from  the  destructive  and  pernicious  consequences  which 

BazilHrc-  must  necessarily  attend  excessive  gaming,  both  the  courts  of  law 
*  Vern '71™  '  ant^  equity  have  shewn  their  abhorrence  of  it.  Hence  in  a  case 
S.C.wherethe  where  A.  came  to  the  house  of  B.  and  won  of  him  9Oo/.  which 
cause  came  to  he  carried  awav,  and  afterwards  won  i  coo/,  more,  which  he  had 

i-i  w  '  ^  J  7 

a .nearing,  an  ci  jn  ^js  pOSSession  Dut  which  B.  and  his  servants  took  from  him 
the  defendant  ,  .  ,r  ,  .  ,  A  ,  r  , 

finding  that      "v  vlo'encc»  upon  which  A.  brought  an  action  of  trespass,  the 
the  court  in-     court  of  Chancery  granted  an  injunction, 
clined  so 

strongly  against  him,  submitted  to  a  proposition  made  by  the  counsel,  which  was  afterwards 
decreed,  as  by  consent ;  and  on  this  occasion  my  Lord  Chancellour  cited  the  case  of  Sir  Cecil 
Bishop  and  Sir  Thomas  Staples,  that  came  before  the  Lord  Chief  Justice  Hale  in  the  King's 
Bench,  upon  a  wager  won  at  a  horse-race,  where  Lord  Hale  declared,  he  would  give  the  de- 
fendant leave  to  imparl  from  time  to  time. 

a  Vern.  291.  So,  where  one  apprentice  lost  to  another  ioo/.  at  two  sittings 

Woodrofte  v.  at  whist,  $ol.  of  which  was  paid  in  ready  money;  and  for  the 

Farnham.  other  5o/.  he  gave  his  bond  of  ioo/.  penalty,  and  on  a  bill  to  be 

by  the°custom  relieved  against  it,  the  court  of  Chancery  decreed  the  bond  to  be 

of  London,  it  delivered  up  and  cancelled,  although  the  defendant  insisted  by 

is  a  sufficient  his  answer,  that  he  was  unwilling  and  declined  playing  for  so 

cause  for  a        much,  and  that  he  was  pressed  to  it  by  the  plaintiff, 
master  to  turn  J 

away  his  ap- 
prentice that  he  frequents  gaming;  and  he  may  justify  it  before  the  Chamberlain. 


Eq.  Tr.  b.  i. 
c.4.  §6. 


Watts  v. 
Brooks, 
3  Ves.  612. 


Nash  v.  Ash, 
i  Ed.  378. 


||  Although  a  court  of  equity  will  give  no  countenance  to 
gaming  transactions,  yet  it  has  seldom  denied  to  extend  its  relief 
against  the  gamester  himself  in  behalf  of  the  person  injured;  as, 
where  two  men  play  on  a  joint  stock,  and  one  holds  the  stakes 
and  sweeps  up  the  money,  he  shall  answer  a  moiety  of  that  to 
his  companion.  And  Lord  Chancellour  Loiighbormigh  held,  that 
he  would  not  exclude  the  result  of  an  illegal  contract  in  decree- 
ing an  account;  and  that  in  like  manner  smuggling  transactions, 
and  illegal  dealings  for  stock,  though  the  court  would  not  exe- 
cute the  contract,  should  be  brought  into  an  account.  And  on 
a  bill  for  an  account  relating  to  the  profits  of  a  game  called  E,  O. 
Lord  Keeper  Henley  directed  an  issue  to  try  whether  an  agree- 
ment to  carry  on  such  game,  and  a  contribution,  had  been  made 
or  not.  II 


(B)   How  far  restrained  by  Statute. 

Of  gaming  by       THERE  have  been  several  statutes  made  for  the  restraining 
persons  be-  of  gaming,  such  as  the  33  H.  8.  c.  9.    2  &  3  Ph.  &  Ma.  c.  9. 

M»3£*    l6  Car-  2<  c'  7-    9  Ann.  c.  14.  and  2  Geo.  2.  c.  28.  which  recit- 

~£arikrnptt.  ing 
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ing  the  33  H.  8.  and  that  no  power  is  given  unto  justices  of  the  ||The  first  sta- 
peace  to  demand  and  take  from  persons  found  playing  contrary  tute  which 

to  law.  any  other  security  than  their  own  recognizances,  fyc.  Prohlbjted  any 

•VM  -1111  i  i  i      c  sort  ot  games 

e?iacts,  tf    I  hat  where  it  snail  be  proved  upon  the  oath  or  two  or  ancj  ^-er. 

«f  more  credible  witnesses,   before  any  justice  or  justices  of  the  sion%  wasthe 
"  peace,  as  well  as  where  such  justice  or  justices  shall  find,  upon   i*R.  a.  c.  6. 

"  his  or  their  own  view,  that  any  person  or  persons  have  or  hath  reP^aled  bv 

i      1-  f  ,  ,   21  Ja.  i.  c.a8. 

««  used  or  exercised  any  unlawful  game,  contrary  to  the  said  it  applied  only 

"  statute,  the  said  justice  or  justices  shall  have  full  power  and  to  servants, 

"  authority  to  commit  all  and  every  such  offender  or  offenders  labourers,  and 

"  to  prison,  without  bail  or  mainprize,  unless  and  until  such  ^"fleers. 

<*  offender  and  offenders  shall  enter  into  one  or  more  recog-  prohibited 

«'  nizance  or  recognizances,  with  sureties  or  without,  at  the  dis-  were  tennis  or 

ft  cretion  of  the  said  justice  or  justices  of  the  peace,  that,  he  or  foot-ball, 

tf  they  respectively  shall  not  from  thenceforth  play  at  or  use  such  (luol.ts»  dl!re> 
,,        f  _f\  ;,  casting  of  the 

<  unlawful  game.  stone  kails, 

and  other  such  importune  games.\\ 

But  the  most  remarkable  statutes  to  this  purpose  are  the 
1 6  Car.  2.  c.  7.  and  the  9  Ann.  c.  14. 

By  the  first  of  which  it  is  enacted,  "  That  if  any  person  or 
"  persons  of  any  degree  or  quality  whatsoever,  at  any  time  or 
"  times,  do  or  shall  by  any  fraud,  shift,  cosenage,  circumvention^ 
"  deceit,  or  unlawful  device,  or  ill  practice  whatsoever,  in  playing 
«  at  or  with  cards,  dice,  tables,  tennis,  bowls,  kittles,  shovel- 
(f  board;  or  in  or  by  cock-fighting,  horse-races,  dog-matches,  or 
"  foot-races,  or  other  pastimes,  game  or  games  whatsoever,  or 
"  in  or  by  bearing  a  share  or  part  in  the  stakes,  wagers,  adven- 
"  tures,  or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do 
«<  or  shall  play,  act,  ride,  or  run  as  aforesaid,  win,  obtain,  or  ac- 
"  quir,  to  him  or  themselves,  or  to  any  other  or  others,  any  sum 
"  or  sums  of  money,  or  other  valuable  thing  or  things  what- 
"  soever;  that  then  every  person  and  persons  so  offending  as 
"  aforesaid,  shall  ipso facto  forfeit  and  lose  treble  the  sum  or 
"  value  of  money,  or  other  thing  or  things  so  won,  gained,  ob- 
"  tained,  or  acquired ;  the  one  moiety  thereof  to  our  sovereign 
"  lord  the  king,  his  heirs  and  successors,  and  the  other  moiety 
"  thereof  unto  the  person  or  persons  grieved,  or  who  shall  lose 
"  the  money  or  other  thing  or  things  so  gained ;  so  as  every  such 
"  loser  and  person  grieved  in  that  behalf  do  or  shall  prosecute 
"  and  sue  for  the  same  within  six  kalendar  months  next  after 
"  such  play ;  and  in  default  of  such  prosecution,  the  same  other 
"  moiety  to  such  person  or  persons  as  shall  or  will  prosecute  or 
"  sue  for  the  same,  within  one  year  next  after  the  said  six.months 
"  expired ;  and  that  the  said  forfeitures  shall  and  may  be  sued 
"  for  or  recovered  by  action  of  debt,  bill,  plaint,  or  information, 
"  in  any  of  his  majesty's  courts  at  Westminster,  wherein  no 
"  essoin,  protection,  or  wager  of  law  shall  be  allowed ;  and  that 
"  all  and  every  such  plaintiff  or  plaintiffs,  informer  or  informers, 
"  shall,  in  every  such  suit  and  prosecution,  have  and  recover  his 
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(a)  [The  words 
"  contract  or 
contracts  for 
the  same"  are 
not  in  9  Ann. 
c.  14.,  and 
were  probably 
left  out  design- 
edly.    *  Bur. 
Rep.  1 08 1.] 


Hussey  T. 
Jacob, 
Salk.344. 
Carth.  356. 
and  5  Mod. 
I75.S.C. 
adjudged. 
Holt,3»8. 
Comyns,  4. 
i  i  Mod.  96. 

Salk.345- 
Carth.  357. 
[But  see 


"  and  their  treble  costs  against  the  person  offending  and  forfeit- 
"  ing  as  aforesaid." 

And  by  §  3.  of  the  said  statute  it  is  further  enacted,  "  That  if 
"  any  person  or  persons  shall  at  any  time  play  at  any  of  the  said 
"  games,  or  any  other  pastime,  game  or  games  whatsoever, 
"  (other  than  with  and  for  ready  money,)  or  shall  bet  on  the 
"  sides  or  hands  of  such  as  do  or  shall  play  thereat,  and  shall 
"  lose  any  sum  or  sums  of  money,  or  other  thing  or  things  so 
"  played  for,  exceeding  the  sum  of  one  hundred  pounds,  at  any  one 
11  time,  or  meeting  upon  ticket  or  credit,  or  otherways,  and  shall 
"  not  pay  down  the  same  at  the  time  when  he  or  they  shall  so 
"  lose  the  same;  the  party  and  parties  who  loseth  or  shall  lose 
"*'  the  said  monies,  or  other  thing  or  things  so  played,  or  to  be 
"  played  for,  above  the  said  sum  of  one  hundred  pounds,  shall  not 
"  in  that  case  be  bound  or  compelled,  or  compellable,  to  pay  or 
**  make  good  the  same,  but  the  contract  (a)  or  contracts  for  the 
"  same,  and  for  every  part  thereof,  and  all  and  singular  judg- 
"  ments,  statutes,  recognizances,  mortgages,  conveyances,  assur- 
"  ances,  bonds,  bills,  specialties,  promises,  covenants,  agreements, 
"  and  other  acts,  deeds,  and  securities  whatsoever,  which  shall 
"  be  obtained,  made,  given,  acknowledged,  or  entered  into  for 
"  security  or  satisfaction  of  or  for  the  same,  or  any  part  thereof, 
"  shall  be  utterly  void  and  of  none  effect;  and  that  the  said  per- 
"  son  or  persons  so  winning  the  said  monies  or  other  things, 
"  shall  forfeit  and  lose  treble  the  value  of  all  such  sum  and  sums 
"  of  money,  or  other  thing  or  things,  which  he  shall  so  win, 
"  gain,  obtain,  or  acquire,  above  the  said  sum  of  one  hundred 
"  pounds  ;  the  one  moiety  thereof  to  our  said  sovereign  lord  the 
"  king,  his  heirs  and  successors  ;  and  the  other  moiety  thereof  to 
"  such  person  or  persons  as  shall  prosecute  or  sue  for  the  same 
"  within  one  year  next  after  the  time  of  such  offence  committed, 
"  and  to  be  sued  for  by  action  of  debt,  bill,  plaint,  or  inform- 
"  ation,  in  any  of  his  majesty's  courts  of  record  at  Westminster, 
"  wherein  no  essoin,  protection,  or  wager  of  law  shall  be  allowed  ; 
"  and  that  every  such  plaintiff  or  plaintiffs,  informer  or  informers, 
"  shall  in  every  such  suit  or  prosecution  have  and  receive  his 
"  treble  costs  against  the  person  or  person?  offending  and  for- 
"  feiting"  as  aforesaid." 

In  the  construction  of  this  statute  the  following  opinions  have 
been  holden  : 

1.  That  if  the  loser  draws  a  bill  for  1  20  guineas  on  his  banker, 
who  accepts  the  bill,  to  an  action  brought  against  him  by  the 
winner,  the  drawee  may  well  plead  this  statute,  although  it  was 
objected,  that  the  nature  of  the  duty  was  altered,  and  a  new  con- 
tract created  by  the  acceptance,  and  that  it  would  endanger  the 
credit  of  such  bills,  if  they  could  be  avoided  on  this  account. 
Bat  these  reasons  did  not  prevail  ;  for  though  it  be  in  the  nature 
of  a  new  contract,  yet  all  is  founded  on  the  illegal  and  tortious 
winning,  to  which  the  plaintiff  is  privy. 

2.  But  it  seems,  that  if  the  winner  had  assigned  this  bill  or 
note  bond  fide,  upon  good  consideration,  to  a  stranger,  he  had  not 

"  bee 
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been  within  the  statute,  not  being  privy  to  the  tort,  but  an  honest  Bowyer 


Lowe  v.  Waller,  Dougl. 

3.  Also  it  hath  been  adjudged,  that  if  a  man  wins  above  the  %  Mod.  179. 
sum  mentioned  in  the  statute  at  play,  and  the  winner  owes  J".  S. 

the  like  sum,  who  demands  his  money,  and  thereupon  the  win- 
ner tells  him,  that  such  a  one,  viz.  the  loser,  was  indebted  to  him, 
and  that  he  would  give  him  his  bond  for  the  money,  which  he 
accordingly  does;  in  this  case,  if  J.  S.  is  not  privy  to  the  monies 
being  won  at  play,  he  is  not  within  the  statute. 

4.  It  seems  to  be  the  better  opinion,  that  a  person's  losing  So/.  *  M  »•  Pk 
at  one  meeting,  for  which  he  gives  security,  and  7o/.  more  at 
another  meeting,  to  the  same  person,  is  not  within  the  statute.  20^  5.  C 
But,  if  these  several  meetings  were  appointed  to  evade  the  statute, 

k  might  be  otherwise. 

5.  But  it  hath  been  adjudged,  that  if  A.  and  B.  enter  into  ar-  Edgebwy 
tides  to  run  a  horse-race  such  a  day  for  ioo/.,  which  is  wo&by  ? 

A->  and  further  in  the  same  articles,  that  on  a  subsequent  day,  "JI 
A.  should,  at  B.'s  request,  bring  his  horse  to  run  against  his  for  §  Q. 
2oo/.  more,  which  B.  never  requests,  though  only  i.oo/.  is  won  ed.  Hudson  T. 
by  A.,  which  is  not  above  the  sum  mentioned  in  the  statute,  yet  Malin,  i 
the  contract  being  for  more  than  ioo/.  makes  the  whole  bargain      j^"  4,3** 
void  ab  initio,  and  within  the  statute;  which  being  made  to  pre-  g.  C. 
vent  the  use  of  excessive  gaming,  ought  to  be  construed  in  the 
most  extensive  manner  that  can  be  to  answer  that  end. 

6.  If  A.  wins  a  watch  from  B.  of  lol.  value,  which  is  pre-  Danversr. 
sently  delivered,  and  also  ioo/.  for  which  a  bond  is  given;  this  Thistle- 


is  not  within  the  statute,  which  extends  only  to  those  cases  where  " 

,.    .      .         P.  »  7        •  i  *     ev.  344. 

credit  is  given  tor  any  sum  lost  at  play  above  looL,  without  any  sid-394.  S.C. 

regard  to  what  was  lost  in  ready  money;  and  here  the  watch  is  Salk.34j.S.C. 

in  nature  of  ready  money,  and  therefore  not  within  the  statute,  chedaslawby 

7.  It  hath  been  adjudged,  that  if  a  person  loses  6c/.  to  one,  Stanhope  T. 

and  6o/.  to  another,  at  one  sitting,  or  if  he  loses  to  each  of  three  Smith,  j  Mod. 

or  four  people  $ol.  or  any  other  sum  not  exceeding  ioo/.,  that  35     r 
this  is  not  within  the  statute. 


S.  P.  adjudged,  unless  they  go  shares  fraudulently  and  join  in  the  stakes  ;  for  then,  as  to  the 
change  of  the  game,  they  are  as  one  person. 

8.  If  two  are  at  play  at  backgammon,  and  one  of  the  players  Pope  T.  SL 
stirs  a  man,  but  does  not  move  it  from  the  point,  upon  which  I^gert  '  Salk. 
there  ensues  a  wager  of  i  co  guineas,  nr.  whether  he  who  stirred  544*    4  ^J?fj 
the  man  was  obliged  to  play  it,  and  the  determination  left  to  the  * 
groom-porter,  who  determines  that  he  was  not  ;  this  is  not  with-  81.  5  Mod.  i. 
in  the  statute,  for  the  money  was  not  lost  on  the  chance  of  the  Ski"-  57»- 
play,  but  on  the  right  of  the  play,  which  is  a  collateral  matter, 


S.  C.  ;  but  note,  the  judgment  in  this  case  -^as  reversed  for  a  fault  in  the  pleading.     Vide 
Brown  v.  Leeson,  2  H.  U.4J.    But  q*,  the  law  of  that  case. 


By  they  Ann.  c.  14.  it  is  enacted,  "  That  all  notes,  bills,  . 

"  bonds,  judgment?,  mortgages,  or  other  securities  or  convey-  c-i: 

C  3  «  ances 
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ace  of  hearts,  "  ances  whatsoever  given,  granted,  drawn,  or  entered  into,  or 
faro,  basset,  «  executed  by  any  person  or  persons  whatsoever,  where  the 
"  whole,  or  any  part  of  the  consideration  of  such  conveyances  or 
"  securities  shall  be  for  any  money,  or  other  valuable  thing  what- 
"  soever,  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis, 
"  bowls,  or  other  game  or  games  whatsoever,  or  by  betting  on 
"  the  sides  or  hands  of  such  as  do  game  at  any  of  the  games 
"  aforesaid,  or  for  the  reimbursing  or  repaying  any  money  know- 
"  ingly  lent  or  advanced  for  such  gaming  or  betting  as  aforesaid, 
"  or  lent  or  advanced  at  the  time  and  place  of  such  play,  to  any 
*•'  person  or  persons  so  gaming  or  betting  as  aforesaid,  or  that 
"  shall,  during  such  play,  so  play  or  bet,  shall  be  utterly  void, 
"  frustrate,  and  of  none  effect,  to  all  intents  and  purposes  what- 
*•'  soever ;  and  that  where  such  mortgages,  securities,  or  other 
"  conveyances  shall  be  of  lands,  tenements,  or  hereditaments,  or 
"  shall  be  such  as  incumber  or  affect  the  same,  such  mortgages, 
"  securities,  or  other  conveyances,  shall  enure,  and  be  to  and  for 
"  the  sole  use  and  benefit  of,  and  shall  devolve  upon  such  per- 
"  son  or  persons  as  should  or  might  have,  or  be  entitled  to  such 
"  lands,  tenements,  or  hereditaments,  in  case  the  said  grantor  or 
"  grantors  thereof,  or  the  person  or  persons  so  incumbering  the 
"  same,  had  been  naturally  dead,  and  as  if  such  mortgages,  se- 
"  curities,  or  other  conveyances  had  been  made  to  such  person 
"  or  persons  so  incumbering  the  same;  and  that  all  grants  or 
"  conveyances  to  be  made  for  the  preventing  of  such  lands,  tene- 
"  ments,  or  hereditaments  from  coming  to,  or  devolving  upon 
t(  such  person  or  persons  hereby  intended  to  enjoy  the  same,  as 
ci  aforesaid,  shall  be  deemed  fraudulent  and  void,  and  of  none 
"  effect  to  all  intents  and  purposes  whatsoever. 


and  hazard, 
are  declared 
to  be  games  or 
lotteries  by 
cards  or  dice  ; 
and  every 
person  who 
shall  set  up, 
maintain,  or 
keep  these 
games  shall  be 
liable  to  all 
the  penalties 
for  setting  up 
or  keeping 
any  of  the 
games  or  lot- 
teries in  this 
act  mention- 
ed. By  13  G.a. 
c.  19.  §  9.  the 
game  of  pass- 
age, and  every 
other  game 
with  one  or 
more  die  or 
dice,  or  with 
any  other  in- 
strument, en- 
gine,or  device, 
in  the  nature 
of  dice,  hav- 
ing one  or 
more  figures 


or  numbers 

thereon,  (backgammon  and  the  other  games  now  played  with  the  backgammon-tables  only  ex- 
cepted,)  shall  be  deemed  games  or  lotteries  by  dice  within  the  last  act.  By  18  Geo.  a.  c.  34., 
no  person  shall  keep  any  house,  room,  or  place  for  playing,  or  suffer  any  person  whatsoever 
within  any  such  house,  room,  or  place,  to  play  at  the  game  of  rowlet,  otherwise  roly-poly,  or 
at  any  other  game  with  cards  or  dice  prohibited  by  law,  and  the  offender  shall  incur  the  pe- 
nalties, and  be  liable  to  such  prosecution  as  directed  by  this  act.  By  §5.,  no  person  inca- 
pable of  being  a  witness  (except  the  parties)  for  having  played,  betted,  &c.  By  §  7.,  no  pri- 
vilege of  parliament  to  be  allowed  in  prosecutions,  &c.  By  30  G.  a.  c.  24.  §  14.,  if  any  pub- 
lican permits  journeymen,  &c.  to  game  in  his  house,  he  shall  forfeit  403.,  and  ten  pounds  for 
every  subsequent  offence,  to  be  levied  by  distress  and  sale. 


(a)[Toloseip/. 
at  one  time  is 
to  lose  it  by  a 
single  stake  or 
bet :  to  lose 
at  one  titling, 
is  to  lose  it  in 
a  course  of 
play  where 
the  company 
never  parts, 
though  the 
person  may 
not  be  actual- 
ly gaming  the 
whole  time. 


§  2.  "  And  it  is  further  enacted,  That  any  person  who  shall 
"  at  any  time  or  sitting  (a)^  by  playing  at  cards,  dice,  tables,  or 
"  other  game  or  games  whatsoever,  or  by  betting  on  the  sides 
"  or  hands  of  such  as  do  play  at  any  of  the  games  aforesaid,  lose 
"  to  any  one  or  more  person  or  persons  so  playing  or  betting, 
"  in  the  whole  the  sum  or  value  of  ten  pounds,  and  shall  pay  or 
"  deliver  the  same,  or  any  part  thereof,  the  person  or  persons 
"  so  losing  and  paying,  or  delivering  the  same,  shall  be  at  li- 
"  berty,  within  three  months  (b)  then  next,  to  sue  for  and  re- 
*'  cover  the  money  or  goods  so  lost,  and  paid  or  delivered,  or 
"  any  part  thereof,  from  the  respective  winner  and  winners 
"  thereof,  with  costs  of  suits,  by  action  of  debt  founded  on  this 

"  act, 
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**  act,  to  be  prosecuted  in  any  of  her  majesty's  courts  of  record,  per  Black- 
"  in  which  actions  or  suits,  no  essoin,  protection,  wager  of  law,  stone  J. 
"  privilege  of  parliament,  or  more  than  one  imparlance  shall  be  2       !pP- 
"  allowed;  in  which  action  it  shall  be  sufficient  for  the  plaintiff  (")pn  trover 
"  to  allege,  that  the  defendant  or  defendants  are  indebted  to  the  for  a  mare 
"  plaintiff,  or  received  to  the  plaintiff's  use,  the  monies  so  lost  lost  on  a  gam- 

"  or  paid,  or  converted  the  (roods  won  of  the  plaintiffs  to  the  J°S  contract, 

T   rT    ,       ,  i        ,  i   •     -m          •  11-        (the  action 

"  defendant  s  use,  whereby  the  plaintiff  s  action  accrued  to  him,  \je-ma  com. 

"  according  to  the  form  of  this  statute,  without  setting  forth  the  menced  after 
"  special  matter;   and  in  case  the  person  or   persons,  who  shall  three  months) 
"  use  such  money  or  other  thing  as  aforesaid,  shall  not  within  ll, was  ra!ed» 
"  the  time  aforesaid,  really  and  bonajide^  and  without  covin  or  tiff  was  not 
"  collusion,  sue,  and   with  effect  prosecute  for  the  money  or  entitled  to  re- 
**  other  thing,  so  by  him  or  them  lost  and  paid  or  delivered,  as  cover  on  ac- 

"  aforesaid,  it  shall  and  mav  be  lawful  to  and  for  any  person  or  count  °f  the 

J  "   „  ,  general  mva- 

'<  persons,  by  any  such  action  or  suit,  as  aforesaid,  to  sue  for  and  1^^,  Oftne 

"  recover  the  same,  and  treble  the  value  thereof,  with  costs  of  contract.  And 
"  suit,  against  such   winner  or  winners  as   aforesaid ;  the  one  by  Heath  J. 
"  moiety  thereof  to  the  use  of  the  person  or  persons  that  will    uu^e  "• "° 
"  sue  for  the  same,  and  the  other  moiety  to  the  use  of  the  pom-  ciause  in  the 
"  of  the  parish  where  the  offence  shall  be  committed.  act,  which 

avoids  the 

contract;  it  only  renders  it  liable  to  be  defeated  sub  modo,  for  which  purpose  the  plaintiff 
must  bring  his  action  in  a  limited  time.  Vaughan  v.  Whitcomb,  z  X.  R.,  413.  Ev.  St. 
pt.  iii.  ch.  vii.  note  n.  And  money  fairly  lost  at  play  cannot  be  recovered  back  as  paid 
without  consideration,  in  an  action  for  money  had  and  received,  the  declaration  not  con- 
cluding contra  formani  statuti.  Thistlewood  v.  Cracroft,  i  M.  &  S.  500.  If  a  conviction  be 
made  after  the  expiration  of  the  three  months,  it  will  be  bad,  though  the  magistrate  adjourn, 
over  that  time  at  the  defendant's  request.  R.  v.  Tolley,  3  East,  467. Q 

§  3.  "  And  for  the  better  discovery  of  the  monies,  or  other 
"  thing  so  won  and  to  be  sued  for  and  recovered  as  aforesaid, 
"  it  is  further  enacted,  That  all  and  every  the  person  or  persons 
"  who,  by  virtue  of  this  present  act,  shall  or  may  be  liable  to  be 
"  sued  for  the  same,  shall  be  obliged  and  compellable  to  answer 
"  upon  oath  such  bill  or  bills  as  shall  be  preferred  against  him 
"  or  them,  for  discovering  the  sum  and  sums  of  money,  or  other 
"  thing  so  won  at  play,  as  aforesaid. 

§  4.  "  Provided,  That  upon  the  discovery  and  repayment  of 
"  the  money,  or  other  thing  so  to  be  discovered  and  repaid  as 
"  aforesaid,  the  person  or  persons,  who  shall  so  discover  and 
"  repay  the  same  as  aforesaid,  shall  be  acquitted,  indemnified, 
"  and  discharged  from  any  further  or  other  punishment,  for- 
"  feiture,  or  penalt}-,  which  he  or  they  may  have  incurred  by 
"  the  playing  for,  or  winning  such  money  or  other  thing  so 
"  discovered  and  repaid  as  aforesaid. 

§  5.  "  And  it  is  further  enacted,  That  if  any  person  do  or 
"  shall,  by  any  fraud  or  shift,  cosenage,  circumvention,  deceit, 
"  or  unlawful  device  or  ill  practice  whatsoever,  in  playing  at  or 
"  with  cards,  dice,  or  any  the  games  aforesaid,  or  in  or  by 
(l  bearing  a  share  or  part  in  the  stakes,  wagers,  or  adventures,  or 
;c  ill  or  by  betting  on  the  sides  or  hands  of  suchas  do  or  shall  play 
tc  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  themselves,  or 

€4  "to 
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M  to  any  other  or  others,  any  sum  or  sums  of  money,  or  other 
"  valuable  thing  or  things  whatsoever,  or  shall  at  any  one  time 
"  or  sitting  win  of  any  one  or  more  person  or  persons  whatso- 
**  ever,  above  the  sum  or  value  of  ten  pounds  ;  that  then  every 
"  person  or  persons  so  winning  by  such  ill  practice  as  aforesaid, 
*'  or  winning  at  any  one  time  or  sitting  above  the  said  sum  or 
"  value  of  ten  pounds,  and  being  convicted  of  any  of  the  said 
"  offences,  upon  an  indictment  or  information  to  be  exhibited 
*'  against  him  or  them  for  that  purpose,  shall  forfeit  five  times 
"  the  value  of  the  sum  or  sums  of  money,  or  other  thing  so  won 
'*  as  aforesaid  ;  and  in  case  of  such  ill  practice  as  aforesaid,  shall 
*'  be  deemed  infamous,  and  suffer  such  corporal  punishment  as 
"  in  cases  of  wilful  perjury  ;  such  penalty  to  be  recovered  by 
"  such  person  or  persons  as  shall  sue  for  the  same  by  such  action 
"  as  aforesaid. 

§  6.  "  And  whereas  divers  lewd  and  dissolute  persons  live  at 
"  great  expences,  having  no  visible  estate,  profession,  or  calling 
"  to  maintain  themselves,  but  support  those  expences  by  gaming 
"  only  ;  it  is  further  enacted,  That  it  shall  and  may  be  lawful 
"  for  any  two  of  her  majesty's  justices  of  the  peace  in  any 
"  county,  city,  or  liberty  whatsoever,  to  cause  to  come,  or  to 
"  be  brought  before  them,  every  such  person  or  persons  within 
"  their  respective  limits,  whom  they  shall  have  just  cause  to 
"  suspect  to  have  no  visible  estate,  profession,  or  calling  to 
"  maintain  themselves  by,  but  do  for  the  most  part  support 
"  themselves  by  gaming;  and  if  such  person  or  persons  shall  not 
"  make  it  appear  to  such  justices,  that  the  principal  part  of  his 
"  or  their  expences  is  not  maintained  by  gaming,  that  then  such 
'*  justices  shall  require  of  him  or  them  sufficient  sureties  for  his 
."  or  their  good  behaviour  for  the  space  of  twelve  months,  and 
"  in  default  of  his  or  their  finding  such  securities,  to  commit 
"  him  or  them  to  the  common  gaol,  there  to  remain  until  he  or 
"  they  shall  find  such  sureties  as  aforesaid. 

§  7.  "  And  it  is  further  enacted,  That  if  such  person  or  per- 
"  sons  so  finding  sureties  shall,  during  the  time  for  which  he  or 
"  they  shall  be  so  bound  to  the  good  behaviour,  at  any  one  time 
"  or  sitting,  play  or  bet  for  any  sum  or  sums  of  money,  or  other 
"  thing  exceeding  in  the  whole  the  sum  or  value  of  twenty 
"  shillings,  that  then  such  playing  shall  be  deemed  or  taken  to 
"  be  a  breach  of  his  or  their  behaviour,  and  a  forfeiture  of  the 
"  recognizance  given  for  the  same. 

§  8.  "  And  for  the  preventing  of  such  quarrels  as  shall  or 
'*  may  happen  on  the  account  of  gaming,  it  is  further  enacted, 
"  That  in  case  any  person  or  persons  whatsoever  shall  assault 
"  and  beat,  or  hhall  challenge  or  provoke  to  fight  any  other 
"  person  or  persons  whatsoever  (a),  upon  account  of  any  money 
'  won  ty  8amwgi  playingj  or  betting  at  any  of  the  games 
"  aforesaid,  such  person  or  persons  assaulting  and  beating,  or 
"  challenging  or  provoking  to  fight,  such  other  person  or  per- 
"  sons>  U*)OU  l''e  account  aforesaid,  shall,  being  thereof  con- 
"  v*cted  UP011  an  indictment  or  information  to  be  exhibited 

"  against 
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"  against  him  or  them  for  that  purpose,  forfeit  to  her  majesty,  her  given  on  thi» 
«  heirs  and   successors,  all   his  goods,  chattels,  and   personal  c 
«  estate  whatsoever,  and  shall  also  suffer  imprisonment  without  ^^Jmit- 
"  bail  or  mainprize,  in  the  common  gaol  of  the  county  where  tea  at  the 

"  such  conviction  shall  be  had,  during  the  term  of  two  years.       time  of  play. 

But  in  R.  v. 

Darley,  4  East,  174.,  it  was  holden,  that  if  the  jury  find  that  the  assault  was  on  account  of 
money  won  at  play,  the  case  is  within  the  statute,  although  the  assault  was  committed  at  a 
subsequent  time,  "and  at  a  different  place,  and  after  abusive  language  between  the  parties  in 
respect  of  the  money  won ;  and  judgment  was  given  accordingly.  || 

§9.  "  Provided,  That  nothing  in  this  act  shall  extend  to 
"  prevent  or  hinder  any  person  or  persons  from  gaming  or  play- 
"  ing  at  any  of  the  games  aforesaid,  within  any  of  her  majesty's 
"  palaces  of  St.  James  or  Whitehall,  during  such  tune  as  her 
"  majesty,  her  heirs  or  successors,  shall  be  actually  resident  al 
"  eithei\of  the  said  two  palaces,  or  in  any  other  royal  palaces 
"  where  her  majesty,  her  heirs  or  successors,  shall  be  actually 
"  resident,  during  the  time  of  such  actual  residence,  so  as  such 
"  playing  be  not  in  any  house,  lodging,  or  other  part  of  any  of 
"  the  said  palaces,  the  freehold  or  inheritance  whereof  is  or 
"  shall  be  out  of  the  crown,  or  is  or  shall  be  in  lease  to  any 
"  person  or  persons,  during  such  time  as  such  freehold  and  in- 
"  heritance  shall  be  out  of  the  crown,  or  such  lease  shall  con- 
"  tinue,  and  so  as  such  playing  be  for  ready  money  only." 

[Upon  this  act  it  hath  been  determined,  that  although  both  Barjeau  v. 
the  security  and  the  contract  are  void  as  to  money  won  at  play,  Wairasley, 
only  the  security  is  void  as  to  money  lent  at  play;  and  that  the  ^,  ^vi*4!' 
contract  as  to  that  remains,  and  the  lender  may  maintain  an  v.  Hall, 
action  for  it.  *  Wil*.  309. 

Robinson  v. 
Bland,  z  Burr.  1077.    Phillips  v.  Cockayne,  3  Campb.  130. 

I!  But,  where  the  plaintiff  had  by  the  defendant's  authority  laid  Clayton  v. 
illegal  bets  in  the  defendant's  name,  and. losing,  had  paid  them  Dilly, 
without  a  subsequent  express  direction  so  to  do,  he  was  not  4Taunt-i6j. 
allowed  to  recover  from  the  defendant  the  amount  of  the  money 
so  paid.H 

A  bill  of  exchange  given  for  money  won  at  play,  cannot  be  Bowyer  v. 
recovered  upon  by  an  indorsee  for  valuable  consideration,  and  Bampton, 
without  notice,  the  original  vice  of  the  consideration  affecting  *Str-«55- 
the  security  even  in  the  hands  of  an  innocent  and  bond  Jtde  Rhodes  & 
holder.  Dougl.6i4. 

Lowe  v.  Waller,  id.  716. 

||  Where  a  young  man  had  given  bills  for  the  amount  of  a  George  v. 
gaming  debt,  and  when  they  were  due,  had  renewed  them  with  Stanley, 
the  then  holder,  and  for  the  last  bills  had  confessed  a  judgment;  4  Taunt.  683. 
the  court  of  C.  B.  refused  to  set  aside  the  judgment,  unless  he 
could  affect  the  holder  of  the  bills  with  notice,  but  permitted  him 
to  try  that  fact  in  an  issue. 

Where  an  action  by  the  defendants  on  a  bill  of  exchange  Graves  v. 

against  the  plaintiff  as  indorsor,  had  failed,  on  the  defence  that  Houlditdi, 

jt  aPr.i47. 
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it  had  been  accepted  for  a  gambling  debt;  and  the  plaintifT 
afterwards,  in  consideration  of  their  giving  up  that  bill,  gave 
them  a  new  bill  for  the  same  sum  and  interest,  which  they  put 
in  suit,  and  had  judgment  by  default;  the  court  of  Exchequer 
would  not  grant  an  injunction  to  restrain  them  from  taking  out 
execution,  because  the  plaintiff,  if  this  judgment  had  not  been 
suffered,  would  have  had  the  same  defence  at  law  on  this  as  on 
the  other  bill,  and  therefore  he  had  no  equity.  || 

If  money  be  paid  on  a  security  made  void  by  the  statute,  it 
may  be  recovered  back ;  and  the  action  may  be  brought  after  the 
expiration  of  three  months,  the  time  within  which  the  loser  of 
money  actually  paid  at  the  time  it  is  lost  must  bring  his  action  to 
recover  it  back ;  for  that  limitation  doth  not  extend  to  payments 
made  on  account  of  such  void  securities. 

As  the  second  section  of  this  statute  impowers  any  person  to 
sue  for  and  recover  the  money;  and  then  directs  thatja  moiety 
of  it  shall  be  to  the  use  of  the  poor  of  the  parish  where  the  of- 
fence shall  be  committed;  therefore,  the  declaration  may  be  laid 
either  "  to  render  to  the  informer  only,"  or,  "  to  render  to  the 
"  informer  and  the  poor;"  and  consequently,  so  may  the  judg- 
ment be  likewise. 

If  a  defendant  be  convicted  in  an  information  upon  that  clause 
of  the  statute,  which  says  that  he  shall  forfeit  five  times  the  value, 
the  court  cannot  impose  a  fine  upon  him;  but  the  only  judgment 
they  can  give,  is,  quod  convictus  est ;  a  new  action  must  be  brought 
upon  that  judgment  for  the  forfeiture. 

In  an  action  to  recover  back  money  lost  at  any  game  within 
this  statute,  it  must  be  stated  that  some  one  was  actually  playing 
at  such  game,  else  a  wager  of  above  i  o/.  laid  upon  his  side  is  not 
a  betting  within  the  act. 


Rawden  v. 
Shadwell, 
Ambl.  469. 

Turner  v. 
Warren, 
a  Str.  1079. 
Frederick  v. 
Lookup, 
4  Burr.  aoai. 


Rex  v. 

Lockup, 
2  Str.  1048. 


Lynall  v. 
Longbotham, 
a  Wils.  36. 
It  was  said  in 
this  case,  that 
this  statute  is 

penal,  and  not  remedial :  but,  where  the  action  is,  as  here,  by  the  party  who  has  lost  the 
money,  the  statute  is  remedial,  and  not  penal;  ||the  action  is  given  on  the  ground  of  a  con- 
tract, not  by  way  of  penalty  ;[|  and  therefore  a  new  trial  may  be  had  after  verdict  for  the  de- 
fendant. Bones  v.  Booth,  a  Bl.  Rep.  1226.  ||He  may  be  holden  to  bail,  Turner  v.  Warren, 
a  Str.  1149.  and  may  plead  in  abatement  that  the  money  is  claimable  from  others  not  named, 
as  well  as  from  himself.  Bristow  v.  James,  7  T.  R.  357.  The  right  to  sue  is  also  transmissible 
to  the  assignees  of  a  bankrupt.  Brandon  v.  Pate,  a  H.  Bl.  308.  Brandon  v.  Sands,  a  Ves.  jun. 

Lynall  v.  A  foot-race,  and  a  horse-race,  are  games  within  the  statute : 

Longbotham,     so  ft  seems  is  cricket.     Indeed,  it  seems  immaterial  to  consider 

Brown  v6         whether  the  game  itself  be  lawful  or  not ;  if  a  man  loses  above 

Berkeley,  l  °^  ty  playing  or  betting  at  it,  it  is  within  the  statute. 

Cowp.  281. 

Blaxton  v.Pye,  2Wils.  309.    Goodburn  v.  Marley,  a  Str.  1159.    Jeffreys  v.  Walter,  i  Wils. 

aao.  Clayton  v.  Jennings,  a  Bl.  Rep.  706. 

Myndv.  !|To  entitle  a  party  to  maintain  a  bill  for  a  discovery  upon  this 

Francis,  act,  it  must  appear  upon  the  face  of  the  bill,  either  that  he  is 

VA!^\          himself  the  loser  of  the  money,  or,  if  the  three  months  have 

Hudson  v.  -,        .      ,         .  i/.         ir»      •  11 

Davis,  id.  504.  elapsed,  that  he  has  invested  himself  with  the  character  of  in- 

Cowan  v.  former  by  having  commenced  a  suit  at  law.  He  need  not  state 
PhilHps,  in  jn  terms  that  the  action  he  has  commenced  is  a  qui  tarn  action  ; 

if 
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if  the  right  appears  upon  the  bill,  the  action  will  be  presumed  to  Scac.  H.j;. 
have  been  regularly  instituted.  G.  3. 

The  party  is  entitled  to  a  discovery  against  securities  given  for  Newman  v. 
the  money  lost,  as  well  as  for  the  money  only.|j  Franco, 

Anstr.  519. 
Andrews  v.  Berry,  id.  634. 

The  statute  of  27  Geo.  3.  c.  i.  which  takes  away  the  summary  Rex  v.  Listen, 
jurisdiction  of  magistrates  over  the  lotteries,  extends  only  to  state-  j  T.  R.  338. 
lotteries;  and  does  not  repeal  their  power  over  the  games  of 
chance  or  lotteries  prohibited  by  stat.  12  Geo.  2.  c.  28. 

The  13  Geo.  2.  c.  19.  enacts  that  no  plate  under  the  value  of 
50^.  shall  be  run  for,  or  be  advertised  or  proclaimed  to  be  run 
for,  by  any  horse,  $c.  under  a  penalty  of  2oo/.,  and  that  no  per- 
son shall  run  any  match  between  any  horse,  $c.  for  any  sum  of 
money,  plate,  prize,  or  other  thing  whatsoever,  unless  such  match 
shall  be  started  or  run  at  NnUidnut  or  Black  Hambleton,  or  such 
sum  of  money,  <%c.  be  of  the  real  and  intrinsick  value  of  50^.  or 
upwards. 

Upon  this  act  it  hath  been  determined,  that  a  match  for  25/.  Bidmead  v. 
each  side,  play  or  pay,  the  plaintiff  to  pay  the  defendant  5/.  be-  Gale, 
fore-hand,  is  a  match  for  co/.  4  Burr.  243  a. 

i  Bl.  Rep.  671. 
S  C 

The  statute  having  prohibited  any  horse-race  for  a  smaller  Johnson  v. 

stake  than  jo/.,  of  course,  no  action  can  be  maintained  to  recover  Bann, 
a  wager  on  such  a  race.]  4!'. R.I. 

j|  And  even  where  the  sum  run  for  is  above  5o/.  a  wager  on  the  Ximenes  v. 
race  is  illegal,  unless  it  be  a  bond  Jidc  contest  between  two  or  Jaques, 
more  horses  running  on  the  turf.  6  T.  R.  499. 

Whaley  v. 
Pajot,  a  Bos.  &  Pull.  5 1. 

But,  where  the  sum  run  for  is  5O/.,  or  upwards,  and  the  sum  M'Allester  r. 
staked  by  each  of  the  parties  is  under  io/.  an  action  may  be  Haden, 
maintained  on  the  wager.  aCampb.438. 

See  the  ju- 
dicious observ- 
ations of  Mr.  Evans  upon  these  decisions,  in  the  notes  to  his  edition  of  the  statutes,  pt.  iii. 
ch.  vii. 

An  action  has  been  maintained  for  the  sum  of  3/.  105.  lost  by  Bulling  v. 
the  defendant  to  the  plaintiff  at  the  game  of  all-fours.^  Frost,  i  Esp. 

Cas.  236. 
t'oram  Kenyan  C.  J. 
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(A)  Gaols,  by  what  Authority  erected,  and  to  whom 

they  belong. 

(B)  Who  are  to  be  at  the  Charge  of  repairing  them. 

(C)  To  what  Place  Offenders  are  to  be  committed : 

And  herein  what  shall  be  said  a  Gaol,  and  where 
to  be  kept. 

(D)  Of  the  Duty  and  Power  of  Gaolers  and  Keepers 

of  Prisons:  And  herein, 

1.  What  Acts  they  may  lawfully  dot  and  for  what  Abuses 

they  are  punishable. 

2.  For  what  Offences  they  shall  forfeit  their  Offices. 

(E)  At  whose  Charge  Prisoners  are  to  be  carried  to 

Gaol. 

(F)  How  maintained  there. 

(G)  Of  the  Offence  of  breaking  Gaol. 


(A)  Gaols,  by  what  Authority  erected,  and  to  whom 
they  belong. 

a  Inst.  705.        (^  AOLS  are  of  such  universal  concern  to  the  (a)  publick,  that 
(a)  Hence  the   ^^  none  can  be  erected  by  any  less  authority  than  by  act  of 
coroner i» to     parliament. 
inquire  oi  the    r 

death  of  all  persons  whatsoever  who  die  in  prison,  to  the  end  that  the  publick  may  be  satis- 
fied whether  s^h  persons  came  to  their  end  by  the  common  course  of  nature,  or  by  some 
unlawful  violence,  or  unreasonable  hardships  put  on  them  by  those  under  whose  power  they 
were  confined.  3  Inst.  51.  91. 

*  Inst.  100.  Also,  all  prisons  or  gaols  belong  to  the  king,  although  a  sub- 

(*)  where  a     ject  may  have  the  (b)  custody  or  keeping  of  them. 

judge  and 

gaoler,  as  the  sheriff  of  London  is  of  the  Compter,  both  judge  and  keeper.     Roll.  Abr.  806. 

Show.  Rep.  162.  cited. 

And 
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And  to  this  purpose  by  the  5  H.  4.  c.  10.  reciting,  "  That 
""  divers  constables  of  castles  within  the  realm,  being  assigned 
"  justices  of  peace  by  the  king's  commission,  had  by  colour  of 
"  such  commission  taken  people  to  whom  they  bore  evil  will, 
"  and  imprisoned  them  within  the  said  castles  till  they  had 
"  made  fine  and  ransom  with  the  said  constables  for  their  deli- 
•"  verance;  it  is  ordained,  that  none  be  imprisoned  by  any 
"  justice  of  the  peace,  but  only  in  the  common  gaol;  saving 
"  to  lords  and  others,  which  have  gaols,  their  franchise  in  this 
««  case." 

And  it  hath  been  holden,  that  the  king's  grant,  since  this  sta-  And  345. 
tute,  to  private  persons  to  have  the  custody  of  prisoners  commit-  4  £°-34-  a. 
ted  by  justices  of  peace,  is  void ;  and  that  the  sheriff  shall  have  Cro?Eliz  8*g 
the  custody  of  all  persons  taken  by  virtue  of  any  precept  or  autho- 
rity to  him  directed,  notwithstanding  any  grant  by  the  king  of 
the  custody  of  prisoners  to  another  person. 

Also  it  is  said,  that  none  can  claim  a  prison  as  a  franchise,  un-  Salk.  343. 
less  they  have  also  a  gaol-delivery;  and  that  therefore  the  dean  Fare^3I'r. 
and  chapter  of  Westminster,  though  they  have  the  custody  of  the  ^        '    ' 
Gate-house  prison;  yet,  as  they  have  no  gaol-delivery,  they  must 
send  a  kalendar  of  the  prisoners  to  Newgate. 

By  the  14  E.  3.  st.  I.  c.  10.  "  In  the  right  of  the  gaols,  which  This  statute 
"  were  wont  to  be  in  ward  of  the  sheriffs,  and  annexed  to  their  con&raed  by 
"  bailiwicks,  it  is  assented  and  accorded,  that  they  shall  be  re-    A  Ann^o 
"  joined  to  the  sheriffs ;  and  the  sheriffs  shall  have  the  custody  » And  by 
44  of  the  same  gaols  as  before  this  time  they  were  wont  to  n&iaW.  3. 

"  have,  and  they  shall  put  in  such  keepers  for  whom  they  will  C:I9.-J3'  The 

„ »        J  J  sheriffs  shall 

"  answer.'"  have  the 

custody  of  gaols. As  to  the  King's  Bench  prison  and  the  Fleet,  see  infra. 

By  the  3  Geo.  i.  c,  15*  "  None  shall  purchase  the  office  of 
"  gaoler,  or  any  other  office  pertaining  to  the  high  sheriff,  under 
*'  pain 


(B)  Who  are  to  be  at  the  Charge  of  repairing  them. 

ALTHOUGH  divers  lords  of  liberties  have  the  custody  of  2^51.589. 
prisons,  and  some  in  fee.  yet  the  prison  itself  is  the  king's  (a)  [In  a  report 

pro  bono  publico*  and  therefore  it  is  to  be  repaired  at  the  common  wmcn  wa* 

,   \  made  bv  the 

charge,  (a)  Attorney  and 

Solicitor  General,  De  Grey  and  Willes,  and  submitted  to  the  king,  21  Jan.  1767,  upon  a  ques- 
tion which  was  at  that  time  agitated  between  the  Bishop  of  Ely,  as  lord  of  the  franchise  of  Ely, 
on  the  one  part,  and  the  inhabitants  of  the  franchise  on  the  other,  touching  the  repairs  of  the 
gaol,  the  editor  meets  with  the  following  passage:  "  Although  all  gaols,  whether  in  counties 
"  at  large,  or  in  particular  franchises,  are  deemed  to  belong  to  the  crown,  as  far  as  the  publick 
"  administration  of  justice  is  concerned,  and  it  is  but  the  custody  of  them  that  is  placed  in  the 
"  hands  of  sheriffs  or  the  lords  of  franchises,  yet  we  are  not  able,  in  a  matter  which  lies  buried 
"  in  much  obscurity,  and  has  scarcely  ever  been  called  into  publick  discussion  in  modern 
"  times,  to  find  upon  what  authority  a  great  writer  in  our  law,  has  inferred  from  the  position 
1 '  that  all  prisons  belong  to  the  crown,'  '  they  are  therefore  to  be  repaired  at  the  common 
u  charge.'  Nor  does  it  appear  by  whom,  and  from  what  persons,  and  in  what  manner  th« 

«  charge 
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charge  could  have  been  raised.  It  seems  to  us  more  probable,  that  from  the  time  that  the 
publick  gaols  were  rejoined  to  the  counties,  and  committed  to  the  sole  custody  of  the  she- 
riffs, the  charge  of  keeping  and  preserving  them  in  a  proper  condition  lay  in  the  first  instance 
on  the  sheriffs,  and  it  is  probable  that  the  sheriffs  might  have  an  allowance  for  extraordinary 
expences  of  that  sort  in  their  accounts  in  the  Exchequer:  and  we  observe,  that  in  the  statute 
of  23  H.  8.  for  building  new  gaols  in  several  counties  particularly  mentioned,  at  the  charge 
of  the  respective  counties,  provision  is  made  that  sheriffs  shall  be  allowed  what  they  shall 
expend  in  the  future  necessary  reparations  of  such  new-built  gaols  in  their  accounts  in  the 
Exchequer.  In  the  same  manner,  it  should  seem,  that  lords  of  franchises  who  have  the  cus- 
tody or  public  gaols  in  their  respective  jurisdictions  committed  to  them,  and  are  thereby 
responsible  to  the  publick  for  their  prisoners,  should  be  bound  to  provide  secure  and  sufficient 
'  gaols  as  incidental  to  their  publick  trust;  and  they  having  no  accounts  with  the  Exchequer, 
1  can  have  no  such  allowance  made  to  them,  but  may  well  be  supposed  to  submit  to  such  charge 

'  in  consideration  of  the  honourable  exemption  of  their  franchise." In  this  case  it  was  the 

opinion  of  the  above  great  law  officers,  that  the  onus  of  repairing  the  gaol  at  Ely  lay  upon  the 
see  of  Ely,  and  not  upon  the  inhabitants;  an  opinion  which  they  grounded,  not  upon  the 
general  law  of  the  question,  but  upon  evidence  laid -before  them  of  such  a  charge  upon  the 
lords  of  the  franchise  being  coeval  with  the  franchise.  In  consequence  of  this  opinion  orders 
were  given  by  the  Lords  of  the  Treasury  to  the  Attorney  General  to  proceed  at  the  expence 
of  the  crown  against  the  Bishop  of  Ely,  in  order  to  have  the  point  solemnly  settled ;  but 
Dr.  Mawson,  who  then  filled  that  see,  was  so  well  satisfied  with  the  report,  that  he  readily 
submitted  without  any  farther  litigation,  and  gave  immediate  orders  for  the  repair  of  the  gaol, 
which  was  accordingly  done  at  his  expence.  So,  R.  v.  Earl  of  Exeter,  6  T.  R.  373.] 


(a)  Revived 
and  continued 
for  seven  years 
by  10  Ann. 
c.  14.,  and 
made  perpe- 
tual by 
6  Geo.  c.i9. 
[Explained 
and  amended 
by '246. 3. 
aess.  a.  c.  54.] 


But  this  matter  is  now  regulated  by  the  (a)  n  &  12  W.  3. 
19.  by  which  it  is  enacted,  "  That  it  shall  and  may  be  lawful 
for  the  justices  of  the  peace,  or  the  greater  number  of  them, 
within  the  limits  of  their  commissions,  upon  presentment  of 
the.  grand  jury  or  grand  juries,  at  the  assise,  great  sessions, 
and  general  gaol-delivery  held  for  the  said  county,  of  the  in- 
sufficiency  or  inconveniency  of  their  gaol  or  prison,  to  conclude 
and  agree  upon  such  sum  or  sums  of  money,  as  upon  examin- 
ation  of  able  and  sufficient  workmen  shall  be  thought  neces- 
sary  for  the  building,  finishing  or  repairing  a  public  gaol  or 
gaols  belonging  to  the  shire  or  county  whereof  they  are  justices 
of  the  peace ;  and  by  warrant  under  their  hands  and  seals,  or 
under  the  hands  and  seals  of  the  greater  number  of  them,  by 
equal  proportion,  to  distribute  and  charge  the  sum  or  sums  of 
money,  to  be  levied  for  the  uses  as  aforesaid,  upon  the  several 
hundreds,  lathes,  wapentakes,  rape,  ward,  or  other  divisions  of 
the  said  county ;  and  the  justices  of  the  peace  are  hereby  au- 
thorised  and  impowered  at  the  general  quarter-sessions  held 
for  the  respective  division  of  the  said  county,  to  direct  their 
warrants  or  precepts  to  high  constables,  petty  constables, 
bailiffs,  or  other  officer  or  officers,  as  they  in  their  discretion 
shall  think  most  convenient  for  levying  and  collecting  the 
same." 

And  it  is  further  enacted  by  the  said  statute,  "  That  if  any 
person  shall  refuse  or  neglect  to  pay  his  or  their  assessment, 
by  the  space  of  four  days  after  demand  thereof  by  the  proper 
officer  appointed  to  collect  the  same,  or  shall  convey  away  his 
or  their  goods  or  estate,  whereby  the  sum  or  sums  of  money 
so  assessed  cannot  be  levied,  then  it  shall  and  may  be  lawful 
to  and  for  the  said  collectors,  by  warrants  from  any  one  of 
the  justices  of  the  peace  present  at  the  said  general  quarter- 

"  sessions 
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«<  sessions  as  aforesaid,   to  levy  the  sura  so  assessed  by  distress 
"  and  sale  of  the  goods  and  chattels  of  such  persons  so  refusing 
"  or  neglecting  to  pay ;  and  the  goods  and  chattels  then  and 
"  there  found,  and  the  distress  so  taken,  to  keep  by  the  space 
"  of  four  days  at  the  costs  and  charges  of  the  owner  thereof; 
"  and  if  the  said  owner  do  not  pay  the  sum  or  sums  of  money  so 
"  rated  or  assessed  within  the  space  of  the  said  four  days,  then 
"  the  said  distress  to  be  appraised  by  two  or  more  of  the  inha- 
"  bitants  where  the  same  shall  be  taken,  or  other  sufficient  per- 
«4  sons,  and  to  be  sold  by  the  collector  for  payment  of  the  said 
"  money,  and  the  overplus  of  such  sale,  (if  any  be,)  over  and 
"  above  the  sum  so  assessed,  and  charges  of  taking  and  keeping 
«  of  the  distress,  to  be   immediately  returned  to    the   owner 
"  thereof;    and    the    said  justices   of  the   peace    are   hereby 
"  authorised  and  impowered,  under  their  hands  and  seals,  or 
"  under  the  hands  and  seals  of  the  greater  number  of  them,  to 
«'  constitute  and  appoint  one  or  more  sufficient  person  or  persons 
"  to  be  receiver  of  the  money  so  assessed  ;  the  said  receiver  first 
"  giving  security  to  be  accountable,  when  thereunto  required, 
"  for  all  sums  of  money  received  or  disbursed  by  him,  in  pur- 
«'  suance  of  such  order  as  he  shall  have  received  under  the  hands 
"  and  seals  of  the  justices  of  the  peace,  or  the  greater  number 
"  of  them;  and  if  the  said  receiver  or  receivers,  liigh  constable, 
"  petty  constable,  or  other  officers,  shall  by  the  space  of  four 
"  days  after  demand   refuse  to  account  for  all  sums  of  money 
"  received  by  them  in  pursuance  of  this  act ;  then  it  shah1  and 
"  may  be  lawful  for  the  justices  of  the  peace,   or  the  greater 
"  number  of  them,  to  commit  him  or  them  to  prison,  there  to 
"  remain  without  bail  or  mainprise,  until  he  or  they  shall  have 
"  made  a  true  account,  and  satisfied  or  paid  such  sum  or  sums 
"  of  money  as  shall  appear  to  remain  in  his  or  their  hands;  and 
"  the  receipt  of  such  receiver  shall  be  a  sufficient  discharge  to 
"  all  high  constables,  petty  constables,  or  other  officer  or  officers, 
«'  paying  their  proportion  of  such  assessments ;  and  the  dis- 
fl  charge  under  the  hands  and  seals  of  the  justices  of  the  peace, 
"  or  the  greater  number  of  them,  at  the  assise,   great  sessions, 
"  and  general  gaol-delivery,  to  such   their  receivers,  shah1  be 
"  deemed  and  allowed  as  a  good  and  sufficient  release,  acquit- 
"  tance  or  discharge  in  any  court  of  law  or  equity,  to  all  intents 
"  and  purposes  whatsoever;  and  the  said  justices  of  the  peace 
"  are  hereby  authorised  and  impowered  to  covenant,  contract 
"  and  agree  with  any  person  or  persons  for  the  well  and  suffi- 
"  cient  building,  finishing,  and  repairing  of  the  said  gaol  or 
w  gaols. 

"  Provided  that  this  act  be  not  any  wise  hurtful  or  prejudicial 
"  to  any  person  or  persons  having  any  common  gaol  by  inherit- 
"  ance,  for  term  of  life  or  for  years ;  but  that  they  shall  have 
"  and  enjoy  the  said  gaols,  ami  the  profits,  fees,  and  commo- 
"  dities  of  the  same,  as  they  had,  or  might  lawfully  have  had 
"  before  the  making  this  act,  and  as  if  this  act  never  had  been 
"  made. 

"  Provided 
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"  Provided  also,  that  this  act  shall  not  extend  to  charge  any 
"  person  inhabiting  in  any  liberty,  city,  town,  or  borough  cor- 
"  porate,  which  have  common  gaols  for  felons  taken  in  the  same, 
"  and  commissions  of  assise,  or  gaol-delivery  of  such  felons,  for 
"  any  assessment,  to  the  making  the  common  gaol  or  gaols  of 
"  the  respective  shire  or  county." 

And  it  is  further  enacted  by  the  said  statute,  "  That  where 
'*  any  prisons  or  gaols  (belonging  to  any  county  of  this  realm, 
"  or  the  dominions  of  Wales]  are  situate  upon  any  lands  or  here- 
"  ditaments  of  or  belonging  to  the  king's  majesty,  in  right  of 
"  the  crown,  that  the  said  lands  and  hereditaments,  with  their 
"  and  every  of  their  appurtenances,  shall  not  at  any  time-be 
"  alienated  from  the  crown,  but  remain  and  be  for  the  publick 
"  service  and  benefit  of  the  county." 

(C)  To  what  Place  Offenders  are  to  be  committed  : 
And  herein,  what  shall  be  said  a  Gaol}  and  where 
to  be  kept. 

a  Inst.  43.  T-\Y  tne  5  ^*  4*  c*  T  °*  !t  *s  enactec^  "  That  none  shall  be  im- 
That  this  -*-*«  prisoned  by  any  justice  of  the  peace  but  only  in  the  corn- 
statute  is  only  ((  mon  gao^  saving  to  lords  and  others,  who  have  gaols,  their 
thCe  Simon  "  franchise  in  this  case." 

law.  But  the  Court  of  King's  Bench  may  commit  offenders  to  any 

Moor,  666.       prison  in  the  kingdom  which  they  shall  think  most  proper,  and 
S«d.  145.          tjje  offen(Jers   so   committed   or  condemned   to   imprisonment 
cannot  be  removed  or  bailed  by  any  other  court. 

But  by  the  3 1  Car.  2.  c.  2.  §  12.  it  is  enacted,  That  no  subject 
of  this  realm,  being  an  inhabitant  or  resiant  of  this  kingdom  of 
England,  dominion  of  Wales,  or  town  of  Berwick-upon-  Tweed, 
shall  or  may  be  sent  prisoner  into  Scotland,  Ireland,  Jersey, 
Guernsey,  Tangier,  or  into  parts,  garrisons,  islands,  or  places 
beyond  the  seas,  which  then  were,  or  at  any  time  hereafter  shall 
be  within  or  without  the  dominions  of  his  majesty,  his  heirs  or 
successors,  and  that  every  such  imprisonment  is  by  the  said 
statute  enacted  and  adjudged  to  be  illegal ;  and  that  every  sub- 
ject so  imprisoned  shall  have  an  action  of  false  imprisonment, 
fyc.,  and  recover  treble  costs,  and  no  less  damages  than  five 
hundred  pounds,  against  the  person  making  such  warrant,  who 
shall  incur  a  prcemunire. 

And  as  prisoners  ought  to  be  committed  at  first  to  the  proper 
prison,  so  ought  they  not  to  be  removed  from  thence,  except  in 
some  special  cases. 

To  which  purpose,  by  the  3 1  Car.  2.  c.  2.  §  9.  it  is  enacted, 
"  That  if  any  subject  of  this  realm  shall  be  committed  to  any 
"  prison,  or  in  custody  of  any  officer  or  officers  whatsoever,  for 
"  any  criminal  or  supposed  criminal  matter,  that  the  said  person 
"  shall  not  be  removed  from  the  said  prison  and  custody  into  the 
"  custody  of  any  other  officer  or  officers,  unless  it  be  by  habeas 
"  corpus,  or  some  other  legal  writ ;  or  where  the  prisoner  is  de- 

"  livered 
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fc  livered  to  the  constable  or  other  inferior  officer,  to  carry  such 
"  prisoner  to  some  common  gaol ;  or  where  any  person  is  sent 
"  by  order  of  any  judge  of  assise,  or  justice  of  the  peace,  to  any 
"  common  work-house,  or  house  of  correction  ;  or  where  the 
"  prisoner  is  removed  from   one  prison  or  place  to  another  (a)  Y^e  the 
*'  within  the  same  county,  in  order  to  his  or  her  trial  or  dis-  *92  ^j.2^4' 
"  charge  in  due  course  of  law ;  or  in  case  of  sudden  fire  (a)  or  po^ering 
"  infection,  or  other  necessity ;"  upon  pain  that  he,  who  makes  justices  of  the 
out,  signs,  or  countersigns,  or  obeys  or  executes  such  warrant,  peace  to  re- 
shall  forfeit  to  the   party  grieved  one  hundred  pounds  for  the  ^jn^^eof 
first  offence,  two  hundred  pounds  for  the  second,  Sfc.  infection. 

|| By  ii  &  12  W.  3.  c.  19.  $3.  "  All  murderers  and  felons 
"  shall  be  imprisoned  in  the  common  gaol,  and  not  elsewhere." 

By  6  G.  c.  19.  §  2.  "  Whereas  vagrants  and  other  criminals, 
"  offenders  and  persons  charged  with  small  offences,  are  for 
"  such  offences,  and  for  want  of  sureties,  to  be  committed  to  the 
"  county  gaol,  it  being  adjudged  that  by  law  the  justices  of  the 
"  peace  cannot  commit  them  to  any  other  prison  for  safe  custody, 
"  which  by  experience  hath  been  found  prejudicial  and  expensive: 
"  it  is  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the 
"  justices  of  the  peace  within  their  respective  jurisdictions  to 
"  commit  such  vagrants  and  other  criminals,  offenders,  person 
"  and  persons,  either  to  the  common  gaol,  or  house  of  cor- 
"  rection,  as  they  in  their  judgment  shall  think  proper." 

A  person  disobeying  an  order  of  bastardy  is  a  criminal  offender  R.  v>  Taylor, 
within  the  last  act,  and  may  be  committed  to  the  common  gaol,  3  Burr.  1679. 
or  house  of  correction,  as  the  justices  think  proper. 

By  15  G.  2.  c.  24.  "  Whereas  doubts  and  questions  have 
"  arisen  touching  the  commitment  of  offenders  by  justices  of  the 
*'  peace  of  liberties  and  corporations  to  the  houses  of  correction 
"  of  counties,  ridings,  or  divisions  in  which  such  liberties  and 
"  corporations  are  situate,  though  the  inhabitants  of  such  li- 
"  berties  and  corporations  contribute  to  the  maintenance  and 
"  support  of  such  houses  of  correction  :  it  is  declared  and  en- 
"  acted,  that  in  all  cases,  where  any  person,  liable  by  law  to  be 
"  committed  to  the  house  of  correction,  shall  be  apprehended 
"  within  any  libertv,  city,  or  town  corporate,  whose  inhabitants 
"  are  contributory  to  the  support  and  maintenance  of  the  house 
*'  or  houses  of  correction  of  the  county,  riding,  or  division  in 
"  which  such  liberty,  city,  or  town  corporate  is  situate;  it  shall 
"  and  may  be  lawful  lor  the  justices  of  the  peace  of  such  liberty, 
"  city,  or  town  corporate,  to  commit  such  person  to  the  house 
"  of  correction  of  the  county,  riding,  or  division  in  which  such 
"  liberty,  city,  or  town  corporate  is  situate ;  which  person  so 
"  committed  shall  and  may  be  received,  detained,  dealt  with, 
"  and  ordered,  and  be  set  and  kept  to  hard  labour,  or  conveyed 
"  and  sent  away,  or  discharged,  and  be  subject  and  liable  to  the 
"  same  correction  and  punishment,  to  all  intents  and  purposes, 
"  as  if  committed  by  any  justice  or  justices  of  the  peace  of  the 
6t  same  county,  riding,  or  division."  |i 

VOL.  IV.    '  D  (D)  Of 
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(D)  Of  the  Duty  and  Power  of  Gaolers  and  Keepers 
of  Prisons  :  And  herein/ 

z.  Hhai  Acts  they  may  lawfully  do,  and  for  what  Abuses 
punishable. 

2  Roll.  Ahr.  A  GAOLER  is  considered  as  an  officer  relating  to  the  ad- 
"^  ministration  of  justice,  and  is  £0  far  under  the  protection  of 
i he  law,  that  if  a  person  threatens  him  for  keeping  a  prisoner 
in  safe  custody,  he  may  be  indicted  and  fined  and  imprisoned 
for  it. 

If  a  criminal  endeavouring  to  break  the  gaol  assault  his  gaoler, 
he  may  be  lawfully  killed  by  him  in  the  affray. 


Jenk. 23. 
Hawk.  P.  C. 

c.  28.  f  13. 

Fitz.  Coron. 

328.  346.  of  him  kills  him,  he  is  guilty  of  an  escape,  though  he  never  lost 
?aU"dHawk  sight  °^  nim'  and  could  not  otherwise  take  him ;  not  only  be- 
P.C.  c.i9. 

$6, 


But,  if  a  prisoner  gets  out  of  gaol,  and  the  gaoler  in  pursuit 


9  Co.  50. 
Raym.  216. 
(a)  That  a 
gaoler  de 
facto,  who 
takes  upon 
him  without 


cause  the  king  loses  the  benefit  he  might  have  had  from  the 
attainder  of  the  prisoner  by  the  forfeiture  of  his  goods,  fyc.  but 
also  because  the  publick  justice  is  not  so  well  satisfied  by  killing 
him  in  such  an  extrajudicial  manner. 

Besides  the  duties  enjoined  (a)  gaolers  by  acts  of  parliament, 
and  the  abuses  for  which  by  statute  they  are  punishable,  the 
common  law  subjects  them  to  fine  and  imprisonment,  as  also  to 
-tne  forfeiture  of  their  offices,  for  gross  and  palpable  abuses  in 
.the  execution  of  their  offices,  such  as  suffering  prisoners   to 

escape,  barbarously  misusing  them,  &. 
any  legal 

authority  to  keep  prisoners,  as  also  feme  coverts  and  infants,  are  answerable  for  their  mis- 
carriages. *Inst.  381.    8Co.44. 

By  the  14  E.  3.  c.  IP.  "  If  it  happen  that  the  keeper  of  the 
"  prison,  or  underkeeper,  by  too  great  duress  of  imprisonment, 
"  and  by  pain,  make  any  prisoner  that  he  hath  in  his  ward  to 
"  become  an  appellor  against  his  will,  and  thereof  be  attainted, 
"  he  shall  have  judgment  of  life  and  of  member." 

In  the  construction  of  this  statute  it  is  said  to  be  no  way  ma- 
terial, whether  the  approvement  be  true  or  false,  or  whether  the 
appellee  be  acquitted  or  condemned  ;  but  at  law  this  offence  was 
esteemed  a  misprision  only,  unless  the  appellee  were  hanged  by 
reason  of  the  appeal. 

Also  gaolers  are  punishable  by  (b)  attachment,  as  all  other 
officers  are  by  the  courts  to  which  they  more  immediately  belong, 
for  any  gross  misbehaviour  in  their  offices,  or  contempts  of  the 
rules  of  such  courts ;  and  punishable  by  any  other  courts  for  dis- 
But  a  gaol-  obeying  writs  of  habeas  corpus  awarded  by  such  courts,  and  not 
er  is.  "ot     h  r   bringing  up  the  prisoner  at  the  day  prefixed  by  such  writs. 

attachment  for  the  bare  escape  of  a  person  in  his  custody  by  civil  process,  but  the  party  grieved 
by  such  escape  ought  to  take  his  remedy  by  action. 

By 


Staundf.P.C. 
36.  3  lust.  91 


a  Hawk.  P.  C. 
c.  22.  §  31. ; 
and  vide  tit. 
Habeas 
Corpus. 
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By  the  4  E.  3.  c.  10.  reciting,  that  "  whereas  in  times  past, 
"  sheriffs,  and  gaolers  of  gaols,  would  not  receive  thieves,  per- 
"  sons  appealed,  indicted  or  found  with  the  manner,  taken  and 
"  attached  by  the  constables  and  townships,  without   taking 
"  great  fines  and  ransoms  of  them  for  the  receipt,  whereby  the 
"  said  constables  and  townships  have  been  unwilling  to  take 
"  thieves  and  felons  because  of  such  extreme  charges,  and  the 
"  thieves  and  the  felons  the  more  encouraged  to  offend ;  it  is  ac- 
"  corded,  that  the  sheriffs  and  gaolers  shall  receive,  and  safely 
"  keep  in  prison  from  henceforth,  such  thieves  and  felons,  by 
"  the  delivery  of  the  constables  and  townships,  without  (a)  tak-  (a)  By  33  H.8. 
"  ing  any  thing  for  the  receipt;  and  the  justices  assigned  to  de-  J^JJJJJjJf 
"  liver  the  gaol  shall  have  power  to  hear  their  complaints,  that  mpitment  m~y 
"  will  complain  against  the  sheriffs  and  gaolers  in   such  case,  take4(/. 
"  and  moreover  to  punish  the  sheriffs  and  gaolers,  if  they  be 
"  found  guilty." 

|j  By  55"  G.  3.  c.  50.  it  is  enacted,  "  That  all  fees  and  gratuities 
"  paid  or  payable  by  any  prisoner,  on  the  entrance,  commit- 
"  ment,  or  discharge,  to  or  from  prison,  shall  absolutely  cease, 
"  and  the  same  are  hereby  abolished  and  determined. 

§  2.  "  Whereas  in  some  places  such  fees  and  gratuities  as 
"  aforesaid  are  payable  to  the  gaoler  or  his  servants,  and  are  to 
"  him  or  them  as'a  salary ;  it  is  enacted,  that  it  may  be  lawful 
"  for  the  justices  of  the  peace  for  any  county,  city,  or  tewn, 
"  assembled  in  general  or  quarter  sessions,  to  make  such  al- 
"  Jowances  to  the  aforesaid  gaoler  or  servants,  as  may  to  them 
"  seem  fit,  in  the  way  of  salary  or  compensation  for  the  fees 
"  and  gratuities  payable  by  prisoners  now  abolished  by  this  act. 

§  3.  "  The  said  justices  of  the  peace  for  any  county,  city,  or 
"  town,  may  direct  the  said  allowances  to  be  paid  out  of  any 
"  county-rate,  city-rate,  or  town-rate,  now  by  law  authorised 
"  to  be  made  and  levied. 

§  13.  "  Any  gaoler  who  shall  exact  from  any  prisoner  any 
"  fee  or  gratuity  for  or  on  account  of  the  entrance,  commit- 
"  ment,  or  discharge  of  such  prisoner,  or  who  shall  detain  any 
"  prisoner  in  custody  for  non-payment  of  any  fee  or  gratuity, 
"  shall  be  deemed  incapable  of  holding  his  office,  be  guilty  of  a 
"  misdemeanour,  and  be  punished  by  fine  and  imprisonment. 

§  14.  "  Nothing  in  this  act  contained  shall  be  construed  to 
"  extend  to  the  King's  Bench  prison,  his  majesty's  prison  of 
"  the  Fleet,  the  Marshalsea,  and  Palace  Courts  "\\ 

By  the  3  H.  7.  c.  3.  it  is  enacted,  "  That  every  sheriff,  bailiff 
"  of  franchise,  and  every  other  person  having  authority  or  power 
"  of  keeping  of  gaol,  or  of  prisoners  for  felony,  do  certify  the 
"  names  of  every  such  prisoner  in  their  keeping,  and  of  every 
"  prisoner  to  them  committed  for  any  such  cause,  at  the  next 
"  general  gaol-delivery,  in  every  county  or  franchise  where  any 
"  such  gaol  or  gaols  have  been,  or  hereafter  shall  be,  there  to  be 
"  kalendered  before  the  justices  of  the  deliverance  of  the  same 
"  gaol,  whereby  they  may,  as  well  for  the  king  as  for  the  party, 
"  proceed  to  make  deliverance  of  such  prisoners  according  to 

D  2  "  law; 
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«  law  ;  upon  pain  to  forfeit  to  the  king  for  every  default  there 
"  recorded  one  hundred  shillings." 

[By  29  G.  3.  c.  67.  it  is  enacted,  "  That  at  the  first  session  of 
"  the  peace  to  be  holden  after  Michaelmas  in  every  year,  the 
"  gaoler,  or  other  officer  having  the  care  or  superintendance  of 
"  any  gaol  within  the  jurisdiction  of  the  court  holding  such 
"  session,  shall  deliver  to  the  chairman  or  other  magistrate 
"  presiding  in  such  court,  a  certificate  according  to  the  form 
"  hereunto  annexed,  subscribed  by  himself  and  verified  by 
"  him,  to  the  best  of  his  knowledge  and  belief,  on  his  oath, 
"  to  be  taken  either  before  such  court,  or  in  case  of  sickness, 
"  or  inability  from  any  other  cause  to  attend,  then  before  some 
"  justice  of  the  peace  for  the  county,  town,  or  district  in  which 
"  such  gaol  shall  be  situated;  and  that  such  certificate  shall 
"  express,  after  each  of  the  provisions  therein  enumerated, 
"  whether  such  provision  is  or  is  not  complied  with  or  ob- 
"  served  within  such  gaol ;  and  such  certificate  shall  be  read 
"  publicly  in  open  court  in  the  presence  of  the  grand  jury, 
"  and  entered  upon  record  as  part  of  the  minutes  of  the  said 
"  session." 

And  by  §  2.  "  The  said  court  of  quarter  session  shall  there- 
"  upon  take  the  said  certificate  into  their  consideration,  and 
"  summon  any  person  or  persons  named  therein  to  appear  be- 
"  fore  them,  and  shall  give  such  directions,  and  make  such 
"  orders  relative  to  any  of  the  matters  contained  in  such  certifi- 
"  cate,  as  to  such  justices  shall  seem  meet,  and  shall  and  may 
**  take  security  from  any  person  or  persons  whom  the  same  may 
"  concern  for  his  or  their  due  compliance  therewith." 

By  §  3.  a  gaoler  neglecting  to  deliver  sueh  certificate  forfeits 
50^.  if  the  gaol  be  a  county  gaol,  and  2o/.  if  any  other  gaol. 

Certificate  referred  to  in  the  bcdy  of  this  act. 

")  At  the  general  quarter  sessions  of  the  peace  for  the 
to  wit-    5  holden  at  this 

day  of  in  the  year  of  our  Lord 

the  certificate  of  in  pursuance  of  the  statute  in  this 

case  made  and  provided,  respecting  the  gaol  of 

22  &  23  C.  2.  c.  20.  enacts,  that  I 

Felons  and  debtors  shall  be  kept  separate,  under 
penalties  upon  the  sheriff  or  gaoler. 
24  G.  2.  c.  40.  enacts,  that 

1.  No  gaoler  shall  sell,  lend,  use,  give  away,  or 
suffer  spirituous  liquors  within   any  gaol,  under  a 
penalty. 

2.  Copy  of  the  clause  last-mentioned,  as  also  of  two 
other  clauses  respecting  the  same,  shall  be  hung  up 
in  the  gaol,  under  a  penalty. 

32  G.  2.  c;  28.  enacts,  that 

The  clerk  of  the  peace  shall  cause  a  list  of  the  fees 
payable  by  debtors,  and  the  rules  and  orders  for  the 

government 
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government  of  gaols  and  prisons,  to  be  hung  up  in  the 
court  where  the  assizes  or  sessions  shall  be  held,  and 
send  another  copy  to  the  gaol ;  and  the  gaoler  shall 
cause  the  same  to  be  hung  up  in  a  conspicuous  place 
in  the  said  gaol. 

13  G.  3.  c,  58.  enacts,  that 

Clergymen  may  be  provided  to  officiate  in  gaols. 

14  G.  3.  c.  20.  enacts,  that 

Persons  acquitted,  or  discharged  upon  proclamation 
for  want  of  prosecution,  shall  be  discharged  immedi- 
ately in  open  court,  and  without  fee. 
14  G.  3.  c.  59.'  enacts,  that 

1.  The  walls  and  ceilings  of  cells  in  gaols  shall  be 
scraped  and  white-washed  once  in  the  year  at  least. 

2.  That  the  cells  shall  be  kept  clean  ;  and 

3.  That  they  shall  be  supplied  with  fresh  air,  by 
ventilators  or  otherwise. 

4.  That  there  shall  be  two  rooms  set  apart  for  the 
sick. 

5.  That  a  warm  and  cold  bath,  or  bathing  tubs, 
shall  be  provided. 

6.  That  this  act  shall  be  hung  up  in  the  gaol. 

7.  That  a  surgeon  or  apothecary  shall  be  appointed, 
with  a  salary.] 

By  the  22  &  23  Car.  2.  c.  20.  §  12.  it  is  enacted,  "  That  the 
"  several  rates  of  fees,  and  the  future  government  of  prisoners, 
"  be  signed  and  confirmed  by  the  lord  chief  justices,  and  lord 
"  chief  baron,  or  any  two  of  them  for  the  time  being;  and 
"  the  justices  of  the  peace  in  London,  Middlesex,  and  Surrey ; 
"  and  by  the  judges  for  the  several  circuits,  and  justices  of  the 
"  peace  for  the  time  being,  in  their  several  precincts,  and  fairly 
"  written  and  hung  up  in  a  table  in  every  gaol  and  prison,  and 
"  likewise  be  registered  by  each  and  every  clerk  of  the  peace 
"  within  his  or  their  particular  jurisdiction;  and  after  such 
"  establishment,  no  other  or  greater  fee  or  fees,  than  shall  be  so 
"  established,  shall  be  demanded  or  received." 

And  by  the  said  statute.  [,  13.  it  is  enacted,  "  That  it  shall 
"  not  be  lawful  hereafter  for  any  sheriff,  gaoler,  or  keeper  of 
"  any  gaol  or  prison  to  put,  keep,  or  lodge  prisoners  for  debt 
"  and  felons  together  in  one  room  or  chamber,  but  that  they 
"  shall  be  put,  kept,  and  lodged  separate  and  apart  one  from 
"  another  in  distinct  rooms ;  upon  pain  that  he,  she,  or  they, 
"  which  shall  offend  against  this  act,  or  the  true  intent  and 
"  meaning  thereof,  or  any  part  thereof,  shall  forfeit  and  lose  his 
"  or  her  office,  place,  or  employment,  and  shall  forfeit  treble 
"  damages  to  the  party  grieved,  to  be  recovered  by  virtue  of  this 
"  act." 

2.  For  -jchat  Offences  they  shall  forfeit  their  Offices. 

It  seems  clearly  agreed,  that  a  gaoler,  by  suffering  voluntary  Co.  Litt.  231 
escapes,  by  abusing  his  prisoners,  by  extorting  unreasonable  fees  9  Co.  5. 

D  3  from  3  Mod.  143. 


But  for  the 
more  effectual 
regulating  of 
the  fee?  of 
gaolers,  vide 

2  G.  2.  C.  22. 

3  G.  2.  0.27. 
8  G.  2.  c.  24. 
21  G.  2.  c.  33. 
326.2.  c.  28. 
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aliist.  43- 


Ruym.  a  1 6. 
a  Lev.  71. 
Lady  Brough- 
ton's  case. 


Poph.  119. 
Lev.  71. 
Raym.  216. 
3  Lev.  388. 


See  17  G.  a. 
c.i  7. 


fro  ill  them,  or  by  detaining  them  in  gaol  after  they  have  been  le- 
gally discharged,  and  paid  their  just  fees,  forfeits  his  office;  for 
that  in  the  grant  of  every  office,  it  is  implied  that  the  grantee 
execute  it  faithfully  and  diligently. 

As,  where  the  king  granted  to  the  abbot  of  St.  Albans  to  have 
and  to  have  a  gaol-delivery,  and  divers  persons  were 


committed  to  that  gaol  for  felony;  and  because  the  abbot  would 
not  be  at  the  cost  to  make  deliverance,  he  detained  them  in  prison 
a  long  time  without  making  lawful  deliverance ;  it  was  resolved, 
that  the  abbot  had  for  that  cause  forfeited  his  franchise,  and  that 
the  same  might  be  seised  into  the  king's  hand. 

So,  the  Lady  Broughton,  keeper  of  the  Gate-house  prison  in 
Westminster,  was  informed  against,  and  upon  not  guilty  pleaded, 
she  was  found  guilty;  and  her  crime  was  extortion  of  fees,  and 
hai'd  usage  of  the  prisoners  in  a  most  barbarous  manner ;  and  after 
she  had  by  her  counsel  moved  in  arrest  of  judgment  and  could 
not  prevail,  she  had  judgment  given  against  her,  viz.  she  was 
fined  one  hundred  marks,  removed  from  her  office,  and  the  cus- 
tody of  the  prison  was  delivered  to  the  sheriff  of  Middlesex,  till 
the  dean  and  chapter  should  farther  order  the  same,  salvo  Jure 
cujuslibet. 

And  by  the  8  &  9  W.  3.  c.  27.  §  4.  it  is  enacted,  "  That  if  any 
"  marshal  or  warden,  or  their  respective  deputy  or  deputies,  or 
"  any  keeper  of  any  other  prison  within  this  kingdom,  shall  take 
"  any  sum  of  money,  reward,  or  gratuity  whatsoever,  or  security 
"  for  the  same,  to  procure,  assist,  connive  at,  or  permit  any 
"  escape,  and  shall  be  thereof  lawfully  convicted,  the  said  mar- 
"  shal  or  warden,  or  their  respective  deputy  or  deputies,  or  such 
"  other  keeper  of  any  prisons  as  aforesaid,  shall  for  every  such 
"  offence  forfeit  the  sum  of  5oo/.  and  his  said  office,  and  be  for 
"  ever  after  incapable  of  executing  any  such  office." 

It  hath  been  resolved,  that  a  forfeiture  by  a  gaoler  who  hath 
but  a  particular  interest,  as  of  him  who  hath  custody  of  a  gaol 
for  life  or  years,  does  not  affect  him  in  remainder  or  reversion 
who  hath  the  inheritance,  but  that  upon  such  forfeiture  his  title 
shall  accrue,  and  not  go  to  the  king. 

But  by  the  8  &  9  W.  3.  c.  27.  §  r  i.  it  is  enacted,  "  That  the 
"  offices  of  marshal  of  the  King's  Bench  prison,  and  warden  of 
"  the  Fleet,  and  each  of  them,  shall  be  executed  by  the  several 
"  persons  to  whom  the  inheritance  of  the  prisons,  prison-houses, 
"  lands,  tenements,  and  other  hereditaments  of  the  said  prisons 
"  of  King's  Bench  and  Fleet,  or  either  of  them,  shall  then  belong 
"  or  appertain  respectively,  in  his  or  their  respective  proper  per- 
"  son  or  persons,  or  by  his  or  their  sufficient  deputy  or  deputies ; 
"  for  which  deputy  or  deputies,  and  for  all  forfeitures,  escapes, 
'*  and  other  misdemesnours,  in  their  respective  offices,  by  such 
"  deputy  or  deputies  permitted,  suffered,  or  committed,  the  said 
"  person  or  persons,  in  whom  the  aforesaid  inheritances  respec- 
".  lively  are,  or  shall  then  be,  shall  be  answerable;  and  the  pro- 
"  fits  and  aforesaid  inheritances  of  the  said  several  offices  shall 
"  be  sequestered,  seised,  or  extended  to  make  satisfaction  for 

"  such 
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"  such  forfeitures,  escapes,  or  misdemesnours  respectively,  as  if 
*«  permitted,  suffered,  or  committed  by  the  person  or  persons 
"  themselves,  or  either  of  them,  in  whom  the  respective  inherit- 
"  ances  of  the  said  prisons  shall  then  be." 

(E)  At  whose  Charge  Prisoners  are  to  be  carried  to 

Gaol. 

"DY  the  3  Jac.  i.  c.  10.  it  is  enacted,   "  That  all  and  every  per-   By  27  G.  a. 
"  son  and  persons  that  shall  be  committed  to  the  common   c-  3-  the  ex_ 
"  or  usual  gaol,  within  any  county  or  liberty  within  this  realm,   JeyiM  poor*" 
"  by  any  justice  or  justices  of  the  peace,  for  any  offence  or  mis-  Ofiendersto 
"  demesnour,  having  means  or  ability  thereunto,  shall  bear  their  gaol,  or  the 
"  own  reasonable  charges  for  so  conveying  or  sending  them  to  hou-Qnof-^~ 
"  the  said  gaol,  and  the  charges  also  of  such  as  shall  be  appointed  ^^^  the 
"  to  guard  them  to  such  gaol,  and  shall  so  guard  them  thither ;  treasurer  of 
"  and  if  any  such  person  or  persons,   so  to  be  committed  as  the  county, 
"  aforesaid,  shall  refuse  at  the  time  of  their  commitment,  and 
"  sending  to  the  said  gaol,  to  defray  the  said  charges,  or  shall 
"  not  then  pay  or  bear  the  same;  that  then  such  justice  or  jus- 
"  tices  of  the  peace  shall  and  may  by  writing  under  his  or  their 
"  hand  and  seal,  or  hands  and  seals,  give  warrant  to  the  con- 
"  stable  or  constables  of  the  hundred,  or  constable  or  tithing- 
"  man  of  the  tithing  or  township  where  such  person  or  persons 
"  shall  be  dwelling  and  inhabit,  or  from  whence  he  or  they  shall 
"  be  committed  as  aforesaid,  or  where  he  or  they  shall  have  any 
"  goods  within  the  county  or  liberty,  to  sell  such  and  so  much 
"  of  the  goods  and  chattels  of  the  said  persons,  as  by  the  discre- 
"  tion  of  the  said  justice  or  justices  of  the  peace  shall  satisfy  and 
"  pay  the  charges  of  such  his  or  their  conveying  and  sending  to 
"  the  said  gaol ;  the  appraisement  to  be  made  by  four  of  the 
"  honest  inhabitants  of  the  parish  or  tithing  where  such  goods 
"  or  chattels  shall  remain  and  be,  and  the  overplus  of  the  money 
"  which  shall  be  made  thereof,  to  be  delivered  to  the  party  to. 
"  whom  the  said  goods  shall  belong." 
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B 


Y  (a)  some  opinions,  a  gaoler  is  compellable  to  find  his  pri-  (a}  As  9  Co. 
soner  sustenance;  but  as  this  is  denied  by  (b)  others,  and  as  87.,  so  Co. 

there  are  several  statutes  which  provide  for  the  maintenance  of  Ll"'  :95-  a. 

.  ,  .  .,.,..     where  my 

prisoners,  without  supposing  the  gaoler  any  way  obliged  to  it,  it  Lord  Coke 

seems  this  opinion  is  not  maintainable.  says,  that  in 

an  action  of 

debt  by  a  gaoler  against  the  prisoner  for  his  victuals,  the  defendant  shall  not  wage  his  law ; 
for  he  cannot  refuse  the  prisoner,  and  ought  not  to  suffer  him  to  die  for  default  of  sustenance ; 
otherwise  it  is  for  tabling  a  man  at  large.  [This  privilege,  that  the  defendant  shall  not  wage 
his  law,  appears  to  be  given  to  the  gaoler,  not  because  he  is  compellabte  to  maintain  the 
prisoner,  as  Lord  Coke  supposeth,  but  merely  as  a  reward  or  additional  incitement  to  the 
exercise  of  humanity ;  and  in  that  sense  it  seems  to  be  explained  by  the  court  ia  i  Ld.  Rolle's 

D  4  Reports, 
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Reports,  338.,  where  it  is  said,  "  that  the  defendant  shall  not  in  such  case  wage  his  law,  be- 
cause it  is  a  work  of  charity ;"  and  therefore  the  gaoler  has  not  the  same  remedy  for  provisions 
thus  supplied  to  the  prisoner,  as  he  has  for  the  customary  fees  due  to  him,  that  of  detaining 
him  in  prison  till  payment. —  The  editor  is  indebted  for  this  remark  to  the  ease  from  Ely 
above  referred  to.]  (b]  As  Plow.  68.  a.  2  Roll.  Abr.  32. 

By  the  i4Eliz.  c.  5.  it  is  enacted,  "  That  it  shall  and  may 
<{  be  lawful  for  the  justices  of  peace  of  every  shire  within  this 
<J  realm,  at  their  general  quarter-sessions  of  the  peace  to  be 
"  holden  within  the  same  shires,  or  the  most  part  of  the  said 
<c  justices,  being  then  present,  to  rate  and  tax  every  parish 
"  within  the  said  shires,  at  such  reasonable  sums  of  money,  for 
"  and  towards  the  relief  of  prisoners,  as  they  shall  think  con- 
"  venient,  by  their  discretions,  so  that  the  said  taxation  and 
"  rate  doth  not  exceed  above  6d.  or  8d.  by  the  week,  out  of 
'•  every  parish ;  and  tht  churchwardens  of  every  parish  within 
"  this  realm,  for  the  time  being,  shall  every  Sunday  levy  the 
"  same,  and  once  every  quarter  in  the  year  pay  to  the  high 
"  constables  or  head  officers  of  every  town,  parish,  hundred, 
"  riding,  or  wapentake  within  this  realm,  all  such  sums  of 
"  money  as  their  parish  shall  be  rated  and  taxed,  for  and  to- 
"  wards  the  relief  of  the  said  prisoners  within  their  said  several 
"  parishes ;  and  that  the  said  high  constables  and  head  officers, 
"  and  every  of  them,  shall  pay  all  such  sums  of  money  so  to 
"  them  paid  by  the  said  churchwardens,  at  every  general  quar- 
"  ter-sessions,  to  be  holden  within  the  said  several  shires,  to 
"  sufficient,  persons  dwelling  nigh  the  said  gaols,  as  shall  be  ap- 
"  pointed  by  the  said  justices  in  their  said  open  quarter- sessions, 
"  to  be  there  ready  to  receive  the  said  money  so  collected  as  is 
"  aforesaid ;  and  that  the  collectors  for  the  said  prisoners  shall 
*•'  weekly  distribute  and  pay  all  such  sums  of  money  as  they  and 
"  every  of  them  shall  receive  for  the  relief  of  the  said  prisoners 
"  as  aforesaid;  upon  pain,  as  well  the  said  churchwardens  cf 
"  every  parish,  constables  and  head  officers  of  every  hundred 
"  or  wapentake,  as  also  the  said  collectors  appointed  for  the 
<:  collection  and  contribution  of  the  said  prisoners  so  making 
"  default  as  aforesaid,  to  forfeit  5^.,  the  one  moiety  thereof  shall 
"  be  to  the  use  of  the  queen's  majesty,  her  heirs  and  successors, 
<f  and  the  other  moiety  to  the  relief  of  the  prisoners. 

'  Provided,  That  the  justices  of  peace  within  any  county  of 
''  this  realm  or  Wales,  shall  not  intromit  or  enter  into  any  city, 
"  borough,  place,  or  town  corporate,  where  be  any  justice  or 
11  justices  of  peace  for  any  such  city,  borough,  place  or  town 
"  corporate,  for  the  execution  of  any  branch,  article,  or  sen- 
"  tences  of  this  act,  for  or  concerning  any  offence,  matter,  or 
"  cause  growing  or  arising  within  the  precincts,  liberties,  or 
'•'  jurisdictions  of  such  city,  borough,  place,  or  town  corporate; 
"  but  that  it  may  and  shall  be  lawful  to  the  justice  and  justices 
:(  of  the  peace,  mayor,  bailiffs,  and  other  head  officers  of  those 
:f  citie>,  boroughs,  places,  and  towns  corporate,  where  there  be 
"  justice  or  justices,  to  proceed  to  the  execution  of  this  act 
'  within  the  precinct  and  compass  of  their  liberties,  in  such 

"  manner 
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"  manner  and  form  MS  the  iiistices  of  peace  in  any  county  may 
"  or  ought  to  do  within  the  s-ime  county  by  virtue  of  this  act; 
"  anv  matter  or  thinii  in  this  act  expressed  to  the  contrary 
"  thereof  notwithstanding." 

And  by  *he  rgCar.  2.  c.  4.  it  is  enacted,  "  That  the  justices  See  stat. 
"  of  peace  of  the  respective  counties,  at  any  their  general  ses-  316.3.  €.46. 
(-  sion.s,  or  the  major  part  of  them  then  there  assembled,  if  they 
"  shall  find  it  needful  so  to  do.  may  provide  a  stock  of  such 
"  materials  as  thev  find  convenient  for  the  setting  poor  prisoners 
"  on  work,  in  such  manner  and  by  such  ways,  as  other  county 
"  charges  bv  the  laws  and  statutes  of  the  realm  are  and  may  be 
"  levied  and  raised,  and  to  pay  and  provide  fit  persons  to  over- 
"  see  ami  -et  such  prisoners  on  work ;  and  make  such  orders 
"  for  accounts  of  and  concerning  the  premises,  as  shall  by  them 
"  be  thought  need  fir,  and  for  punishment  of  neglects  and  other 
"  abuses,  and  for  bestowing  the  profit  arising  by  the  labour  of 
"  the  prisoners  so  set  on  work  for  their  relief,  which  shall  be 
"  duly  observed,  and  may  alter,  revoke,  or  amend  such  their 
;f  orders  from  time  to  time.  Provided  that  no  parish  be  rated 
'(  above  6d.  bv  the  week  towards  the  premises,  having  respect  to 
•'•'  the  respective  values  of  the  several  parishes." 

By  the   22  £  23  Car.  2.   c.  20.   §  10.  it  is   enacted,  "  That  Thelikeclause 
''  every  under-sheriff.  gaoler,  keeper  of  prison  or  gaol,  and  every  in  *  G.  ^.c.^^. 
"  person  or  persons  whatsoever,  to  whose  custody  any  person  *  3-  and 
"  or  persons  shall  be  delivered  or  committed  by  virtue  of  any  |^_  [But  such 
"  writ  or  process,  or  any  pretence  whatsoever,  shall  permit  and  clause  does 
"  suffer   the  said   person  or  persons,  at  his  and   their  will  and  not  exclude  a 
"  pleasure,  to  send   for  and  have  any  beer,  ale,  victuals,  and  'j 
"  other  necessary  food,  where  and  from  whence  they  please;  as  Of  liquor  al- 
u  also  to  have  and  use  such  bedding,  linen,  and  other  things,  lowed  to  each 
"  as  the  said   person  or  persons  shall  think  fit,  without  any  person.    Lord 

"  purloining,  detaining,  or  paying  for  the  same,  or  any  part  ^°us  ,, 

f),  r  J  J  *         borough's  Ob- 

thereof,  nervations  on 

English  Prisons,  31.] 

By  the  2  Geo.  2.  c.  22.  it  is  enacted,  "  That  the  lords  chief  Like  clause  in 
"  justices,  lord  chief  baron,  judges  of  assise,  and  justices  of  the 
''  peace,  in  their  respective  jurisdictions, .and  all  commissioners  _ 
*'  for  charitable  uses,  do  their  best  endeavours  and  diligence  to  $9. 
•'  examine  and  discover  the  several  grfts,   legacies,  and  bequests 

•  bestowed  and  given  for  the  benefit  and  advantage  of  the  poor 
''  prisoners  in  the  said  several  gaols  and  prisons,  and  to  send  for 
;'  any  deeds,  wills,  writings,  and  books  of  account  whatsoever, 
:;  and  any  person  or  persons  concerned  therein,  and  to  examine 

•  them  upon  oath  to  make  true  discovery  thereof,  (which  they 
have  full  power  and  authority  to  do,)  and  to  order  and  settle 
the  payment,  recovery,  and  receipt  of  the  same,  when  so  dis- 
covered and  ascertained,  in  such  easy  and  expeditious  manner 

•  and  way,  that  the. prisoners  for  the  future  may  not  be  de- 

•  frauded,  but  receive  the  full  benefit  thereof  according  to  the 
'  true  intent  of  the  donors  ;  and  that  lists  or  tables  of  such  gifts, 

**  legacies. 
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"  legacies,  and  bequests,  for  the  benefit  of  the  prisoners  in  every 
"  gaol  or  prison  respectively,  fairly  written,  shall  be  likewise 
"  hung  up  in  such  gaols  and  prisons  respectively,  in  some  open 
"  room  or  place,  to  which  the  prisoners  may  have  resort,  as  oc- 
"  casion  shall  require,  without  fee,  and  shall  be  registered  by 
"  the  clerks  of  the  peace  of  the  respective  counties  and  places 
"  in  manner  aforesaid." 

||  By  52  G.  3.  c.  1 60.  reciting  that  great  distress  is  suffered  by 
poor  persons  confined  under  mesne  process  for  debt  in  such 
gaols  as  are  not  county  gaols,  in  consequence  of  their  not  receiv- 
ing any  allowance  whereon  to  subsist  during  the  time  of  such 
confinement,  it  is  enacted,  "  That  it  shall  be  lawful  for  any  one 
"  justice  of  the  peace  acting  for  the  county,  riding,  or  division 
"  wherein  any. gaol  which  is  not  a  county  gaol  is  situated,  to  or- 
"  der  the  overseers  of  the  poor  of  the  parish,  township,  or  place 
"  wherein  any  such  gaol  (which  is  not  a  county  gaol)  shall  be 
"  situated,  to  relieve  any  poor  person  who  shall  be  confined  in 
"  such  gaol  under  mesne  process  for  debt,  and  who  shall  ap- 
"  pear  to  such  justice  to  be  unable  to  support  himself  or  herself, 
*'  and  who  shall  have  applied  for  relief  to  such  overseers  as 
"  aforesaid." 

§  2.  "  Provided,  that  the  sum  to  be  given  for  the  relief  of 
"  any  such  poor  person  shall  not  exceed  sixpence  per  diem> 
"  during  the  time  of  his  or  ber  confinement  in  such  gaol  under 
"  mesne  process  for  debt. 

By  §  3.  "  The  overseers  of  the  poor  of  any  such  parish, 
"  township,  or  place  to  whom  any  such  application  for  relief 
*'  shall  be  made  as  aforesaid,  if  they  shall  doubt  whether  such 
"  poor  person  is  legally  settled  in  such  parish,  township,  or 
"  place,  shall  cause  him  or  her  to  be  examined  upon  oath  be- 
'*  fore  one  or  more  justice  or  justices  of  the  peace*  touching  his 
"  or  her  last  legal  settlement,  upon  which  examination  it  shall 
"  be  lawful  for  justices  to  make  an  order  for  the  removal  of 
"  such  poor  person  to  the  place  of  his  last  legal  settlement,  and 
"  to  suspend  the  execution  of  such  order  of  removal  during  the 
"  time  of  such  person  being  confined  in  such  gaol  under  such 
"  mesne  process,  which  suspension  of  the  same  shall  be  indorsed 
*  on  the  said  order,  and  signed  by  such  justices,  and  the  sub- 
"  sequent  permission  to  execute  the  same  shall  be  also  indorsed 
"  on  the  said  order,  and  signed  by  such  justices,  or  by  any 
"  other  two  justices  of  the  peace  acting  for  the  same  county, 
"  riding,  or  division. 

§  4.  "  Provided,  that  a  copy  of  the  order  of  removal,  and 
"  of  the  order  for  suspending  the  execution  of  the  same  as 
"  aforesaid,  shall,  as  soon  as  may  be  after  the  making  thereof 
K  respectively,  be  served  upon  the  overseers  of  the  poor  of  the 
"  parish,  township,  or  place  in  which  such  poor  person  shall  by 
*'  such  order  of  removal  be  adjudged  to  be  legally  settled. 

§  5.  "  And  it  is  further  enacted,  that  although  such  poor 
"  person  shall  not  have  been  actually  removed  in  pursuance  of 
"  such  order  of  removal  as  aforesaid,  it  shall  be  lawful  for  any 

15  «  justice 
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•'  justice  of  the  peace  to  direct  the  overseers  of  the  poor  of  the 
"  parish,  township,  or  place  in  which  such  pauper  is  adjudged 
«'  to  be  settled,  to  repay  to  the  overseers  of  the  poor  of  the 
"  parish,  township,  or  place  wherein  such  gaol  shall  be  situated, 
"  all  the  charges  proved  upon  oath  of  any  such  overseers  of  the 
"  parish,  township,  or  place  where  the  gaol  is  situated,  to  have 
"  been  incurred  in  granting  relief  to  such  pauper  during  the 
"  time  of  his  confinement  and  the  suspension  of  such  order,  not 
"  exceeding  sixpence  per  diem  ;  and  if  the  overseers  of  the 
"  parish,  township,  or  place  to  which  such  order  of  removal 
"  shall  be  made,  or  any  or  either  of  them,  shall  refuse  or 
"  neglect  to  pay  any  such  sum  so  advanced  as  aforesaid  within 
"  twenty-one  days  after  demand  thereof,  and  shall  not  within 
"  the  same  time  give  notice  of  appeal  as  is  hereinafter  mentioned, 
"  it  shall  be  lawful  for  one  justice  of  the  peace,  by  warrant  un- 
":  der  his  hand  and  seal,  to  cause  the  money  so  directed  to  be 
"  paid  as  aforesaid  to  be  levied  by  distress  and  sale  of  the  goods 
"  and  chattels  of  the  person  or  persons  so  refusing  or  neglecting 
**  to  pay  the  same,  and  also  such  costs  attending  the  same,  not 
"  exceeding  forty  shillings,  as  such  justice  shall  direct ;  and  if 
"  the  parish,  township,  or  place  to  which  the  removal  was  or- 
"  dered  to  be  made,  be  without  the  jurisdiction  of  the  justice  of 
"  peace  issuing  the  warrant,  then  such  warrant  shall  be  trans- 
"  mitted  to  any  justice  of  the  peace  having  jurisdiction  within 
'f  such  parish,  township,  or  place  as  aforesaid,  who  upon  receipt 
"  thereof  is  hereby  authorised  and  required  to  indorse  the  same 
"  for  execution :  Provided  nevertheless,  that  if  the  sum  so  or- 
"  dered  to  be  paid  on  account  of  such  costs  and  charges  exceed 
"  the  sum  of  five  pounds,  the  party  or  parties  aggrieved  by 
"  such  order  may  appeal  to  the  next  general  quarter  sessions 
"  for  the  county,  riding,  or  division  in  which  such  gaol  is  situ- 
"  ated,  against  the  same,  as  they  may  do  against  an  order  for 
"  the  removal  of  poor  persons  by  any  law  now  in  being,  and  if 
"  the  court  of  quarter  sessions  shall  be  of  opinion  that  the  sum 
"  so  awarded  be  more  than  of  right  out  to  have  been  directed  to 
"  be  paid,  such  court  may  and  is  hereby  directed  to  strike  out 
"  the  sum  contained  in  the  said  order,  and  insert  the  sum  which 
"  in  the  judgment  of  the  said  court  ought  to  be  paid,  and  in 
"  every  such  case  the  said  court  of  quarter  sessions  shall  direct 
4e  that  the  said  order  so  amended  shall  be  carried  into  execution 
"  by  the  said  justices  by  whom  the  order  was  originally  made, 
"  or  either  of  them,  by  such  other  justice  or  justices  as  the  said 
"  court  shall  direct. 

§6.  "  Provided,  that  it  shall  be  lawful  for  the  overseers  of 
"  the  poor  of  the  parish,  township,  or  place  wherein  such  poor 
'  person  shall,  by  such  order  of  removal,  be  adjudged  to  be 
'  legally  settled,  to  nppeal  against  such. order  to  the  next  gene- 
4  ral  quarter  sessions  of  the  peace  for  the  county,  riding,  or 
"  division  in  which  such  gaol  is  situated,  holden  after  the  ser- 
'  vice  of  the  copy  of  such  order  of  removal,  in  case  such  copy 
{  shall  have  been  served  upon  such  overseers  twenty-one  days 

*«  before 
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"  before  the  holding  of  such  quarter  sessions,  but  in  case 
"  same  shall  not  be  served  twenty-one  days  before. the  holding* 
'*  of  such  next  general  quarter  serious,  then  the  appeal  may  be 
"  to  the  next  succeeding  general  quarter  sessions  holden  for  the 
"  said  county,  riding,  or  division,  and  upon  such  appeal  the 
"  like  proceedings  may  be  had  as  are  observed  in  other  cases  of 
"  appeals  against  orders  of  removal  of  poor  persons  by  any  law 
"  now  in  being:  Provided  alwaj^s,  that  in  case  such  order  of 
"  removal  and  suspension  is  not  appealed  against  in  manner 
"  aforesaid,  or  if  upon  appeal  such  order  shall  be  confirmed^ 
"  such  poor  person  shall  be  deemed  and  taken  to  be  legally 
"  settled  in  the  parish,  township,  or  place  in  which  he  shall  by 
"  such  order  of  removal  be  adjudged  to  be  legally  settled. 

§  7.  "  And  it  is  further  enacted,  that  in  case  any  poor  person* 
"  applying  for  relief  under  the  provisions  of  this  act  shall,  upon 
"  his  examination  as  to  his  last  legal  settlement,  be  found  not 
"  to  be  legally  settled  in  any  parish,  township,  or  place  within 
"  England  and  Wales,  it  shall  be  lawful  for  any  one  justice  of 
"  the  peace  to  order  the  overseers  of  the  poor  of  the  parish,- 
"  township,  or  place  wherein  the  gaol  is  situated  (in  which  such 
"  poor  person  shall  be  confined  under  mesne  process  for  debt) 
"  to  relieve  such  poor  person  with  a  sum  not  exceeding  sixpence 
"  per  diem  out  of  the  funds  in  their  hands  applicable  to  the  re- 
"  lief  of  the  poor,  which  sum  shall  be  reimbursed  to  the  over- 
"  seers  of  the  poor  of  the  said  parish,  township,  or  place,  for 
"  the  use  of  such  funds,  out  of  the  county  rate,  by  the  treasurer 
"  of  the  county,  riding,  or  division  in  which  such  parish,  town- 
"  ship,  or  place  shall  be  situated,  at  the  expiration  of  the  con- 
"  finement  of  such  poor  person  upon  such  mesne  process  as 
«  aforesaid."  ||  . 


(G)  Of  the  Offence  of  breaking  Gaol. 

a  Inst.  589.       '  P HE  offence  of  breaking  a  gaol  or  prison  by  the  common  law 
aundt.  K  L.  wag  no  jegs  tnan  felony ;  an(l  this,  whether  the  party  were 

aio>  '  committed  in  a  criminal  or  civil  case,  or  whether  he  were  actu- 

ally in  the  walls  of  a  prison,  or  only  in  the  stocks,  or  in  the 
custody  of  any  person  who  had  lawfully  arrested  him,  or  whether 
he  were  in  the  king's  prison,  or  one  belonging  to  a  lord  of 
a  franchise. 

a  Inst.  589.  But  now  by  the  i  E.  2.  st.  2.  the  severity  of  the  law  is  relaxed, 

|j  In  the  23  E.I.  an(j  the  breaking  of  prison  is  (a)  only  felony,  as  therein  declared, 
passed  in  the  -De  prisonariisfrangentibus  prisonam  dominus  rex  vult  et  pracipit, 
very  words  of  quod  nullus  de  ccetero,  qui  prisonam  fregerit,  subeat  vita  vel  mem- 
this  act.  That  brorum  damnum  pro  fractione  prisona  tantumt  nisi  causa  pro  qua 
captus  et  imprisonatus  fuerit  tale  judicium  requirit,  si  de  ilia  se- 
books  /"and  cundum  legem  et  consuetudinem  terra  fuisset  convictus,  licet  tem- 
this  of  i  E.  a.  poribus  prater itis  aliterjieri  consuevit. 
which  was 

nothing  more  than  a  recital  or  affirmation  of  the  former,  &  Inst.  589.)  has  had  the.  success 
to  reach  posterity,  and  render  the  former  unnecessary,  and,  therefore,  forgotten,    Keev«s'« 

Hist.- 
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fist,  vol.  ii.  ago.ll  («)  But  offences  of  this  kind,  which  are  not  felony  within  lE.  a.  are  still 
punishable  as  high  misprisions  by  fine  and  imprisonment.  Hale's  P.C,  116.  a  Hawk. 
P.C.  c.i8. 

In  the  construction  of  this  statute  the  following  opinions  have 
been  holden : 

1.  That  any  place  whatsoever,  wherein  a  person  under  a  law-  *  1^1.589. 
ful  arrest  for  a  supposed  capital  offence  is  restrained  from  his     Je^  99- 
liberty,  whether  in  the  stocks  or  street,  or  in  the  common  gaol,  Cromp.38. 
or  the  house  of  a  constable  or  private  person,  or  the  prison  of  Cro.  Car.  210. 
the  ordinary,  is  a  prison  within  the  statute.  Hale's  P.  C. 

2.  That  if  the  party  who  breaks  from  prison  was  taken  on  a  i  Inst. 599. 
capias  on  an  indictment  or  appeal,  it  is  not  material,  whether  Hale's  P.C. 
any  such  crime,  as  that  of  which  he  is  accused,  were  in  truth     °9* 
committed,  or  not,  for  there  is  an  accusation  against  him  on 

record,  which  makes  the  commitment  lawful,  be  he  ever  so  in- 
nocent. 

Also,  if  an  innocent  person  be  committed  by  a  lawful  mittimus  Hale's  P.  C. 
on  such  a  suspicion  of  felony,   actually  done  by  some  other,  as   109.    a  Inst. 
will  justify  his  imprisonment,  though  he  be  neither  indicted  nor  59°-  Dyer,99. 
appealed,  he  is  within  the  statute  if  he  break  the  prison,  for  that  Pg   °'    romP- 
he  was  legally  in  custody,  and  ought  to  have  submitted  to  it  till 
he  had  been  discharged  by  due  course  of  law. 

But,  if  no  felony  at  all  were  done,  and    the  party  be  neither   Hale's  P.  C. 
indicted  nor  appealed,  no  mittimus  for  such  a  supposed  crime   106.    » Inst. 
will  make  him  guilty  within  the  statute  by  breaking  the  prison,   S9° 
for  that  his  imprisonment  was  unjustifiable. 

'   Also,  if  a  felony  were  done,  yet  if  there  were  no  just  cause  a  Inst.  591. 
of  suspicion  either  to  arrest  or  commit  the  party,  and  the  mitti-  H-^P-  C.  109 
mus  be  not  in  such  form  as  the  law  requires,  his  breaking  of  the 
prison  cannot  be  felony,  because  the  lawfulness  of  the  imprison- 
ment, in  such  case,  depends  wholly  on  the  mittimus,  which,  if 
it  be  not  according  to  law,  the  imprisonment  will  have  nothing 
to  support  it. 

3.  That  there  must  be  an  actual  breaking;  for  the  words  ^ 
felonice  fregit  pris&nam,  which  are  necessary  in  every  indictment  59°-    Hale's 

for  this  offence,  cannot  be  satisfied  without  some  actual  force  or  g'      j?  p  ~ 
violence;  and  therefore  if  the  prisoner,  without  the  use  of  any  3I> 
violent  means,  go  out  of  the  prison  doors,  which  he  finds  open 
by  the  negligence  or  consent  of  the  gaoler;  or  if  he  escape 
through  a  breach  made  by  others  without  his  privity ;  he  is 
guilty  of  a  misdemesnour  only,  and  not  of  felony. 

Nor  will  the  breaking  of  prison,  which  is  necessitated  by  an  Plow.  136. 
inevitable  accident,  happening  without  any.  default  of  the  pri-  a  ln^  -59°- 
soner,    as,  where  the  prison  is  fired  by  lightning,   or  otherwise,      age '' 
without  his  privity,  and  he  breaks  out  to  save  his  life,  come 
within  the  statute. 

Nor  is  it  felony  to  break  a  prison,  unless  the  prisoner  escape.     Keilw.  t;.  «. 

4.  That  if  the  imprisonment  be  for  an  offence  made  capital  by  Hale's  P.  C. 
a  subsequent  statute,  the  breach  of  prison  is  as  much  within  the  Io8-    *  Ins'- 
act  of  i  E.  2.  st.  2.  as  if  the  offence  had  always  been  felony.  *'J; 

But, 
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But  for  this 
vide  2  Hawk. 
P.  C.  c.  18. 
6x4. 

*  But  vide 
Hawk,  for  the 
opinions  dif- 
fer, and  he 
leaves  it  in 
doubt. 

a  Hawk.  P.  C. 
c.  18.  §  16. 


a  Hawk.  P.  C. 
c.i8.  §17. 


a  Hawk.  P.  C. 
c.ig.  §18. 


Kale's  P,C. 
109. 


zlnst.  591. 
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But,  if  the  offence,  for  which  a  man  is  committed,  were  but  a 
trespass  at  the  time  when  he  breaks  the  prison,  and  afterwards 
become  felony  by  matter  subsequent,  as,  where  one  committed 
for  having  dangerously  wounded  a  man,  who  afterwards  dies, 
breaks  the  prison  before  he  dies,  the  fiction  of  law,  which  to 
many  purposes  makes  the  offence  a  felony  ab  initio,  shall  not  be 
carried  so  far  as  to  make  the  prison-breach  also  a  felony,  which 
at  the  time  when  it  was  committed  was  but  a  misdemesnour. 

Also,  it  seems,  the  better  opinion,  that  if  the  offence,  for  which 
the  party  was  committed,  be  in  truth  but  a  trespass,  the  calling 
it  felony  in  the  mittimus  will  not  make  the  breaking  of  the  prison 
amount  to  felony ;  and  that  on  the  other  side,  if  the  offence 
were  in  truth  a  capital  one,  the  calling  it  a  trespass  in  the  mitti- 
mus will  not  bring  it  within  the  statute;  for  the  cause  of  the  im- 
prisonment is  what  the  statute  regards,  and  that  is  the  offence, 
which  can  neither  be  lessened  nor  increased  by  a  mistake  in  the 
mittimus.  * 

5.  That  the  breach  of  prison  by  a  person  attainted  is  within 
the  statute,  though  his  crime  doth  not  now  require  any  judg- 
ment, because  it  hath  been  given  already,  whereby  he  is  out  of 
the  strict  letter  of  the  statute,  but  clearly  still  within  the  meaning 
of  the  words. 

6.  That  the  offence  of  breaking  prison  is  but  felony,  what- 
soever the  crime  were  for  which  the  party  was  committed,  unless 
his  intent  were  to  favour  the  escape  of  others  also  who  -were 
committed  for  treason,  for  that  will  make  him  a  principal  in  the 
treason. 

7.  That  he  that  breaks  prison  may  be  proceeded  against  for 
such  crime  before  he  be  convicted  of  the  crime  for  which  he  is 
committed,  because  the  breach  of  prison  is  a  distinct  independent 
offence ;  but  the  sheriff's  return  of  a  breach  of  prison  is  not  a 
sufficient  ground  to  arraign  a  man  without  an  indictment. 

8.  That  it  is  not  sufficient  to  indict  a  man  generally  for  having 
feloniously  broken  prison ;  but  the  case  must  be  set  forth  spe- 
cially, that  it  may  appear  that  he  was  lawfully  in  prison,  and  for 
a  capital  offence. 

By  the  16  Geo.  2.  c.  31.  assisting  a  prisoner  to  escape  from 
any  gaol,  although  no  escape  be  actually  made,  in  case  such  pri- 
soner then  was  attainted  or  convicted  of  treason  or  any  felony, 
except  petty  larceny,  or  lawfully  committed  to,  or  detained  in 
gaol  for  treason,  or  any  felony  except  petty  larceny,  expressed  in 
the  warrant  of  commitment,  or  detainer,  is  made  felony,  and  the 
person  assisting,  8fc.  is  to  be  transported  for  seven  years ;  and 
in  case  such  prisoner  then  was  qonvicted  of,  committed  to,  or  de- 
tained in  any  gaol,  for  petty  larceny,  or  other  crime  not  being 
treason  or  felony,  expressed  in  the  warrant  of  commitment,  fyc. 
or  then  was  in  gaol  upon  process  for  any  debt,  damages,  8fc. 
amounting  to  ioo/.,  every  person  so  offending,  fyc.  shall  be  ad- 
judged guilty  of  a  misdemesnour,  for  which  he  shall  be  liable 
to  fine  and  imprisonment. 

||  By  §  2.  of  the  same  statute,  any  person  conveying  or  causing 

to 
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to  be  conveyed  into  any  gaol  or  prison,  any  vizor  or  other  dis- 
guise, or  any  instrument  or  arms  proper  to  facilitate  the  escape 
of  prisoners,  and  the  same  delivering  or  causing  to  be  delivered 
to  any  prisoner  or  other  person  in  the  gaol,  for  the  use  of  any 
such  prisoner,  without  the  privity  and  consent  of  the  keeper  or 
under-keeper  of  the  gaol ;  such  person,  although  no  escape  or 
attempt  to  escape  be  actually  made,  shah1  be  deemed  to  have  de- 
livered such  vizor  or  other  disguise,  instrument  or  arms,  with  an 
intent  to  assist  such  prisoner  to  escape ;  and  shall  be  subject  to 
the  same  punishments  as  mentioned  in  the  preceding  clause. 

A  person  is  not  amesnable  under  this  act  for  facilitating  the  R.  v.  Walker, 
escape  of  a  pri-     er  committed  only  upon  suspicion;    for  by   i  Leach's  Ca. 
the  words  "  treason  or  felony  expressed  in  the  warrant,"  the  9'' 
legislature  evidently  meant  the  offence  should  be  "  clearly  and 
"  plainly  expressed,"  which  cannot  be  where  the  commitment  is 
on  suspicion  only. 

The  felony  created  by  this  statute  is  the  aiding  any  prisoner  in  R.  v.  Tilley, 
an  attempt  to  make  his  escape;  if  an  actual  escape  ensues,  the  a  Leach's  Ca. 
aiding  in  it  is  not  within  the  statute.  662' 

If  the  indictment  charge  that  the  prisoner  aided  and  assisted   id.  ibid. 
in  an  attempt  to  escape,  it  need  not  state  that  the  party  aided  did 
attempt  to  make  the  escape,  for  the  prisoner  could  not  have 
aided  if  no  such  attempt  had  been  made.|| 

[The  extensive  inquiries  of  the  late  Mr.  Howard  into  the  state 
of  prisons,  have  lately  excited  the  attention  of  the  legislature  to 
this  subject,  and  the  reader  will  find  a  variety  of  important  pro- 
visions, too  numerous  to  detail  in  a  work  of  this  kind,  in  stat. 
19  Geo.  3.  c.  54.  24  Geo.  3.  sess.  2.  c.  54,  55.  31  Geo.  3.  c.  46. 
34660.3.0,84.  13660.3.0.58.  22  Geo.  3.  c  64.  556*0.3. 
c.  48.  See  also  50  Geo.  3.  c.  103.  and  57  Geo.  3.  c.  71.  relat- 
ing to  gaols  in  Ireland.'] 
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(A)  Of  the  Original,  Continuance,  and  several  Pro- 

perties of  this  Custom. 

(B)  The  particular  Cases  which  have  been  adjudged 

relating  to  this  Custom. 
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(A)  Of  the  Original,  Continuance,  and  several  Pro- 
perties of  this  Custom. 

[For 'the  ety-  f)F  the  many  opinions  concerning  the  original  of  this  cus- 
mology  of  the  ^  tom  the  most  probable  seems  to  be,  that  it  was  first  intro- 

word  gavel-       ^uced   Dy  the  Roman  clergy,   and  therefore  propagated  more 

kind,  and  the  .    J     .      ....        ,  v-7'.  ,      ^,,    .    .    '      f.  ? 

origin  anti-      extensively  in  Kent,  because  there  the  Christian  religion  was  first 

quity,'and         propagated. 

universality 

of  this  custom,  see  the  three  first  chapters  of  Mr.  Robinson's  Common  Law  of  Kent;  and  see 

also  Mr.  Whitaker's  Hist,  of  Manchester,  vol.  i.  p.  360.]     This  tenure  is  reckoned  by  the  best 

antiquaries  to  be  the  same  with  the  Sason  dockland,  which  was  allodial  and  exempt  from  the 

feudal  services.    Somner,  12.  35.  37. 

Seld.  Jan.  129.  How  this  property  came  to  escape,  and  to  remain  entire  down 
Crag.  13.  to  the  people  of  Kent  from  their  Saxon  ancestors,  is  not  agreed 
Taylor's  among  the  several  antiquaries.  Some  of  them  tell  us,  that  the 

Gavelkind  Kentishmen  came  with  boughs,  and  demanded  their  customs  to 
132. 171.  be  confirmed  by  the  Conqueror,  or  else  resolved  to  oppose  his 
Somner,  12.  march.  Others  reject  that  story  as  a  monkish  fable,  and  think 
*  N>  R>  -5°6-  the  Kentishmen  submitted,  and  that  the  custom  came  with  Odo, 
(a)\\  This  story  bishop  of  Bayeux,  from  Normandy :  which  hath  less  probability, 
is  the  fiction  of  considering  the  many  exemptions  of  the  Kentish  lands  from 
later  ages,  and  feudal  slaveries.  Probably,  notwithstanding  the  rejecting  of 
was  unknown  tQjg  story  (a)  as  to  the  opposition  of  the  Conqueror  with  arms,  it 
writers?arThe  might  thus  far  be  true,  that  they  came  with  their  boughs  to  sub- 
words  of  mit' themselves  to  him  on  his  first  entry,  and  might  petition  for 
Pictaviensis,  the  establishment  of  their  rights  and  customs;  and  the  Con- 
1  queror,  who  was  a  very  politick  prince,  might,  to  gain  reputation 
the tlme^are,  with  his  new  people,  shew  this  instance  of  his  clemency;  which 
Occurrunt  ul-  seems  the  more  probable,  because  the  monks,  the  historians 
tro  Cantuarii  of  those  times,  drop  the  story,  and  we  all  know  they  have  not 
hDovera°C'urant  ^een  at  a^  favourable  to  his  character ;  and  the  romantick  part 
fideUtateni,  of  the  story  might  be  invented  by  Spot,  to  aggrandize  his  own 
dant  obsides.  monastery. 
Pict.  138.  || 

Their  grants  The  first  quality  of  this  land  was,  that  it  was  alienable,  with- 
were  likewise  out  any  licence,  according  to  the  true  nature  of  the  Roman  patri- 

patrimomal,      monia[  property,  and  very  different  from  the  feudal  servitude. 

in  nature  of 

the  contracts  in  the  Roman  law,  and  without  any  feudal  words  or  reservation  of  tenure. 

Scunner,  88. 

Lamb.6ro,  The  next  property  is,  that  these  lands  are  not  forfeitable  for 

6n.    Bro.  tit.  felony,  but  for  treason  they  are ;  for  the  feudal  forfeitures  only 

Custom,  54.  jjgjj  m  }an(]s  where  there  were  tenures,  and  not  in  the  allodial 
property ;  and  the  allodial  property  was  only  forfeitable,  accord- 
ing to  the  Roman  civil  law,  for  the  crimen  lacsa:  mqjestatis ;  and 
therefore  the  clergy,  who  were  judges  with  the  earl,  never  allowed 
this  land  to  be  forfeited  but  for  the  crime  of  high  treason.  But 
subsequent  statutes  comprehend  gavelkind,  because  such  laws 
extend  to  the  whole  land  of  the  kingdom,  unless  gavelkind  were 
excepted.  But,  if  a  man  be  outlawed,  or  abjure  the  realm  for 

13  felony, 
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felony  *,  he  shall  forfeit  his  lands  in  gavelkind,  and  his  wife  her  *Gavelklnd 
dower  in  them ;  and  though  the  strictness  in  which  the  custom  is  lands  in  Kent> 
to  be  taken,  because  derogatory  from  the  common  law,  is  usually  ^i^f^^ 
given  as  a  reason  for  this  construction,  yet  the  true  reason  is,  to  the  heir 
that  outlawry  and  abjuring  the  realm  are  punishments  introduced  after  the  year 
since  the  Conquest,  and,  consequently,  since  the  establishment  of  and  day. 
gavelkind  in  Kent,  and  therefore,  like  other  new  laws,  shall  ex-  *7l6' 2'^  oTu"t_ 
tend,  to  that  custom.  lawed  or  ab- 

jured, the  custom  does  not  prevail.    Dyer,  3io.b.  in  margin*. 

Where  any  tenant  died,  his  heir  within  age,  the  lord  of  the  Lamb.  6ir, 
manor  might  and  did  commit  the  guardianship  to  the  next  re-  613.  614- 
lation  in  the  court  of  justice  within  whose  jurisdiction  the  land 
was;  but  the  lord  was  bound  on  all  occasions  to  call  him  to  an 
account,  and  if  he  did  not  see  that  the  accounts  were  fair,  the 
lord  himself  was  bound  to  answer  it.  This  province  the  chancel- 
lour  hath  taken  from  inferior  courts  since  the  Conquest,  only  in 
Kent,  where  these  customs  are  continued ;  but  the  custom  is  not 
used  even  in  Kent  to  this  day,  because  the  lords,  in  giving  tutors, 
do  it  at  their  own  peril  in  the  account,  and  therefore  every  man 
thinks  it  dangerous  to  intermeddle. 

The  infant  at  fifteen  was  reckoned  at  full  age  to  sell  for  money :  Lamb.  624. 
this  they  undoubtedly  took  from  the  civil  law,  which  reckons  3^tk-"It- 
fourteen  the  <ztas  pubertatis ;  for  they  reckoned,  that  though  the 
infant  had  ended  his  years  of  guardianship  at  fourteen,  yet  he 
might  not  have  completed  his  account  with  his  guardian  till  the 
age  of  fifteen,  and  that  was  esteemed  to  be  the  age  when  he  vras 
completely  out  of  guardianship. 

This  guardian  appointed  by  the  lord  is  to  have  the  same  allow-  Lamb.  634. 
ance,  and  no  other,  with  the  guardian  in  socage  at  common  law, 
and  is  subject  to  the  account  of  the  heir  for  his  receipts,  and  to 
the  distress  of  the  lord  for  the  same  cause. 

The  liberty  of  selling  was  allowed  at  the  age  of  fifteen  for  the  Lamb.  635. 
convenience  and  necessity  of  commerce,  which  in  these  small  And-  r93- 
divided  shares  was  absolutely  necessary ;  yet  it  was  allowed  under 
such  limitations  and  restrictions,  that  the  infant  could  not  be 
wronged  or  imposed  upon ;  therefore  an  infant  that  sells  must 
have  a  valuable  consideration,  because  otherwise  it  is  a  plain 
sign  that  he  was  defrauded.     If  a  woman  sold  at  the  age  of 
fifteen  causa  matrimonii  prcclocuti,  this  was  a  good  conveyance; 
for  marriage  was  reckoned  to  be  a  good  and    sufficient  con- 
sideration. 

It  must  pass  by  feoffment,  and  the  livery  upon  the  feoffment  Lamb.  638. 
must  be  made  by  the  infant  in  person,  because  an  infant  cannot  Whether  the 
appoint  an  attorney  by  the  common  law ;  and  since  the  express  iC£"Lmony  of 

1  /•      i  m  i  r»  i  I  *        •          llVcr"  iV  33  CVCf 

words  or  the  custom  do  not  derogate  from  the  common  law  in  annexed  to 
that  point,  an  equitable  construction  shall  not  be  admitted  to  those  allodial 

make  it  derogate,  for  all  customs  are  to  be  construed  strictly.         grants  in  the 

•Saxon  times, 

or  whether  it  came  in  with  the  feudal  grants,  seems  doubtful ;  yet,  if  the  lands  did  formerly- 
pass  by  a  grant,  when  the  other  way  of  conveyance  was  introduced,  they  always  past  them  by 
feoffment,  as  the  most  solemn  manner ;  for  subsequent  laws  having  made  that  solemn  cere- 
mony before  the  men  of  the  country  absolutely  necessary  to  convey  land,  the  ceremony  past 
VoL.IV.  E  without 
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pi.  52- 
Lamb.  627. 


without  distinction  into  the  being  of  this  custom,  and  so  it  hath  always,  I  suppose,  continued 
ever  since  the  Norman  times.  But  it  hath  been  doubted,  whether  a  lease  and  release  will  not 
be  a  good  sale,  as  amounting  to  a  feoffment.  9  Co.  76.  Roll.  Abr.  568.  Lamb.  625. 

Roll. Abr. 568.  This  custom,  like  all  others  that  are  derogatory  from  the 
common  law,  is  to  be  construed  strictly ;  because  as  far  as  the 
particular  custom  hath  not  derogated  from  the  law,  the  general 
custom  of  the  whole  kingdom  ought  to  prevail ;  and  we  are  not 
to  presume  that  the  particular  custom  goes  farther  than  by  noto- 
rious facts  may  appear ;  therefore  in  this  case,  if  an  infant  in 
gavelkind  be  disseised,  and  release  to  his  disseisor,  or  release  to  a 
discontinuee,  it  is  not  within  the  custom,  and  therefore  void :  so, 
if  he  make  a  feoffment  with  warranty,  the  warranty  is  not  com- 
prehended within  the  custom,  and  so  void ;  for  the  custom  reaches 
no  farther  than  a  conveyance  by  a  naked  feoffment. 

It  must  be  land  in  possession,  and  not  in  reversion  or  remain- 
der, because  the  true  value  of  a  reversion  or  remainder  cannot 
be  known  or  computed,  and  therefore  the  greater  need  of  more 
than  ordinary  discretion  in  such  a  case,  which  is  not  found  in  in- 
fants. Besides,  a  reversion  or  remainder  could  not  be  immemo- 
rial ;  and  therefore  the  custom  could  not  be  thereunto  appendant, 
because  the  immemorial  customs  only  were  confirmed  by  the 
Conqueror;  so  that  since  the  Norman  conquest  such  a  sale  cannot 
be  adjudged  legal. 

It  must  be  land  coming  by  descent,  and  not  by  purchase,  be- 
cause the  infant's  purchase  could  not  be  a  subject-matter  for 
the  custom ;  for  the  Conqueror  must,  as  has  been  already  said, 
be  presumed  to  confirm  nothing  but  a  privilege  that  is  imme- 
morial; therefore  it  must  be  governed  by  the  general  laws  of  the 
kingdom. 

An  infant  in  gavelkind  shall  have  his  age,  and  all  other  privi- 
leges of  the  infant  at  common  law,  because  though  he  hath  the 
privilege  of  alienation  at  fifteen,  yet  that  doth  not  take  from  him 
any  privilege  he  had  before  at  the  common  law. 

As  to  the  geld,  or  allodial  rent  which  was  reserved  upon  the 
lands,  the  lord  might  distrain,  having  the  same  privilege  for  his 
rent  as  when  the  tenant  held  it  in  modum  bencficii ;  for  though 
the  lord  parted  with  the  lands,  yet  the  rent  still  remained  to  be 
the  lord's  as  it  was  before,  and  therefore  he  had  the  same  remedy 
for  it,  as  all  other  persons  had  for  rents  reserved  out  of  feudal 
lands.  But,  if  the  land  lay  fallow,  and  did  not  afford  the  lord 
his  rent,  the  lord  after  such  cessing  of  his  tenant  ought,  by  award 
of  his  three  weeks'  court,  to  seek  whether  there  were  distress  to 
answer  his  rent,  and  this  award  of  the  court  ought  to  be  exe- 
cuted in  the  presence  of  good  witnesses;  and  the  same  ought  to 
be  renewed  for  three  courts  till  the  fourth  court,  and  in  the 
fourth  court  it  shall  be  awarded,  that  the  lord  shall  take  the 
tenements  into  his  hands  as  a  distress  or  pledge  for  the  rents  and 
services,  and  shall  detain  them  for  a  year  and  a  day  without  ma- 
nuring them ;  within  which  time,  if  the  tenant  come  and  make 
agreement  with  the  lord  for  his  arrears,  he  shall  take  the  lands 
into  his  hands  again;  but,-  if  he  come  not  within  that  space,  the 

lord 
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Roll.  Abr.  144. 


Lamb.  612. 
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lord  ought  openly  to  declare  all  his  proceedings  to  the  county- 
court,  which  being  done  likewise  at  his  own  court  next  following, 
the  land  shall  be  finally  awarded  to  him. 

We  come  now  to  the  descent  to  all  the  children,  which  runs  Lamb.  6»8. 
through  all  the  lands  in  Kent,  and  it  is  probable  that  all  bocJclands 
in  England  were  thus  partible,  though  it  further  happened,  that 
all  the  lands  in  Kent  were  allodial  without  villain,  and  for 
the  most  part  without  copyhold ;  for  it  is  a  sufficient  plea  in 
villenage  to  say,  that  the  defendant's  father  was  born  in  Kent, 
though  not  to  say,  that  the  party  himself  was  born  there ;  be- 
cause for  the  father  to  be  born  there  is  a  supposition  that  the 
defendant  could  by  no  means  be  a  villain,  that  being  a  country 
totally  free :  it  is  probable  that  this  happened,  because  they  made 
all  their  slaves  allodial  proprietors,  Kent  being,  by  reason  of 
the  cinque  ports,  a  trading  country;  and  they  were  better  pleased 
with  the  rent,  than  if  they  had  their  work  in  specie ;  and  this 
country  being  untouched  by  the  Conqueror,  there  could  be  no 
villains. 

As  to  the  descent,  that  was,  it  seems,  introduced  by  the  no-  Seld.  Jur.  of 
tions  of  the  clergy  from  the  Roman  law,  where  all  the  land  was  Intestates,  a6. 
equally  divided  among  the  children  and  next  relations,  so  are 
the  laws  of  the  Confessor. 

But  there  is  a  great  difference  between  the  descent  of  gavel-  Co.  Litt.  10. 
kind  land  and  the  words  of  purchase  of  the  same  land;  for,  if  Lamb.  607. 

a  remainder  be  limited  to  the  right  heir  of  J.  S.,  the  heir  at  5°!?' A1' 

,    ,,      ,  i      i    •       .  ii  .     ,       i       Kob.uav.H7. 

common  law  shall  take  it,  and  not  the  heirs  in  gavelkmd ;  the 

reason  is,  because  this  remainder,  being  newly  created,  could 
not  be  reckoned  to  be  within  the  old  custom ;  for  the  confirm- 
ation of  the  Conqueror  was  only  of  the  old  privileges,  by  which 
the  land  had  been  enjoyed,  and  not  to  make  exposition  of  any 
grant  afterwards  arising. 

[But,  if  a  man  has  lands  of  the  custom  of  borough-english,  Newcomen  v. 
and  likewise  lands  at  common  law ;  and  having  two  sons,  de- 
vises  the  latter  to  his  heir,  according  to  the  custom  of  borough-  pr 
english,  the  youngest  son  shall  take,  and  the  devise  shall  not  be 
defeated  because  he  is  not  heir  at  common  law,  his  elder  brother 
being  alive ;  since  that  was  probably  the  reason  of  his  making 
the  devise,  as  the  latter  would  have  descended  to  him,  had  his 
brother  been  dead.  So,  if  a  man  having  gavelkind  lands,  de- 
vises other  lands  to  his  heirs  in  gavelkind,  all  his  sons  shall  take 
as  sufficiently  described  by  this  devise,  though  not  heirs  by  the 
common  law. 

And  if  a  man,  seised  in  fee  of  lands  in  gavelkind,  make  a  gift  Co.  Litt.  a  a.  b. 
in  tail,  or  lease  for  life  to  -/.  S.,  remainder  to  his  own  right  Dav.  31.  a. 
heirs,  it  seems,  all  his  sons  shall  take  by  the  name  of  heirs ;  for 
the  remainder  limited   to  the  right  heirs  of  the  donor  is  only 
a  reversion,  he  bearing  in  himself  during  his  life  (in  judgment 
of  law)  all  his  heirs,  and,  therefore,  the  heir  shall  have  it  by 
descent. 

So,  if  a  man  seised  of  lands  in  gavelkind,  make  a  feoffment  26  H.  8.  4.b. 
to  the  use  of  himself  and  his  wife  in  tail,  remainder  to  his  own  Bro<  Custom, 
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548.  Rob.Gav.  right  heirs,  this  remainder  shall  go  to  the  heirs  by  the  custom. 
119.   See  Mr.  por  jt  js  fae  old  use,  and  the  heirs  take  by  descent,  their  ancestor 
learnednotes    having  a  precedent  estate  of  freehold,  and  not  by  purchase.] 
Co.  Litt.  10.  a.  n.  3.  2  7.  b. 
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58.  cont. 


Lamb.  608. 
Co.Litt.  ii,n, 
[Infra,th.Heir 
and  Ancettor, 


And  as  to  lands  descending,  the  custom  is  the  law  of  the 
place,  and  cannot  be  altered  but  by  act  of  parliament,  for  being 
the  ancient  Saxon  law,  and  still  continuing  under  the  Normans, 
it  cannot  be  altered  but  by  the  legislature;  therefore,  if  lands 
escheat  to  the  crown,  and  be  enjoyed  in  several  descents,  and 
be  after  granted  out  by  the  king  in  knight's  service,  yet  they 
descend  in  gavelkind ;  for  the  law  of  the  place  cannot  be  con- 
trolled by  the  king's  charter. 

||  So,  where  a  rectory  in  Kent,  formerly  belonging  to  one  of  the 
dissolved  monasteries,  had  been  granted  by  Hen.  8.  to  a  layman, 
to  be  holden  in  fee  by  knight's  service  in  capite,  the  lands  were 
determined  to  be  descendible  according  to  the  custom ;  but  the 
tithes  according  to  the  common  law.  The  appropriation  of  the 
land  to  the  religious  house  could  not  alter  its  nature :  while  in 
possession  of  the  house,  it  could  go  to  no  children ;  but,  as  soon 
as  it  was  given  up,  and  granted  by  the  crown,  the  custom  at- 
tached upon  it,  and  it  must  have  been  holden  according  to  its 
ancient  tenure.  But  with  respect  to  the  tithes,  a  layman  was 
incapable  of  having  any  tithes,  until  the  dissolution  of  the  mo- 
nasteries, and,  until  that  time,  tithes  could  belong  only  to  the 
church ;  it  was  impossible,  therefore,  that  there  could  be  any 
ancient  descent  as  to  them ;  they  could  not  descend  from  an- 
cestor to  heir,  because  they  could  not  be  in  the  hands  of  any 
private  individual.  || 

The  gabel  or  rent  issuing  out  of  any  gavelkind  land  shall 
ensue  the  nature  of  the  land;  for  the  Conqueror  confirming  the 
privileges  relating  to  the  land,  doth  confirm  also  the  privileges 
relating  to  the  tribute  or  rent,  which  are  but  the  profits  of  it. 
Hence,  since  the  rent  descends  in  the  same  manner  the  land 
did,  it  follows  that  all  rents  issuing  out  of  such  lands  shall  de- 
scend in  gavelkind.  Nor  is  there  any  difference  that  can  be  well 
conceived  between  a  rent-service  and  a  rent-charge  in  this  case; 
and  it  has  been  adjudged  accordingly,  that  a  rent-charge,  granted 
out  of  gavelkind  land,  shall  descend  according  to  the  rules  of 
descent  in  that  custom,  because  it  is  part  of  the  profits  of  the 
land,  and  issues  out  of  the  land,  and  so  shall  submit  to  those 
rules  which  govern  the  land  out  of  which  it  springs. 

For  a  condition  broken,  the  heir  at  law  shall  enter,  because 
the  condition  is  a  thing  of  new  creation,  and  altogether  colla- 
teral to  the  land,  being  not  in  any  manner  like  the  rent,  which 
is  part  of  the  profits  of  the  land  itself.  But,  when  the  eldest  son 
hath  entered  for  the  condition  broken,  the  younger  children 
shall  enjoy  the  land  with  him ;  and  the  reason  is,  because  the 
eldest  son  is  in  of  the  old  estate,  which  is  still  under  the  con- 
trol and  direction  of  the  custom. 

[But 
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[But  we  must  distinguish  between  a  condition  in  gross,  and  a  Moore,  "3" 
condition  incident  to  a  reversion;  for  of  the  latter  the  special  Godb.  a.    . 
heir  shall  take  advantage,  though  not  of  the  former.     A  man 
made  a  lease  of  land,  parcel   borough-english,  and  parcel  at 
common  law,  by  indenture  for  twenty-one  years.     Provided, 
that  if  the  lessor,  his  heirs  or  assigns,  should  give  a  year's  warn- 
ing to  the  lessee,  that  he,  his  heirs  or  assigns,  would  dwell  there, 
then  the  lease  should  be  avoided :  the  lessor  died,  leaving  two 
sons ;  the  eldest  assigned  over  his  part  to  the  youngest ;  and  the 
question  was,  whether  the  youngest  son  was  such  a  person  as 
could  give  warning;  or,  whether  the  condition  was  not  gone  by 
the  severance  of  the  reversion  on  the  death  of  the  father?   Man- 
teood  and  Monson,  Justices,  were  of  opinion,  that  he  might  give 
warning,  and  that  the  law  which  severed  the  reversion,  has  se- 
vered the  condition  also;  and  so  for  one  part,  as  heir  in  borough- 
english,  and  for  the  other,  as  assignee  of  the  elder  brother,  (by 
stat.  32!!.  8.  ^34.)  he  shall  take  advantage  of  the  condition. 
But,  if  a  man  makes  a  feoffment  in  fee  of  borough-english  lands 
on  condition,  and  dies,  having  issue  two  sons,  the  eldest  only 
shall  take  advantage  of  the  condition,  for  it  is  a  condition  in 
gross ;  but  in  this  case  there  was  a  reversion  in  the  lessor. 

If  a  lease  for  years  be  made  of  two  acres,  one  of  the  nature  of  Co.  Lit.  215. 

borough-english,  the  other  at  common  law,  on  condition,  and  ^r-  R°bin??T*t 
^i     i  -i-      i       •  i      /-  i          i    11  f      observes,  tnat 

the  lessor  die,  leaving  issue  two  sons,  each  ot  them  snail  enter  tor  jt  js  (jjf£cuitto 

the  condition  broken ;  for  by  act  of  law  a  condition  may  be  reconcile  this 
apportioned.  passage  with 

another  in  the 

same  book;  viz.  That  if  a  man  seised  oflancls  exparte  matrix,  makes  a  gift  in  tail  or  lease  for 
life,  the  heir  of  the  part  of  the  mother  shall  have  the  reversion ;  and  the  rent  also,  as  incident 
thereunto,  shall  pass  with  it ;  but  the  heir  of  the  part  of  the  mother  shall  not  take  advantage 
of  a  condition  annexed  to  the  same,  because  it  is  not  incident  to  the  reversion;  nor  can  pass 
therewith.  Co.  Litt.  12.  b.  But  as  this  is  not  warranted  by  the  case  cited  a*  an  authority  for 
it  by  Lord  Coke,  Mr.  Robinson  adheres  to  the  other  opinion  as  more  agreeable  to  common 
reason.  Robins.  Gav.  i  a  i. 

Manhood,  in  Dy.  316.  b.  puts  this  case:  A  man  seised  in  fee  Rob.Gav.iai~ 
of  land  in  gavelkind,  has  issue  two  sons,  and  by  his  last  will 
devises  the  land  to  his  eldest  sou,  on  condition  that  he  pay  to  the 
wife  of  the  devisor  ioo/.  at  a  certain  day;  and  he  fails  of  pay- 
ment;   whether  the   younger  may  enter  on  a  moiety  on   his 
brother,  by  a  limitation  implied  "in  the  estate?     Qu.  But  this 
doubt  is,  as  Lord  Coke  observes,  well  resolved  by  the  following 
determination :    A   copyholder   in  fee   of  land  descendible  in  Wellocke  v. 
borough-english,    having  three  sons  and  a  daughter,    after  a  Hammond, 
surrender  to  the  use  of  his  will,  devises  the  land  to  his  eldest  son,  3  Co.  20. 
paying  to  his  daughter  and  each  of  his  other  sons  405.  within  two  CC°' E1' 2C4' 
years  after  his  death :  the  eldest  son  is  admitted,  and  does  not 
pay  the  money ;  the  youngest  son  enters  on  the  land,  and  his 
entry  was  holden  lawful :  for  though  the  word  paying  in  case  of 
a  will  may  make  a  condition,  yet  here  the  law  construes  it  a 
limitation,  of  which  the  youngest  son  in  borough-english  may 
take  advantage;  and  it  is  the  same  as  if  he  had  devised  the  land 
to  his  eldest  son  till  he  made  default  in  payment :  for  if  it  should 

E  3  have 
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have  been  a  condition,  then  it  would  have  descended  to  the 
eldest,  and  it  would,  consequently,  have  been  at  his  pleasure 
whether  his  brothers  or  sister  should  be  paid  or  not. 

Rob.Gav.iaa.  But,  if  a  man,  having  three  sons,  devise  gavelkind  lands  to  his 
second  son,  paying,  or  upon  condition  to  pay  to  each  of  his  other 
sons  lool.  and  the  devisee  fail  of  payment,  Mr.  Robinson  thinks, 
that  the  youngest  son  cannot  take  advantage  of  this  by  entering 
into  a  third  part,  but  in  order  to  defeat  the  devise,  the  eldest  son 
ought  first  to  enter  upon  the  whole ;  agreeably  to  the  determin- 
ation in  the  case  of  Curtis  v.  Woolverstone,  Cro.  Ja.  56.,  where 
a  man  having  three  sons  and  several  daughters,  devised  lands 
descendible  in  borough-english  to  his  second  son  in  fee,  on  con- 
dition to  pay  ao/.  to  each  of  his  daughters  at  their  age  of  21 ; 
and  the  devisee  not  paying  the  money  at  the  time,  the  youngest 
son  entered  in  his  own  name;  such  entry  was  holden  ill;  for  this 
shall  not  be  taken  as  a  limitation,  but  as  a  condition,  it  differing 
from  the  reason  of  the  case  of  Wellocke  v.  Hammond,  where  had 
it  been  construed  a  condition,  it  had  been  void  and  to  no  purpose ; 
but  it  shall  be  expounded  according  to  the  common  law,  where 
it  is  not  necessary  to  give  it  a  contrary  exposition.] 

Lit.  §  aio.  Touching  the  manner  of  descent,  it  is  first  to  male  (a)  chil- 

Co.Litt.i4o.  a.  dren,  then  to  the  female,  then  to  collateral  relations ;  and  the 

J^fr^??'        descent  had,  after  the  manner  of  the  civil  law,  regard  to  the 

(a)    In  this  re-       .  ,.  ,  .  *       » 

spect  the          sttrpes ;   and  therefore,  if  the  eldest  son  had  issue  a  daughter, 

custom  agrees    she  should  inherit  her  father's  share  with  the  younger  sons, 
with  the 

general  rule  of  the  common  law,  that  a  woman  could  never  take  part  of  an  inheritance  with  a 
man ;  mutter  nunquam  cum  masculo partcm  capit  in  hcereditate  aliqud.     Glanv.  lib.  vii.  ch.  3.|| 

Hob.  31.  As  to  warranty,  and  its  manner  of  affecting  heirs  in  gavelkind, 

Co.Litt.  376.  the  law  stands  thus:  —  If  a  man  enfeoffs  another  of  lands  with 
warranty,  and  dies,  leaving  issue  several  sons,  and  lands  in 
gavelkind  to  descend  to  them,  the  warranty  shall  descend  only 
on  the  eldest  son,  as  heir  at  common  law ;  for  warranty  being  a 
covenant  distinct  from  and  collateral  to  lands,  it  could  not  come 
under  the  character  and  denomination  of  privileges  belonging  to 
lands  which  the  Conqueror  confirmed,  and  therefore  must  be 
governed  by  the  rules  of  the  common  law,  which  will  carry  it 
to  the  heirs  at  common  law.  However,  in  this  case,  if  the 
feoffee  is  empleaded,  he  may  vouch  all  the  heirs  in  gavelkind, 
that  he  may  have  the  full  benefit  of  his  warranty ;  and  that  their 
lands  being  subject  to  the  warranty,  they  may  be  called  in  to  the 
defence,  that  they  may  not  lose  their  lands  without  being  con- 
cerned in  the  defence  against  the  opposite  title,  But  in  this  case 
the  feoffee  may,  if  he  pleases,  vouch  only  the  heir  at  common  law, 
as  the  person  on  whom  the  warranty  descends ;  so  that  it  is  left 
to  his  choke,  either  to  vouch  all  the  heirs  by  the  custom,  that  he 
may  recover  in  value  from  them  all,  or  only  to  vouch  the  heir  at 
common  law. 

Co.Litt.376.b.  But  the  great  question  is,  in  case  all  the  heirs  are  vouched, 
and  the  heir  at  common  law  happens  to  have  nothing  at  the  time 
of  the  voucher,  so  that  the  recovery  in  value  Iks  upon  the 

younger 
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younger  brothers ;  who  in  such  case  shall  deraign  the  warranty 
paramount,  and  recover  the  recompence  in  value  ?  Some  have 
been  of  opinion,  that  as  they  are  vouched  together,  they  shall  all 
vouch  over,  and  that  the  recompence  in  value  shall  enure  accord- 
ing to  the  loss. 

Others  have  holden,  that  it  is  against  the  maxim  in  law,  that 
they  who  are  not  heirs  to  the  warranty  should  join  in  voucher, 
or  take  benefit  of  a  warranty  which  did  not  descend  to  them ; 
and   therefore  the   heir  at  common  law  only,  on   whom  the 
warranty  descended,  shall  deraign  it,  and  recover  in  value.     But 
this  is  denied  to  be  law  on  the  other  side;  for  by  the  rule  of  CoXitt.376.b. 
law,  the  vouchee  shall  never  sue  to  have  execution  in  value  till 
execution  is  sued  against  him,  and  therefore  he  cannot  have  exe- 
cution in  value.     They  urge  farther,  it  would  be  contrary  to  the 
rules  of  reason  and  equity,  that  the  heir  at  common  law  should 
have  all  the  benefit,  while  the  special  heirs  sustain  all  the  loss; 
and  to  strengthen  this  opinion,  my  Lord  Coke  adds  (a),  that  the  (a)  [And  in  tha 
reason  given  in  the  books,  why  the  special  heirs  only  should  not  case  of  Game 
be  vouched,  is,  because  if  they  only  were  vouched,  they  would  ^0^e  sa'itn 
lose  the  benefit  of  the  warranty  paramount;  and  therefore  the  that  if  the  heir 
heir  at  common  law  shall  be  called  upon  with  the  rest,  that  they  at  common 
may  all  deraign  the  warranty  paramount ;  but  qu.  law  be  vouch- 

ranty,  who  vouches  the  heirs  in  gavelkind,  because  of  the  possession,  they  all  shall  vouch  over, 
and  what  is  recovered  in  valus  shall  go  only  to  the  heirs  in  gavelkind.  So,  if  two  be  vouched 
where  one  has  nothing,  and  they  vouch  over,  the  recovery  in  value  goes  only  to  him  who  had 
the  interest.  Cro.Ja.zi8.  And  of  the  same  opinion,  both  as  to  heirs  'in  gavelkind  and 
borough-english,  was  Holt,  C.  J.  in  the  case  of  Page  v.  Hay  ward,  Rob.  Gav.  131.] 

The  eldest  son  only  is  rebutted  by  the  warranty ;  for  a  war-  Lamb.  608. 
ranty  being  a  covenant  distinct  from  lands,  the  confirmation  of  C0-1^;"'27'3' 
the  Conqueror,  which  related  only  to  lands,  and  the  privileges  L™'n  n^***" 
belonging  to  lands,  could  not  extend  to  it;  so  that  in  its  descent  pi.  I54. 
it  must  be  directed  by  the  rules  of  the  common  law,  and  go  to  But  qu.  for  in 

the  eldest  son  and  bind  him.  the  last  °f 

these  books 

there  is  a  case  to  this  effect :  Aformedon  in  descender  was  brought  by  three  sons,  of  lands  in 
gavelkind,  and  the  warranty  of  their  ancestor  was  pleaded  against  them  in  bar;  upon  which 
they  were  at  issue,  if  assets  by  descent;  and  it  was  found  by  special  verdict,  that  the  father 
of  the  demandants  was  seised  in  fee  of  lands  in  gavelkind,  a'nd  devised  them  to  the  demand- 
ants, and  to  their  heirs,  equally  to  be  divided  among  them ;  and  the  court  was  of  opinion, 
that  they  were  in  as  purchasers  by  the  devise,  and,  consequently,  that  the  lands  were  not 
assets ;  so  that  in  this  case  the  rebutter  of  all  the  sons,  and  not  of  the  heir  at  law,  wa« 
admitted. 

[Three  men  levied  a  fine,  with  a  warranty  for  the  heirs  of  them  «4  E.  3. 66.  b. 
all :  the  court  doubted  whether  they  should  receive  it,   for  that  F  tzh'  ^™S> 
the  warranty  should  be  for  the  heirs  of  one  in  certain;  but  be-  Fines, 65.' 
cause  the  land  was  gavelkind,  and  the  conusors  heirs  by  the  cus- 
tom, the  court  received  it.] 

By  the  custom  of  gavelkind,  a  husband,  after  the  decease  of  Lamb.  615. 
his  wife,  is  to  have  a  moiety  of  such  gavelkind  land  whereof  Co.Litt.3o.a. 
his  wife  had  an  estate  of  inheritance,  whether  he  had  issue  by  Q^^-.  &c! 
her  or  not,  which  he  is  to  hold  without  committing  waste,  and 
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the  like,  as  in  tenancy  by  the  curtesy,  as  long  as  he  continues 

unmarried. 

Cro.Eliz.  121.  Likewise  the  wife,  by  the  same  custom,  is  to  have,  after  the 
Lamb.  616.  death  of  her  husband,  a  moiety  of  his  inheritance  in  gavelkind, 
Ro^Ab/ccg  to  h°ld  as  ^onS  as  sne  continues  unmarried  and  chaste ;  the  pre- 
(<z)[Butautho-  sumption  (a)  of  her  chastity  to  continue  till  she  can  be  proved  to 
rities  are  not  have  been  delivered  of  a  child  got  during  her  widowhood, 
wanting  to 

shew  that  this  presumption  fails  merely  upon  evidence  of  the  commission  of  the  act  of  forni- 
cation itself,  though  the  detection  of  it  be  not  made  in  this  public  manner.  Rob.  Gav.  165., 
and  the  authorities  there  produced.] 

Savil,  91.  A  woman  cannot  waive  this  dower,  and  claim  her  dower  at 

.Leon.  83.  common  law ;  for  where  gavelkind  is  the  lex  loci,  it  must  govern 
the  property  of  the  place;  and  all  controversies  concerning 
lands,  where  such  law  obtains,  must  be  determined  with  a  strict 
regard  to  the  customs  which  are  annexed  to  such  law ;  for  if 
such  law  and  its  customs  are  not  made  the  rules  to  decide  the 
differences  by  that  arise  within  the  precinct  where  they  obtain, 
they  are  not  the  law  there. 

Lamb.  618,  Lambard  is  of  opinion,  that  a  legal  seisin  of  lands  in  gavelkind 

^I9-  in  a  husband  will  not  entitle  a  wife  to  dower,  as  it  will  of  an  in- 

no  case  in  the  heritance  at  common  law,  but  that  an  actual  seisin  is  required; 
books  -to  war-  and  he  founds  his  opinion  on  the  words  of  the  Kentish  custom, 
rant  this  opi-  which  he  hath  placed  in  the  latter  end  of  his  book  (a) ;  the  words 
™«n£0f  ^r*  are  tnese>  tnat  a  woman  shall  be  endowed  des  tenements  dont  son 
and  it  is  ob-  baron  morust  seise  fy  vestu ;  which  word  vestu,  in  his  opinion, 
servable,  that  must  mean  an  actual  seisin ;  and,  consequently,  since  customs 
the  word  vestu  derogatory  from  the  common  law  must  receive  a  severe  con- 

js  not  m  the  struction,  a  wife  will  not  be  received  to  claim  her  dower  in  gavel- 
cdition  of  the  ,  .  ,  .  ,  ,  .  .  r  ,  ,  ,  , 

book  referred    Kino-j  without  such  seisin  or  the  husband. 

to,  viz.  the  Custumal,  printed  by  Tottel ;  nor  in  a  manuscript-copy  of  that  record,  fairly  writ- 
ten on  vellum,  amongst  a  collection  of  the  old  statutes  in  Lincoln's  Inn  library.  But  were 
Mr.  Lombard's  the  right  reading,  it  might,  as  Mr.  Robinson  observes,  bear  some  doubt  whether 
he  has  not  put  too  strong  an  interpretation  on  this  word;  for  an  estate  vested  by  no  means 
imports  that  the  tenant  has  a  seisin  in  deed,  but  only  that  the  estate  is  not  in  abeyance  or 
contingency ;  and  undoubtedly  the  estate  vests  in  the  heir  at  law  immediately  on  the  death  of 
his  ancestor,  which  is,  before  entry,  called  a  seisin  in  law.  But  let  the  proper  sense  of  this 
single  word  be  what  it  will,  it  can  scarcely  be  sufficient  to  add  so  unreasonable  a  qualification 
to  the  custom,  as  that  the  laches  of  the  husband,  in  gaining  an  actual  seisin  by  entry,  shall 
prejudice  the  wife,  without  a  strong  usage  accordingly.  Rob.  Gav.  171,  173.] 

Cr°  pPh  r6l>  ^  gavelkind  land  is  devisable,  for  the  allodial  property  doth 
Biit  ky*  follow  the  rules  of  the  civil  law,  which  permits  any  person  to 
the  express  make  his  will,  and  to  dispose  of  his  estate;  and  this  notion  the 
words  of  the  clergy  seem  to  have  brought  over  into  all  those  allodial  posses- 
statute  of  sions,  and  the  custom  hath  continued  ever  since, 
frauds, 

39  Car.  2.  c.3.  §  5.  the  devise  of  these,  as  of  other  lands,  must  be  in  writing. 

All  the  children  shall  join  in  a  writ  of  attaint,  and  in  a  writ 
of  error  touching  the  gavelkind  lands;  for  since  they  have  a 
joint  title,  they  are  to  join  in  all  actions  for  the  recovery  of  their 
rights. 

(B)  The 
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(B)  The  particular  Cases  which  have  been  adjudged 
relating  to  this  Custom. 
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N  dower  brought  by  a  husband  and  wife,  the  defendant  pleads,  Leon.  133. 
that  the  land,  of  which  dower  is  demanded,  is  of  the  nature  P1-  8a. 
of  gavelkind  ;  and  that  the  custom  is,  in  land  of  such  nature,  to 
endow  the  wife  of  a  moiety  tenendum  quamdiu  non  maritata  re- 
manserit,  $  non  aliter ;  upon  which  the  demandants  demurred, 
and  judgement  was  given  against  them,  because  the  custom  is 
well  pleaded  against  the  dower  in  the  affirmative,  with  the  ne- 
gative  $•   non  aliter,  and  is    confessed    by  the  demurrer;  and 
therefore  the  feme  cannot  be  endowed  contrary  to  the  custom 
so  expressly  allowed. 

If  a  man  seised  of  lands  in  gavelkind  give  or  devise  them  to  a  Co.Litt.a;.a. 
man  and  his  eldest  heirs,  this  does  not  alter  the  customary  in- 
heritance, or  hinder  the  descent,  according  to  the  rules  in  gavel- 
kind, for  that  can  be  only  done  by  act  of  parliament. 

If  lands  in  gavelkind  descend  to  the  king  and  his  brother,  the  Plow.  105. 
king  shall  take  one  moiety,  and  his  brother  the  other ;  but,  if  Co.Litt.  15. 
the  king  dies,  his  moiety  shall  descend  to  his  eldest  son,  and  not 
according  to  the  rules  of  descent  in  gavelkind;  for  the  king  was 
seised  of  his  moiety  jure  corona,  therefore  it  shall  attend  the 
crown,  and,  consequently,  go  to  the  eldest  son. 

A.  seised  of  lands  in  gavelkind  had  issue  three  sons,  and  de-  Moore,  864. 
vised  part  to  one,  part  to  another,  and  other  part  to  a  third ;  Spark  v.  Pur- 
and  appointed  by  his  will,  that  if  any  of  them  died  without  issue,  n 
that  the  other  should  be  his  heir;  and  it  was  adjudged,  that 
each  of  them  had  an  estate- tail  by  implication,  by  that  part  of 
the  will,  that  if  any  of  them  died  without  issue,  the  other,  Sfc.  and 
likewise  that  the  word  heir  makes  a  fee-simple  in  that  part  that 
descends  to  the  survivor,  upon  the  death  of  the  rest  without  issue. 

A  man  seised  of  land  in  gavelkind  makes  a  feorFment  to  the  Bro.tit. 
use  of  himself  and  his   wife  in  tail,  the  remainder  to  his  right  Custom,  (i). 
heirs;  the  word  heirs  in  the  remainder  is  a  word  of  limitation,  tBut  *here  a 
and  not  of  purchase ;  and  therefore  the  remainder  shall  descend  kj,lci  ]andTJs~ 
according  to  the  custom  of  gavelkind.  executory, 

and  to  be  car- 
ried into  execution  by  a  court  of  equity,  that  court  will  direct  the  conveyance  to  be  made  ac- 
cording to  the  rules  of  the  common  law,  and  not  according  to  the  custom.  Roberts  v.  Dixon, 
i  Atk.  607.  See  Starkey  v.  Starkey,  infra,  tit.  Uses  and  ^Trustt  (H),  S.  P.] 

Lands  in  Kent  were  disgavelled  (by  31  H.  8.  c.  3.  and  a  pri-  Raym.jg.  76,' 
vate  act  made  2  &  3  E.  6.)  to  all  intents,  constructions,  and  77-    i  Sid.  77 
purposes  whatsoever ;  and  that  they  should  descend  as  lands  at  *3£  bLe8vg' 79* 
common  law,  any  custom  to  the  contrary  notwithstanding;  and  Hard.\zf." 
the  question  was,  whether  these  lands   lost  by  these  statutes  all 
their  other  qualities  or  customs  belonging  to  gavelkind,  as  well 
as  their  partibility;  and  resolved  that  they  lose  only  their  parti- 
bilitv. 

For 
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For  first,  these  acts  were  made  at  the  petition  of  those  gentle- 
men whose  lands  were  disgavelled,  to  prevent  the  extinction  of 
their  families  by  the  frequent  divisions  of  those  lands;  therefore 
it  is  to  be  presumed,  that  the  legislature  intended  only  to  destroy 
partibility,  as  that  part  of  the  custom  which  tended  to  the 
crumbling  of  families ;  and  not  those  other  beneficial  customs 
annexed  to  such  lands  in  Kent,  such  as  devising,  forfeiture  for 
treason  only,  Sfc. 

2.  To  expound  this  private  act  of  the  2  &  3  E,  6.  literally  in 
the  clause,  (that  they  should  be  as  lands  at  common  law  to  all  in- 
tents and  purposes,}  would  take  away  all  manner  of  power  of  de- 
vising those  lands;  for  lands  at  common  law  were  not  devise- 
able;  and  this  act  being  subsequent  to  32  H.  8.  c.  I.,  and 
34  &  35  H.  8.  c.  5.  of  wills,  must  repeal  them,  and,  consequently, 
prevent  all  future  devises ;  but  this  restraint  cannot  be  intended 
to  be  within  the  view  of  the  petitioners,  nor  of  the  legislature 
that  framed  the  act  upon  the  petition. 

Sid.  137.  3.  Though  in  the  beginning  of  the  clause  the  words  to  all  in- 

Raym.59. 77.  fenfs  and  purposes,  &c.  are  large,  yet  they  are  restrained  by  the 
last  words  of  the  clause,  viz.  that  they  should  descend  as  lands 
at  common  law,  and,  consequently,  the  custom  of  partibility  is 
only  destroyed ;  moreover  it  is  very  much  to  be  doubted,  whether 
the  power  of  devising,  and  the  other  qualities  annexed  to  the 
partible  lands  in  Kent,  be  essential  to  gavelkind ;  for  the  custom 
of  gavelkind  prevails  in  other  countries  besides  Kent;  and  yet  it 
may  be  very  much  questioned,  whether  the  gavelkind  of  Kent, 
and  that  in  other  countries,  agree  in  any  thing  but  the  manner 
of  descent ;  and  if  this  doubt  may  be  admitted,  then  those  ex- 
traordinary customs  in  Kent  cannot  be  extinguished  by  a  statute, 
without  particular  words  for  that  purpose. 

Raym.  76.  To  illustrate  this  point  farther,  it  will  be  necessary  to  take 

1  Lev.  79.        notice,  that  it  is  sufficient  for  any  one,  who  will  entitle  himself 
Car  c6z.      '   by  the  custom  of  gavelkind,  to  plead  that  the  land  is  in  Kent, 
a  Sid.  153.       and  of  the  nature  of  gavelkind,  without  pleading  the  custom 
Brown  v.          specially;  but,  if  any  one  will  plead  the  custom  of  devising,  or 
of  having  a  moiety  as  tenant  by  the  curtesy,  or  in  dowei*,  he 
Rob1  Gavf  41.    must  plead  the  custom  specially,  and  not  in  that  general  man- 
ner he  may  plead  gavelkind.     And  the  reason  of  this  difference 
seems  to  be  this,  That  gavelkind  in  Kent  is  the  general  law  of 
the  place,  and  no  particular  custom  ;  and  therefore  when  it  is 
generally  alleged,  the  court  shall  take  notice  of  it  as  of  a  law 
i  Ld.Raym.     that  prevails  in  a  considerable  part  of  the  kingdom;  but  as  for 
i*9a<  the  other  customs,  they  arc  not  an  essential  part  of  gavelkind, 

and  so  are  not  laid  before  a  court  upon  a  general  pleading  of 
gavelkind,  but  require  a  particular  manner  of  pleading  them,  as 
all  other  private  customs  do  which  arc  derogatory  to  the  laws  of 
the  kingdom,  that  the  judges  may  be  apprised  of  them,  and 
where  they  obtain,  and  so  give  their  decisions  with  regard  to 
them. 

Co.Litt.  175.         Heirs  in  gavelkind  shall  make  partition  as  parceners,  and  a 
b.  Lit.  §  265.   wrjt  of  partition  lies  between  them  as  it  does  between  parceners; 

and 


GRANTS.  59 

and  in  the  declaration  upon  such  writ  the  custom  must  be  men- 
tioned ;  as  to  say,  that  the  land  is  of  the  custom  of  gavelkind ; 
but  they  need  not  prescribe;  for  though  the  custom,  as  different 
from  the  general  law  of  the  kingdom,  must  be  taken  notice  of 
to  the  judges,  yet  there  is  no  necessity  for  prescribing,  because 
it  is  lex  loci. 

[If  a  man  has  three  sons,  and  purchases  lands  in  gavelkind,  a  Ld.  Raym. 
and  a  younger  son  dies  in  the  lifetime  of  the  father,  leaving  1024.    i  Salk. 
issue  a  daughter,  the  daughter  shall  inherit  the  part  of  her  ^'s  * 
father  jure  representationis ;  for  the  custom  having  made  all  the          ' 
sons  heirs,  the  law  implies  all  the  necessary  incidents  and  con- 
sequences in  point  of  descent.     And  the  representative  would  in 
like  manner  be  admitted,  though  the  lands  were  not  purchased 
till  after  the  death  of  her  father.] 
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'"THE  word  grant  is  regularly  applied  to  things  incorporeal,  Co.  Lite.  171. 
•*•    such  as  advowsons,  rents,  commons,  reversions,  Sfc.  which  a.  33*.  a. 
are  therefore  said  to  lie  in  grant,  and  not  in  (a)  livery,  because  ^^  pjr  """ 
they  cannot  pass  from  one  to  another  without  (b)  deed.  word  "  grant," 

and  its  operation  in  conveyances  of  estates  in  fee-simple,  in  gifts  in  tail,  and  in  leases  for  lives 
and  for  years,  is  explained  by  Mr.  Butler  in  his  very  learned  note  upon  Co.  Litt.  384.  a.] 
(a)  What  thing  lies  in  grant,  and  not  in  prescription,  <$•  vice  versa,  vide  Dav.  13.  (b)  That  a 
rent  granted  by  one  coparcener  to  another  for  equality  of  partition,  is  good  without  deed, 
because  they  do  not  claim  from  each  other,  but  as  making  one  heir  to  their  ancestor.  Co. 
Litt.  169.  a. 

|| But  at  common  law  the  grant  was  only  inchoate  until  the  Prest.  Tr. 
tenant  had  attorned ;  in  other  words,  had  consented  to  the  grant.  Conv.  41. 
The  statute  of  4  &  5  Ann.  c.  16.  for  the  amendment  of  the  law, 
having  superseded  the  necessity  of  attornment,  it  would  seem, 
notwithstanding  the  doctrine  adverted  to  by  Mr.  Fearne  to  the  Fearne's 
contrary,  that  a  grant  by  a  person  having  an  incorporeal  here-  Posth.  »S. 
ditament,  or  having  a  reversion  or  remainder  expectant  on  a 
particular  estate,  will  immediately,  and  by  its  own  operation, 
pass  the  freehold  to  the  grantee.  || 

On  this  difference  between  things  corporeal  and  incorporeal,  Lit.  §617. 
it  hath  been  holden,  that  there  can  be  no  discontinuance  of  Co.  Litt.  317. 
things  which  lie  in  grant;  and  therefore  if  tenant  in  tail  of  a  L*e0nC°'85' 
rent,  advowson,  common,  or  remainder,  or  reversion  expectant  $  ^ 
on  a  freehold,  make  a  grant  by  deed  or  fine,  or  disseise  the  aAnd.no. 
tenant  of  the  land  out  of  which  the  rent  is  issuing,  whereof  he  is 

seised 
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Co.  Litt.  133. 
b.  8  Co.  45.  a 


seised  in  tail,  and  make  a  feoffment  with  warranty,  that  these 
acts  work  no  discontinuance  of  the  entail,  for  nothing  passes  but 
during  the  life  of  tenant  in  tail,  which  is  lawful. 

Also,  of  things  which  may  be  transferred  without  the  noto- 
riety of  livery  and  seisin,  such  as  rents,  advowsons,  fyc.  which 
lie  in  grant,  a  man  cannot  by  any  disposition  or  act  in  pais  for- 
feit them ;  and  therefore,  if  a  man  seised  of  a  rent,  advowson,  or 
common  for  life,  grants  them  by  deed  to  another  in  fee,  this  is 
no  forfeiture;  for  this  can  be  no  way  prejudicial  to  him  in  rever- 
sion, because,  should  the  grantee  claim  an  estate  in  fee,  he  can 
make  no  title  without  the  original  grant  made  to  his  grantor, 
by  which  it  must  appear  what  interest  he  had,  and,  conse- 
quently, what  estate  he  could  convey;  and  so  the  grantee, 
notwithstanding  the  grant  in  fee,  can  claim  no  larger  estate  than 
his  grantor  had  power  to  make,  and  so  he  in  reversion  can  re- 
ceive no  prejudice. 

So,  there  can  be  no  occupant  of  things  which  lie  in  grant  (a), 
and  which  cannot  pass  without  deed,  as  rents,  tyc.  because 
these  things  having  no  natural  existence,  but  consisting  purely 
in  the  agreement,  and  depending  on  the  institution  of  the  society 
for  their  being,  no  man  can  enter  to  possess  them.  Besides,  as 
these  things  are  framed,  and  have  their  existence  by  the  municipal 
laws  of  the  nation ;  so  those  laws  have  established  the  solemnity 
of  a  deed  to  transfer  them ;  whence  it  follows,  that  since  no  man 
can  make  himself  a  title  to  those  things  without  deed,  whoever 
claims  them,  must  shew  he  is  a  party  to  the  deed  before  he  can 
derive  himself  a  title  to  the  things  contained  in  the  deed. 

grant  of  a  rent  pur  autre  vie,  they  shall  take.     Dy.  186.  in  marg.     i  Bulstr.  155.    Mo.  6*3. 

664.     Goldb.  17*-] 

But  for  the  better  understanding  of  this  head  we  shall  con- 
sider, 

(A)  What    Persons    may    make  good   grants:    Aad 

herein, 

1 .  Of  Grants  by  Corporations. 

2.  Of  Grants  by  Ecclesiastical  Persons. 

3.  Of  Grants  by  Infants. 

4.  Of  Grants  by  Feme  Coverts. 

5.  Of  Grants  by  Idiots  and  Persons  of  Insane  Memory. 

6.  Of  Grants  by  Persons  under  Duress. 

(B)  What  Persons  may  take  by  Grant. 

(C)  What  Name  or  Description  of  the  Grantor,  or 

the    Grantee,    will    make    the    Grant    certain 
enough. 

(D)  Of 


Co.  Litt.  41-  b- 
a  Roll.  Abr. 

Cro.  Eliz.  7»i. 
901. 

Vaugh.  199. 
(a)  [That  is,  a 
general  occu- 
pant ;  for 
according  to 
Lord  Coke, 
Co.  Litt.  388., 
if  heirs  are 
named  in  the 
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(D)  Of  what  Interest  in  the  Grantor  he  may  dispose  : 

And  herein, 

1.  Where  by  Reason  of  Maintenance  a    Thing  cannot  be 

granted  or  assigned  over. 

2.  Where  the  Grantor  must  have  the  absolute  Property,  so  that 

the  Grant  be  not  to  the  Prejudice  of  a  third  Person. 

3.  Whether  a  bare  Eight  or  Possibility  may  be  granted  or 

assigned  over. 

4.  What  Seisin  or  Possession  in  the  Grantor  will  enable  him 

to  grant  it  over. 

5.  Where  the  Grantor's  Right,  being  joined  with  a  Trust  or 

Confidence,  is  incapable  of  being  granted  or  assigned 
over. 

(E)  What  Ceremony   is   requisite  to   the    Perfection 

of  a  Grant :  And  herein  of  the  Necessity  of  a 
Deed. 

(F)  What    Words    are    sufficient    to    create    a    good 

Grant. 

(G)  Where  a  Thing  shall  be  said  to  pass  by  Grant,  or 

some  other  Conveyance. 

(H)  Where  Grants  shall  -be  said  to  be  good,  or  void, 
for  Incertainty :  And  herein, 

1.  What  shall  be  a  sufficient  Description  of  the  Thing  granted, 

notwithstanding  any  Misrecital  thereof. 

2.  Where  a  Defect  in  the  Description  may  be  aided  by  Re- 

lation to  a  Thing  'certain. 

3.  Where,  by  an  Election  given  to  the  Grantee,   he  may  re- 

duce an  uncertain  Grant  to  a  Certainty. 

(I)  How  Grants  are  to  be  expounded  :  And  herein, 

1.  How  to  be  construed  where  there  appears  a  Repugnancy  in 

the  Words. 

2.  Where  the  Premises   differ  from   the  Habendum,    and 

therein  how  far  the  Habendum  may  enlarge  or  abridge 
the  Grant  in  the  Premises. 

3.  How  the  Words  of  a  Grant  are  to  be  construed  as  to  the 

Things  intended  to  be  granted. 

4.  Where  a  Tiling  shall  be  said  to  pass  as  appendant,  appur- 

tenant, or  incident. 

5.  What  Estate  or  Interest  shall  be  said  to  be  granted. 

6.  At  "what  Time  the  Thing  granted  becomes  vested,  and  when 

the  Grantee  must  take  the  same. 

(A)  What 
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(A)  What   Persons   may   make   good   Grants:    And 

herein, 


But  for  this, 
vide  tit. 
Corporations. 

21  £.4.  12. 

Moore,  51. 
Perk.  $31,32. 


Perk.  §3. 


Comp.  In- 
cumb.  415. 


I. 


Of  Grants  by  Corporations. 


Comp.  In- 
cumb.  415- 


Vide  these 
statutes  and 
the  explana- 
tion of them, 
tit.  Leases  and 
Terms  for 
Years. 

Hetley,57. 


7  Co.  7.    Bed- 
ford's case,  if 
made  by  a 
bishop.though 
confirmed  by 
dean  and 
chapter,  are 
void. 

Cro.  Eliz.  107. 
440.  690. 
Ander.  241. 


pORPORATIONS  aggregate,    although  they  be  invisible, 
and  exist  only  in  supposition  arid  intendment  of  law,  yet  are 
they  capable  of  making  grants  and  parting  with  their  possessions. 
But  a  dean,  without  the  chapter ;  a  mayor,  without  his  com- 
monalty ;  the  master  of  a  college,  or  hospital,  without  his  fel- 
lows, cannot  grant  or   make   any  contract  that  will  bind  the 
corporation. 

2.  Of  Grants  by  Ecclesiastical  Persons. 

The  grants  of  all  persons  dead  in  law,  as  monks,  friars,  canons 
professed,  and  such  like  religious  persons,  were  always  holden 
void. 

But  it  seems  that,  by  the  common  law,  deans  and  chapter?, 
masters  and  fellows  of  colleges,  masters  and  brethren  of  hos- 
pitals, and  such  like  corporations  aggregate  of  many,  might  of 
themselves  alone,  without  the  consent  or  confirmation  of  any, 
have  made  long  leases  for  lives  or  years,  or  gifts  in  tail,  or 
estates  in  fee  to  others  of  their  possessions,  at  their  wills  and 
pleasure. 

So,  bishops,  deans,  fyc.  seised  in  the  right  of  their  bishopricks, 
deaneries,  fyc. ;  so  archdeacons,  prebendaries,  parsons,  vicars,  fyc. 
with  the  consent  and  confirmation  of  others,  might  grant  their 
possessions  in  the  same  manner  as  other  aggregate  corporations. 

But  now,  by  the  statutes  of  i  Eliz.  c.  19.  and  13  Eliz.  c.  10. 
all  gifts,  grants,  feoffments,  or  other  conveyance  by  bishops, 
masters,  and  fellows  of  colleges,  deans  and  chapters,  fyc.  are 
void,  except  leases  for  the  term  of  twenty-one  years,  or  three 
lives,  being  made  conformable  to  the  rules  prescribed  by  these 
statutes. 

If  a  person  obtains  a  grant  to  build  houses  on  church  or  col- 
lege land,  and  this  is  confirmed  (where  confirmation  is  neces- 
sary); this  grant  makes  no  alienation,  but  is  only  as  a  licence  or 
covenant;  for  the  soil  remains  in  the  grantor,  and  so,  by  con- 
sequence, the  houses  are  also  in  him. 

Ecclesiastical  persons  seised  of  advowsons  in  right  of  their 
churches,  are  restrained  from  alienating  the  same,  or  granting 
the  next  or  other  avoidance  thereof,  to  the  prejudice  of  their 
successors ;  for  these  are  parcels  of  the  possessions  and  heredi- 
taments of  the  church,  and  not  things  whereof  an  annual  rent 
or  profit  can  be  reserved. 

But,  though  these  grants  are  void  against  their  successors  and 
the  king,  yet  the  grant  of  a  bishop,  in  such  case,  is  good  against 

himself, 
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himself,  so  that  he  cannot  avoid  it  during  the  time  that  he  con- 
tinueth  bishop,  the  statutes  being  made  only  for  the  benefit 
of  the  successors,  that,  by  the  preceding  possessors,  they  might 
not  be  prejudiced  in  their  respective  rights ;  but  not  to  restrain 
those  in  possession  from  doing  any  thing  to  bind  themselves 
during  their  own  time. 

The  like  law  in  case  of  grants  made  by  deans  and  chapters,  3  Co.  60.  Cro. 

for  they  are  void  when  the  dean  (being  principal  member  of  Ja.  173. 

the  corporation)  dies,  and  bind  both  dean  and  chapter  during  The  grant  of 
his  life  only.  avoidance  by 

a  chapter,  not  being  made  by  the  head  of  the  corporation,  is  void  immediately.  Chapter  of 
Southwell  v.  Bishop  of  Lincoln,  2  Mod.  56.  i  Mod.  204.  S.  C. 

So,  the  grant  of  the  next  avoidance  of  an  advowson  is  only  10  Co.  60. 
void  against  the  successor,  but  shall  bind  the  bishop  himself,  $c.  Keb.  182. 
So,  if  an  annuity  be  granted  by  a  bishop  out  of  the  possession  of  ^T^  3^f' 
the  bishoprick,  this  is  not  void  (a)  against  the  bishop  that  makes  Hshop'makes 
the  grant  thereof.  a  lease  for 

above  twenty- 
one  years,  this  shall  bind  the  bishop  during  his  time.     2  Leon.  138. Or  if  a  bishop  lets 

tithes  for  three  lives,  which  is  avoid  lease  against  the  successor,  because  there  is  not  anv  re- 
medy for  the  rent ;  yet  it  is  not  void  against  the  bishop  himself.  Cro.  Ja.  173. So,  where 

a  bishop,  by  deed  enrolled  granted  to  the  queen,  without  the  consent  of  the  dean  and  chapter ; 
it  was  holden  that  this  was  not  void  against  the  bishop  himself.  Roll.  Rep.  15 1. 

So,  if  an  (b)  archdeacon,  dean,   prebendary,  $c.  make  leases,  Goulds.  138. 
or  other  grants  of  any  of  their  sole  possessions,  not  warranted  by  Hetley,  24. 

statute,  they  shall  be  bound  bv  their  own  grants  for  the  time.        (*)  But>  w^ere 

J  there  is  a 

chapter  that  hath  no  dean,  as  the  chapter  of  the  collegiate  church  of  Southwell,  Brants  or 
leases  made  b}'  them,  contrary  to  the  statute  of  13  Eliz.  c.  10.,  are  void  ab  initio  ;  for  they 

must  be  either  so,  or  good  for  ever.     Mod.  204. So,  in  all  cases  where  a  corporation  a<»- 

gregate  makes  a  lease  not  warranted  by  the  statute  of  13  Eliz.  c.  10.,  such  lease  is  void  ab  initio 
against  themselves;  but  where  a  sole  corporation  makes  such  lease,  it  shall  bind  him  that 
makes  it,  but  shall  be  void  against  his  successors.  Leon.  308.  Hard.  326. 

Where  the  master  and  fellows  of  a  college  by  deed  enrolled  nCo.  67. 
made  a  lease  not  warranted  by  the  statute,  and  levied  a  fine,  and  Roll- Rep.  151. 
five  years  passed  without  claim ;    in  this  case,  though  it  was  Leon<  3°6- 
holden,  that  the  lease  was  void  against  the  succeeding  master,  yet 
it  was  good  during  the  life  of  the  master  that  was  party  to  the 
lease,  and  made  no  claim,  because  he  is  the  head  and  principal 
part  of  the  corporation. 

3.  Of  Grants  ly  Infants. 

Infants  in  regard  to  their  want  of  understanding  are  so  far  pro-  Vide  head  of 
tected  by  the  law,  that  (c)  regularly  all  their  grants  are  void  in  Infancy  nnd 

the  same  manner  as  their  contracts  are.  ^Ku 
.                                                                                                                               (c)  Where  an 
mtant  may  dispose  of  lands  in  gavelkind,  vide  tit.  Gavelkind,  ante. That  an  infant  co- 
parcener shall  be  bound  by  partition,  tit.  Coparceners. What  acts  he  may  do  when  exe- 
cutor, tit.  Executors  and  Administrators. 

But  herein  the  law  distinguishes  between  such  grants  as  are  Perk.  §  13. 19. 
void,  or  only  voidable;  the  first  of  which  are  all  such  gifts, 

grants 
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(a)  ||  The  doc 
trine  of  the 


grants  or  deeds  made  by  an  infant,  as  do  not  take  effect  by 
delivery  of  his  hand ;  as,  if  an  infant  give  a  horse,  and  do  not 
hTthVcase  deliver  the  horse  with  his  hand,  and  the  donee  take  the  horse  by 
force  of  the  gift,  the  infant  shall  have  an  action  of  trespass,  for 
the  grant  was  merely  void,  (a] 


of  Zouch 
v.  Parsons, 
3  Burr.  1794. 

that  a  conveyance  by  lease  and  release  was,  under  the  circumstances  which  occurred  in  that 
case,  voidable  only,  and  not  void,  seems  to  be  entirely  exploded  in  practice;  and  the  proba- 
bility is,  though  the  case  itself  has  never  been  expressly  over-ruled,  that  whenever  the  point 
shall  require  an  explicit  decision,  it  will  be  determined  that  such  a  conveyance  by  an  infant 
cannot,  under  any  circumstances  of  interest  or  no  interest  in  the  infant,  or  benefit  or  no  benefit 
to  him,  be  supported.  ^  Prest.  Tr.  Conv.  248 — 150. || 


Perk.  §  la,  13. 
Perk.  §  13. 


Perk.  §  19. ; 
but  for  this 
vide  head  of 
Fines  and 
Recoveries, 
ante. 

Noy,  41- 
4  Co.  23. 
8  Co.  63. 


Vide  tit.  Baron 
and  Feme. 

(b)  Perk.  §  6. 


Perk.     8. 


But,  if  an  infant  enter  into  an  obligation,  make  a  feoffment, 
levy  a  fine,  or  suffer  a  recovery,  these  are  not  merely  void,  but 
only  voidable  by  him. 

If  an  infant  being  seised  of  a  carve  of  land,  grant  a  rent-charge 
to  be  issuing  out  of  the  same  carve  by  deed,  and  the  grantee  dis- 
train, he  shall  punish  him  as  a  trespasser,  notwithstanding  that 
the  infant  delivered  the  deed  with  his  own  hand. 

If  an  infant  grant  a  rent  by  fine,  this  grant  is  voidable  by  him- 
self during  his  nonage,  by  writ  of  error;  but,  if  he  do  not  avoid 
it  during  his  nonage,  it  is  good  for  ever.  Also,  if  he  die  during 
his  nonage,  his  heir  shall  not  avoid  it. 

An  infant  being  lord  of  a  copyhold  manor  may  grant  copy- 
holds, for  those  estates  have  their  force  and  effect  from  the 
custom  of  the  manor  by  which  they  have  been  demised,  and  are 
demisable,  time  out  of  mind,  without  any  regard  to  the  person  of 
the  grantor. 

4.  Of  Grants  by  Feme  Coverts. 

A  grant  by  a  feme  covert  is  void;  for  no  act  of  hers  can 
transfer  that  interest  which  the  intermarriage  has  vested  in  the 
husband.  And  therefore  (b)  if  a  man  be  seised  of  land  in  right 
of  his  wife,  and  his  wife  grant  a  rent  issuing  out  of  the  same 
land,  without  the  knowledge  of  the  husband ;  this  grant  is  void ; 
and  so  it  is  notwithstanding  that  the  husband  had  conusance  of 
it,  if  it  be  made  and  delivered  without  his  assent,  or  with  his 
assent,  if  it  be  made  in  the  name  of  the  wife,  and  not  in  the 
name  of  the  husband.  And  notwithstanding  the  husband  be 
abroad  out  of  the  country  at  the  time  of  such  grant  made  and 
delivered,  so  that  it  is  not  known  whether  he  be  alive  or  dead ; 
yet  such  grant  is  void  if  the  husband  be  living;  inasmuch  as  if 
the  grantee,  by  force  of  such  grant,  enter  into  the  land  and  dis- 
train, the  husband,  at  his  return,  shall  have,  for  his  entry  and 
distress,  an  action  of  trespass. 

So,  if  there  be  a  difference  betwixt  the  husband  and  wife,  by 
reason  whereof  certain  lands  of  the  husband  are  assigned  unto  the 
wife  by  the  friends  of  the  husband,  and  by  his  assent,  and  the 
wife  grant  a  rent-charge  to  be  issuing  out  of  the  same  lands  unto 
a  stranger,  the  grant  is  void. 

If 


(B)  WJtat  Persons  may  take  by  Grant. 

If  a  single  woman  being  seised  of  a  carve  of  land,  by  deed  Perk.  §  9. 
grant  a  rent-charge  thereout,  and  she  deliver  the  deed  to  a 
stranger  as  an  escrol,  upon  condition,  that  if  the  grantee  go 
to  Rome  and  return  hack  before  the  feast  of  Easter  then  next 
following,  that  then  he  shall  deliver  the  same  escrol  as  her 
deed  unto  the  grantee;  the  woman  marry,  and  before  the 
feast  of  Easter,  and  during  the  coverture,  the  grantee  go  to 
Rome,  and  return  again,  and  the  stranger  deliver  the  escrol 
unto  him  as  the  deed  of  the  woman ;  this  grant  is  good, 
notwithstanding  that  the  husband  was  seised  of  the  land  in  the 
right  of  his  wife,  before  that  the  grant  took  effect,  for  it  shall 
have  relation  to  the  first  delivery,  at  which  time  she  was  a 
feme  sole. 

But  in  this  case  the  grantee  shall  not  have  any  rent  by  force  of  perk.  §  10. 
the  said  grant  before  the  last  delivery,  when  the  same  took  effect 
as  a  complete  deed. 

Also  in  such  case,  if  the  woman  had  been  married  at  the  time  Perk.  §11. 
of  the  delivery  of  the  deed  as  an  escrol,  and  her  husband  died, 
and  the  grantee,  after  his  death,  had  performed  the  condition,  the 
grant  had  been  void;  for  the  delivery  of  the  deed  as  an  escrol, 
being  at  a  time  when  she  was  a  feme  covert,  no  subsequent  act 
can  make  it  good. 

5.  Of  Grants  by  Idiots  and  Persons  of  insane  Memory. 

For  the  learning  on  this  head,  see  tit.  Idiots  and  Lunaticks, 
infra. 

6.  Of  Grants  by  Persons  under  Duress. 

The  grants  of  persons  under  duress  are  void  ;  that  is,  if  they  *  Inst.  483. 
were  made  under  an  apprehension  of  some  bodily  hurt,  or  if  the   *"fetit. 
grantor  were  imprisoned  without  cause,  and  the  grantee  refused 
to  release  or  discharge  him,  unless  he  made  such  grant. 

But  menacing  to  burn  houses,  or  spoil  or  carry  away  the  4  Inst.  483. 
party's  goods,  is  not  sufficient  to  avoid  the  grant ;  for  if  he  should   ?erk.  )  l  f" 
suffer  what  he  is  threatened  with,   he  may  sue   and  recover 
damages  in  proportion  to  the  injury  done  him. 


(B)  What  Persons  may  take  by  Grant. 


T 


1 


HERE  are  few  or  no  persons  excluded  from  being  grantees,  Perk.  $48. 

and  therefore  a  man  attainted  of  felony,  murder,  or  treason, 
may  be  a  grantee.  So,  the  king's  villein,  an  alien,  one  out- 
lawed in  a  personal  action,  or  a  bastard,  may  be  grantees. 

A  feme  covert  may  be  a  grantee,  and  therefore  if  a  rent-charge  perk.  §  43. 
be  granted  to  a  feme  covert,  and  the  deed  be  delivered  to  her 
without  the  privity   or  knowledge   of  her  husband,    and  the 
husband  die  before  any  disagreement  made  by  him,  and  before 
any  day  of  payment,  the  "rant  is  good,  and  shall  not  be  avoid- 

VoL.1V.  F  ed 
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ed  by  saying,  that  the  husband  did  not  agree,  #c.,  but  the  dis- 
agreement of  the  husband  ought  to  be  shewn. 

a  Roll.  Abr.  If  an  Englishman  goes  into  France,  and  there  becomes  a 
43.  said  to  be^  mon^  yet  jie  js  capable  of  taking  by  a  grant  made  to  him  in 
the  judges  at  England,  because  such  profession  is  not  triable;  and  also  for 
Serjeants'  Inn,  that  all  such  professions  are  taken  away  and  declared  unlawful, 
44  Eliz.  in  as  being  contrary  to  our  established  religion. 
Ley's  case. 

Co.  Litt.  9.  Although  (a)  aggregate  corporations  are  invisible  and  exist 

Saund.  344.  oniy  jn  supposition  oP  law,  yet  are  they  capable  of  taking  by 
fa}\ So  church-  grant>  ^or  tne  benefit  of  the  members  of  the  corporation. 

wardens  may 

take  goods  for  the  benefit  of  the  church.    Rol.  Abr.  393.     March  66. But  not  lands. 

izH.  7.  27.    Kelw.  32.  a.     Co.  Litt.  3.  a.   Salk.  167.  pi.  7. Except  in  London,  where  the 

parson  and  churchwardens  are  a  corporation,  and  may  purchase  and  demise  lands,  &c.  Cro. 
Ja-532.  March,  66.  'Lane,  21.  5  Mod.  395.  So  in  other  places  by  act  of  parliament;  as 
by  st.  9  G.  c.  7. 

48  E.  3. 17.  As,  where  the  mayor  and  commonalty  of  N.  brought  an  ac- 

Saund.  344.      tion  of  covenant  against  the  mayor,  bailiffs,  and  commonalty  of 

cited.  Derby,  and  declared,  that  the  defendants'  predecessors  had  by 

their  deed  granted  to  the  plaintiffs'  predecessors,  that  all  the 

commonalty  of  N.  should  be  discharged  of  murage,  pontage, 

custom,  and  toll,  for   all  their  merchandize,  fyc.  within  the  vill 

of  Derby,  and    that   the  officers  of  Derby  had   taken  toll  and 

custom  of  the  burgesses  of  N.  against  the  covenant ;  it  was  holden 

that  the  action  lay,  and  that  the  grant  to  the  corporation  for  the 

benefit  of  the  particular  rnembers  was  good. 

Co.Litt.  94.  b.  If  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  and  com- 
monalty, or  any  other  corporation  aggregate  of  many  persons 
capable  to  purchase,  they  have  a  fee-simple  without  the  word 
successors,  because  in  judgment  of  law  they  never  die. 

21  E.  4.  76.  So,  if  a  lease  be  made  to  them  during  their  lives  j  this  is 

Roll.Abr.843.  equal  to  a  grant  made  to  them  while  they  continue  a  body  poli- 
tick, which,  by  reason  of  the  perpetual  succession  of  its  mem- 
bers, is  in  law  looked  upon  to  be  for  ever. 
Leon.  30.  If  A.  grants  to  the  mayor  and  burgesses  of  Z).,  the  moiety  of 

a  yardland  in  the  waste  of ,  without  describing  in  what 

part  it  should  be,  or  how  it  is  bounded,  the  corporation  cannot 
make  their  election  by  attorney,  but  are  first  to  resolve  on  hav- 
ing the  land,  and  then  they  may  make  a  special  warrant  of  at- 
torney, reciting  the  grant  to  them,  and  in  which  part  of  the 
waste  the  grant  should  take  effect,  and  according  to  such  di- 
rection the  attorney  is  to  enter. 

(C)  What  Name  or   Description  of  the  Grantor  or 
Grantee  will  make  the  Grant  certain  enough. 

Perk.  §  36.          THE  names  of  persons  at  this  day  are  only  sounds  for  distinc- 

Goulds.  122.  tion-sake,  though  it  is  probable  they  originally  imported 

something  more,  as  some  natural  qualities,  features,  or  relations ; 

but 
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but  now  there  is  no  other  vise  of  them,  but  to  mark  out 
the  families  or  individuals  we  speak  of,  and  to  distinguish 
them  from  all  others;  and  therefore  in  grants,  which  are  to 
receive  the  most  benign  interpretation,  and  most  against  the 
grantor,  if  there  be  sufficient  shewn  to  ascertain  the  grantor 
and  grantee,  and  to  distinguish  them  from  all  others,  the  grant 
will  be  good. 

And  this  \ve  may  observe  in  those  cases,  where  there  are  such  Co.  Litt.  3. 
sufficient  marks  or*  distinction,  that  the  grant  would  be  good  ??^^hr"*3" 
without  any  name  at  all ;  consequently,  a  mistake  in  the  name  pkadin^n 
of  baptism  or  surname,  is  to  be  looked  upon  but  as  surplusage,  these  cases, 
and  will  not  vitiate;  as  a  (a]  grant  by  or  to  George,  Bishop  of  the  Christian 
Norwich,  where  his  name  is  John :  or  to  Henry,  Earl  of  Pern-  JJJ^  JJJ^J 
broke,  where  his  name  is  Robert,  is  good,  for  there  cannot  be  £.  ^  death 
more  persons  of  those  names.  of  the  indivi- 

dual is  a  good 

plea  in  abatement,  which  often  falls  out,  where  the  same  office,  dignity,  or  relation,  continue 
in  another.    Co.  Litt.  3. 

So,  a  grant  of  an  annuity  by  an  abbot,  by  the  name  of  the  Perk.  §  36. 
foundation,  without  his  name  of  baptism,  is  good,  if  there  be  not  a  Roll.  Abr. 
any  more  abbots  in  England  of  the  same  name  of  foundation.        44' 

If  a  grant  be  made  to  a  man  and  his  wife,  without  naming  her  46  E.  3.  22.  b. 
by  the  name  of  baptism,  vet  she  shall  take.  a  Roll.  Abr. 

43-  "ted. 

So,  if  a  grant  be  made  to  T.  and  Elen  his  wife,  where  in  truth  3*1.4.  25. 
her  name  is  Emlyn,  yet  the  grant  is  good;  for  being  called  the  2  Roll.  Abr. 
wife  of  T.  reduces  it  to  a  sufficient  certainty.  43'         ltt<3' 

If  A.  be  created  a  herald,  and  in  the  patent  he  be  called  Chester,  i  Roll.  Abr. 
a  grant  or  obligation  made  to  him  by  the  name  of  Chester  is  44- 
good;  for  this  sufficiently  distinguishes  him  from  all  other  men. 

If  there  be  father  and  son  of  the  same  name,  and  the  father  Perk.  §  37. 
grant  an  annuity  by  his  name,  without  any  addition,  it  shall  be 
intended  the  grant  of  the  father:  and   if  the  son  being  of  the  13  H.  4.  4. 
same  name  with  his  father,  grant  an  annuity  without  any  addi- 
tion, yet  the  grant  is  good ;  for  he  cannot  deny  his  own  deed. 

A  (b)  bastard,  who  is  known  to  be  the  son  of  such  a  one,  may  Co.  Litt.  3. 
purchase,  or  be  a  grantee  by  such  reputed  name;  for  all  surnames  2  Roll.  Abr. 
were  originally  acquired  by  reputation.  flflfo 

woman,  who 

hath  gotten  the  reputation  of  being  the  wife  of  such  a  one,  may  be  a  grantee  by  that  name, 
though  in  truth  she  was  never  married  to  him.     Hob.  32. 

As,  where  George  Shelly  conveyed  lands  to  the  use  of  him-  Co.  Litt.  3. 
self,  the  remainder  to  George  Shelly  his  son,  whereas  in  truth 
George  was  born  of  one  B.  in  matrimony  of  one  C.,  yet  was 
reputed  the  son  of  George,  and  educated  by  him ;  though  the 
boy  was  but  six  years  old,  it  was  ruled  he  should  take  the  remain- 
der ;  for  having  gotten  by  reputation  the  name  of  George  Shelly.. 
these  words  are  a  certain  description  of  the  person  to  take  the 
remainder. 

F  2  But, 
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cases  in 
Co.Litt-3.b.] 


sRoll.Abr.  But,  if  a,  remainder  be  limited  to  the  eldest  issue  of  J.  &, 

w'  I4'  whether  legitimate  or  illegitimate,  and  J.  S.  have  issue  a  bastard, 

Edwards  V  ne  s'la^  not  ta^e  *^ls  remainder;  for  it  is  not  vested  in  J.  S.  as  it 
[See  Mr.  Har-  was  in  the  other  case,  but  is  in  contingency,  and  the  certain  time 
grave's  note  is  not  defined  when  this  contingency  shall  happen  ;  for  the  bas- 
taYd,  at  his  birth,  does  not  acquire  the  reputation  of  being  the 
*ssue  °f  ^  ^  an(*  smce  tne  bastard,  when  first  in  being,  cannot 
take  by  virtue  of  this  limitation,  he  can  never  take  it ;  for  he  can- 
not be  understood  to  be  the  person  designed  and  marked  out  by 
these  words,  if  after  his  birth  it  depends  on  the  uncertainty, of 
popular  reputation,  whether  he  should  take  the  remainder  or 
not ;  and  such  a  designation  of  the  person  as  contains  no  cer- 
tainty in  itself,  or  no  relation  to  any  other  certain  matter  that 
may  reduce  it  to  certainty,  is  a  void  limitation. 

But,  where  a  remainder  is  limited  to  the  eldest  son  of  Jane  S., 
whether  legitimate  or  illegitimate,  and  she  hath  issue  a  bastard, 
he  shall  take  this  remainder,  because  he  acquires  the  denomin- 
ation of  her  issue  by  being  born  of  her  body,  and  so  it  never  was 
uncertain  who  was  designed  by  this  remainder. 

If  a  grant  be  made  to  a  father  and  his  son,  he  having  but  one 
Co.Copvh.95.  son>  the  grant  is  good  for  the  apparent  certainty  of  it;  but,  if  the 
father  have  several  sons,  or  if  a  grant  be  made  to  a  man's  cousin 
or  friend,  these  arc  void  for  uncertainty. 

It  seems  by  the  better  opinion  of  the  books,  that  a  mistake  of 
the  Christian  name  will  vitiate  the  grant ;  as,  where  the  grant  is 
without  any  Christian  name  at  all,  or  where'(a)  a  wrong  name  is 
made  use  of,  as  Edmund  for  Edward  ,•  neither  can  the  party  be 
declared  against  by  his  right  name,  with  an  averment  that  he  made 
the  deed  by  a  wrong  name,  for  that  would  be  to  set  up  an  aver- 

ment  contrary  to  the  deed,  and  contrary  to  that  sanction  allowed 
J  •>  .c  i      j    i 

°y  law  to  every  solemn  contract;  and  therefore  it  he  be  empleadeu 

by  the  name  in  the  deed,  he  may  plead  that  he  is  another  person, 

,          and  that  it  is  not  his  deed.  * 
J.  S.  by  the 

same  deed  grants  an  annuity  by  the  name  of  Tho.  S.,  this  is  a  good  grant;  for  the  writ  shall  be 

brought  upon  the  whole  deed.     Perk.  §  40. So,  if  A.,  reciting  by  her  deed,  that  she  is  a 

feme  covert,  and  in  truth  she  is  a  feme  sole,  grants  an  annuity,  <£c.,  it  is  a  good  grant ;  for 
whenever  there  is  a  sufficient  expression  and  signification  of  the  party's  intent,  whatever  is  re- 
dundant and  over  and  above,  like  all  other  surplusage,  though  mistaken,  cannot  hurt  and  destroy 

the  force  of  the  grant,  according  to  the  rule,  utUe  per  inutile  non  vitiatur.     Perk.  §  40. So, 

if/.  S.,  knight,  reciting  by  his  deed  that  he  is  a  yeoman,  grants  an  annuity,  the  grant  is  good. 

Perk.  §  40. But,  if  a  feme  covert,  reciting  by  her  deed  that  she  is  a  single  woman,  grants  an 

annuity ;  this  recital  shall  not  bind  her,  or  deprive  her  of  her  privilege  of  coverture.  Perk.  §41. 
*  Sed  qu.  the  law  ?  Few  grants  are  without  valuable  consideration,  and  grants  are  to  be 
construed  most  strongly  against  the  grantors,  for  the  benefit  of  the  grantees;  and  it  would  be 
strange  if  the  grantor,  by  his  own  fraudulent  mistake,  should  avoid  his  grant.  Nor  do  I  see 
any  reason  why  he  should  not  be  declared  against  by  the  name  specified  in  his  grant,  and  that 
grant  be  evidence  that  he  is  as  well  known  by  one  name  as  the  other.  And  vide  infra. 

3  H.  6.  25.  But  a  mistake  in  a  surname  does  not  vitiate  the  grant,  because 

oil.  Abr.      there  is  no  repugnancy  that  a  person  should  have  two  different 

surnames,  so  that  he  may  be  empleaded  by  the  name  in  the  deed, 

and  his  real  name  brought  in  by  an  alias,  and  then  he  cannot 

deny 


Noy,  35. 


Cro.  Ja.  374. 
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deny  the  name  in  the  deed,  because  he  is  estopped  to  say  any 
thing  contrary  to  his  own  deed. 

Also,  though  a  person  cannot  have  two  Christian  names  at  46E.3.  22.  b. 
one  and  the  same  time,  yet  he  may,  according  to  the  institu-  Co.Litt.  3. 
lion    of  the   church,    receive   one   name  at   his   baptism,    and   -^Roll-Abr- 
another  at  his  confirmation,  and  a  grant  made  to  or  by  him,   Brown).  147. 
by  the  name  of  confirmation,  will   be  good;    for  though  our  Litt.  Rep.  182. 
religion  allows  no  rebaptising  to  make  double  names,  yet  it  does 
not  force  men  to  abide  by  the  names  given  them  by  their  god- 
fathers, when  they  come  themselves  to  make  profession  of  their 
religion. 

So,  if  a  man  make  a  lease  by  a  contrary  name  to  that  by  which  2  Roll.  Abr. 
he  was  baptised,  yet  the  lease  is  good  ;  for  this  does  not  take  ef-  **'    Hidd  v. 
feet  (a)  altogether  by  the  indenture,  but  partly  by  the  demise ;  as,  (^go^f 
if  Joan  by  the  name  of  Jane  lease  lands,  admitting  that  these  are  thincs'which 
distinct  names  (b\  yet  the  lease  is  good.  pass  by  livery, 

it'  the  deed  of 

l "eoffment  be  made  by  a  contrary  name  of  baptism  of  the  feoflbr  or  feoffee ;  yet  is  the  feoffinent 
sjood  if  livery  and  seisin  be  made,  for  it  takes  effect  by  the  liven,-,  and  nor  by  the  deed.     Perk. 

§  42. So,  if  a  man  delivers  a  horse  by  word,  and  by  contrary  name  of  baptism  makes  a  gift 

of  him  in  writing :  yet  the  gift  is  good  by  word,  though  not  by  the  writing.     Perk.  §  43. 

(b)  ||  In  the  report  of  this  case  by  Leonard  and  Croke,  it  is  said  by  IFray,  that  it  had  been  ad- 
judged in  this  court  upon  good  advice  and  conference  u'ith  grammarians,  that  Joan  and  Jane  are 
but  one  name;  and  that  the  difficulty,  which  it  required  this  learned  conference  to  solve, 
had  been  raised  by  the  fastidious  delicacy  of  the  ladies,  who,  because  Joan  seemed  to  them  a 
homely  name,  would  not  be  called  Joan,  but  Jane,     i  Leon.  146.     Cr.  El.  i/6.}| 

If  a  rent  be  granted  to  J.  S.  or  J.  Z).,  the  grant  is  void  for  Perk.  $56. 

(c)  uncertainty,  for  the  deed  is  in  the  disjunctive;  and  though  the  (c)  If  J.S. 
deed  be  delivered  to  J.  S.,  yet  this  cannot  make  the  grant  good;  hatl1  lss"e  two 
for  the  deed  was  void  at  first,  and  cannot  be  made  good  by  the  *  "nth* made 
delivery.  to  the  first  son 

of  J.  S.,  with- 
out name;  this  is  certain  enough.    Perk.  §  54.    Hob.  32. But  if  J.  S.  hath  not  any  issue, 

and  a  rent  is  granted  unto  him  who  shall  be  the  first  issue  of  .7.  S.,  whether  it  be  son  or  daugh- 
ter; this  grant  is  void  for  uncertainty.  Perk.  §  54. 

If  a  rent,  or  any  thing  else  that  lies  in  grant,  be  granted  to  the  Perk.  §  52. 
right  heirs  of  J.  S.,  and  J.  S.  be  alive,  this  grant  is  void ;  for  (<0  A  grant  to 

there   is  no   person  (d]  capable   of  taking,    as    answering:    this   ^    Bls°?P ot 
,         .     .  L.  andhissuc- 

descnption.  cessors,when 

there  is  no  bishop  in  being  at  the  time;  or  to  the  dean  and  chapter  of  St.  PauFs,  or  to  the 
mayor  and  commonalty  of  such  a  place,  when  there  is  no  dean  or  mayor  living  at  the  time  of 
the  grant,  is  void.  Vaugh.  199. 

But,  if  a  rent,  <§'c-  oe  granted  to  A.  for  life,  remainder  to  the  But  for  this 
right  heirs  of  B.,  and  B.  be  dead  at  the  time  the  grant  is  to  take  ™de  head  of 

effect :  this  is  a  good  grant.  Remainder 

and  Reversion* 

It  has  been  already  observed,  that  the  naming  of  the  right 
names  of  the  grantor  and  grantee  is  for  no  other  purpose  but  to 
ascertain  the  parties  and  distinguish  them  from  others;  and  that 
if  there  be  a  sufficient  verification  to  this  purpose,  the  grant  will 
receive  the  most  favourable  interpretation ;  and  it  seems  the  same 
indulgence  will  be  allowed  of  in  the  mistake  of  additions,  which 

F  3  are 
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are  by  law  made  part  of  the  name.  By  additions  we  mean  names 
of  dignity,  which  are  marks  of  distinction,  imposed  by  publick 
authority,  and  always  make  up  the  very  name  of  the  person  to 
whom  they  are  given.  And  these  are  of  two  sorts —  ist,  Such 
as  exclude  the  surname,  so  that  the  persons  may  not  seem  to  be 
of  any  common  family;  and  such  are  the  names  of  earls,  dukes, 
fyc.  "idly,  Such  marks  of  distinction  as  are  also  imposed  by  the 
king,  and  parcel  of  the  name  itself,  but  do  not  exclude  the  sur- 
name, such  as  knight  and  baronet. 

As  to  those  names  of  dignity  which  exclude  the  surname,  we 
have  already  observed,  that  in  grants  a  mistake  in  the  Christian 
name  will  not  vitiate  the  grant,  because  there  cannot  regularly 
be  more  than  one  person  of  that  name. 

So,  a  grant  to  a  duke's  eldest  son,  by  the  name  of  a  marquis, 
or  to  the  eldest  son  of  a  marquis,  by  the  name  of  an  earl,  Sfc.,  is 
good,  because  of  the  common  courtesy  of  England,  and  their 
places  in  heraldry. 

So,  where  a  conveyance  was  made  of  a  reversion  to  Ralph 
Evers,  knight,  lord  Evers,  and  he  brought  an  action  of  covenant, 
to  which  the  defendant  pleaded,  that  at  the  time  of  the  grant  he 
was  not  cognitus  et  reputatus  per  nomen  mil.,  it  was  holden  to  be 
no  good  plea ;  for  the  person  is  sufficiently  expressed  by  Lord 
Evers,  and  the  addition  of  knight,  though  false,  doth  riot  take 
away  the  description  of  the  true  person. 

But  it  was  adjudged  in  C.  B.,  and  affirmed  by  three  judges  in 
S.  JR.,  where  the  party  set  forth  his  title  to  an  advovvson  by 
virtue  of  letters  patent  granted  to  A.  tune  armigero  etpostea  militi; 
and  upon  cyer  of  the  letters  patent  it  appeared,  that  the  grant 
was  made  to  A.,  knight,  that  it  could  not  be  intended  the  same 
person,  because  knight  is  a  name  of  dignity,  but  armiger   or 
esquire,  a  name  of  worship ;  and  if  he  is  afterwards  made  a 
videLht.  Rep.  knight,  the  name  of  esquire  is  thereby  extinguished,  and,  con- 
s' P- —  sequently,  that  a  grant  made  by  the  king  to  A.,  knight,  when 
there  was  no  such  man  a  knight,  was  a  void  grant. 


Co.  Litt.  3. 


Carth.  440. 
Ld.  Rayin. 
292. 


Lord  Evers  v. 
Strickland, 


2  o 


S.C. 


Carth.  440. 
Skin.  651. 
The  King  v. 
Bishop  of 
Chester, 
5  Mod.  297. 
a  Salk.  560. 
I  Ld.  Rnym. 
335.  S.  C.  et 


might  take  by  a  grant  made  unto  him  by  the  name  of  knight,  et  sic  tice  versa,  si  conitat  de 
persona,  ut  res  magisvaleat,  Sfc. And  note,  this  judgment  was  reversed  in  parliament,  be- 
cause it  was  only  a  mistake  in  the  pleader,  the  party  being  in  truth  a  knight  at  the  time  of 
the  grant,  Carth.44i.  Show.  P.  C.  224.  12  Mod.  187. 

As  to  grants  by  and  to  corporations,  the  reader  is  referred  ta 
tit.  CORPORATIONS  (C.  2.). 


(D)  Of  what  Interest  in  the  Grantor  he  may  dispose  : 
And  herein, 

i .  Where  by  Reason  of  Maintenance  a  Thing  cannot  be  granted 


or  assigned  over. 


2i  E.4.  24.      'T^HE  common  law  hath  so  utter  an  abhorrence  to  any  act 
Co.Litt.  214-     A    that  may  promote  maintenance,  that  regularly  it  will  not 

sutler 
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suffer  a  possibility,  right  of  entry,  or  thing  in  action,  or  cause  of  iR0ll.  Abr. 
suit,  or  title  for  a  condition  broken,  to  be  granted  or  assigned  376.    *  Roll, 
over.  Abr.  45. ;  and 

Skin.  6.  pi.  7., 

26.  pi.  i.,  that  arrearages  of  rent  are  not  assignable. [See  Mr.  Justice  Stiller '<  comment 

upon  the  doctrine  of  maintenance  in  4  T.  Rep.  340.,  and  see  the  cases  on  this  head  in 
tit.  Assignment.  See  also  tit.  Maintenanct,  infra  ;  and  Wallis  v.  Duke  of  Portland,  3  Yes. 
494-] 

2.   IVhere  the  Grantor  must  have  the  absolute  Property,  so  that 
the  Grant  be  not  to  the  Prejudice  of  a  third  Person. 

It  is  laid  down  as  a  general  rule,  that  a  man  cannot  grant  or  Perk.  §  6s- 
charge  that  which  he  hath  not ;  and  therefore  if  a  man  grant  a  (G)  But,  where 
rent-charge  (a)  out  of  the  manor  of  Dale,  and  in  truth  he  hath  Se™auched ? 
not  any  thing  in  the  manor  of  Dale,  and  afterwards  he  purchase  youn^  woman, 
the  manor  of  Dale,  yet  he  shall  hold  it  discharged.  and  intending 

afterwards  to 

put  a  trick  on  her,  made  a  settlement  on  her  of  3o/.  a  year  for  life,  out  of  an  estate  he  bad 
nothing  to  do  with ;  yet  the  Court  of  Exchequer  decreed  him  to  make  it  good  out  of  an  estate 
he  had  of  his  own.  Abr.  Eq.  87. 

A  corody  uncertain  cannot  be  granted  over,  because  of  the  nE.  4.43. 
prejudice  that  may  accrue  thereby   to  the  original  grantor ;  but  *  Roll.  Abr. 
a  corody  certain  may.  4->- 

So,  a  common  sans  number  in  fee  may  be  granted  over,  but  a  21  £.4.  84. 
common  for  (b)  life  or  years  sans  number  cannot  be  granted  over,  2  Ro11-  Abr- 
because  of  the  prejudice  it  may  be  to  the  tenant  of  the  land.*  ^MThat  a 

lessee  at  will  cannot  grant  over  his  term.     21 E.  4.  6.     »  Roll.  Abr.  46. *  Sed  git. 

If  the  king  grant  a  warren  to  J.  S.  and  his  heirs  in  his  manor,  a  Roll.  Abr. 
the  grantee  may  grant  the   manor  with  the  warren  over  to  an-  46. 
other  in  fee,  because  this  liberty  in/i&ret  solo  ct  solum  sequitur. 

So,  if  the  king  grant  to  another  and  his  heirs,  a  fair  or  market  2  Roll.  Abr. 
in  certain  manors  or  vills,  the  grantee  may  grant  over  the  ma-  *6' 
nors  or  vills,  with  the  fair  or  market.     Ditbitatur. 

If  a  rent  be  granted  in  tail,  the  grantee  cannot  grant  it  over  Poph.  87. 
while  it  continues  a  rent,  because,  as  such,  it  may  be  entailed  Co.  Litt.  19.  a. 

within  the  statute  de  donis.     But,  if  the  grantee  bring  his  writ  of  \£0:,£*" 

...  ...  .    .    ,        -\  imurf  case. 

annuity,  it  is  no  longer  within  the  statute,  because  then  it  is  be- 
come a  charge  merely  personal,  without  any  relation  to  the  land 
out  of  which  it  was  at  first  granted,  and  therefore  is  become  a 
fee-simple  conditional,  as  such  a  gift  of  lands  had  been  before 
the  statute;  and  therefore  the  annuity  not  being  within  the 
statute  may  be  aliened  or  granted  over.  ' 

The  grantee  of  a  rent-charge  in  fee  may  grant  over  any  part  9  H.  6. 13. 
of  it;  though  it  hath  been  objected  to  these   kind  of  grants  or  aRolpAbL'i,t 
divisions  of  rent-charges,  that  thereby  the  tenant  is  exposed  to  *5'^  a    'He" ' 
several  suits  and  distresses  for  a  thing,   which  in  its  original  may  clearly 
creation  was  entire  and  recoverable  upon  one  avowry.     But  the  devise  part, 
answer  to  this  is,  that  it  is  the  tenant's  own  choice,  whether  he  for  that  . . 
will  submit  himself  to  that  inconvenience,  or  not,  because  the  out  atstorn. 
grantee,  before  the  4  &  5  Ann.  c.  16.   §  9.,  could  not  take  any  ment.    Ards 

F  4  benefit 
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v.Watkin.O.  benefit  of  the  grant  by  distress,  without  the  consent  or  attorn- 
£1.637.  651.  ment  of  the  tenant;  nor  by  assise,  without  he  obtains  seisin  of 
it  from  the  tenant.  Besides,  since  the  law  allowed  of  such  sort 
of  grants,  and  thereby  established  such  sort  of  property,  it  would 
have  been  unreasonable  and  severe  to  hinder  the  proprietor  to 
make  a  proper  distribution  of  it  for  the  promotion  of  his  chil- 
dren, or  to  provide  for  the  contingencies  of  his  family,  which 
were  in  his  view. 

3.    Where  a  bare  Right  or  Possibility  may  be  granted  or  assigned 

over. 

Dyer,  116.  If  there  be  a  devise  of  a  term  to  A.  for  life,  remainder  to  J9., 

4  Co.  66.          B.  cannot,  in  the  life-time  of  A.,  assign  or  grant  over  his  in- 

10 Co.  47.  b.  terest,  because  he  has  but  a  bare  possibility,  for  A.  may  outlive 
Raym.  146.  ,  ,.  '  •  ' 

Sid.  188.  &       the  number  or  years. 

vide  Chan.  Cases,  8.  n.,  where  it  is  said,  that  the  trust  of  a  possibility  in  the  remainder  of  a 
term  is  disposable  over,  but  the  possibility  in  interest  in  the  reversion  of  a  term  is  not  assign- 
able, Sfvide  z  Vern.  563.  and  tit.  Assignment. 

Co.Litt.  46.  If  a  lease  be  made  to  baron  and  feme  for  their  lives,  the  re- 
a.Roll.Abr.48.  mainder  to  the  executors  of  the  survivor  of  them  ;  the  husband 

>Co.  51.  a.     cannot  grant  over  the  term,  being  but  a  possibility ;  for  it  is 
So,  if  one  de-  •        i  •  i       /•  1  •  ' 

vise  a  term  to  uncertain  which  or  them  shall  be  the  survivor. 

baron  and  feme  for  one-and-twenty  years,  remainder  to  the  survivor  of  them ;  neither  baron 

nor  feme,  during  their  joint  lives,  may  grant  this  remainder  over.     Raym.  146. (jlfthe 

husband  sell  the  term,  and  survive  the  wife,  he  shall  have  the  term  against  his  own  grant. 
Per  Popham  C.  J.  Poph.  5.  He  can  neither  release,  grant,  nor  surrender,  though,  by  Pop- 
ham,  perhaps  a  feoffment  by  the  husband  might  destroy  the  possibility.  Cro.  Eliz.  580.]! 

Dyer,  129.  b.         If  a  church  is  void,  the  void  turn  is  not  grantable  by  any 

a83.Leon.i67.  common  person,  for  it  is  a  mere  spiritual  thing,  and  annexed  to 

And  i 1Z'173'  the  person  of  him  who  is  patron ;  and,   during  the  time  of  the 

vacation,  it  is  a  thing  in  right,  power,  and  authority ;  a  thing 

in  action,  and,  in  effect,  the  fruifrand  execution  of  the  advow- 

( a)  Owen,  131.  son,  and  not  the  advowson   itself.     But  (a)  whilst  a  church  is 

void,  the  next  avoidance  or  avoidances  that  shall  happen,  or  the 

inheritance  of  the  advowson,  may  be  granted  away. 

a  Roll.  Abr.  If  a  man  acknowledges  a  statute  in  acoo/.   to  A.  and  after- 

48.  Cadce  and  war(js  leases  the  land  for  twenty-one  years  to  another,  and  after- 
Oliver.  ,      ,    •>          *  .        r 
Dubitatur.        wards  leases  the  same  lands  to  another  for   ninety  years,  to 

Cro.  El.  152.  commence  immediately,  and  the  land  is  extended  upon  the  sta- 
S.C.  adjorna-  tute,  at  53/.  per  ann. ,-  the  lessee  for  ninety  years  may,  during 
the  extent,  grant  over  the  term,  although  the  extent  be  till  the 
damages  and  costs  are  levied,  which  may  not  happen  till  after 
the  expiration  of  the  ninety  years ;  for  the  extent  is  but  in  nature 
of  a  lease,  and,  by  a  reasonable  construction,  will  end  before  the 
term  of  ninety  years. 

Havorgill  v.  ^  a  Inan  grant  a  rent-charge,  with  a  clause  of  distress,  and 

Hare,  ^  Roll,    that  if  the  distress  be  replevied,  that  the  grantee  may  enter  and 
Abr.  48, 49-      hold  till  satisfaction,  the  grantee  may  grant  over  the  rent  with 
S^C    a  R10      t"*s  Pena'ty»  although  the  penalty  is  but  a  possibility;  for  being 
Rep.  12.  S.C.  annexed  to  the  rent,  it  may  well  pass  together  with  the  rent. 
Poph.  136. 147.  S.C. 

If 
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If  a  man  make  a  lease  to  B.  for  forty  years,  and  the  lessor  Moore,  27. 
covenant  that,  upon  his  being  allowed  to  view  the  premises,  and  Skerne's -case, 
finding  them  in  sufficient  repair  at  the  expiration  of  the  forty  ^ain^one 
years,  the  lessee  shall  hold   them  for  forty  years  longer ;  and 
the  lessee,  during  the  first  forty  years,  grant  to  J.  S.  totum  in- 
ieresse,  terminnm  8f  terminos  quos  tune  habuit  in  tenementis  illis , 
this  being  but  a  mere  possibility,  cannot  be  granted  or  assigned 
over. 

If  a  man  grants  200  faggots  of  wood  to  be  taken  out  of  all  his  2RoU.Abr.47. 
lands,  or  205.  in  lieu  thereof,  out  of  his  said  lands,  with  a  clause  Southwell  and 
of  distress,  at  the  election  of  the  grantee  to  have  the  one  or  the  -u^;ej 
other ;  in  this  case  the  grantee  may,  without  any  election,  grant 
over  the  faggots,  because  he  had  a  present  interest  in  them ;  but 
the  2os.  being  given  in  lieu  thereof,  cannot  be  granted  over  be- 
fore election. 

If  a  man  seised  of  divers  woods  bargains  and  sells  300  cords  Moore,  691. 
of  wood  to  B.  and  his  assigns,  to  be  taken  by  the  appointment  ^a} nard  and 

of  the  barerainor:  bv  this  bargain  and  sale  a  present  interest  is  •     SCj*  aj  „ 
i  •      T->       i'ii  if  •  judged.  2KoIi, 

vested  in  B.  which  he  may  grant  over  oefore  any  appointment  Abr.  47.  and 

by  the  bargainer.  5  Co.  24.  b. 

S.  C.  cited. 

|Cro.  Eliz.  819.  S. C.  Noy,  32.  S.  C. — Goldsb.  184.  says,  that  it  is  not  grantable  over;  for 
710  property  vested  before  assignment ;  and  if  the  grantee  die  before  assignment,  the  grant  \< 
void,  and  his  executors  shall  not  have  it.|| 

A  man  may  grant  that  which  he  hath  potmtially^  though  not  Hob.  132. 
actually ;  as,  if  a  lessor  covenants  that  it  shall  be  lawful  for  the  Grantham  v. 
lessee,  at  the  expiration  of  the  lease,  to  carry    away  the  corn  jud°edJ2Roil 
growing  on   the  premises;  although,   by  possibility,  there  may  Abr. 47, 48. 
be  no  corn  growing  at  the  expiration  of  the  lease,  yet  the  grant  S.  C.  cited, 
is  good,  for  the  grantor  had  such  a  power  in  him,  and  the  pro- 
perty shall  pass  as  soon  as  the  corn  is  extant. 

So,  if  A.  leases  land  to  B.  for  years,  and  grants  that  he  shall  Hob.  13:. 
have  the  natural  fruit  of  the  soil,  as  grass,  which  renews  yearly,   *RolhAbr.48, 
which  shall  be  on  the  land  at  the  end  of  the  term ;  this  grant  is 
good,  and  passes  the  property  to  the  grantee. 

So,   a  parson  may  grant  to  another  all  the  tithe  wool  which  Hob.  132. 
he  shall  have  such  a  year,  and  the  grant  is  good  in  its  creation,   2R°U-Abr.4S. 
though  it  may  happen  that  he  had  no  tithe  wool  in  that  year. 

But  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his  Hob.  132. 
sheep  that  he  shall  buy  afterwards;  for  there  he  hath  it  not  *BolLifcr.4*. 
either  actually  or  potentially. 

4.   What  Seisin  or  Possession  in  the  Grantor  will  enable  him  to 
grant  it  over. 

The  grantee  of  a  common  may  grant  it  over  before  he  hath  36  Ass.  3. 
;uiy  seisin  thereof  by  the  mouths  of  his  cattle,  for  the  freehold  is  aRoll.Abr.47. 
in  him  by  the  grant. 

So,  the  grantee  of  an  advowson  may  grant  it  over  before  he  36  Ass.  3. 
has  presented  to  it;  for  he  can  have  no  seisin  of  it  before  it  be-  2Roll.Abr.47, 

comes 
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comes  void,  and  by  the  grant  itself  he  is  seised  of  the  freehold, 
which  he  may  grant  over. 

aRoll.Abr.47-  So,  the  grantee  of  a  rent  may  grant  it  over  before  any  seisin 
of  the  rent. 

aRoll.Abr.47.  If  a  common  be  granted  to  husband  and  wife,  and  to  the  heirs 
of  the  husband;  after  the  death  of  the  husband,  his  heir  may 
grant  over  the  remainder,  for  the  estate  was  vested  in  him. 

Co.Litt.46.b.  Lessee  for  years  may,  before  entry,  grant  or  assign  over  his 
interest  to  another ;  for  the  lessor  having  done  all  that  is  requi- 
site on  his  part  to  devest  himself  of  the  possession,  and  pass  it 
over  to  the  lessee,  hath  thereby  transferred  such  an  interest  to 
the  lessee,  as  he  may  at  any  time  reduce  into  possession  by  an 
actual  entry,  as  well  after  the  death  of  the  lessor  as  before,  and 
such  an  interest  as  will  go  to  his  executors,  and,  consequently, 
may  be  granted  or  assigned  over  before  entry. 

Co.Litt.54-          If  A.  makes  a  lease  of  lands  to  B.  for  life,  remainder  to  his 

2Roll.Abr.47.  CXecutors  for  years;  in  this  case  the  term  vests  in  B.  so  that  he 
can  grant  it  over;  for  as  an  heir  represents  his  ancestor  as  to 
an  inheritance,  so  ah  executor  represents  his  testator  as  to  a 
chattel. 


5.   Where  the  Grantor's  Sight,  being  joined  with  a  Trust  or  Con- 
Jidence^  is  incapable  of  being  grafted  or  assigned  over. 

A  personal  trust,  which  one  man  reposes  in  another,  can- 
not be  assigned  over>  however  able  such  assignee  may  be  to 
trustee  cannot  ^  { 

assign  over 
his  trust.    4  Inst.  85. 


Perk. §  99. 
—  That  a 


Perk.  §  ioi. 
But  for  this 
vide  head  of 
Officers. 

aRoll.Abr.46. 
But  for  this 
vide  Vau^h. 
1 80. 

aRoll.Abr.46. 
22  £.  4.  6.  a. 
Br.  Trespass, 
pi.  362. 


Therefore  if  a  man  grant  unto  another  to  be  his  carver,  or 
sewer^  or  chamberlain,  fyc.  these  cannot  be  granted  over. 

A  guardian  in  socage  may  grant  the  wardship  over  to  another; 
but  such  grant  shall  not  be  effectual  after  the  death  of  the 
grantor,  because  by  the  law  of  nature  such  guardianship  belongs 
to  the  next  of  kin. 

If  a  man  gives  his  horse  to  another  to  go  to  York,  he  must  go 
with  him  himself,  and  not  give  him  to  another  to  go  there. 


(E)  What  Ceremony  is  requisite  to  the  Perfection  of 
a  Grant:  And  herein  of.  the  Necessity  of  a  Deed. 

aRoll.Abr. 62.  INCORPOREAL  inheritances  which  lie  in  (a)  grant,  cannot 
Co.  Litt.i69.  pass  from  one  to  another  without  deed,  because  of  them  no 
is  a  reversion  ^  possession  can  be  delivered ;  and  they  are  not  like  corporeal 
or  remainder,  inheritances  which  pass  by  livery ;  and  therefore  he  that  claims 
aRoll.Abr.  6a.  them  must  (c)  shew  a  grant  of  them,  which  he  cannot  do  without 
So,  of  a  rent-  deed, 
service  or 

rent-charge,     a  Roll.  Abr.  6z.- So,  of  a  hundred  in  gross,     n  H.  4.  89.  b. So,  of  a 

corody  common.     \%  H.  4.  17.  —  So,  of  the  profits  of  a  mill.     18  E,  3.  56.  b.    (b)  And  there- 
fore 
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fore  a  horse  may  be  granted  without  deed.  42  E.  3.  33.  b.  Roll.  Abr.  62.  —  So,  trees  growing 
may  be  granted  without  deed.  2  Roll.  Abr.  62.  —  So,  a  licence  to  hunt  in  another's  chase  may 
be  granted  without  deed.  2  Roll.  Abr.  62.  (c)  Where  a  jury  find  that  a  thing  did  pass,  it 
shall  be  intended  that  there  was  a  deed.  Godb.  273,  274. 

An  advoxvson,   or  the  next  avoidance  to  a  church,  will  not  aRoll.Abr.  62- 
pass  without  deed;  but,  if  a  feoffment  be  made  of  a  manor,  Cro.Eliz.i63. 
to  which  an  advowson  is  nppendant,  the  same  will  pass  with- 
out deed. 

So,  if  A.  be  seised  in  fee  of  land,  to  which  a  common  for  a  Roll. Abr.  63. 
cattle  levant  and  couchant  on  the  land  is  appurtenant  by  grant  SachevereJ 
made  by  deed  within  memory,  and  he  make  a  feoffment  of  the         Porter, 
land  without  deed,  the  common  shall  pass  as  appurtenant  to  the 
land,  although  it  could  not  be  created  without  deed. 

But,  if  A.  seised  in  fee  of  Black-acre  and  White-acre,  grants  aRolLAbr.  63. 
Black-acre  to  C.  with  common  for  his  cattle  levant  and  couchant  Tanner  and 
on  White-acre,  this  grant  is  not  good  without  deed. 

If  the  king  grant  to  J.  S.  the  manor  of  D.  and  that  he  shall  aRolLA.br.  62. 
have  tot.  tali  a  tanta  Sf  eadem  pri-cilegia  Sf  libertates  in  the  said 
manor,  which  such  an  abbot  had  before ;  and  the  abbot  had  in 
the  said  manor  bona  $  catallafelonum^  fyc.  and  afterwards  J.  S. 
make  a  feoffment  of  the  said  manor  to  J.  D.  in  fee  with  the  ap- 
purtenances without  deed;  this  will  not  pass  the  liberties,  the 
feoffment  being  without  deed. 

A  parson  cannot  grant  his  tithes  over  to  a  stranger  for  life  or  aRoll.Abr. 65. 
(a)  years,  because  they  lie  merely  in  grant.  (?)  ^*ot  *°r  a 

But  a  parson  may  lease  his  rectory  for  years  by  word  without  aRoll.Abr.  63. 

deed,  by  which  the  tithes  will  pass  ?.s  annexed  to  the  rectory.        ^ut  see 

29  Car.  2.  c.  3. 

Also  a  parson  may  by  parol  lease  to  a  parishioner  his  own  tithes  2Roll.Abr.  63. 
for  a  year,  years,  or  for  life,  for  a  valuable  consideration,  and  the  (A)  And  if  the 
parishioner  shall  have  them  by  way  of  (b)  retainer;  for  the  grant    ' 
being  for  a  valuable  consideration  is  but  in  nature  of  a  compo-  rishioner  and 
sitipn  between  the  parson  and  parishioner.  his  assigns, 

the  assignee  of 
the  land  shall  take  advantage  of  it.     ^  Roll.  Abr.  63 . 

If  A.  seised  of  land  in  fee  grant  the  pasture  of  the  land  to  B.  2Roll.Abr.  63, 
for  years,  and  B.  license  C.  to  put  in  his  cattle,  this  lease  of  the  64.  Mountjoy 
pasture  is  good  without  deed,  and  so  is  the  licence  also;  for  this  anc*  Terdrue. 
is  a  lease  of  the  land  to  pasture,  and  not  like  common  of  pasture, 
which  cannot  be  granted  without  deed. 

The  wardship  of  the  body  might  be  granted  without  deed,  be-  Co.  Litt.  85. 
cause  it  was  an  original  chattel,  i.  e.  a  new  interest  in  a  thing  aRoll.Abr.  6z, 
wherein  no  one  had  an  estate  before. 

But  the  wardship  of  an  advowscn,  fyc.  was  not  grantable  with-  Co.  Litt.  8j. 
out  deed,  because  it  was  not  an  original  chattel,  but  was  derived 
out  of  the  inheritance  of  a  thing  lying  in  grant. 

A  lease  for  years,  made  by  a  corporation  aggregate,  might  at  Co.  Litt.  85. 
law  be  assigned  without  deed,  though  it  could  not  be  made  (' 
(c)  without  deed ;  for  though  such  corporation  cannot  make  an  Judl^'a     *' 

estate 
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bishop,  &c.       estate  without  deed,  yet  an  estate,  when  made  by  them,  has  the 
may  take  a       same  properties  with  those  of  the  like  nature  made  by  others, 
thing  without 

deed,  as  a  natural  person  may;  but  a  corporation  aggregate,  such  as  a  dean  and  chapter, 
•mayor  and  commonalty,  &c.  cannot  take  any  thing  without  deed.  Co.  Litt.  94.  b.  a  Roll. 
Abr.  61. 


(F)    What  -Words    are    sufficient    to    create    a   good 

Grant. 

aRoll.Abr.56j  TJERE  it  may  be  observed,  that  in  many  cases,  without  ex- 
press words,  the  law  creates  a  good  grant;  because  it  is  the 
design  of  the  law  to  render  all  contracts  binding  and  effectual  so 
far  as  the  intention  of  the  parties  may  be  gathered  from  the  deed, 
and  such  interpretation  is  made  strongest  againsf  the  grantor,  be- 
cause he  is  presumed  to  receive  a  valuable  consideration  for  what 
he  parts  with. 

Hob.  13*.  As,  if  a  lessor  grant  to  the  lessee  by  these  words,  that  at  the 

aRoll.Abr.j6.  fn^  of  the  term  it  shall  be  lawful  for  him  to  take  the  corn  growing 
S.C.  cited.        tQ  fas  (mn  use ;   tn-gj  from  tne  intention  of  the  parties,    and 
common  use  of  such  words,  amounts  to  a  good  grant,  and  trans- 
fers the  property  to  the  lessee ;  as  a  lease  without  impeachment 
of  waste  gives  the  lessee  a  property  in  the  trees. 

2  Roll.  Abr.          So,  if  a  man  by  indenture  demises  to  J.  S.  the  manor  of  Z)., 
56.    Rawles     ano!  bargains  and  sells  to  him  all  the  woods  and  trees,  fyc.  on  the 
MR    wn™!       sa'^  raanor'  to  be  felled  and  carried  away  at  his  pleasure,  haben- 
§  £  .  fi vide'  dum  the  said  manor  for  life,  this  is  an  absolute  sale  of  the  woods 
Moore,  831.      and  tsees ;  for  the  intention  of  the  grantor  appears  by  the  distinct 

clause  in  the  premises,  and  leaving  the  woods  and  trees  out  in 

the  habendum. 

i  Roll.  Abr.          If  a  man  obliges  himself  to  J.  S.  in  an  annual  rent  of  lot.  per- 
*24'  cipiendum  annuatim  de  manerio  dc  Z).,  and  bindeth  the  said  manor, 

and  all  the  chattels  therein  to  a  distress,  this  amounts  to  a  good 

grant  of  the  rent,  and  J.  S.  may  distrain  for  it. 

3  Lev.  305.  If  A.  grants  and  agrees  with  B.  his  heirs   and  assigns,  that 

Holmes  and      it  shall  be  lawful  for  them   at  all  times  afterwards  to  have  and 
Keller 

use  a  way  by  and  through  a  close  of  A.'s,  this  amounts  to  a 

good  grant  of.  the  way,  and  not  a  covenant  only  for  the  enjoy- 
ment of  it. 

Co.  Litt.  301.        The  words  dedi  8$  concessi  are  general  words,  and  may  amount 
z,  Saund.  96,     to  a  grant,  feoffment,  gift,  release,  confirmation,  surrender,  fyc. 

and  though  the  jury  find  quod  concessit,  yet  the  court  may  adjudge  a  release  according  to  the 
operation  it  has  in  law. 

Co.  Litt.  30*.       But  a  release,  confirmation,  or  surrender,  cannot  amount  to  a 
ct  vide  Lit.       grant,  nor  a  surrender  to  a  confirmation  or  release,  for  these  are 
ift  in°£rrants    Pccunar  conveyances  destined  to  a  special  end. 
of  things  which  lie  in  grant,  there  are  essential  words  which  must  be  made  use  of. 

(G)  Where 


(G)  Where  a  Thing  shall  be  said  to  pass  by  Grant. 
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(G)  Where  a  Thing  shall  be  said  to  pass  by  Grant  or 
some  other  Conveyance. 


T 

-*-  , 

feoffment  is  void,  yet,  if  the  lessee  attorn,  this  shall  be  good  as  a  *  Ro11- 
grant  of  the  reversion.  * 


F  a  feoffment  be  made  of  a  manor  in  lease  for  years,  and  Moore,  496. 
liver     be  made  without  ouster  of  the  lessee,  by  which  the  For  this  vide 

*  Ro11-  Abr. 


*By4&5 

Ann.  c.  16.  §  9.,  grants  are  good  without  attornment. 


If  A.  by  indenture  enrolled  bargains  and  sells  lands  fo  B.,  and 
his  heirs,  with  a  way  over  other  of  the  lands  of  A.,  this  is  void 
as  to  the  way,  for  nothing  but  an  use  passes  by  the  deed ;  and 
there  can  be  no  use  of  a  thing  not  in  esse,  as  a  way,  common, 
8fc.  before  they  are  created. 

A  man  demises,  bargains,  and  sells  a  manor,  part  in  demesne 
and  part  in  tenants'  hands  for  seventeen  years ;  the  party  may 
choose  either  to  take  it  by  way  of  lease  at  common  law,  and  then 
the  tenants  must  attorn  ;  or  by  way  of  bargain  and  sale  without 
attornment.  And  this  agrees  with  the  policy  of  the  common  law, 
to  take  every  man's  grant,  so  as  to  pass  such  an  interest  as  shall 
be  most  advantageous  for  the  grantee;  and  since  in  this  case  the 
words  allow  a  double  way  of  taking  it,  the  grantee  shall  be  judge 
which  is  most  beneficial. 

If  A.  bargains  and  sells  land  to  B.  by  indenture,  and  before 
enrolment  they  both  join  in  a  grant  of  a  rent-charge  to  C.,  this 
after  the  enrolment  shall  be  construed  the  grant  of  B.,  and  the 
confirmation  of  A.>  because  when  the  bargain  and  sale  is  en- 
rolled, it  has  the  effect  of  a  deed  enrolled  from  the  making 
thereof,  and  therefore  it  must  be  the  grant  of  B.,  who  had  the 
land  at  the  time  of  the  grant  made.  But,  if  the  deed  had  never 
been  enrolled,  then  it  should  have  been  the  grant  of  A.t  and 
confirmation  of  B.,  because  the  land  never  passed  from  A.t  the 
deed  being  ineffectual  and  void  without  enrolment. 

If  tenant  for  life  and  he  in  reversion  join  in  a  conveyance 
without  deed,  this  to  avoid  a  forfeiture  shall  be  construed  a 
surrender  of  the  estate  for  lite,  and  the  conveyance  of  him  in 
reversion ;  for  it  cannot  be  a  grant  or  confirmation  of  him  in 
reversion  for  want  of  a  deed. 

But,  if  tenant  for  life  and  he  in  reversion  join  in  a  feoffment 
by  deed,  then  each  passes  only  his  own  estate ;  the  tenant  for 
life  the  freehold  in  possession,  and  he  in  reversion  his  reversion. 
And  this  cannot  be  a  forfeiture,  because  he  in  reversion  joined  in 
a  proper  conveyance  to  transfer  his  reversion,  and  having  passed 
it  to  another,  has  no  interest  left  to  entitle  him  to  take  advantage 
of  the  forfeiture. 


Cro.  Ja.  189. 
Beaudley  and 
Brooke. 


2  Co.  3 5-. 
Hayward's 


Co.Litt.  147. 


Plow.  140. 
€0.76.    6  Co. 
15-  a. 


Co.  36.  Plow. 
140. 


(H)    Where 


78 


GRANTS. 


(H)  Where  Grants  shall  be  said  to  be  good,  or  void, 
for  Incertainty  :  And  herein, 

i.  What  shall  be  a  sufficient  Description  of  the  Thing  granted, 
notwithstanding  any  Mtsrecital  thereof. 


Hob.  229. 


Cro.  Car.  548. 
2  Mod.  3,  4. 
cited.  Moore, 
881.  S.P.  re- 
solved, 
(a)  So  Roe  v. 
Vernon, 
5  East,  5 1. 

2  Mod.  3. 


Bro.  tit. 
Grant,  69.  73. 
a  Roll.  Abr. 
4ay.  4-  vide 
Godb.  237. 
(b)  But,  if  a 
man  grant  all 
his  lands 
•which  he  hath 
by  descent 
from  his  father 
in  D.,  the  land 

aRoll.Abr.  49. 
Hagget  and 
Giles. 


very  matter  and  substance  of  every  grant  being  nothing 
else,  as  my  Lord  Hobart  says,  but  a   declaration  of  the 
owner's  will  to  transfer  a  thing  to  another;  if  by  any  words 
his  intention  appears  to  pass  the  thing,  a  slight  mistake  or  error 
in  the  description  will  not  vitiate  the  grant. 

As,  where  the  sub-chantor,  and  vicars  choral  of  Litclrfield,  made 
a  grant  to  Humphrey  Pelo  of  78  acres  of  glebe,  and  of  their 
tithes  predial  and  personal,  and  also  of  the  tithe  of  the  glebe,  all 
which  late  were  in  the  occupation  of  Margaret  Peto,  which  was 
not  true  ;  yet  the  grant  was  adjudged  good,  for  the  words  all 
'which  are  not  words  of  restriction,  unless  when  the  clause  is  ge- 
neral (a),  and  the  sentence  entire,  but  not  when  it  is  distinct. 

But,  where  the  thing  is  not  granted  by  an  express  name, 
there,  if  a  falsity  is  in  the  description  of  that  thing,  the  grant  is 
void;  as,  if  A.  grant  lands  lately  let  to  D.  in  such  a  parish,  and 
the  lands  were  not  let  to  D.,  and  were  also  in  another  parish, 
the  grant  is  void,  because  the  lands  are  not  particularly  named. 

If  A.  grants  and  confirms  to  JB.  a  rent  of  5/.  to  be  taken  out  of 
his  lands,  which  rent  B.  has  of  the  grant  of  his  father;  though 
B.  never  had  any  such  rent  from  his  father,  yet  this  grant  of  A.'s 
shall  be  good  to  create  a  rent-charge  in  B.  ;  for  it  is  evidently 
the  intention  of  A.  that  B.  shall  have  a  rent  of  5  2.  out  of  his 
land;  and  a  mistake  or  error  in  the  description  of  the  thing 
(b)  referred  to  shall  not  render  the  true  design  of  the  contract 
ineffectual  and  void. 

which  he  hath  from  his  mother  does  not  pass.     %  Roll.  Abr.  50. 

If  a  man  make  a  lease  of  eight  tenements  in  D.  by  several 
leases,  and  afterwards  by  deed,  reciting  seven  of  the  said  leases, 
grant  the  reversion  to  J.  S.  with  all  lands,  houses,  and  buildings 
in  D.  and  the  grantor  have  only  these  eight  tenements  in  Z>.,  the 
reversion  of  the  eighth  tenement  not  recited  shall  pass,  for  the 
words  all  lands,  &c.  cannot  otherwise  be  satisfied. 

A  bishop  grants  all  his  farms  and  hereditaments  of  Westdown 
in  Westdown,  in  the  county  of  Somerset  ,•  the  bishop  has  a  rectory 
which  extends  itself  into  the  county  of  Devon  ;  it  was  holden, 
that  by  force  of  the  word  hereditament  the  rectory  passed  (c),  but 
for  so  much  only  as  lay  in  the  county  of  Somerset  •,  as  to  that  in 
Devon,  it  seemed  to  be  void  for  incertamty. 


Moore,  176. 
pi.  310. 
(e)  If  a  man 
grants  his 
manor  of  D. 
in  the  county 
of  M.,  and 
the  manor 

extends  itself  into  another  county,  no  more  passes  than  what  lies  in  the  county  of  M. .   a  Roll. 
Abr.  50. 

aRoll.Abr.5i.       If  a  man  hath  lands  in  Z).  and  £,  part  of  which  lands  his 
father  had  by  purchase,  and  part  by  descent,  and  he  grants 

1 2  omnia 


(H)  }Vhere  Grants  shall  be  said  to  be  good,  or  void.  fg 

omnia  terras  #  tenementa  in  D.  fy  S.  $  modo  in  tenura  J.  S. 
$c.  vel  ali  quorum  aliorum,  fy  qua  Q.  Pater  metis  perquisivit  de 
J.  D.  &>  aliis,  the  lands  which  his  father  held  by  purchase  only 
shall  pass. 

If  a  man  lease  his  lands  by  a  certain  name,  as  Blackacre  'm.  2Roll.Abr.j2. 
the  parish  de  Maria  Loades  in  cimtate  Glocester,  the  land  lying  Robinson  v. 
in  Maria  Loades  shall  pass,    although   it  be  not   situated  in  Button- 
the  city  of  Glocester,  for  there  was  a  sufficient  certainty  before 
expressed. 

So,  if  the  lord  license  his  copyholder  for  life  to  lease  Blackacre  zRolLAbr.jz. 
in  the  tenure  of  J.  S.  for  five  years,  and  Blackacre  is  not  in  the  Wollispnand 
tenure  of  J.  S.  but  of  the  copyholder  himself;  yet  this  amounts  BarabndSe- 
to  a  good  licence,  for  the  lands  being  particularly  named,  reduces 
it  to  a  sufficient  certainty. 

If  a  man  grant  all  his  land  called  D.  in  the  tenure,  occupation,  Co.  Litt.  4. 
or  possession  of  J.  S.,  and  J.  S.  have  part  of  the  lands  in  Z).  by  aRoll.Abr.54. 
lease,  and  as  to  the  other  part  he  only  depasture  his  cattle  there, 
yet  all  shall  pass  by  the  grant  ;  for  whether  his  occupation  be  by 
right  or  wrong  is  not  material,  the  words  being  made  use  of  to 
describe  the  thing  granted. 

If  a  manor  consist  of  copyhold  tenants  only,  and  there  are  no  aRoll.Abr.45, 
freehold  tenants,  without  which  in  strictness  there  can  be  no  600.67. 
manor,  yet  this  being  known  by  the  name  of  a  manor  will  pass 
by  that  name. 

A.   made   a   lease  for  years,  habend'   a  festo  Purificationis^  Hob.  iai. 
and  after  by  deed,  reciting  that  he  had  made  a  lease  to  com-  Withes  and 
mence  a  festo  Annunciationis,  granted  the  reversion  to  another  ;  Casson. 
the   grant    was   holden   good;    for  that  the   misrecital  of  the 
particular  estate  was  not  material  so  long  as  he  had  a  reversion 
in  him. 

A.  seised  of  the  manor  of  B.  in  right  of  his  wife,  makes  a  lease  2RolLAbr.44. 
thereof  for  years,  which  upon  the  death  of  the  husband  and  wife  MiHer  and 


becomes  void  ;  and  notwithstanding  the  lessee  continues  in  pos-      amwan 
session;  and  the  heir  of  the  wife,  to  whom  the  land  descended,   s.  C. 
reciting  the  said  lease  grants  that  J.  S.  after  the  forfeiture,  ex-  Sir  W.Jones, 
piration,  or  other  determination  of  the  said  lease,  shall  hold  and  354-  S.C. 
enjoy  the  said  manor,  fyc.  for  sixty  years  ;  this  grant  is  void,  and 
shall  not  take  effect  in  praesenti,  or  at  the  expiration  of  the  said 
recited  term. 

But  as  to  this  matter,  it  seems  by  the  better  authority  of  the  Bendl.  pi.  73, 
books,  that  if  A.  reciting  that  B.  hath  a  lease  for  years  of  such  Andr.  3. 
lands,  demises  the  same  lands  to  C.  for  years,  to  begin  after  the  ^>'er>  II6- 
end  or  determination  of  the  said  lease  to  B.  where  in  truth  B.  pi'^v'j  g  a 
hath  not  any  lease  at  all  of  those  lands,  the  lease  to  C.  shall  be-  Roll.Abr.  849. 
gin  presently;  for  in  judgment  of  law  a  void  limitation,  and  no  Cro.Car.  399. 
limitation,  is  all  one.     So,  if  he  recites  a  lease,  which  in  construe-  ^on-  355- 
tion  of  law  appears  after  to  be  void,  or  misrecites  a  good  lease  in  L°v  ^        ' 
a  point  material,  habend'  from  the  end  of  the  said  lease,  this  new  Keb.  360. 
lease  shall  begin  presently;  though  where  the  first  lease  is  good  aLeon.ir. 
in  law,  and  only  misrecited  in  a  point  material,  the  new  lease  can  P^  *7' 
begin  presently  only  in  enumeration  of  years,  not  in  interest,  jL^.'a^'. 

till  Lev.  434. 


80 

Sid.  460. 
a  Keb.  322. 
Vent.  83. 


aRoll.Abr.55. 
Halswell  and 
Ayleworth. 


Hob.  174. 
Godb.  245- 
^  Roll.  Abr. 
49. 


Moore,  880. 
Hob.  1 68. 
Dav.  36. 

a  Leon.  86. 
Godb.  25. 
Co.  Litt.  45  .b, 
Co.  155. 
6  Co.  35. 
Plow.  6.  b. 
273-b.    Lane, 
63.  103. 
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till  the  end  of  the  first  lease ;  for  in  these  cases,  the  commence- 
ment of  this  new  lease  being  referred  to  a  thing  which  is  not, 
cannot  be  any  ways  ascertained  or  governed  thereby,  and  then  it 
is  as  if  no  such  recital  had  been,  which  would  have  left  the  lease 
to  begin  presently,  as  the  strongest  construction  against  the  lessor, 
since  there  is  nothing  now  to  ascertain  or  determine  its  beginning 
at  any  other  time. 

King  H.  8.  in  the  3ist  year  of  his  reign  leased  lands  to  one 
for  twenty-one  years,  and  after  granted  the  reversion  to  a  bishop, 
who  reciting  all  the  lands  contained  in  the  letters  patent,  and  the 
land  itself  before  leased  by  name,  and  reciting  the  letters  patent 
thus;  That  whereas  H.  8.  by  his  letters  patent  dated  20  H.  8. 
where  in  truth  they  were  dated  31  H.  8.  and  also  misreciting  the 
date  in  the  day  of  the  demise  of  them,  grants  all  the  lands,  tene- 
ments, Sf-c.  to  \he  first  lessee  for  a  certain  number  of  years,  post 
expirationem  hujusmodi  literarum  patentium ;  in  this  case,  it  seems 
that  the  date  being  mistaken,  and  the  commencement  of  the  new 
lease  referred  to  the  expiration  of  the  said  letters  patent,  when  in 
truth  there  were  no  such  letters  patent  as  were  recited,  the  second 
lease  shall  begin  presently,  and  so  by  acceptance  thereof  will 
amount  to  a  surrender  of  the  first :  aliter  it  would  have  been,  if 
the  second  lease  had  been  limited  to  begin  after  the  end  of  the 
first  term  generally. 

2.   Where  a  Defect  in  the  Description  may  be  aided  by  Relation 
to  a  Thing  certain. 

If  a  grant  be  made  of  such  liberties  as  such  a  town  enjoys,  the 
grant  is  good,  being  capable  of  being  reduced  to  a  certainty ;  for 
when  the  act  of  disposal  relates  to  another  thing,  that  thing  be- 
comes in  a  manner  part  of  the  disposition ;  and  the  standard  re- 
ferred to  being  certain,  the  grant  by  relation  thereto  becomes 
certain,  according  to  the  common  maxim,  id  cerium  cst  quod 
cerium  reddi  potest. 

But,  if  a  man  grant  to  another  so  many  of  his  trees  as  may 
be  reasonably  spared,  this  grant  is  void,  for  there  is  no  standard 
to  reduce  it  to  a  certainty. 

If  one  makes  a  lease  for  years  to  another  for  so  many  years  as 
J.  S.  shall  name,  this  at  the  beginning  is  uncertain ;  but  when 
«7.  S.  hath  named  the  years,  this  ascertains  the  commencement 
and  continuance  of  the  lease  accordingly.  But,  if  the  lease  had 
been  made  for  so  many  years  as  the  executors  of  the  lessor  should 
name,  this  could  not  be  made  good  by  any  nomination,  because 
to  every  lease  there  ought  to  be  a  lessor  and  lessee  ;  and  here 
the  nomination,  which  ascertains  the  commencement  of  the 
lease,  not  being  appointed  till  after  the  death  of  the  lessor, 
makes  the  lease  defective  in  one  of  the  main  parts  of  it,  viz.  the 
want  of  a  lessor,  and  therefore  of  consequence  it  must  be  void; 
which  is  also  the  reason,  that  in  the  first  case  the  nomination 
ought  to  be  made  in  the  life-time  of  the  lessor,  and  not  by  J.  S. 
after  his  death,  for  then  it  will  be  void. 

14  If 
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If  (a]  A.  lets  lands  to  B.  for  so  many  years  as  B.  hath  in  the  (a)  Co.  Litt. 
manor  of  Z).,  and  B.  hath  then  a  term   for  ten  years  in  that  45-  b.    6  Co. 
manor,  this  makes  A.'s  lease  to  him  good,  and  fixes  the  measure  35-    (*)  Plow. 
and  continuance  thereof,  so  that  J5.  shall  have  the  lands  demised 
for  ten  years.     So  (5),  a  lease  to  one  during  the  minority  of  J.  S., 
who  is  then  ten  years  of  age,  is  a  good  lease  for  eleven  years,  if 
J.  S.  so  long  live  ;  for  if  he  dies  sooner,  that  determines  the 
lease,  since  nothing  appears  to  extend  it  beyond  his  life,  and  his 
minority  ceases  at  his  death. 

But,  if  a  woman  be  enseint,  and  a  lease  be  made  till  the  6  Co.  jj.  b. 
issue  in  venire  sa  mere  shall  come  to  full  age,  this  is  a  lease  only 
at  will  ;  for  at  the  time  when  the  lease  is  to  take  effect,  it  is 
uncertain  when  or  whether  the  son  will  ever  be  born,  and,  con- 
sequently, the  beginning,  continuance,  and  ending  of  this 
lease  is  uncertain. 

3.  Where  by  an  election  given  to  the  Grantee,  he  may  reduce  an 
uncertain  Grant  to  a  Certainty. 


If  A.  seised  of  a  great  waste,  grants  the  moiety  of  a  yard-land    Leon.  30. 
lying  in  the  waste,  without  ascertaining  what  part,  or  the  special    ^°.v»a9- 
name  of  the  land,  or  how  bounded,  this  may  be  reduced  to  a  cer-     °"     ' 
tainty  by  the  election  of  the  grantee.    But  it  is  otherwise  in  the 
case  of  the  king's  grant,  for  there  can  be  no  election  in  that  case, 
and  therefore  the  grant  is  void  for  incertainty. 

So,  if  a  man  grant  twenty  acres  parcel  of  his  manor,  without   Keilw.  84. 
any  other  description  of  them,  yet  the  grant  is  not  void ;  for  an    a  Co.  36. 

acre  is  a  thing  certain,  and  the  situation  may  be  reduced  to  a  cer-  \ 

i        ,    °  i       .          /.    i  •  tion  must  t>e 

tainty  by  the  election  of  the  (c)  grantee.  matle  jn  the 

life-time  of 

the  parties,  and  cannot  be  made  by  the  heir  or  executor.    Co.  Litt.  145.  a.     2  Co.  57.  a. 
Hob.  174.    Leon.  354. 


But,  if  a  man  sell  2o/.  worth  of  his  land,  parcel  of  a  manor, 
this  is  void,  it  being  neither  certain  in  itself  nor  reducible  to 
any  certainty,  for  no  man  is  made  judge  of  the  value. 

If  a  man  grant  600  cords  of  wood  out  of  a  large  wood,  the 
grantee  hath  election  to  take  them,  when,  and  in  what  part  of 
the  wood  he  pleases,  without  any  appointment  of  the  grantor, 
and,  consequently,  may  assign  his  interest  in  them  to  a  third 
person,  and  he  shall  have  the  like  election. 

But,  if  one  grant  to  me  rooo  cords  of  wood,  to  be  taken  at 
my  election,  and  the  grantor  or  a  stranger  cut  down  part  of  the 
wood,  I  can  take  no  part  of  that  which  is  cut  down,  but  must 
supply  myself  out  of  the  residue  still  remaining. 

But,  if  A.  covenant  with  B.,  that  he  shall  have  twenty  of  the 
best  trees  in  the  wood  of  A.,  to  be  taken  at  the  election  of  B. 
within  such  a  time,  it  is  a  breach  of  the  covenant  in  A.  to  cut 
down  any  of  the  trees  within  that  time,  because  the  latitude  of 
election  which  B.  had  is  thereby  abridged. 
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a  Roll.  Abr.  If  a  man  grant  to  another  200  faggots  of  wood  out  of  all  his 
47-  South-  lands,  or  205.  in  lieu  thereof  out  of  his  said  lauds,  habendum,  the 
Wade"  20°  fagg°ts>  or  205>  to  him  ar)d  his  neirsj  with  clause  of  distress 

for  the  one  or  the  other,  at  the  election  of  the  grantee ;  in  this 
case  the  grantee  hath  an  interest  vested  in  him  in  the  faggots  be- 
fore any  election  made  by  him  ;  but  as  to  the  205.  being  given  in 
lieu  thereof,  he  hath  no  interest  till  he  hath  made  his  election. 
Co.  Litt.  45-  If  A.  seised  of  lands  grant  to  B.,  that  when  B.  pays  205.  that 
b.  Roll.  Abr.  thenceforth  he  shall  have  and  occupy  the  lands  for  twenty-one 
years,  and  after  B.  pay  the  twenty  shillings;  this  is  become  a 
good  lease  for  twenty-one  years  from  the  time  of  such  payment 
made ;  for  though  the  commencement  of  it  was  contingent  and 
uncertain,  and  depended  upon  B.'s  election  to  pay  the  twenty 
shillings ;  yet  after  he  hath  paid  them,  this  takes  off  all  uncer- 
tainty, and  fixes  the  commencement  and  continuance  of  the  lease. 


(I)  How  Grants  are  to  be  expounded :  And  herein, 

I.  How  to  be  construed  'where  there  appears  a  Repugnancy  in  the 

Words. 

iRoll.Abr.65.  /"1RANTS  are  to  be  construed  according  to  the  intention  of 
Co.  Litt.  146.  the  parties ;  and  if  there  appears  any  doubt  or  repugnancy 

'3IAtk      6        *n  tne  wor<^s'  sucn  ("0  construction  is  to  be  made  as  is  most  strong 
[Words  shall     against  the  grantor,  because  he  is  presumed  to  have  received  a 
always  operate  valuable  consideration  for  what  he  parts  with, 
according  to 

the  intention  of  the  parties,  if  by  law  they  may :  and  if  the)7  cannot  operate  in  one  form,  the}' 
shall  operate  in  that  which  by  law  shall  effectuate  the  intention.  Cowp.  600.  For  the  judges 
have. more  consideration  of  the  substance,  namely,  the  passing  of  the  estate,  than  of  the  sha- 
dow, namely,  the  manner  of  passing  it.  3  Lev.  372.  Hence,  a  deed  made  to  one  purpose,  may 
enure  to  another ;  if  meant  for  a  release,  it  may  amount  to  a  grant  of  the  reversion ;  or  e  con- 
verso.  Touchst.  82.  Goodtitle  v.  Bailey,  Cowp.  597.;  so,  if  meant  for  a  release,  Roe  v. 
Tranmer,  2  Wils.  75.  Willes,  682.  S.C.;  or  grant,  Osman  v.  Sheafe,  3  Lev.  370.,  it  may  ope- 
rate as  a  covenant  to  stand  seised.  So,  Doe  v.  Salkeld,  Willes,  673.  2  Wils.  75.  S.C.  A 
conveyance  by  lease  and  release,  having  the  word  "  grant"  in  it,  may  take  effect  as  a  grant 
and  assignment,  and  pass  a  leasehold  interest.  Marshall  v.  Frank,  Gilb.  Eq.  Rep.  143.  Pr. 
Ch.  480.  Doe  v.  Williams,  i  H.  Bl.  25.  And  a  deed  intended  as  an  appointment  to  uses 
may,  having  the  words  "  limit  and  appoint"  in  it,  operate  as  a  grant  so  as  to  pass  a  reversion. 
It  is  not  necessary  that  the  word  "  grant"  should  be  used  in  a  grant,  so  long  as  the  intention 
to  grant  be  manifested  in  the  deed.  Shove  v.  Pin  eke,  5  T.  R.  128.  But  in  expounding  a 
grant  according  to  the  intent,  it  must  be  done  according  to  the  intent  at  the  time  of  the  grant ; 
as,  if  I  grant  an  annuity  to  J.  S.  until  he  be  promoted  to  a  competent  benefice,  and  at  the 
time  of  the  grant  he  is  but  a  mean  person,  and  afterwards  is  made  an  archdeacon,  yet  if  I 
offer  him  a  competent  benefice  at  the  time  of  the  grant,  the  annuity  ceaseth.  Cro.  El.  35.] 

(a)  The  word  grant  implies   a   warranty.      Cro.  Ja.   233,234. In  deeds,  subsequent 

clauses,  which  are  general,  shall  be  governed  by  precedent  clauses,  which  are  more  particular. 

4  Mod.  69.- Words  of  a  known  signification,  but  so   placed  in  the  context  of   a  deed 

that  they  make  it  repugnant  and  senseless,  are  to  be  rejected  equally  with  words  of  no  known 
signification.    Vaugh.  176. 


Therefore  if  a  thing  be  granted  generally,  and  there  come  a 
viz.  which  destroys  the  grant,  it  is  void,  being  repugnant  to  the 
thing  first  granted. 

As, 
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As,  if  there  be  a  demise  of  a  parsonage  with  the  lands  and  Moore,  88r. 
\voods,  except  the  woods ;  this  exception  is  void ;  for  the  woods 
being  specially  granted  in  the  'premises  cannot  be  restrained 
afterwards;  seciis,  if  the  woods  had  not  been  specially  granted. 

So,  if  a  lease  for  years  be  made  to  a  man  and  his  assigns,  pro-  Moore,  811. 
vided  that  he  shall  not  assign ;  this  proviso  is  void,  being  repug- 
nant to  the  premises,  though  it  would  be  good,  had  the  word 
assigns  been  left  out. 

If  a  man  grant  a  rent  out  of  his  land,  with  clause  of  distress,  Lit.  §  220. 

and  by  a  proviso  in  the  deed,  or  bv  deed  of  defeasance,  provide  ^h'87' 

•       r  i  •         i   "    •  ^  •      i      t_   71  i  6  Co.  87.  a. 

that  the  grant,  nor  any  thing  therein  contained,  snail  be  con- 
strued to  extend  to  charge  his  person  by  writ  of  annuity  ;  in  this 
case  the  person  of  the  grantor  is  not  chargeable,  because  the 
charge  upon  the  person  arising  only  from  the  manner  of  con- 
struing grants,  which  for  the  consideration  given  ought  to  be 
extended  as  far  as  the  words  will  bear  against  the  grantor,  there 
can  be  no  room  for  such  construction,  when  by  the  express 
words  of  the  grant  the  person  of  the  grantor  is  not  charged;  for 
no  implication  shall  be  admitted  to  overthrow  an  express  clause 
in  the  deed. 

But,  if  the  proviso  had  been  also,  that  the  grant,  nor  any  thing   Co.  Litt.  146. 
therein  contained,  should  charge  the  land,  that  proviso  had  been  ^ 
void,  as  repugnant  to  the  grant. 

So,  if  a  man  grant  a  rent-charge  out  of  the  manor  of  Dale,  in   Co.  Litt.  146. 


which  the  grantor  has  no  interest,  with  a  proviso  that  the  grant  r  ~    *    u 
,..  ,.  ,  .  .    r.         .  ,    .  p    ,       8  Co.  65.  b. 

shall  not  charge  his  person;  this  proviso  is  void,  because  the 

grantor  having  nothing  in  the  manor  of  Dale  could  not  by  any 
act  of  his  charge  it;  and,  consequently,  the  grantee  having  no 
remedy  for  his  annuity  but  against  the  person  of  the  grantor, 
the  proviso  to  exempt  his  person  is  void,  as  rendering  the 
whole  grant  ineffectual.  And  if  in  this  case  the  grantor  had 
been  seised  of  the  manor,  and  had  granted  a  rent-charge  out  of 
it  for  the  life  of  the  grantee,  with  a  proviso  that  the  grant  should 
not  charge  his  person ;  though  the  grantee  himself  could  have  no 
remedy  but  by  distress,  because  that  remedy  being  open  to  him, 
the  proviso  is  to  exonerate  the  person;  yet  upon  the  death  of  the 
grantee  his  executor  may  have  an  action  of  debt  against  the 
grantor  for  the  arrears,  because  the  executor  has  no  other  remedy 
for  the  recovery  of  them;  for  he  cannot  distrain  after  the  grant 
is  determined,  and  therefore  the  proviso  to  exempt  the  person  is 
void  against  the  executor,  as  rendering  the  grant  useless  and 
ineffectual. 

If  one  makes  a  lease  for  ten  years  at  the  will  of  the  lessor;  this  14  H.  8. 13. 
is  a  good  lease  for  ten  years  certain,  and  the  last  words  are  void  2ro.  tit. 
for  repugnancy.     So,  if  one  lets  lands  at  will  for  a  year  <§•  sic  de  Lea5cs»  *3- aa 
anno  in  annum  ;  this  is  a  lease  only  at  will  by  the  first  word,-;,  and 
the  last  words  being  repugnant  shallnot  control  them,  nor  add 
any  more  certainty  to  its  continuance. 

But,    if  the  viz.   or  proviso  be  only  explanatory,   and  not  Moore,  880. 
repugnant  to  the  grant,  it  will  be  good ;  as,  if  a  lease  be  made 
of  three  manors,  rendering  loZ.  rent,  viz.  $1.  out  of  one,  and 
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$/.  out  of  another;  this  is  good,  and  the  third  shall  be  dis- 
charged. 

So,  in  case  of  a  feoffment  of  two  acres,  habendum  the  one  in 
fee,  and  the  other  in  tail ;  the  habendum  only  explains  the  man- 
ner of  taking,  but  does  not  restrain  the  gift. 

So,  if  an  advovvson  be  granted,  viz.  to  present  every  second 
turn ;  this  is  good,  the  viz.  being  only  explanatory. 

And  note  as  a  general  rule,  that  where  it  is  impossible  the 
grant  should  take  effect  according  to  the  letter,  there  the  law 
shall  make  such  construction  as  that  the  gift  by  possibility  may 
take  effect. 

[Where  the  grant  of  a  rectory  from  the  crown  contained  an 
exception  of  all  advowsons  of  the  rectories,  vicarages,  and 
churches  belonging  to  the  premises,  it  was  holden,  that  a  perpe- 
tual curacy  belonging  to  the  rectory  was  not  included  in  the  ex- 
ception, but  passed  by  the  grant;  for  a  contrary  construction 
would  have  severed  the  nomination  of  the  curate  from  the  fund 
out  of  which  he  was  to  be  supported ;  would  have  made  it  ques- 
tionable who  was  to  maintain  him,  and  left  the  ecclesiastical 
court  destitute  of  means  to  compel  such  maintenance  by  seques- 
tering the  profits  of  the  living.] 

2.  Where  the  Premises  differ  from  the  Habendum,  and  therein 
how  far  the  Habendum  may  enlarge  or  abridge  the  Grant  in  the 
Premises. 


Co.  Litt.  6.  The  office  of  the  premises  of  the  deed  is  to  name  the  grantor 

But  for  this      and  grantee,  and  the  thing  to  be  granted  or  conveyed;  and  of 
vide  tit.  Feoff-  ^&  jt  must  be  observed  as  regularly  true ;   i  st,  That  no  person 
not  named  in  the  premises  of  the  deed  can  take  any  thing  by  the 
(a)  But  a  man  deed,  though  he  be  afterwards  named  in  the  habendum,  because 
not  named  in     it  is  the  premises  of  the  deed  that  make  the  gift,  and  therefore 
when  the  lands,  fyc.  are  given  to  one  in  the  premises,  the  ha- 
bendum cannot  give  any  share  of  them  to  (a)  another,  because 
that  would  be  to  retract  the  gift  already  made,  and,  consequently, 
to  make  the  deed  contrary  and  repugnant  in  itself. 


the  premises 
may  take  an 
estate  in  re- 
mainder by 
limitation  in 


the  habendum. 

a  Rol.  Abr.  68«.  Hob.  313.  Cro.  Ja.  564.  [In  3  Leon.  6oM  it  is  said  that  the  habendum 
shall  never  introduce  one  who  is  a  stranger  to  the  premises  to  take  as  grantee,  but  he  may  take 
by  way  of  remainder.] 

aRoll.Abr.65.  idly,  That  the  habendum  cannot  pass  any  thing  that  is  not  ex- 
pressly mentioned  or  contained  by  implication  in  the  premises 
of  the  deed ;  because  the  premises  being  part  of  the  deed  by 
which  the  thing  is  granted,  and,  consequently,  that  make  the 
gift ;  it  follows,  that  the  habendum,  which  only  limits  the  cer- 
tainty and  extent  of  the  estate  in  the  thing  given,  cannot  in- 
crease or  multiply  the  gift ;  because  it  were  absurd  to  say  that 
the  grantee  should  hold  a  thing  which  was  never  given  to  him. 

If  a  termor  grant  a  term  of  1000  years  to  the  grantee,  his 
executors,  administrators,  and  assigns,  habendum  after  the  death 
of  the  grantor  and  his  wife,  for  the  residue  of  the  term  of  1000 

years, 
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rears,  in  this  case  the  habendum  being  repugnant  to  the  premises 
is  void,  and  the  grantee  shall  have  the  term  presently. 

3.  How  the  Words  of  a  Grant  are  to  be  construed  as  to  the  Things 
intended  to  be  granted. 

If  a   prebendary,    who  has  an   advowson   annexed   to   his  Hob.  304, 
prebend,  make  a  lease  for  years  of  several  parcels  thereof,  toge-  Ca)  $°.>  an  aP" 
ther  with  all  commodities,  emoluments,  profits,  and  advantages  ^j/^'0 
to  the  prebend  belonging ;  these  general  words  will  not  pass  the  by  the  name 
advowson,  for  they  signify   things  (fl)    gainful,  and   words   in  ofanadvow- 
grants  shall  be  construed  according  to  a  reasonable  and  easy  son-    44  £.3. 
sense,  and  not  strained  to  things  unlikely  or  unusual.  ^  r^^n  °* 

was  holden  by  two  judges  against  two,  that  if  a  prebendary  having  a  peculiar  jurisdiction  make 
a  lease  of  his  prebend,  with  all  profits,  commodities,  advantages,  $c.  thereto  belonging,  the 
ecclesiastical  jurisdiction  did  not  thereby  pass  to  the  lessee,  so  that  he  might  make  a  com- 
missary, being  a  thing  annexed  to  the  spiritual  person,  and  not  to  the  corps  of  the  prebend. 
Lev.  125.  Keb.  538.  639. Yet  an  advowson  will  be  contained  under  the  name  of  a  tene- 
ment, and  therefore  a  licence  to  purchase  lands  and  tenements  in  mortmain  extends  toad- 

vowsons.    Dyer,  350. So,  advowsons  pass  by  the  name  of  all  hereditaments  lying  where 

the   church  lieth.    Dyer.  322. The  word  tenement  passes  any  thing  whereof   a  man 

may  be  seised  ut  de  libero  tenemento  ;  hereditament,  any  thing  wherein  a  man  may  have  an  in- 
heritance. Co.  Litt.  6.  a.  [Touchst.  91.  3  Atk.  82.  Therefore  an  heir-loom,  though 
neither  land  nor  tenement,  but  a  mere  moveable,  yet  being  inheritable,  is  comprized  under 
the  general  word  hereditament;  and  a  condition,  the  benefit  of  which  may  descend  to  a  man 
from  his  ancestor,  is  also  an  hereditament.  3  Co.  2.] 

So,  if  a  man  grant  all  his  woods  and  trees,  apple  trees  will  Hob.  304. 
not  pass. 

My  Lord  Coke  says,  that  by  a  grant  of  (b)  vestura  terras^  the  Co.  Litt  4.  b. 
underwood  and  sweepage  pass,  but  not  the  soil,  timber-trees  or  (*)  But ll  ^atn 
mines;  nor  do  these  pass  by  a  grant  of  the  herbage,  though  ii^ideSnDtnat 
livery  and  seisin  be  made.  the  grant  of 

vestura  terra; 

with  livery  passes  the  soil,  and  that  the  grant  of  prima  vestura  for  no  certain  time  passes  the 
first  cutting  only ;  but  that  from  such  a  day  to  such  a  day,  it  passes  the  soil.  Vent.  393, 
But  see  Hargr.,  note  i.  Co.  Litt.  4.  b. 

A  grant  of  separalis  piscaria  passes  neither  water  nor  soil ;  Co.  Litt.  4. 
but  a  grant  of  the  water  passes  both  the  water  and  piscary,  but  Eav.jj.;  but 
not  the  soil.  see  aSalk.637. 

contr.,  and 
note  a.    Co.  Litt  4.  b. 

But  a  grant  of  stagnum  or  gwges  passes  both  water  and  soil.      Co.  Litt  5. 

Vaugh.  108. 

General  words,  as  honour,  isle,  castle,  will  pass  things  com-  Co.  Litt  5. 
pound ;  as  honour  or  castle  will  pass  divers  manors  or  things 
simple  of  different  natures ;  as  fearm  or  farm  will  pass  houses, 
lands,  tenements  ;  a  ploughland,  or  so  much  as  one  plough  can 
till ;  an  oxgang,  or  so  much  as  one  ox  can  till,  may  pass  arable, 
meadow,  pasture,  and  wood,  tyc.  necessary  for  such  tillage. 

A  grant  of  a  grange  passes  a  barn  or  stable  with  its  curtilage.    Co.  Litt.  5. 

So,  a  grant  of  a  house  passes  the  house,  orchard,  and  cur-  Co.  Litt-.  g • 
tilage. 

G  3  So, 
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Co.  Litt.  5.  So,  if  a  man  grant  a  forest,  warren,  chase  or  vivary,  by  these 

words  both  the  ground  and  privilege  pass. 
(a)  Co.  Litt.  4.       A  grant  of  a  (a)  boilery  of  salt  passes  the  soil  ;  by  the  grant 

2  Roll.  Abr.  2-  of  Ovile  a  sheep-cot,  and  not  a  sheep-walk  passes. 
Godb.  273. 

29  Ass.  9.  If  a  man  grant  all  his  lands  and  tenements,  by  these  words 

z  Roll.  Abr.      a  (£)  common  in  gross  doth  not  pass. 

fl\   T»..i.  \      '  O  I 

5  7.     (o)  Jaiit 

by  the  grant  of  a  tenement  a  reversion  passes.  37  H.  6.  5.  By  a  grant  of  all  a  man's 
lands  and  hereditaments,  copyholds  will  not  pass.  Owen,  37.  -  -But,  if  a  man  grants  all 
his  lands  and  tenements  in  JD,,  a  lease  for  years  passes.  Plow.  424.,  cont.  Bro.tit.  Grant, 
155.  ;  fy  vide  Godb.  183.  S.  P.  but  no  resolution.  -  So,  if  a  man  grant  all  his  lands  and 
tenements  in  D.,  a  rent-charge  which  he  has  issuing  out  of  lands  there  passes,  2  Roll.  Abr.  5  7. 

i  Roll.  Abr.          By  a  grant  of  land  the  houses  and  buildings  thereupon  pass. 

57.  Palm.  320. 

Moore,  6.,  pi.        If  -A.  demise  lands,  and  grant  that  the  lessee  shall  have  house- 

23.  bote  in  other  lands  of  the  lessor  not  demised,  the  lessee  may,  be- 

sides those  granted,  take  house-bote,  $c.  on  the  demised  premises. 

3  Leon.  19.  If  lessee  for  years  of  the  pawnage  of  a  park  grants  all  his 

goods  and  chattels,  moveables  and  immoveables  within  the  said 

park,  by  these  words  the  pawnage  passes. 

Cro.Eliz.  633.  If  a  person  grant  an  acre  called  two  acres,  an  acre  only  passes. 
1  8  E.  4.  1  6.  If  a  man  grants  (c)  omnia  bona  sua,  trees  growing  do  not  pass  ; 
i  Roll.  Abr.  otherwise,  if  they  had  been  cut  down  at  the  time  of  the  grant. 

58.  (c)So,of 

a  grant  de  omnibus  averiis  suis,  deer  will  not  pass,    z  Roll.  Abr.  57. 

ii  Co.  50.  If  a  man  lease  lands  for  life,  excepting  the  trees  growing,  and 

Liford's  case,    afterward  he  grant  the  reversion  to  another,  by  the  grant  of  the 

reversion  the  trees  pass,  for  they  are  annexed  thereto. 
ii  H.  6.  7.  If  a  man  grant  all  his  chattels,  a  term  which  he  hath  in  extent 

on  the  statute-merchant  passes  ;  for  this  is  but  a  chattel. 

Dyer,  25.  If  a  man  grant  all  his  (d]  goods  and  chattels,  an  obligation 

a  Roll.  Abr.  5  8.  in  which  J.  S.  is  bound  to  him  passes  hereby,   and  by  these 
i^th^186      woru<s  he  hath  an  interest  in  the  parchment  or  paper,  although 
words  will        tne  debt  itself  being  a  chose  in  action  cannot  be  granted  or  as- 
not  carry          signed  over,  (e) 
debts  due  to 
the  testator.    Dyer,  59.  b.  pi.  15.    (<?)  But  see  tit.  Assignment. 

9  H.  6.  52.  b.  If  a  man  grant  omnia  bona  fy  catalla  sua,  a  term  for  years  which 
aRoll.Abr.jS.  he  hath  in  right  of  his  wife  hereby  passes. 

For  this  vide  So,  if  a  man  grants  omnia  bona  fy  catalla  sua,  the  goods 
aRoll.Abr.28.  wnich  he  hath  as  executor  shall  pass,  as  well  as  his  own  proper 


contr.      i  Leon.  263.  contr.     3  Bulst.  8.  contr.      Br.  Done,  &c.  p.  47.  contr.      12  Co.  16. 

i  Leon.  2,02.  2  Leon.  56. 

Sid.  420.  A  grant  of  bona  8f  catalla  felonwn  will  not  carry  the  goods  of 

Vent.  32.  afelo  -de  se» 
Saund.  274. 

12  Co.  i.  b.  j|If  the  king  grant  the  goods  and  chattels  of  felons  of  thein- 

i  Leon.  202.  3                                                           selves, 
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selves,  the  grantee  shall  not  thereby  have  debts  due  to  such  aLeon.j6. 

i  Saund.  274. 

felons'»  But  in*  Roll. 

Abr.  tit.  Prerogative  (E.)  pi.  i.,  it  is  holden,  that  if  the  king  grant  certain  liberties,  and  among 
other  thing*,  grant  omnia  bona  $  catalla  felonum  de  se  in  such  a  place,  it  shall  pa«s  obligations, 
specialties^  and  debts  due  to  the  felon ;  for  though  in  other  cases  a  grant  of  omnia  bona  $  ca- 
talla by  the  king  will  not  pass  specialties  and  debts,  i  Sid.  142.,  yet  in  a  grant  of  a  liberty  it 
will.  See  also  Com.  Dig.  tit.  Wait'e  (C).  So,  by  a  grant  of  goods  and  chattels  of  felons  of 
themselves,  the  grantee  shall  have  the  ready  money  of  such  felons.  Anon.  2  Show.  132. 

4.  JWiere  a  Thing  shall  be  said  to  pass  as  appendant,  appurtenant, 

or  incident. 

It  seems  agreed,  that  several  things  will  pass  as  appendant  or  ioCo.  64. 
appurtenant  to  the  principal  thing  granted  without  any  express  * 

mention  of  them;  as,  if  a  (a)  man  grant  a  manor  to  which  an  ad-  Abr' 60 
vowson  is  appendant  or  villain  regardant,  without  saying  cum  Goulds. 42. 
pertinenttis,  yet  these  pass  as  (b)  aopendant  or  appurtenant  to  the  Style,  78. 

manor.  Co-  J^07' 

a.     (a)  But 

this  must  be  understood  of  a  grant  by  a  common  person ;  for  if  the  king  grants  such  a  manor, 
or  grants  a  manor  cum  periinentiis,  yet  the  aclvowson  does  not  pass.  Plow.  251.  10  Co.  64. 
[See  Hargr.  note  2  Co.  Litt.  12.  b.  rjth  edit.]  (b)  Here  note,  as  regularly  true,  that  nothing 
can  be  appendant  or  appurtenant,  unless  it  agree  in  quality  and  nature  to  the  thing  whereunto 
it  is  appendant  or  appurtenant ;  as  a  thing  corporeal  cannot  properly  be  appendaut  to  a  thing 
corporeal,  nor  a  thing  incorporeal  to  a  thing  incorporeal;  but  things  incorporeal  which  lie  in 
grant,  as  advowsons,  villains,  commons,  and  the  like,  may  be  appendant  to  things  corporeal, 
as  a  manor-house  or  Jands;  or  things  corporeal  to  things  incorporeal,  as  lands  to  an  office; 
also  they  must  agree  in  nature  and  quality;  for  a  common  of  turbary  or  of  estovers  cannot 
be  appendant  or  appurtenant  to  land;  but  to  a  house  to  be  spent  there;  nor  a  leet  that  is 
temporal,  to  a  church  or  chapel  which  is  ecclesiastical ;  neither  can  a  nobleman,  esquire,  Sfc* 
claim  a  seat  in  a  church  by  prescription,  as  appendant  or  belonging  to  land,  but  to  a  house, 
because  such  a  seat  belongeth  to  the  house  in  respect  of  the  inhabitancy  thereof.  Co.  Litt.  121. 

b.  122.  a. Also,  the  thing  to  which  another  is  appendant  must  be  of  perpetual  subsistence; 

and  therefore  an  advowson  which  is  said  to  be  appeudant  to  a  manor,  is  in  truth  appendant  to 
the  demesnes  of  the  manor,  which  are  of  perpetual  subsistence  and  continuance,  and  not  to 
rents  or  services,  which  are  subject  to  extinguishment  and  destruction.  Co.  Litt.  122.  a. 

So,  if  a  man  at  this  day  grant  to  a  man  and  his  heirs  common  Co.Litt.  121. 
in  such  a  moor  for  his  beasts  levant  and  couchanl  upon  his  ma-  a. 
nor;  or,  if  he  grant  to  another  common  of  estovers  or  turbary  in 
fee-simple,  to  be  burnt  or  spent  within  his  manor;  by  these 
grants  those  commons  are  appurtenant  to  the  manor,  and  shall 
pass  by  the  grant  thereof. 

So,  if  A.,  seised  of  100  acres  of  land  to  which  a  common  a  Roll.  Abr. 
for  cattle  levant  and  couchant  is  appurtenant,   by  grant  made  o0'?1' 
thereof  within  time  of  memory,   grant  ten   of  the  said  acres  ^  Porter 
only,   without  saying   cum  pertinent Us ;    yet   a   proportionable 
common  for  the  cattle  levant  and  couchant  on  these  ten  acres 
shall  pass;  for  being  a  common  appurtenant,  it  is  in  its  nature 
apportionable. 

But,  if  A.  grant  the  third  part  of  a  manor  to  which  an  advow-  Savil.  193. 
son  is  appendant,    though   he   adds   cum  pertinentiis,   yet  the  L?"S T- 
advowson  does  not  pass  unless  it  be  expressly  mentioned.  Gloucester 

By  a  grant  of  a  messuage  site  tenementum,  only  the  house  and  Moore,  24. 
circuit  thereof  passes,  but  not  the  garden,  for  these  are  distinct ;  Perr  Byer  and 
for  in  apracipe  quodreddat  the  demand  must  be  de  uno  messuagio  c< 

G  4  8f  uno 
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Brown.    But    $  uno  gardino,  and  the  word  tenement,  as  here  used,  is  only  syno- 
^est°h  held>     nymous  to  tne  word  messuage ,-  but  had  it  been  a  grant  of  a 
den'  wcfufdT"     messuage  and  tenement,  it  might  be  otherwise, 
pass  by  the  name  of  messuage,  with  an  averment,  that  they  were  occupied  together. 


Vaugh.  178. 


Vangh.  109. 


Moore,  682. 
Browne  and 
Nichols. 


Sid.  211. 
Lev.  131. 
Keb.  736.8.0 
Archer  and 
Bennet. 


Pom  tret  v. 

Ricroft, 

I  Saund.  322. 


i  Saund.  ubi 
supra. 
Hodgson  v. 
Field,  7  East, 
613.  S.  P. 
Gerrard  v. 
Cooke, 
aN.  R.io. 


Where  a  house  or  land  belongs  to  an  office,  or  a  chamber  to 
a  corody,  the  office  or  corody  being  granted  by  deed,  the 
house  and  land  follow  as  incident  or  belonging  to  it  without 
livery,  because  the  office  is  the  principal,  and  the  land  but  ap- 
pertaining to  it. 

If  a  man  grant  his  saddle  with  all  things  thereunto  belonging; 
stirrups,  girths,  and  the  like  do  pass.  So,  if  a  man  grant  his 
viol,  the  strings  and  bow  will  pass. 

By  a  grant  of  a  house  cum pertinentHs,  a  conduit  which  conveys 
water  to  the  house  passes,  and  the  owner  may,  without  alleging 
a  prescription  or  grant,  enter  upon  the  soil  of  another  to  repair 
it ;  but  this  must  be  done  in  convenient  time. 

It  was  found  by  special  verdict,  that  A.  was  seised  of  a  mill  in 
fee,  and  that  he  built  a  kiln  at  the  end  of  the  close  wherein  the 
mill  stood,  and  then  granted  the  mill  cum  pertinentiis ,-  and  if  the 
kiln  passed  was  the  question ;  and  the  court  held  clearly,  that  if 
it  had  been  found  in  the  special  verdict,  that  the  kiln  had  been 
necessary  to  the  mill,  that  then  it  should  pass  by  a  grant  of  the 
mill;  so,  if  it  were  erected  for  the  use  of  the  mill,  as  sluices^ 
though  never  so  far  off;  so  a  dove-house  to  a  dwelling-house  j 
but  as  it  was  here  barely  found,  there  was  no  colour  to  adjudge 
it  to  pass. 

If  a  man  grants  to  another  the  use  of  a  pump,  the  grantee 
as  incident  to  the  grant  may  enter  on  the  ground  of  the  grantor 
to  repair  it;  for  this  privilege  is  given  to  him  as  incident  to  the 
grant. 

So,  if  a  man  license  another  to  lay  pipes  of  lead  on  his  ground 
to  convey  water  to  his  cistern,  although  the  ground  is  not 
hereby  granted,  yet  the  grantee  may  enter  thereon  to  repair 
the  pipes. 

|i  Where  a  man  granted  to  another,  his  heirs  and  assigns,  oc- 
cupiers of  certain  houses  abutting  on  a  piece  of  land  about  eleven 
feet  wide,  which  divided  those  houses  from  a  house  there  belong- 
ing to  the  grantor,  the  right  of  using  the  said  piece  of  land  as  a 
foot  or  carriage  way ;  and  gave  him  "  all  other  liberties,  powers, 
"  and  authorities  incident  or  appurtenant,  needful  or  necessary 
'*  to  the  use,  occupation,  or  enjoyment  of  the  said  road,  way,  or 
"  passage;"  it  was  holden,  that  by  these  words  the  grantee  had 
a  right  to  put  down  a  flag-stone  upon  this  piece  of  land  in  front 
of  a  door  opened  by  him  thereinto  out  of  his  house.  For  by 
Chambre,  J.,  this  is  nothing  more  than  a  grant  of  a  way,  to 
which  the  right  of  repairing,  when  it  becomes  necessary  or  con- 
venient, is  incident:  and  the  above  words  could  have  been 
inserted  with  no  other  view  than  rather  to  enlarge  the  right  which 
the  common  law  would  give.  || 
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If  a  man  grant  the  fish  in  his  water,  the  grantee  may  fish  Hob.  434. 
within,  but  he  cannot  cut  the  banks.  aR.olLAbr.6o. 

So,  if  a  man  grant  or  reserve  wood,  it  implies  a  liberty  to  take  Hob.  234. 
and  carry  it  away.  *  Roll.  Abr.  60.  ^  Lutw.  1480.  i  Ld.  Rajm.  551. 

||  So,  if  a  man,  having  a  close  surrounded  by  his  own  land,  Clarke  v. 
grants  the  close  to  another  in  fee,  for  life,  or  years;  the  grantee  Rugge,  a  Roll. 

shall  have  a  way  to  the  close  over  the  grantor's  land  as  incident  A^-  ** 

c.  ,       ,          -,  .«       cro.  Ja.  170. 

to  the  grant.     So  it  is,  if  he  grants  the  land,  and  reserves  the  §  c    jor(jen 

close  to  himself.  ||  v.Atwood, 

Owen,  123.    Staple  v.  Heyden,  6  Mod.  3.    Howton  v.  Frearson,  8  T.  R.  56. 

5.  What  Estate  or  Interest  shall  be  said  to  be  granted. 

It  is  holden  by  Chief  Justice  Holt,  that  if  a  termor  grants  the  i  Salk.  346. 
land,  the  grantee  is  but  tenant  at  will;  for  it  does  not  appear 
that  the  grantor  meant  to  pass  his  whole  interest,  and  this  is 
enough  to  satisfy  the  grant. 

Also,  it  was  adjudged  in  B.  E.  that  if  a  termor  for  1000  years,  Salk.  346. 
by  deed  reciting  the  original  lease  of  the  lands,  grants  the  said  Germain 
lands,  together  with  the  said  (a]  recited  lease,  to  the  grantee,  his  g^^" 
executors,  administrators,  and  assigns,  and  all  writings  relating  ^  But  per 
to  the  premises,  habendum  to  the  grantee,  his  executors,  8fc.  after  Holt,  the  word 
the  death  of  the  grantor  and  his  wife,  for  the  residue  of  the  term  bate  would 
of  1000  years,  that  hereby  the  term  does  not  .pass.  but'herVft™' 

is  the  recited  lease,  which  can  signify  nothing  but  the  deed.  Also  he  agreed,  that  if  a  termor 
devise  the  land,  all  the  term  passes ;  for  the  devisee  cannot  be  tenant  at  will,  because  the  de- 
visor must  die  before  the  devise  can  take  effect,  and  one  cannot  be  tenant  at  will  to  a  dead 
man.  Salk.  346. 

But  this  judgment  was  reversed  in  the  Exchequer- chamber,  Salk.  346. 
where  it  was  holden,  that  by  the  grant  of  the  lands  in  the  pre-  a^JUpge{? m 
mises  to  the  grantee,  his  executors,  administrators,  and  assigns,  quer_^hamber 
the  whole  term  of  1000  years  was  transferred;  and  since  by  the  and  affirmed  ' 
premises  the  whole  term  passed  presently,  but  by  the  habendum  in  the  House 
not  till  after  the  death  of  the  grantor  and  his  wife,  they  held  of  Lords, 
that  ex  consequenti  the  habendum  was  repugnant  to  the  premises, 
and  void. 

If  a  man  by  deed  grant  a  rent-charge,  reversion,  common,  or  Roll.Abr.  845. 
any  thing  else  which  lies  in  grant,  without  mentioning  any  parti-  Co.LitMa.  b. 
cular  estate,  the  grantee  hath  an  estate  for  term  of  his  own  life,       °'  j 
because  a  man's  own  act  is  taken  most  strongly  against  himself; 
and  where  the  words  of  the  deed  will  bear  two  senses  without  in- 
jury to  any  one,  the  purchaser  deserves  the  most  favour,  and  the 
construction  that  most  enlarges  his  interest  is  to  be  preferred. 
Besides,  being  granted  to  him,  it  cannot  be  supposed  out  of  him 
as  long  as  the  same  person  continues. 

If  A.  grant  a  rent-charge  to  B.  and  his  heirs,  habendum  to  him  Moore,  876. 
and  his  heirs,  to  the  use  of  him  and  his  heirs  for  the  life  of  J.  S., 
this  is  only  a  descendible  estate  for  the  life  of  J.  S.  and  not  a  fee- 
simple. 

If  an  office  be  granted  to  a  man  to  have  and  enjoy  so  long  as  Co.Litt.42.  a. 
he  shall  behave  himself  well  in  it,  the  grantee  hath  an  interest  for  Roll.  Abr.  844. 

life 
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Show.  P.           life  in  the  office ;  for  since  nothing  but  his  misbehaviour  can  de- 
Cases,  1 6 1.       termine  his  interest,  no  man  can  prefix  a  shorter  time  than  his 
life,  since  it  must  be  his  own  act,  (which  the  law  does  not 
presume  to  foresee,)  which  can  make  his  estate  of  shorter  con- 
tinuance. 

Co.  Litt.  4».  a.  If  the  king  grants  an  office  at  will,  and  grants  a  rent  to  the 
patentee  for  his  life,  for  the  exercise  of  his  office ;  this  is  no  ab- 
solute estate  for  life;  because  the  rent  being  granted  on  account 
of  the  office  and  in  discharge  of  the  duty  of  the  place,  whenever 
his  interest  in  the  office  ceases,  the  rent  is  determined,  because  it 
was  at  first  granted  for  the  exercise  of  the  office,  which  he  is  no 
farther  concerned  in. 

Moore,  6.  If  a  man  makes  a  lease  for  forty  years,  and  grants  that  the 

pl-  33*  lessee  shall  have  house-bole,  fire-bote,  and  cart-bote,-  in  other 

lands 'of  the  grantor's  not  demised;  though  it  is  not  said  for  how 
long,  yet  the  grantee  shall  have  such  privilege  during  the  con- 
tinuance of  the  lease,  and  such  privilege  shall  go  to  his  executors 
and  assigns. 

6.  At  tvkat  Time  the  Thing  granted  becomes  vested,  and  when  the 
Grantee  must  take  the  same. 

aRoll.  Abr.  64.  If  a  man  grant  a  thing  to  be  taken  yearly,  and  the  grantee  ne- 
Southwell  and  gleet  to  take  it  for  one  year,  he  cannot  take  double  the  quantity 
}yoe'  -c  the  next;  as,  if  a  man  grant  to  another  and  his  heirs  200  (a)  fag- 
man  grant  a  gots  °f  w°°d»  to  be  taken  yearly,  and  the  grantee  neglect  to  take 
common  for  any  for  the  first  year,  he  cannot  the  next  take  400  faggots ;  for 

ten  head  of       by  this  means  he  might  destroy  all  the  woods  of  the  Grantor, 
cattle  yearly,        * 

the  grantee,  if  he  neglects  to  feed  the  common  for  one  year,  cannot  put  on  double  the  num- 
ber the  next.  27  H.  6.  10. 

aRoll.Abr.65.  But,  if  the  grantor  be  to  render  the  thing,  as,  if  A.  grant  200 
faggots  of  wood  to  be  taken  yearly  out  of  all  his  lands,  with 
clause  of  distress,  and  the  grantor  be  to  cut  and  make  up  the 
faggots  and  carry  them  to  the  house  of  the  grantee;  if  the 
grantor  neglect  to  do  this  for  the  first  or  any  one  year,  the 
grantee  shall  have  double  the  quantity  the  next ;  for  in  this  case 
the  grantor  was  to  do  the  first  act,  and  shall  not  have  any  ad- 
vantage by  his  neglect. 

7  Co.  a8.  He  who  hath  the  next  avoidance  of  a  church,  must  present  to 

Bulst.  26.         the  next  that  happens  after  such  grant,  at  his  peril. 

Moore,  88a.          If  a  man  grant  all  his  trees  to  be  taken  within  five  years,  the 

grantee  cannot  take  any  after  the  expiration  of  the  five  years ; 

tor  this  is  in  nature  of  a  condition  annexed  to  the  grant.     But,  if 

the  grant  be  of  the  trees,  with  covenants  either  on  the  part  of 

the  grantor  or  grantee,  that  they  shall  be  taken  away  in  five 

years,  there  the  grantee  may  take  them  after  the  expiration  of 

five  years,  and  the  grantor  must  pursue  his  remedy  by  action  of 

covenant. 

Moore,  88z.          So,  if  a  man  grant  corn  growing,  and  the  grantee  do  not  take 
per  Hutton.      \±  away  m  a  reasonable  time,  by  which  the  grantor  receives  a 
prejudice,  he  may  have  an  action  on  the  case. 


GUARDIAN. 


A    GUARDIAN  (a)  is  one  appointed  by  the  wisdom  and  po-  (a)  For  the  de- 
"^  licy  of  the  law  to  take  care  of  a  person  and  his  affairs,  who  rivationand 
by  reason  of  his  (Z>)  imbecility  and  want  of  understanding  is  in-  cations  of  the" 
capable  of  acting  for  his  (c)  own  interest.      And   it  seems,  that  wordguardian, 
by  our  (d)  law  his  office  originally  was   to  instruct  the  ward  in  rirfealnst.  12. 
the  arts  of  war,  as  also  in  those  of  husbandry  and  tillage,  that  (*)  AJ?d  tnere- 
when  he  came  of  age  he  might  be  the  better  able  to  perform  ].  a>  c  ,g      ' 
those  services  to  his  lord,  whereby  he  held  his  own  land.  f!  86.,  treating 

thereof,  says, 

de  Ulis,  qui  minores  stint  $  infra  <ztatem,  $  quos  oportet  etse  sub  tuteld  £f  euro,  aliorum,  eo  quodse 
ipsos  regere  non  norunt,  <$•  quorum  quidam  debent  esse  sub  cuttodui  domini  cum  terns  $  tenementu, 
quce  sunt  de  feodo  eorum,  $  quidam  sub  custodia  parentum  $  proximorum  consanguineorum,  ut 
predict,  est,  Sj  quibus  dantur  custodes  aliquando  de  jure  de  anfiquo  feoffamento,  $  aliquando  cu- 

ratores  ab  homine. So,  Fleta,  c.  9.  f.  4.     Quidam  sub  custodia  parentum  $  proximorum  con- 

sanguineorum,  $  ittis  dantur  custodes  de  jure  gentium,  (c)  And  therefore  their  authority  and 
interest  extends  only  to  such  things  as  may  be  for  the  benefit  and  advantage  of  the  infant. 
Co.  Litt.  89.  a.  [So  in  the  Roman  law,  the  potestas,  or  authority  of  the  tutor,  wase  xercisable 
only  for  the  benefit  of  the  minor.]  (d)  In  the  civil  law  they  are  called  curators  or  guardians. 
Swinb.  194.  [The  curators  were  not  appointed,  except  in  particular  cases,  till  the  minor  at- 
tained the  age  of  puberty.  Before  that  time  he  was  under  the  care  of  persons  called  tutorct.] 

Under  this  head  we  shall  consider, 

(A)  The  several  kinds  of  Guardians :   And  herein, 

1.  Of  the  several  Kinds  of  Guardians  by  the  Common  Law. 

2.  Of  Guardians  by  Custom. 

3 .  Of  Guardians  by  Statute. 

(B)  What  Persons  may  be  Guardians. 

(C)  By  what  Authority  Guardians   are    appointed: 

And  herein  of  the  proper  Jurisdiction  in  re- 
straining and  punishing  Abuses  by  Guardians 
and  others,  in  relation  to  Infants. 

(D)  Of  the  Manner  of  appointing  and  admitting  a 

Guardian. 

(E)  At  what  Time  the    Authority   of  a    Guardian 

ceases,   and  what  Acts  will  determine  it. 

(F)  Of  the  Guardian's  Interest  in  the  Body  and  Lands 

of  the  Ward,  and  his  Remedy  for  the  same. 

(G)  What 
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(G)  What  Things  a  Guardian  may  lawfully  do,  and 
will  bind  the  Infant. 

(H)  Of  the  Infant's  Remedy  against  his  Guardian  for 
Abuses  by  him. 

(I)   Of  obliging  a  Guardian  to  account,  and  what  Al- 
lowances he  shall  have. 


(A)  The  several  kinds  of  Guardians  :  And  herein, 
i.  Of  the  several  Kinds  of  Guardians  by  the  Common  Lain. 

Co.Litt.  88.  b.  '"pHERE  are  four  (a)  kinds  of  guardians  by  the  common  law, 
(a)  There  is  a  _L  w'z.  guardian  in  chivalry,  socage,  nature,  and  nurture. 

chivalry  and  guardian  in  socage ;  and  again  guardian  in  chivalry  is  twofold,  guardian  in 
droit,  that  is  to  say  in  his  own  right ;  and  guardian  in  fait ;  as  where  the  king  or  lord  assign- 
eth  over  the  custody  to  another :  also  both  these  are  either  guardians  by  right,  or  guardians 
by  claim  and  possession  without  right :  likewise  guardian  in  socage  is  twofold,  viz.  guardian 
by  right,  who  is  called  tutor  proprius  ;  and  guardian  by  possession  and  claim,  who  is  called 
tutor  alienus.  a  Inst.  305. 

Lit.  §  103.  i.  As  to  guardian  in  chivalry,  it  is  to  be  observed,  that  by  the 

Co.Litt. 74, 75.  common  law,  if  tenant  by  knights-service  had   died,  his   heir 

is  .  ia,  13.    ma]e  keing  under  the  age  of  twenty-one  years,  the  lord  should 

have  the  land  holden  of  him  till  such  heir  had  arrived  at  that 

age,  because  till  then  he  was  not  intended  to  be  able  to  do  such 

service ;  and  such  lord  had  likewise  the  custody  of  the  body  of 

the  infant  to  breed  him  up  and  inure  him  to  martial  discipline, 

,  and  was  therefore  called  guardian  in  chivalry. 

Co.Litt.  76.  So,  if  an  heir  female  were  unmarried,  and  under  fourteen  at 
her  ancestor's  death,  the  lord  was  guardian  till  she  arrived  at 
that  age.  Also  by  Westm.  2.  c.  22.,  the  lord  should  have  had 
the  land  till  she  were  sixteen,  to  tender  convenable  marriage  to 
her ;  and  if  the  lord  died  within  the  two  years,  the  law  gave  the 
same  interest  to  his  executors  and  administrators. 
R  HAb  ° 3  Wardship  was  due  to  the  lord  in  respect  to  the  tenure ;  there- 

36.  fore  if  the  lord  had  released  his  seigniory  to  his  ward,  or  the 

seigniory  had  descended  to  him,  he  should  have  been  out  of 
ward,  for  cessantc  causa  cessat  effectus. 

Co.Litt.  77.  a.  An  heir  who  had  been  in  ward  by  reason  of  a  tenure  in  capite, 
when  he  came  of  age,  must  have  sued  livery,  i.  e.  to  have  had 
the  lands  delivered  to  him  by  the  king,  the  expence  of  which 
was  half  a  year's  profit  of  his  lands  holden.  But,  if  the  heir  had 
been  of  age  at  his  ancestor's  death,  he  should  have  paid  for  land 
in  possession  a  year's  profit  for  the  king's  primer  seisin  and 
livery ;  and  for  reversions  expectant  on  freeholds  half  a  year's 
profit.  And  the  king  should  have  had  all  the  nicsne  profits  till 

tender 
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tender  of  livery  were  made.     So,  if  a  tender  were  made,  and 
not  duly  pursued. 

By  the  statute  of  (a)  Merton,  c.  6.,  if  the  lord  disparaged  his  Co.  Litt.  80. 
male  (b)  ward  under  fourteen,   he  should  have  lost  the  ward,  (a)  On  this 

and  the  whole  profit  thereof  should  have  been  converted  to  the  SfKJffc 
1.  «     r  mi      i      i  -IT  1-1  ton  holds,  that 

ward  s  benefit.     The  lord  was  said  to  disparage  the  heir  by  mar-  no  actjon 

rying  him  to  the  daughter  of  a  villain,  burgess,  one  attainted  of  could  be 
felony,  to  a  bastard,   or  alien,  one  wanting  hand  or  foot,  de-  brought,  he- 
formed,  paralytick,  consumptive,  %c.  waiver06 

brought.      Lit.  §  108. And  the  reason  hereof,  says  my  Lord  Coke  in  his  comment,  is 

quia  -periculosum  existimandum  est,  quod  bonorum  virorum  non  comprobatur  exemplo  ;  not,  says 
he,  that  a  statute  can  be  antiquated,  but  it  may  be  expounded  by  non-use.  Co.  Litt.  81.  b. 
[See  Hargr.  note  on  this  passage.]  (b}  But  there  never  was  any  forfeiture  of  the  marriage  of 
an  heir  female.  Co.  Litt.  82.  b. 

On  the  death  of  guardian  by  knights-service,  the  executors  Co.  Litt.  90. 
should  have  had  the  wardship  of  the  heir,  for  they  had  it  to 
their  own  use,  and  might  have  granted  or  assigned  it  over ;  and 
therefore  were  not  at  all  accountable  to  the  infant  when  he  came 
of  age. 

But  this  sort  of  guardianship  being  a  sort  of  dominion  of  [See  Mr.  Har- 
masters  over  servants  and  vassals,  introduced  among  the  Gothick  grave's  note 
nations  to  breed  them  to  arms  ;  it  was  deemed  a  great  burden,  °£  yj-^.165 
and  therefore  is  now  fallen  by  the  12  Car.  2.  c.  24.,  by  which  all  ^ip,  Co.  Litt. 
tenures  by  knights-service,  and  socage  in  captte,    are  turned  74.  b.  n.  u., 
into  common  socage,  and  discharged  of  homage,  livery,  primer  I3t^  edit.] 
seisin,  wardship,  $c.  which  were  at  law  incident  to  such  tenures, 
and  aids  pur  Jile  marrier  fy  pur  fair  e^fitz  chevalier. 

2.  By  the  common  law,  if  tenant  in  socage  die,  his  heir  being  Co.  Litt.  87. 
under  fourteen,  whether  he  be  his  issue,  or  cousin  male  or  fe- 
male, the  next  of  blood  to  the  heir,  to  whom  the  inheritance 
cannot  descend  (c),  shall  be  guardian  of  his  body  and  land  till  (<0  [See  i  P. 

his  age  of  fourteen.     And  although  the  nature  of  socaee  tenure  w™s-  *6°- 
•  ,  c       '    ,    .  .,       .   .     n  .9  Mod.  142. 

be  in  some  measure  changed  from  what  it  originally  was,  yet  it  Hargr.  Co. 

is  still  called  socage  tenure,  and  the  guardian  in  socage  is  still  Litt.  87.  b. 
only  where  lands  of  that  kind  (as  most  of  the  lands  in  England  n.6-1 
now  are)  descend  to  the  heir  within  age.  And  though  the  heir 
after  fourteen  may  choose  his  own  guardian,  who  shall  continue 
till  he  is  twenty-one,  yet,  as  well  the  guardian  before  fourteen, 
as  he,  whom  the  infant  shall  think  fit  to  choose  after  fourteen, 
are  both  of  the  same  nature,  and  have  the  same  office  and  em- 
ployment assigned  to  them  by  the  law,  without  any  intervention 
or  direction  of  the  infant  himself;  for  they  were  therefore  ap- 
pointed, because  the  infant,  in  regard  of  his  minority,  was  sup- 
posed incapable  of  managing  himself  and  his  estate,  and,  con- 
sequently, they  derive  their  authority,  not  from  the  infant,  but 
from  the  law ;  and  that  is  the  reason  they  transact  all  affairs  in 
their  own  name,  and  not  in  the  name  of  the  infant,  as  they 
would  be  obliged  to  do,  if  their  authority  were  derived  from  him. 

Hence  the  law  has  invested  them  not  with  a  bare  authority  Co.  Litt  90.  a. 
only,  but  also  with  an  interest  till  the  guardianship  ceases ;  and 
to  prevent  their  abuse  of  this  authority  and  interest,  the  law  has 

made 
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made  them  accountable  to  the  infant,  either  when  he  comes  to 

the  age  of  fourteen  years,  or  at  any  time  after,  as  he  thinks  fit ; 

and  therefore,  they  are  not  to  have  any  thing  to  their  own  use, 

as  the  guardian  in  chivalry  had. 

Co.Litt.  84.         3.  Guardian  by  nature,  who  is  the  father  or  mother.     And 
9  E.  4.  53.        jiere  we  must  observe,  that  by  the  common  law  every  father  hath 
i7  U^s'J.3'  right  (a)  °f  guardianship  of  the  body  of  his  son  and  (6)  heir, 
iiast.Ent.a63.  until  he  attain  to  the  age  of  (c)  twenty-one  years, 
(a)  The  father 

being  guardian  in  socage  shall  account  with  the  son  for  the  profits ;  for  otherwise  it  would 
be  more  for  the  son's  advantage  to  have  another  for  his  guardian,  than  his  father.  Co.  Litt. 

88. And  the  true  reason  of  guardianship  is  not  with  respect  to  the  benefit  of  the  lord  by 

tenure,  but  with  respect  to  the  good  education  of  the  infant.    Garth.  386. But,  where  the 

father  had  the  custody  of  the  body  of  his  heir  apparent,  in  respect  of  his  natural  right,  he 
should  render  no  account  to  the  heir ;  for  what  the  father  might  receive  on  such  account, 
would  otherwise  have  belonged  not  to  the  heir,  but  to  the  guardian  in  knights-service.  Co. 
Litt.  88.  (£)  The  true  reason  why,  by  the  law  of  England,  the  father  hath  not  the  guardian- 
ship of  his  younger  children,  is,  because  by  our  law  the  younger  children  cannot  inherit  any 
thing  from  their  father.  Carth.  386.,  per  HoltC.J.  (c)  The  guardianship  of  the  father, 
which  is  aguardianship  by  nature,  continues  till  the  son  and  heir  apparent  attain  to  the  age  of 
twenty-one  years,  but  that  is  with  respect  to  the  body  only.  Carth.  386.,  per  Holt. 

3  Co.  37.  Rat-  And  therefore,  when  tenures  in  knights-service  were  in  being, 
cliffe's  case,  the  guardian  in  chivalry  could  not  have  the  custody  of  the  body 
Co.  Litt.  75.  Of  j£e  j^i,.  ag  ]ong  as  n-s  father  was  living .  kut  all,  which  such 

Vaueh.  180.      guardian  could  have,  was  the  custody  of  the  lands  which  were 
(d)  And  there-  descended  to  the  infant  from  his  mother  or  other  collateral  an- 
fore  the  writ     cestor;  and  therefore,  the  father  had  an  action  of  trespass  for 
de  cusf°d^r^    taking  away  his  son  and  heir,  quarejilium  fyhceredem  ra.puit,  though 
di^did  not  lie,  he  was  not  in  propriety  of  speech  counted  the  (d)  guardian, 
because  the 
father  was  not  complete  guardian.    Fitz.  tit.  Garde,  32. 

Lit.  §  114.  But  neither  the  mother,  nor  any  collateral  ancestor  could  have 

Co.  Litt. 84.  had  the  custody  of  their  heir  apparent  before  the  lord;  for 
[See  Mr.  though  they  may  have  an  action  of  trespass  quare  comanguineum 

Littf "74.  b.'  fy  h<zredem  rapuit,  yet  they  can  have  it  only  against  a  stranger, 
n.  ia.]  and  not  against  guardian  in  chivalry. 

Co.  Litt.  88.  4-  Guardian  by  nurture,  who  hath  only  the  care  of  the  person 
[As  to  and  education  of  the  infant,  and  hath  nothing  to  do  with  his 

guardianship     lan(}s  merely  in  virtue  of  his  office ;  for  such  guardian  may  be, 
M^Hargrave    tnough  the  infant  hath  no  lands  at  all,  which  a  guardian  in  socage 
observes,  that    cannot, 
it  only  occurs 

where  the  infant  is  without  any  other  guardian  ;  and  none  can  have  it  except  the  father  or 
mother.  8  £.4.  7.  b.  Br.  Guard.  7.  3  Co.  38.  It  extends  no  farther  than  the  custody  and 
government  of  the  infant's  person,  and  determines  at  fourteen,  in  the  case  both  of  males  and 
females.  Lord  Chief  Baron  Comyns  indeed  refers  to  Fleta,  as  if,  according  to  that  ancient 
book,  grandfathers  and  great  grandfathers  might  be  guardians  by  nurture ;  3  Com.  Dig.  421.; 
but  the  passage  cited  doth  not  point  at  this  species  of  guardian,  it  describing  the  patria  potestas 
in  general,  and  being  apparently  borrowed  from  the  text  of  the  Roman  law ;  nor  will  it  bear 
the  least  application  to  guardianship,  as  our  own  law  regulates  it.  Hargr.  note  13.  Co. 
Litt.  1 19.  b.} 
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2.  Of  Guardians  by  Custom. 

By  the  custom  of  the  city  of  London,  thecustody  and  guardian-  But  for  this 

ship  of  orphans,  under  age,  unmarried,  belongs  to  the  city.  vide  tit.  Cat- 

toms  of  Lon- 
don, letter  (B). 

By  the  custom  of  Ken  f,  where  any  tenant  died,  his  heir  within  Lamb.eu, 
age,  the  lord  of  the  manor  might  and  did  commit  the  guardian-  6lz-  6**>  6a*- 
ship  to  the  next  relation  in  the  court  of  justice,  within  whose 
jurisdiction  the  land  was ;  but  the  lord  was  bound  on  all  occa- 
sions to  call  him  to  an  account ;  and  if  he  did  not  see  that  the 
accounts  were  fair,  the  lord  himself  was  bound  to  answer  it. 
This  province  the  chancellour  hath  taken  from  inferior  courts 
since  the  Conquest,  only  in  Kent,  where  these  customs  are  con- 
tinued. But  the  custom  is  not  used  even  in  Kent  at  this  day, 
because  the  lords  in  giving  tutors  do  it  at  their  own  peril  in  the 
account ;  and  therefore  every  man  thinks  it  dangerous  to  inter- 
meddle. 

This  guardian  appointed   by  the  lord  is  to  have  the  same  Lamb.  614. 
allowance,  and  no  other,  with  the  guardian  in  socage  at  com- 
mon law,  and  is  subject,  as  has  been  said,  to  the  account  of  the 
heir  for  his  receipts,  and  to  the  distress  of  the  lord  for  the  same 
cause. 

If  copyhold   lands  descend  to  an  infant  within  the  age  of  jRoll.Abr.4o. 
fourteen  years,    the  next  of  kin,    to  whom  the  lands  cannot  aLutw.ugg. 
descend,  shall  be  guardian  both  of  the  infant's  land  and  estate,  if  ^•P> '    ^  *° 
by  the  custom  of  a  manor  the  guardianship  does  not  belong 
to  another. 

And  therefore  if  a  copyhold  descend  to  a  lunatick,  or  an  infant  Hob.  zij. 
within  the  age  of  fourteen,  the  lord,  without  a  special  custom  for  Hut.  16,  17. 
that  purpose,  hath  no  power  of  appointing  a  guardian.  aLutw.  1188 

3.  Of  Guardians  by  Statute. 

By  the  common  law,  no  person  could  appoint  (a)  a  guardian,  3  Co.  ;-. 
because  the  law  had  appointed  one,  whether  the  father  was  tenant  3  Iost- 6?- 

bv  knights-service  or  in  socage.  ^a'        ^-Y 

common  law, 

tenant  in  socage  of  age  might  have  disposed  of  his  land  by  deed,  or  last  will,  in  trust  for  bis 
heir ;  but  not  the  custody  and  tuition  of  his  heir,  for  the  law  gave  that  to  the  next  of  kin  to 
whom  the  land  could  not  descend.  Vaugh.  178. 

The  first  statute,  that  gave  the  father  a  power  of  appointing, 
was  the  4  &  5  P.  &  M.  c.  8.,  by  which  it  is  enacted,  "  That  it 
"  shall  not  be  lawful  for  any  person  and  persons  to  take 
"  or  convey  away,  or  cause  to  be  taken  or  conveyed  away,  any 
"  maid  or  woman-child  unmarried,  being  under  the  age  of  six- 
'  teen  years,  out  of  or  from  the  possession,  custody,  or  govern- 
"  ance,  and  against  the  will  of  the  father  of  such  maid  or 

woman-child,  or  of  such  person  or  persons  to  whom  the 
"  father  of  such  maid  or  woman-child  by  his  last  will  and 
<;  testament,  or  by  any  other  act  in  his  life-time,  hath  or  shall 
"  appoint,  assign,  bequeath,  give,  or  grant  the  order,  keeping, 

"  education, 
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"  education,  or  governance  of  such  maid  or  woman-child,  ex- 
«  cept,  $c,n 

In  the  construction  of  this  statute  it  hath  been  holden,  that  if 
two  persons  are  appointed  guardians  by  authority  of  this  statute, 
and  one  of  them  dies,  the  guardianship  will  not  survive,  because 
the  statute  gives  an  authority  to  a  special  purpose,  and  makes  the 
ravisher  criminal  within  the  words  of  it  ;  and  being  a  penal  law 
ought  to  be  construed  strictly. 

The  12  Car.  2.  c.  24.  §  8.  enacts,  "That  where  any  person  hath 
"  or  shall  have  any  child  or  children  under  the  age  of  one-and- 
"  twenty  years,  and  not  married  at  the  time  of  his  death,  it  shall 
"  and  may  be  lawful  to  and  for  the  father  of  such  child  or 
"  children,  whether  born  at  the  time  of  the  decease  of  the  father, 
"  or  at  that  time  in  venire  sa  mere,  or  whether  such  father  be 
"  within  the  age  of  one-and-twenty  years,  or  of  full  age,  by  deed 
"  executed  in  his  life-time,  or  by  his  last  will  and  testament  in 
"  writing,  in  the  presence  (a)  of  two  or  more  credible  witnesses, 
«  jn  sucjj  manner,  and  from  time  to  time  as  he  shall  respectively 
"  think  fit»  to  disPose  of  the  custody  and  tuition  of  such  child 
"  or  children,  for  and  during  such  time  as  he  or  they  shall  re- 
"  spectively  remain  under  the  age  of  one-and-twenty  years,  or 
any  }esser  time,  to  any  person  or  persons  in  possession  or 


, 

amount  toT  "  remainder,  other  than  popish  recusants  (b}\  and  that  such  dis- 
re-execution  "  position  of  the  custody  of  such  child  or  children,  shall  be  good 
"  and  effectual  against  all  and  every  person  or  persons  claiming 
"  tne  cust°dy  or  tuition  of  such  child  or  children  as  guardian  in 
"  socage»  or  otherwise  ;  and  that  such  person  or  persons  to  whom 
"  the  custody  of  such  child  or  children  hath  been  or  shall  be 
"  disposed  or  devised  as  aforesaid,  shall  and  may  maintain  an 
«  action  of  ravishment  of  ward  or  trespass  against  any  person  or 


and  republi- 

ca  jion  if  l\ 
ppointment6 
good. 

De  Bathe  v. 
Lord  Fmgal, 


(b)  [Other  per-  "  persons  which  shall  wrongfully  take  away  or  detain  such  child 

sons  are  also     "  or  children,  for  the  recovery  of  such  child  or  children ;  and 

disabled.    See  «  shall  and  may  recover  damages  for  the  same  in  the  said  action, 

the  9  &  ID  W.  (C  for  tne  use  an(j  benefit  of  such  child  or  children." 

c.  32.  and  the 

statutes  relative  to  the  qualifications  of  officers.     See  also  Swinb.  part  3.  §  10.] 

§  9.  "  And  that  such  person  or  persons,  to  whom  the  custody  of 
"  such  child  or  children  hath  been  or  shall  be  so  disposed  or  de- 
"  vised,  shall  and  may  take  into  his  or  their  custody,  to  the  use 
.  "  of  such  child  or  children,  the  profits  of  all  lands,  tenements, 
'  "  and  hereditaments  of  such  child  or  children,  and  also  the  cus- 
"  tody,  tuition,  and  management  of  the  goods  and  chattels  and 
"  personal  estate  of  such  child  or  children  till  their  respective  age 
"  of  one-and-twenty  years,  or  any  lesser  time,  according  to  such 
"  disposition  aforesaid,  and  may  bring  such  action  or  actions  in 
"  relation  thereto,  as  by  law  a  guardian  in  common  socage 
"  might  do." 

In  the  construction  of  this  statute  the  following  opinions  have 
been  holden : 

i.  That  a  testamentary  guardian,  or  one  formed  according  to 
this  statute,  comes  in  loco  parentis,  and  is  the  same  in  office  and 


Vaugh.  179. 
a  Wils.  139. 

aP-Wms'II<- 


interest 
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interest  with  a  guardian  in  socage,  and  differs  only  as  to  the  modus 
habendi,  or  in  a  few  particular  circumstances ;  as  first,  that  the 
guardianship  may  be  holden  for  a  longer  time,  viz.  till  the  heir 
attains  the  age  of  twenty-one,  where  before  it  was  but  to  fourteen. 
Secondly,  it  may  be  by  other  persons  holden;  for  before  it  was, 
the  next  of  kindred  not  inheritable  could  have  it;  now,  who  the 
father  names  shall  have  it. 

2.  That  though  neither  before  nor  since  this  statute  a  per-  Vaugh.  178. 
son  under  age  may  devise  his  lands,  yet  a  person  under  age  [But  though 
may,  within  this  act,  dispose  of  the  custody  of  his  child,   and  pj^SSTSH' 
such  disposition  draws  after  it  the  land,  Sfc.  as  incident  to  the  |,ave  t|le  cu's_ 
custody.  tody  of  the 

infant's  real 

eitate,  a  lease  granted  by  him  of  such  estate  is  absolutely  void.    Roe  v.  Hodgson,  z  Wils.  129. 
135.     See  Shaw  v.  Shaw,  Vern.  and  Scriv.  607.] 

3.  That  an  infant  hath  the  same  remedy  against  a  testamentary  Vaugh.  179. 
guardian,  as  he  had  against  a  guardian  in  socage,  though  the 

statute  speaks  only  of  remedies  for  the  guardian. 

4.  If  the  father  being  of  age  devise  his  lands  to  J.  S.  during  Vaugh.  184. 
the  minority  of  his  son  and  heir,  in  trust  for  hi*  heir,  and  for  his 
maintenance  and  education  until  he  be  of  age,  this  is  no  devising 

the  custody  within  this  statute,  for  he  might  have  done  this  be- 
fore the  statute. 

5.  If  a  man  devise  the  custody  of  his  heir  apparent  to  J.  S.t  Vaugh.  184, 
and  mention  no  time,  either  during  his  minority,  or  for  any  l8^' 
other  time,  this  is  a  good  devise  of  the  custody  within  the  act,  if 

the  heir  be  under  fourteen  at  the  death  of  the  father;  because  by 
the  devise,  the  modus  habendi  custodian,  is  changed  only  as  to  the 
person,  and  left  the  same  as  it  was  as  to  the  time.  But,  if  above 
fourteen  at  the  father's  death,  then  the  devise  of  the  custody  is 
merely  void  for  the  incertainty ;  for  the  act  did  not  intend  every 
heir  should  be  in  custody  until  one-and-twenty,  non  ut  tamdiu,  sed 
ne  diutius ;  therefore  he  shall  be  in  this  custody  but  so  long  as 
the  father  appoints;  and  if  he  appoint  no  time,  there  is  no 
custody. 

|| 6.  That  a  father  may  dispose  by  will  of  the  guardianship  Ex  parteEarl 
of  children  born  and  to  be  born,  including  children  by  a  second  of  Ilchester, 
wife.  7Ves.3i8. 

And  he  may  do  so  merely  on  petition  to  appoint  a  guardian ;  O'Keefe  v. 

for  it  is  as  if  he  had  never  been  appointed.     But,   where  a  tes-  Casey,  i  Sch. 

tamentary   guardian  has  once  taken  the  trust  upon   him,  and  f^-V6^ Io6> 

actedas  guardian,  if  it  be  sought  to  remove  him,  a  bill  must  be  Salfer^/Br  * 

filed.  |!  Ch.  Rep.  500, 

[7.  That  as  the  statute  declares  the  guardianship  shall  continue  Mendez  v. 

till  twenty-one,  if  so  prescribed  by  the  father,  it  shall  not  be  de-  Mendez, 

ermined  sooner  even  by  the  marriage  of  the  infant.]  i  Ves  oj5' 

8.  That  this  testamentary  guardian  hath  the  custody  not  only  Vaugh.  185, 
of  the  lands  descended  or  left  by  the  father,  but  of  all  lands  and  186. 
VOL.  IV.  H  goods 
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goods  any  way  acquired  or  purchased  by  the  infant,  which  the 
guardian  in  socage  had  not. 

Vaugh.  181.          9.  That  this  guardian  cannot  assign  or  transfer  the  guardian- 
ship over  to  another,  neither  shall  it  upon  his  death  go  to  his 
a  Atk08!*?'         executors  or  administrators;  for  though  it  be  an  interest,  yet  it 
Eyre  v.    '         is  an  interest  joined  with  a  trust,  which  the  testator  might  think 
Countess  of      those  persons  incapable  of  executing,  though  he  placed  that  trust 
Shaftesbury,     and  confidence  in  the  guardian  himself.     But  it  seems,   that 
*'  if  two  or -more  are  made  guardians,  and  one  of  them  dies,  the 
survivor  or  survivors  shall  continue  guardians;    for  from   the 
nature  of  the  thing  the  authority  must  be  joint  and  several. 
Also,  wore  it  otherwise,  the  more  guardians  were  appointed  for 
the  security  of  the  infant,  the  less  secure  he  would  be,  because 
upon  the  death  of  any  one  of  them  the  guardianship  would  be  at 
an  end. 

Abr.  Eq.  360.  10.  That  if  a  person,  appointed  guardian  pursuant  to  this  sta- 
tute, die  or  refuse  to  take  upon  himself  the  guardianship,  the  lord 
chancellour  may  appoint  a  proper  guardian. 

Vide  %  Chan.  1 1.  Also,  if  a  person,  appointed  guardian  pursuant  to  this  sta- 
Ca.  337.  tute,  becomes  a  lunatick,  or  is  otherwise  incapacitated  to  execute 

3  s i  c'-j  e^  *ne  trust  reposed  in  him;  or  if  he  abuses  the  trust,  by  doing  any 
Venn.  442.4  ^'  tn'ng  prejudicial,  either  to  the  person  of  the  infant,  or  his  estate; 
Abr.  Eq,  a6o,  it  seems,  that  the  court  of  Chancery  may  either  totally  remove 
»'>*•  him,  and  appoint  another  guardian,  or  else  impose  such  terms  on 

V  ms'7°4*  him,  by  obliging  him  to  give  security,  fyc.  as  will  effectually  hin- 
2&0arfeL*dy  ('er  n'm  ^rom  <'°ing  an}'  thing  prejudicial  to  the  infant.  But  in 
Ann  Brydges,  what  particular  instances  of  this  kind  a  court  of  equity  will  inter- 

H.  T.  1791.       pose,  does  not  seem  to  be  clearly  agreed,  (a] 
(a)  It  will  not    ' 

remove  a  mother  on  account  of  her  being  married  to  a  second  husband,  even  though  she  be 
devisee  in  remainder  of  the  real  estate,  i  i  case  the  infant  ward  should  die  without  issue.  Mor- 
gan v.  Dillon,  9  Mod.  135.  3  Br.  Pi  C.  341.  Mehish  v.  De  Costa,  z  Atk.  15.  See  too  i  Woddes. 
461.]  |jThe  chancellour  has,  upon  the  application  of  an  infant,  and  consent  of  his  relations 
and  guardians,  appointed  other  persons  to  have  the  care  of  him  till  further  order.  Spencer 
v.  Earl  of  Chesterfield,  Ambl.  146.!! 

3  Lev.  395.  12.  That  a  copyholder  is  not  within  'his  statute  to  dispose  of 

Clench  and       the  custody  of  his  infant  heir,  because  of  the  meanness  of  his 

estate,  and  the  prejudice  that  would  accrue  to  the  lord  of  the  ma- 
This  report  '..    J  .  .    , 

by  Levins  is      nor'  ant*  therefore  the  lord,  or  those  entitled  by  the  custom, 
very  short  and  shall  have  the  custody  of  him. 
inaccurate. 

There  is  a  fuller  and  more  correct  account  of  the  case  under  the  name  of  Church  v.  Cud- 
more,  in  Lutvv.  1187.  The  points  resolved  were  three:  —  ist,  That  the  lord  hath  no  power 
by  the  common  law,  or  without  a  special  custom,  to  assign  the  guardianship  of  an  infant  copy- 
holder with'm  his  manor,  adly,  That  in  the  case  then  before  the  court  such  custom  was  well 
alleged  upon  the  pleadings.  3dly,  That  this  statute  doth  not  destroy  the  validity  of  such  cus- 
tom, nor  extend  to  a  copyhold,  for  the  prejudice  that  it  would  work  to  the  lord.  So  far, 
then,  from  the  court's  detei  mining,  as  stated  by  Levinz,  that  a  copyholder  is  not  within  this 
statute  to  dispose  of  the  custody  of  his  infant  heir,  the  inference  from  this  determination  would 
seem  to  be,  that  he  is  within  it,  where  there  is  no  custom  giving  the  appointment  to  the  lord. 
There  is  a  short  account  of  this  case  at  the  end  of  the  "report  of  Wade  v.  Baker,  in  i  Ld. 
Raym.  132.,  which  expressly  states,  that  the  lord  claimed  by  the  custom  as  guardian,  and  ad- 
judged for  the  lord  thaf  this  customary  .right  was  not  taken  awny  by  the  statute.  And  in  the 

above 
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above  case  of  Wade  v.  Baker,  the  bar  to  the  conusance  that  the  mother  erftered  as  guardian  in 
socaje  was  adjudged  to  be  ill,  because  the  mother  could  not  be  guardian  in  socage,  there  being, 
said  the  court,  in  this  case,  a  particular  custom  for  the  lord  to  have  the  custody,  which  cuttam 
it  not  denied.  So,  in  Egleton's  case,  2  Roll.  Abr.  40.,  if  a  coin-hold  descend  to  an  infant  within 
the  age  of  fourteen,  his  prochein  ami,  to  whom  the  land  cannot  descend,  shall  have  the  custody 
of  the  copyhold  as  well  as  the  freehold,  unless  there  be  a  custom  appointing  it  to  another.  It 
has  accordingly  been  determined  in  a  late  case,  that  the  mother  of  an  infant  copyholder  under 
fourteen,  is  the  guardian  of  his  copyhold  where  there  is  no  custom  for  appointing  a  guardian, 
and  as  such  entitled  to  occupy  the  same  irremoveably.  R,  v.  Wilby,  2  M.  &  S.  504. |j 

[13.  Though  a  natural  daughter  hath  been  holden  to  be  with-  Rex  v. 
in  the  statute  of  4  &  5  P.  &  M.  c.  8.,  yet  natural  children  are  not  Corneforth, 
within  this  statute.     But  though  not  within  this  last  statute,  the   ^"t[!jjIv1  ' 
court  of  Chancery  will  adopt  the  nomination  of  the  father,  with-   St.  Paul,  sBr. 
out  referring  it  to  a  master,  unless  some  objection  be  stated  to  Ch.  Rep.  583. 
the  person  named  by  the  father.     And  though  a  (a]  grandfather  and  Peckham 
cannot  appoint  a  testamentary  guardian  for  his  grandson,  yet  if  tnereCcited!' 
he  leave  him  an  estate  upon  that  condition,  and  the  father  do  not   since  re- 
submit  to  it,  it  will  work  a  forfeiture.  ported  in 

a  Cox's  Rep.  46.    («)  Blake  v.  Leigh,  Ambl.  306. 

14.  An  appointment  of  a  testamentary  guardian  by  a  mother   Vaugh.  180. 
is  absolutely  void.  Exparte 

Edwards,  3  Atk.ji9. 

15.  If  a  father  dispose  of  the  custody  of  an  infant  by  deed,   Ld.  Shaftes- 
such  disposition  may  be  revoked  by  will.     But,  if  there  be  a  co-  b"ry  v.  Han- 

*  I?"        U' 

venant  in  the  deed  (b],  that  the  father  will  not  revoke  it,  a  court  p3"1' 
of  equity  will  not  set  it  aside  unless  the  trust  be  abused.  (A)LeconeT 

Sheires,  i  Vern.  443, 

||  16.  An  appointment  of  a  guardian  under  this  statute  is  not  Exparte  Earl 
revoked   by  a  subsequent  testamentary  appointment,  not  exe-  ofllchester, 
cuted    according  to  the   statute,    and    not   directly   importing  ?Ves.  348. 
revocation.il 

[17.  As  the  statute  prescribes  no  particular  form  of  appoint-  Swinb.  p.  3. 
ment,  it  is  immaterial  by  what  words  the  guardian  is  appointed,  c  «• 
provided  the  father's  intent  be  sufficiently  apparent.] 

And  wote,  that  both  by  the  4  &  5  P.  £  M.  c.  8.  and  by  this  Sid.  363. 
statute,  there  are  express  savings  with  respect  to  the  city  of  Lon- 
don and  other  towns,  as  to  the  custody  of  orphans. 

|] This  statute  extends  to  Ireland.\\  Lord  Angle- 

fey  v.Lord  Ossory,  3  K«b7ja8, 

(B)  What  -Persons  may  be  Guardians. 

TJTERE  in  the  first  place  we  must  take  notice,  that  there  can  Co.  Litt.88. 
be  no  guardian  in  socage  but  where  lands  of  that  nature  de-  *  Mod-  176- 
jcend  to  the  heir,  ||and  also  where  his  estate  is  legal. (|  ton!*  aft" 

560. 

Therefore  if  a  man  die  seised  of  a  rent-charge,  common,  or  Co.  Litt.  87. 
such  like  inheritances,   which  lie  not  in  tenure,  and  dispose  not 
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Co.Litt.87. 
This  seems  to 
have  been  the 
common  law, 
and  is  con- 
firmed by 
a8£.i.  c.x. 
Goodtitle  v. 
Newman, 
3  Wils.5i6. 
ess e  debet. 

Co.  Litt.  88 


Co.  Litt.  88. 


Co.  Litt. 


Co.  Litt.  88.  b. 


Cro.Eliz.825. 
•3.  And.-i7i. 
Moore,  635. 
a  Jon.  17. 
(b)  That  the 
elder  brother 
of  the  half- 


of  the  custody  of  his  child,  the  heir  may  choose  his  guardian. 
If  he  be  so  young  that  he  can  make  no  choice,  it  is  most  fit 
that  his  next  cousin,  to  whom  the  inheritance  cannot  descend, 
should  have  the  custody  of  him,  and  whoever  takes  the  rent,  fyc. 
is  chargeable  in  account.  But,  if  he  have  any  socage-land, 
the  socage-guardian  shall  take  the  rent-charges,  fyc.  in  his 
custody. 

So,  the  wife's  heir  shall  not  be  in  ward  during  the  life  of  tenant 
by  the  curtesy,  because  by  his  continuance  of  his  wife's  estate  the 
descent  to  the  heir  is  interrupted. 

By  our  law  the  next  of  blood,  to  whom  the  inheritance  can- 
not descend,  is  entitled  to  the  guardianship ;  as,  if  the  land 
descend  from  the  father,  the  mother,  or  other  next  cousin  of  the 
mother's  side,  shall  be  guardian  in  socage;  $  sic  e  converse, 
where  lands  descend  from  the  mother.  But  the  (a)  civil  law  ap- 
points him  to  be  guardian  that  is  to  inherit  next,  which  our  law 
says  is  committere  ovem  lupo. 
(a)  The  rule  in  the  civil  law  is,  ubi  successions  emolumentum,  ibi  $•  tuteloE  onus 

If  the  younger  brother  die  seised  in  tail,  leaving  issue  under 
fourteen,  the  elder,  not  the  middle  brother,  shall  be  his  guardian 
in  socage,  for  in  equal  degree  the  law  prefers  him. 

But,  if  tenant  in  tail  have  no  brother  or  sister,  and  die,  leav- 
ing issue  under  fourteen,  the  next  cousin  of  the  father's  or 
mother's  side  that  first  seises  the  heir,  shall  have  the  custody 
of  him;  for  the  relation  on  both  sides  is  equal,  and  no  cause 
appears  wherefore  either  should  be  preferred ;  and  he  that  first 
takes  care  of  the  heir  shews  himself  to  be  most  concerned  for  his 
interest. 

But,  if  donees  in  frank-marriage  die,  their  issue  being  under 
fourteen,  the  next  cousin  of  the  part  of  the  donee  that  was  the 
cause  of  the  gift  (being  not  inheritable  to  the  donor's  reversion) 
shall  have  the  custody. 

A.  seised  of  some  lands  as  heir  to  his  father,  and  of  others  as 
heir  to  his  mother,  dies,  leaving  issue  under  fourteen  :  the  next 
cousin  of  either  side,  that  first  seises  the  body  of  the  heir,  shall 
have  the  custody  of  him;  and  the  next  cousin  of  the  father's 
part  shall  enter  into  the  lands  of  the  mother's  part,  #  sic  e 
converso. 

If  a  woman  hath  issue  a  son  by  a  former  husband,  and  she 
marries  a  second  husband,  seised  of  socage-land,  by  whom  she 
has  issue  another  son,  and  the  husband  and  the  wife  die,  leaving 
issue  the  said  son  under  the  age  of  fourteen,  his  brother  of  the 
half-blood  shall  be  guardian  in  socage  (Z>),  as  next  of  kin  to 
whom  the  inheritance  cannot  descend. 


blood  shall 

not  be  guardian  in  socage  to  the  younger  brother,  being  heir  to  the  father  of  borough  Engliik 
lands;  for  the  rule  is,  that  no  person,  who  can  by  any  possibility  inherit,  shall  be  guardian. 
Co.  Litt.  88. 


Co.  Litt.  88.  b. 
(c)  But  a  tes- 
tamentary 


If  A.  be  guardian  in  (c)  socage  of  B.  under  fourteen,  he  shall 
be  guardian  in  socage  of  another  infant,  whom  B.  ought  to  be 

guardian 


(C)  By  'what  Authority  Guardians  are  appointed.  \  01 

guardian  of,  as  being  his  next  cousin  pur  cause  de  gard,  and  an  guardian,  pur- 
action  of  account  lies  against  him.  suantto  the 

12  Car.  2. 

c.  24.  thotish  his  ward  happens,  as  next  of  kin,  to  be  entitled  to  the  guardianship  of  another 
infant,  shall  not  be  guardian  pur  cause  de  gard;  for  he  is  neither  an  hereditament,  nor  goods, 
nor  chattels  of  the  first  infant.  Vaugh.  184. 

An  infant,  idiot,  lunatick,  non  compos,  one  blind  and  dumb,  Co.Litt.  88.  b. 
deaf  and  dumb,  or  leper  removed,  cannot  be  guardian  insocage. 


(C)  By  what  Authority  Guardians  are  appointed  :  And 
herein  of  the  proper  Jurisdiction  in  restraining 
and  punishing  Abuses  by  Guardians,  and  others, 
in  relation  to  Infants. 

TT  is  clearly  agreed,  that  the  king,  as  pater  patrite,  is  universal  alnst.  14. 
guardian  of  all  infants,  idiots,  and  lunaticks,  who  cannot  take  3  ^  rila£." 
care  of  themselves ;  and  as  this  care  cannot  be  exercised  other-  case>  and  in 
wise  than  by  appointing  them,  proper  curators  or  committees,  it  Staundf.  Free, 
seems  also  agreed,  that  the  king  may,  as  he  hath  done,  delegate  37-  "  is  said, 
that  authority  to  his  chancellour;  and  that  therefore,  at  (a)  this  j^'J^6  JjJJ!*.. 
day,  the  court  of  Chancery  is  the  only  proper  court  which  hath  t,011  Of  all  his 
jurisdiction  in  appointing  and  removing  guardians,  and  in  pre-  subjects,  and 

venting  them  and  others  from  abusing  their  persons  or  estates.      of  a11  tne'r 

goods,  lands, 

and  tenements ;  and  so  of  such  as  cannot  govern  themselves,  nor  order  their  lands  and  te- 
nements, his  grace,  as  father,  must  take  upon  him  to  provide  for  them,  that  they  themselves 
and  their  things  may  be  preserved,  (a)  Also,  it  seems,  that  when  tenures  were  in  being,  and 
till  the  court  of  wards  was  erected,  the  whole  jurisdiction  of  the  king's  wards,  where  the 
lands  were  holden  in  chivalry  or  knight's  service,  was  under  the  jurisdiction  of  the  court  of 
Chancery.  So,  likewise,  in  relation  to  subjects,  this  court  determined  touching  the  wardships 

of  the  body,  who  was  the  prior  and  who  was  the  posterior  lord. And  in  Palm.  252.  it  is 

said,  that  if  a  guardian  be  made  by  writ  out  of  Chancery,  or  by  the  direction  of  the  court, 
his  authority  cannot  be  revoked  by  the  infant,  but  that  that  court  will  make  him  answer  for 
any  act  of  his  to  the  prejudice  of  the  infant.  —  [This  jurisdiction  of  the  court  of  Chancery, 
in  the  case  of  infants,  Mr.  Hargrove  conceives  to  have  originated  in  usurpation,  the  argu- 
ments in  general  adduced  in  its  support  being  very  weak  and  insufficient,  and  its  commence- 
ment of  a  very  late  date.  Co.  Litt.  128.  note  16.  But  see  a  very  able  attempt  to  rescue  it 
from  this  aspersion,  by  the  learned  and  spirited  annotator  on  the  Treatite  of  Equity.  Fonbl. 
Eq.  Tr.  228.  note  a.] 

And  as  the  court  of  Chancery  is  now  invested  with  this  au-  2  Mod  177. 
thority,  hence,  in  every  day's  practice,   we  find  that  court  de-  iEq.Cas.Abr. 
termining  as  to  the  right  of  guardianship,  who  is  the  next  of  ^6e°'  q' 

kin,  and  who  the  most  proper  guardian  (6);  as  also  orders  made,  g  ^|otj  a'I4> 
on  petition  (c)  or  motion,  for  the  provision  of  infants  during  any  9  Mod.  116. 
dispute  herein ;  as  likewise  guardians  removed  or  compelled  to  I35-  [Pre.Ch. 

give  security ;  they  and  others  punished  for  abuses  committed  I 

•    r-    •      J  v  •        Ka\m.  1334. 

on  mtants,  and  effectual  care  taken  to  prevent  any  abuses  in-  T  p.w'ms.  703. 

tended  them  in  their  persons  or  estates;  all  such  wrongs  and  in-  iP.\Vms.  112. 
juries  being  reckoned  a  contempt  of  that  court  (rf),  that  hath,  j6i.3P.Wms. 
by  an  established  jurisdiction,  the  protection  of  all  persons  under  "vl™8!  A54" 

i   •••     i  ••*•  •  *•  jv  cm.  4_j«* 

natural  disabilities.  Cas>  Temp. 

Talb.  5  8. 
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l  Stra.  168.2  Stra.pSz.  3  Atk.  305.  (b)  A  guardian  appointed  by  the  court  is  competent  to  con- 
sent to  the  marriage  of  an  infant.  Exparte  Birchell,  3  Atk.  813.]  ||The  court  will,  upon  petition, 
appoint  a  guardian  for  the  mere  purpose  of  consenting  to  the  marriage  of  a  female  infant,  though 
she  has  no  property.  In  re  Woolscombe,  i  Madd.  213.  But  see  what  is  said  by  Lord  Hard- 
ivickc  in  Ex  parte  Birchell,  vbi  sjipra.\\  [But  a  petition,  that  a  guardian  may  be  assigned,  un- 
less to  carry  en  a  suit  or  protect  an  interest,  must  be  pursuant  to  the  statute.  Exparte 
Becher,  i  Br.  Ch.  Rep.  556.  (c)  It  is  now  settled  that  an  order  of  maintenance  may  be  made 
upon  a  petition  without  a  bill,  though  a  different  practice  seems  to  have  once  prevailed.  Ex 
part'c  Kent,  3  Br.  Ch.  Rep.  88.  Ex  parte  Salter,  id.  500.  In  allowing  maintenance  the  court 
will  attend  to  the  circumstances  and  state  of  the  family;  as,  where  there  is  an  elder  son,  and 
younger  children  who  have  no  provision,  rt  will  allow  a  more  ample  maintenance  to  the 
guardian  of  the  eldest  son,  that  he  may  be  enabled  to  maintain  the  younger  children.  Hervey 
v.  Hervey,  2  P.  Wins.  zi.  Pierpoint  v.  Lord  Cheney,  i  P.  Wms.  493.  Petre  v.  Petre,  3  Atk. 
511.  Roach  v.  Garvan,  i  Ves.  160.  And  it  will  in  some  cases  allow  the  principal  to  be 
broken  in  upon  for  the  maintenance  of  the  infant.  Barlow  v.  Grant,  i  Vern.  255.  Hervey  v. 
Hervey,  2  P.  Wms.  21.  (d)  If  a  man  marry  a  ward  of  the  court  without  consent,  he  will  be 
committed,  though  it  should  appear  that  he  did  not  know  that  she  was  so ;  Herbert's'  case, 
3  P.  Wms.  116.;  and  there  must  be  a  proper  settlement  made  on  the  wife  before  the  con- 
tempt can  be  cleared.  Stevens  v.  Savage,  i  Ves.  jun.  154.] 

Duke  of  Beau-       [This  court  will  interpose,  too,  even  against  that  authority  and 

fortv.  Bertie,  discretion  which  the  father  hath  in  general  in  the  education  and 

i  P.  Wms.  management  of  his  child:  a  Jortiori,  it  will  interpose  against 

v°Freeman  persons  who  derive  their  whole  authority  from   the  father;  and 

Ambl.  302.  therefore,  although  it  cannot  remove  a  testamentary  guardian, 

Lord  Shaftes-  or  consider  his  conduct  as  a  contempt,  unless  the  infant  be  a 

^lllv  *case>  ward  of  the  court  (a),  yet  it  may  impose  such  restrictions  as  will 

i    '  a™{8'  prevent  him  from  prejudicing  the  interests  of  the  ward  (Z>).] 

Potts  v.  Nor- 
ton, in  note  (i)  no.  of  Mr.  Coxe's  edition  of  that  book.     Powell  v.  Cleaver,  2  Br.  Ch.  Rep. 
499.     But  qu.  if  such  child  should  not  be  a  ward  of  the  court  ?     Ex  parte  Warner,  4  Br.  Ch. 
Rep.  101.    (a)  Goodall  v.  Harries,   2  P.  Wms.  561.    (b}  Foster  v.  Denny,  2  Ch.  Ca.  337. 
Roach  v.  Garvan,  i  Ves.  160. 

Vent.  207,  But  it  is  clear,  that  the  Ecclesiastical  Court  hath  not  any  juris- 

Lady  Ches-  diction  with  regard  to  a  guardian  in  socage,  or  testamentary 
ter'scase.  guardian;  and  therefore,  where  Sir  Henry  Wood  having  devised 
of  appointm"0  tne  guardianship  of  his  daughter,  by  his  will  in  writing,  accord- 
guardians  of°  ing  to  the  1 2  Car.  2.  c.  24.,  to  the  lady  Chester  his  sister ;  the 
thepersonal  Duchess  of  Cleveland,  to  whose  son  this  daughter,  being  about 
estate,  and  if  ejgnt  years  old,  was  contracted,  pretending  that  Sir  Henry 
other  guardian  Wood  byword  revoked  this  disposition  of  the  guardianship,  sued 
by  tenure  or  in  the  prerogative  court  to  have  this  nuncupative  codicil  proved ; 
otherwise,  of  the  court  granted  a  prohibition;  for  they  are  not  to  prove  a 

the  person,  is    wjjj  concerning  the  guardianship  of  a  child,  which  is  a  thing  of 

claimed  by  the  c      .  .  ',      . 

ecclesiastical     a  temporal  nature,  and  or  which   the  courts  at  Westminster  are 

courts,  and      to  judge,  whether  it  be  pursuant  to  the  statute  or  not. 
seems  war- 
ranted, within  the  province  of  York,  by  immemorial  custom.     Swinb.  210.     4  Burn's  E.  L.  102. 
This  claim  however  hath  in  modern  times  been  treated  as  a  presumption,  and  their  power 
hath  been  confined  merely  to  the  appointment  of  guardians  adlitem.    3  Atk.  631.    3  Burr.  1436. 
Co.  Litt.  g8.  b.  n.  16.] 

Co.  Litt.  88.  b.       [When,  from  a  defect  of  the  law,  the  infant  finds  himself 

a.  16.  wholly  unprovided  with  a  guardian,  he  may  elect  one  himself. 

This  may  happen,  either  before  fourteen,  when  the  infant  has  no 

property  such  as  attracts  a  guardianship  by  tenure,  and  the  father 

it 
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is  dead  without  having  executed  his  power  of  appointing  a 
cr-ardian  for  his  child,  and  there  is  no  mother;  or  after  four- 
teen, when  the  custody  of  the  guardian  by  socage  terminates, 
n:ul  from  the  want  of  the  father's  appointment  there  is  no  other 
ready  to  succeed  to  the  trust,  and  to  take  care  of  the  infant  or 
his  property.] 

(D)  Of  the  Manner  of  appointing   and  admitting  a 

Guardian. 

TT  is  said,  that  in  Chancery  a  guardian  cannot  be  otherwise  Abr.Eq.a5o. 
appointed  than  (a]  by  bringing  the  infant  into  Court,  or  his  Lloyd  audCa- 
praying  a  commission  to  have  a  guardian  assigned  him.  slMThe  pre- 

sence of  the 

infant  in  court  has  been  dispensed  with,  on  an  affidavit  of  his  inability  toatten.1,  from  illness. 
Hill  v.  Saiith,  i  Madd.  290.  This  court  will  not  appoint  a  guardian  without  a  reference  to 
the  master,  unless  the  property  be  exceedingly  small.  Ex  parte  Wheeler,  i  Ves.  266.3 

liBut  to  authorize  the  appointment,  it  is  not  necessary  that  a  Mellish  v.  Ds 
cau^e  should  be  depending.!!  Costa,  a  Atk. 

14.     Ex  parte 
Birchell,  3  Atk.  813. 

Regularly  an  infant  is  to  sue  both  at  common  law  and  in  ttWebeadof 
Chancery,  by  his  prochein  amy  (b)  or  guardian;  but  he  must  I  "fancy  and 
always  defend  by  guardian,  who  is  to  be  (c)  admitted  by  the  f/^'j-i,  t  • 

cour*'  an  ejectment 

against  an  infant,  the  defendant  cannot  appear  by  prcchein  amy,  for  a  guardian  and  prochein 
amy  are  distinct,  and  the  suit  by  prochein  amy  was  not  before  the  statute  of  Westm.  i.  c.  47., 
and  Westm.  2.  c.  15.,  and  is  »iven  in  case  of  necessity,  where  an  infant  is  to  sue  his  guardian, 

or  is  eloined,  or  the  guardian  will  not  sue  for  him.     Cro.  Ja.  640. But  for  the  difference 

between  a  prochein  amy  and  guardian,  vide  Palm.  296.;  2  Inst.  260.  390.  (c)  For  the  regu- 
larity of  such  admiision,  ride  4  Co.  53.  b.  a  Inst.  261.  Cro.  Ja.  641.  Palm.  296.  Sid.  173. 
342.446.  Mod.  48.  Vent.  73.  a  Saund.  94.  2  Keb.  627.  Lev.  224.  3  Mod.  236.  a  Verii. 
342.  Pre.  Ch.  376.  8  Mod.  25.  Fitzgib.  i.  114.164.  a  P.  Wins.  297.  3  P.  Wms.  140. 
i  Stra.  114.  304.  445.  a  Stra.  1076.  Cowp.  128.  Co.  Litt.  153.  b.  n.  x. 

The  respective  courts,  in  which  the  suit  is  commenced,  must  Stil.  369. 
assign  a  (d)  proper  guardian  to  the  infant ;  and  therefore  if  an  ^^'i74- 
infant  is  sued,  the  plaintiff' must  move  to  have  a  proper  guardian      °11 
assigned  him.  (d)  That  the 

course  hath  been  to  allow  some  of  the  officers  of  the  court,  4-c.,  who  by  reason  of  their  skill 

make  the  best  guardians,  andprochein  amys  for  the  advantage  of  the  infant.     *  Inst.  461. 

That  the  court  of  Chancery  may  assign  one  of  the  six  clerks  to  be  guardian  to  an  infant. 

a  Chan.  Ca.  163. But,  if  there  be  a  guardian  appointed  by  the  father,  or  ex provisione  legit, 

as  guardian  in  socage,  who  acts  accordingly,  he  only  shall  be  admitted  to  sue  for  the  infant, 
unless  he  hath  misdemesned  himself.  Sid.  424.,  per  Keling  C.  J. That  the  court  may  dis- 
charge one  guardian  and  appoint  another.  Stil.  456. That  a  husband  can't  disavow  a 

guardian  made  by  the  court  tor  his  wife.  Vent.  185.  |j  Where  a  married  woman  had  been  ap- 
pointed under  the  master's  report  the  guardian  of  an  illegitimate  child,  payment  was  ordered 
to  her  upon  her  separate  receipt  for  the  purpose  of  the  order.  Waliis  v.  Campbell,  13  Ves. 

317-   [A  person  who  is  reduced  by  age  or  infirmities  to  a  second  infancy,  may  also  defend 

Pr.  Ch.  429.] 
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Hindmarsh  v.  ||  If  he  appears  by  attorney,  the  court  will,  at  the  instance  of 
Chandler,  the  plaintiff,  compel  an  amendment  of  the  appearance  by  sub- 
7 Taunt. 488.  gjjtuting  a  guardian,  with  liberty,  however,  to  plead  denovo.\\ 
(a)  And  there-  And  as  no  infant  can  bring  his  bill  but  by  prochein  amy,  so 
fore  any  per-  ^  procjiein  ami,  must  ta]<c  Gare  {)f  jt .  jor  jf  tjle  [^\\  js  (lismissed, 
son  may  bring  .  ^  ,  c 

a  bill,  as  pr»°    "e  rnust  '>a)  l)aJ  tne  COsts  thereof. 

chein  amy  to  an  infant  without  his  consent,  because  it  is  at  his  peril  that  he  brings  it  to  be 
answerable  for  the  event.  Abr.  Eq.  72.  Andrews  and  Cradock.  ||  And  where  there  are  two 
bills  filed  by  different  prochein  amis,  the  court  will  refer  them  (o  the  master  to  certify  which  is 
the  more  proper,  because,  it  is  the  duty  of  the  court,  as  the  guardian  of  infants,  to  take  care 
that  what  is  done  shall  be  for  their  benefit.  Anon.  3  Atk.  603. || 

Where  a  bill  is  brought  against  an  infant,  if  in  town,  he  must 

appear  in  court,  and  have  a  guardian   assigned  him,  by  whom 

he  may  defend  the  suit ;  if  in   the  country,  he  sues  out  a  com- 

(£)1|  Where  the  mission  to  assign  a  guardian  (6),  and  put  in  his  answer;  and 

infant  resided    whether  he  pleads,  answers,  or  demurs,  still  it  must  be  done  by 

111  Germany,^     j^  guar(jjan .  for  jf  jt  js   ^\ie  p]ea>  answer,  or  demurrer  of  the 

signed  his'fa-    infant,  without  doing  it  by  the  guardian,  it  will  be  irregular,  (c) 

ther,  he  being 

not  interested  in  the  suit,  as  his  guardian  for  the  purpose  of  putting  in  his  answer,  to  avoid  the 
difficulty  of  a  commission.  Jongsma  v.  Pfiel,  9  Ves.  357.  (c)  Where  the  mother  of  an  infant 
defendant  appeared  as  the  guardian,  though  not  really  so,  the  court  would  not  set  aside  the 
appearance  on  that  ground.  Humphrey  v.  Brewer,  Vern.  and  Scriv.  386.)! 

But,  where  the  infant  neglects  to  appear,  or  to  have  a  guardian 
assigned,  it  is  a  motion  of  course  (he  being  in  contempt  to  an  at- 
tachment) to  pray  for  a  messenger  to  bring  him  into  court,  and 
when  he  is  there,  the  court  always  assigns  him  a  guardian.  But 

(d)  Vide  tit.      it  is  (d)  doubted,  whether  this  can  be  done  against  a  peer  of  the 
Privilege.          realm  who  is  an  infant,  and  whose  person  is  sacred. 

(E)  At  what   Time   the   Authority   of    a   Guardian 
ceases,  and  what  Acts  will  determine  it. 

Lit.  $103.         HTHE  authority  of  a  guardian  in  chivalry  did  not  determine 

Co.  Litt.  75.  till  the  heir,  if  a  male,  came  to  the  age  of  twenty-one  years ; 

nst.  135.        because  it  was  presumed,  that  till  that  age  he  was  not  capable  of 

doing  knight-service,  and  attending  his  lord  in  the  wars.     The 

guardianship  of  an  heir  female  determined  at  her  age  of  fourteen 

at  common  law,  but  by  Westm.  i.  the  lord  had  the  wardship  till 

she  attained  the  age  of  sixteen,  to  tender  her  convenable  mar- 

(e)  As  to  the     riage.     The  authority  of  a  guardian  in  (e}  socage  ceases  at  the 
Sfth   f-itheT     aoe  °f  f°urteen>  at  which  age  the  infant  may  call  his  guardian  to 
see  ante.  That  an  account,  and  may  choose  a  new  guardian. 

committing  waste  is  a  forfeiture  of  the  father's  guardianship.    Hard.  69. 

Plow.  293.  b.         If  a  guardian  in  socage  die,  the  guardianship  shall  go  to  the 

Co  L'tt68        next  °*  ki"   °f  the  infant  to  whom  the  inheritance  cannot  des- 

g.  p.  cend,  and  shall  not  go  to  the  executors  of  the  guardian,  because 

they  can  take  nothing  but  what  the  testator  had  to  his  own 

use. 
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use.  Besides,  the  law  gives  the  guardianship  to  such  persons 
as  are  presumed  to  have  most  affection  for  the  infant;  and 
therefore  will  not  entrust  executors  with  it  who  may  happen  to 
be  strangers. 

If  a  feme  infant,  who  is  inward,  m:\rries,  at  common   law  zlnst.  a6o. 

the  guardianship  is  determined,  because  the  husband  is,  imme-  [i  Ves.  91. 

j.     fe,  -L  •  i-  i    -.  i  i  Though  the 

diately  on  the  marriage,  become  her  guardian;  and  it  would  courtofchao- 

be  inconsistent  that  she  should  at  the  same  time  be  under  the  cery  cannot 

power  of  another  guardian.  appoint aguar- 

dian  after  mar- 
riage, yet  it  will  not  determine  a  guardianship,  or  discharge  any  order  made  for  a  guardian 
because  of  marriage.  Roach  v.  Garvan,  i  Ves.  159.] 

If  a  feme  guardian  in  socage  marries,  the  husband  becomes  Plosv.  294.  a. 

guardian  in  right  of  his  wife;  but,  if  she  dies,  the  guardianship  Co.  Litt.  89. a. 
ceases  as  to  him,  and  shall  go  to  the  next  of  kin  to  the  infant. 

A  guardian  in  socage  shall  not  forfeit  his  interest  by  outlawry,  Co.  Litt.  88. b> 

or  attainder  of  felony,  or  treason ;  because  he  hath  nothing  to  Godb.  316. 
his  own  use,  but  to  the  use  of  the  heir. 


(F)  Of  the  Guardian's  Interest  in  the  Body  and  Lands 
of  the  Ward,  and  his  Remedy  for  the  same. 

A  S  the  law  hath  invested  guardians  not  with  a  bare  authority  2  Inst.  90. 
"^^  only,  but  also  with  an  interest  till  the  guardianship  ceases,  9^0. ;a. 
so  it  hath  provided  several  remedies  for  guardians  against  those 
who  violate  that  interest ;  and  therefore,  at  common  law,  there 
were   remedies,  both   droitural  and  possessory,  to  recover  the 
guardianship. 

As,  at  common  law  there  was  the  writ  de  custodia  terrce  Sf  h<e-  z  Inst.  90. 
redis,  called  the  writ  of  right  of  ward,  wherein  the  guardian 
recovered  the  custody  of  body  and  lands;  but,  if  the  waivl  were 
married,  then  the  guardian  was  driven  to  this  action  of  trespass, 
Qiuire  se  intnisit  maritagio  non  satisfact.  But  this  was  remedied 
by  the  statute  of  Merton,  c.  6.  which  provides,  that,  in  the 
writ  of  right  of  ward,  the  plaintiff  shall  recover  the  value  of  the 
marriage. 

Also,  at  common  law,  an  action  of  trespass  lay  for  the  guardian,   *  Inst.  90. 438. 
which  was  a  possessory  action  ;   and   in   this,  at  common  law,   9^°'7,2- 
he  could  only  recover  damages  tor  his  ward,  and  not  the  ward    Hob^L*  * 
itself;  but  the  statute  of  (a]  Westm.  2.  0.35.   gives  a  writ  of  («)  Andbythe 
ravishment  of  ward,  in  which  the  plaintiff  recovered  the  bodv  equHyofthtt 
of  the  heir,  and  not  damages  only.  itotute,  a  writ 

ofr> 

lay  for  the  guardian  in  socage,  as  a  writ  in  consimUi  casu.    Co.  Litt.  89.  b.     F.  N.  B  i  9.  I. 

And  it  seems,  that  a  testamentary  guardian  may,  by  12  Car.  2.  c.  24.,  which  i;ive->  such  »uar 
dian  the  same  remedies  that  a  guardian  in  socage  had,  have  a  writ  of  ravishment  of  ward. 
3  Keb.  528. 

If  upon  a  habeas  corpus  an  infant  be  brought  into  court,  and  :•>  Keb.  528. 
it  appear  that  the  question  is  touching  the  right  of  guardianship, 

the 
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the  court  cannot  deliver  the  infant  to  the  guardian;  for  he  may 
have  a  writ  of  ravishment  of  ward. 


(G)  What  Things  a  Guardian  may  lawfully  do,  and 
will  bind  the  Infant. 

Cp.Litt.  88,89.  'C'ROM  the  authority  and  interest  which  the  policy  of  the  law 
MMaVavow'  ^as  "lvested  guardians  with,  it  appears  that  a  guardian  may 
in  his  own  ^°  several  acts  which  will  bind  the  infant;  such  as  making  leases 
name.  Vaugh.  for  years,  which  he  may  do  in  his  own  (a)  name,  and  such  lessee 
l8-  may  maintain  ejectment  thereupon. 

Bro.  tit.  Card.  Therefore,  if  a  guardian  in  socage  makes  leases  for  years,  to 
70.  tit.  Card,  continue  beyond  the  time  of  his  guardianship,  such  leases  seem 
i9.aRoll.Abr.  n(>t  t()  ^  a|3so|utc]y  vojcj  oy  the  infant's  coming  of  age,  but  only 
41.  Bnsden  .  .  ,  ,  .  •'._  ,  / .  »  .  J 

and  Hussey,      voidable  oy   him,  it  he  thinks  fit ;  tor  they  were  not  derived 

Cro.  Ja.  55.  barely  out  of  the  interest  of  the  guardian,  or  are  to  be  measured 
98.  Shopland  thereby,  but  take  effect  also  by  virtue  of  his  authority,  which,  for 
er*  the  time,  was  general  and  absolute;  and  therefore  all  lawful  acts 
done  during  the  continuance  of  that  authority  are  good,  and 
may  subsist  after  the  authority  itself  by  which  they  were  done  is 
determined ;  and,  consequently,  the  infant,  when  he  comes  of 
age,  may,  by  acceptance  of  rent,  or  other  act,  if  he  thinks  fit, 
make  such  leases  good  and  unavoidable.  But  a  guardian  pur 
nurture  cannot  make  any  leases  for  years,  either  in  his  own  name, 
or  in  the  name  of  the  infant;  for  he  hath  only  the  care  of  the 
person  arid  education  of  the  infant,  and  hath  nothing  to  do  with 
his  lands. 

Leon.i58.3ai.  A.  lets  lands  to  B.  for  four  years,  and  dies,  and  the  lands  be- 
4  Leon.  7.  ing  holden  in  socage,  and  the  heir  under  fourteen,  the  guardian 
Owen,  45.46.  jn  socaore  by  indenture,  before  the  first  lease  is  expired,  lets 
Willis  and  i  i  •  r-  n  r  •  u^  j  T 

Whitewood.      tne  same  lands  in  his  own  name  to  B.  for  eight  years.     And  it 

(b)  InHutton,  by  this  acceptance  of  a  new  lease  from  the  guardian  in  socage 
105.  this  case  the  first  lease  was  surrendered,  was  the  question.  And  it  is  said 
is  cited,  and  j.Q  ^  }lo]t|en  by  the  court  that  it  was  surrendered;  or,  if  it 
that  in  strict-  could  n°t  be  properly  called  a  surrender,  for  want  of  a  reversion 
ness,  it  could  in  the  guardian  in  socage,  yet  they  held,  that  at  least  the  first 
not  amount  to  lease  was  thereby  (b)  determined  by  admittance  of  the  lessor's 
a  surrender  pOwer  to  make  such  present  lease,  which,  if  the  first  should 
called,  but  stand  in  the  way,  he  could  not  do. 
that,  however,  it  amounted  to  a  determination. 

Cro.  Eliz.  678.       In  ejectment  the  case  was,  that  one  A.  devised  lands  to  B.  his 
734-    Pigotv.  son  in  tail,  with  divers  remainders  over,  and  made  one  C.  over- 
Garnish.          geer  Of  hjg  wji^  an(j  wjneci  that  he  should  have  the  education  of 
his  son  till  he  came  to  twenty-one,  arid  to  receive,  set,  and  let 
for  the  said  B.  the  said  lands  so  given  him,  and  thereof  to  ac- 
count to  the  said  B.,  being  allowed  his  charges,  Sfc.    C.  made  a 
lease  tb'r  seven  years  in  his  own  name,  with  reservation  of  rent 
to  himself,  and  this  lease,  by  computation,  was  to  continue  half 
*  year  after  5.'s  attaining  his  full  age;  and  f  this  lease  was  good 
6  for 
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for  any  part  of  the  term  was  the  question,  C.  being  dead,  and 
B.  not  of  age?  And  it  was  argued  to  be  good  for  the  whole 
term,  or  at  least  during  the  minority  of  the  son,  and  only  void 
for  so  much  as  exceeded  the  full  age  of  the  son;  and  that  C. 
had  an  interest  in  the  land,  and  not  a  bare  authority  only;  for 
then  all  leases  must  have  been  made  in  the  name  of  the  infant, 
and  so  he  might  avoid  them  whenever  he  thought  fit,  which  the 
testator  never  intended  to  impower  him  to  do.  But  Popham, 
Clench,  and  Fenner  held,  that  as  this  devise  is,  C.  was  but  a 
guardian  for  nurture,  and  could  not  make  leases  at  his  own  will 
am!  pleasure,  for  then  he  might  make  them  for  an  hundred 
years;  but  here  he  can  only  make  leases  at  will;  for  there  is  no 
other  time  certain  appointed,  and  he  is  but  in  the  nature  of  a 
bailiff,  and  accountable:  and  therefore  it  was  adjudged  that  the 
lease  was  void.  FroMi  which  case  it  appears,  that  if  the  au- 
thority had  been  sufficient  to  enable  him  to  make  leases  for 
years,  such  leases  made  by  him,  durinjj  the  continuance  of  that 
authority,  would  not  have  determined  therewith,  but  should 
have  subsisted  during  the  whole  term  for  which  they  were  made; 
and  the  infant  in  such  case  could  not  when  he  came  of  age  have 
avoided  them,  as  he  may  leases  made  by  his  guardian  in  socage, 
if  he  thinks  fit;  because  the  lessee  would  have  been  in  by  the 
will  and  devise,  not  by  the  guardian  pur  nurture. 

If  a  woman  who  is  guardian  in  socage  to  her  son  marries  Plow.  193. 
again,  and  her  husband  and  she  join  in  a  lease  of  the  infant's  O»borne'» 
lands,  this  lease  upon  the  death  of  the  husband  becomes  void ;  c 
for  the  interest  she  had  in  the  lands  was  in  right  of  the  infant, 
and  therefore  shall  not  bind  her,  as  those  acts  shall  in  which  she 
joins  with  her  husband  in  parting  with  her  own  possessions. 

A  guardian  in  socage  may  grant  copyhold  estates  in  his  own  Cro.Ja.jj. 
name,  and  such  grant  shall  bind  the  heir,  for  he  is  dominus pro  99-  P°Ph-i»7- 
tempore)  and  shall  take  the  profits  to  his  own  use,  though  he  shall  Godb.'i"! 
account  for  them ;  and  he  shall  keep  courts  in  his  own  name.        Ro!l.Ahr.499. 

2  Roll.  Abr.  43. 

Also  it  hath  been  resolved,  that  a  guardian  in  socage  may  Mich, 
grant  copyholds  in  reversion,  according  to  the  custom  of  the  8  W.  3.  in 
manor,  and  that  such  grants  shall  be  good,  though  they  come  J^ 
into  possession  during  the  nonage  of  the  infant. 

A  guardian  or  prochein  amy  may  make  partition  in  behalf  of  a  Roll.  Abr, 
an  intent,  and  it  will  bind  the  infant,  if  equal ;  for  the  guardian   2-*6- 
is  appointed  by  the  law  to  take  care  of  the  inheritance  of  the 
infant ;  and  this  separation   and  division  of  his  part  from  what 
belongs  to  another  is  so  far  from  being  a  prejudice  to  the  infant, 
that  it  is  really  for  his  benefit  and  advantage. 

II A  guardian  in  socage   is  entitled  to  the  possession  of  the  10  East,  494. 
ward's  property,  and  is  incapable  of  being  removed  from  it.     He 
has  not  a  mere  office  or  authority,  but  an  interest  in  the  ward's 
estate.     He  may  maintain    trespass  and  ejectment,    avow    for  Wadev. 
damage  feasant,  make  admittance  to  copyhold,  and  lease  in  his  Baker,  i  Ld. 
own  name.     He  cannot  indeed  convey  the  property  absolutely  Ra-vm' rjl- 

at 


108  GUARDIAN. 

as  an  executor  or  administrator,  because  the  nature  of  the  trust 

does  not  require  it  in  the  one  case  as  it  does  in  the  other  j  but 

he  may  dispose  of  it  during  his  guardianship,  though  account- 

R.  v.  Oakley,    able  afterwards  to  the  heir.     Residing  therefore  on   the  ward's 

10  East,  491.     estate  for  forty  days,  he  gains  a  settlement  in  the  parish,  ai\d 

cannot  be  removed  from  the  possession  of  it  at  any  time.|| 
Co.  Litt.  17.         As  the  authority  and  interest  of  a  guardian  extend  only  to 
b.  89.  a.  gucn  jhings  as  may  be  for  tne  benefit  and  advantage  of  the  in- 

fo) But  in  Cro.  ^ant'  and  whereof  he  may  give  an  account ;  on  this  foundation  it 
Ja.  99.,  it  is  is  holden,  that  a  guardian  cannot  present  to  any  benefice  in  right 
said,  that  if  of  the  heir,  because  he  can  make  no  advantage  thereof  (for  that 

the  heir  be  would  be  simony);  and,  consequently,  has  nothing  therein 
within  the  age  .  „  ,  J '.  J '  »  f 

of  discretion,    whereot  he  can  give  an  account,  and  therefore  the  (a)  infant 

the  guardian     himself  shall  present  thereto, 
may  present  in 

his  name. But  Parson's  Law,  c.  10.  f.  76.  makes  a  qucere  hereof,  and  supposeth  that  it 

must  be  intended  of  a  guardian  by  knight-service,  and  not  a  guardian  in  socage. And  in 

3  Inst.  156.,  it  is  said  by  my  Lord  Coke,  that  the  heir  shall  present  of  what  age  soever  he  be, 
and  not  the  guardian.  [See  ace.  Arthington  v.  Coverley,  2  Eq.  Ca.  Abr.  518.  Mr.  Hargrove 
observes  in  his  edition  of  Co.  Litt.  note  i.  89.  a.,  that  though  this  last  case  "  may  remove  all 
**  doubts  about  the  legal  right  of  an  infant  of  the  most  tender  age  to  present,  still  it  remains 
"  to  be  seen  whether  the  want  of  discretion  would  induce  a  court  of  equity  to  control  the  ex- 
"  ercise,  where  a  presentation  is  obtained  from  the  infant  without  the  concurrence  of  the 
"  guardian."] 

42  E.  3. 130.         But  yet  a  presentment  made  by  the  guardian  in  the  name  of 

the  heir,  is  a  good  title  to  the  heir  in  a  quare  impedit. 

Hob.  133.  Also  a  guardian  in  socage  of  a  manor  to  which  an  advowson 

is  appendant,  if  he  be  disturbed,  shall  have  a  quare  impedit  in 
his  own  name,  although  he  can  make  no  advantage  thereof. 
Carth.  79.  If  a  guardian  puts  in  an  answer  to  a  bill  in  Chancery  for  an 

3  Mod.  259.  infant,  on  oath,  such  answer  shall  not  conclude  the  infant,  nor 
Eccleston9v  be  (^)  rea(^  m  evidence  against  him ;  for  the  effect  of  an  infant's 
Petty,  2  Vent,  answer  to  a  bill  in  Chancery  is  to  no  other  purpose  than  to  make 
72.  Free.  proper  parties,  so  as  to  have  an  opportunity  to  take  depositions, 
Ch.  229.  Gilb.  an(j  to  examine  witnesses  to  prove  the  matter  in  question. 
Eq.  Rep.  4. 

i  P.  Wins.  504.  2  P.  Wms.  387.  401.  3  P.  Wms.  237.  [Exceptions  cannot  be  taken  to  an 
infant's  answer.  Stradwick  v.  Pargiter,  Bunb.  338.  Nor  will  an  infant's  not  replying  to  an 
answer,  be  an  admission  of  the  facts  in  the  answer,  as  in  the  case  of  an  adult,  for  an  infant 
can  admit  nothing.  Legard  v.  Sheffield,  2  Atk.  377.]  (b)  If  an  infant  put  in  an  answer  by 
guardian,  and  there  be  a  decree  against  him,  without  any  day  given  him  to  shew  cause,  such 
answer  shall  not  be  read  or  admitted  as  evidence  against  him  when  he  comes  of  a»e;  but,  if 
a  superannuated  defendant  put  in  an  answer  by  his  guardian,  it  shall  be  read  against  him  at 
any  time  after,  for  he  is  supposed  to  grow  worse,  and  is  not  to  have  a  day  to  shew  cause. 
Abr.  Eq.  281.  Leving  and  Caverley. 

Abr.  Eq.  261.  An  estate  having  descended  to  an  infant,  subject  to  incura- 

Palmer  v.  brances ;  and  the  question  being,  whether  a  guardian  might, 

;P)aiThat  a  without  the  direction  of  a  court  of  equity,  apply  the  profits  to 

guardian  discharge  the  incumbrances,  or  the  interest  of  them,  or  whether 

should  pay  off  they  should  not  be  accounted  personal  estate,  and  so  the  admi- 

a judgment  nistrator  of  the  infant  be  entitled  to  them,  if  the  infant  died  in 

fits i  of  the  inl  his  m'mority ;  it  was  holden  by  the  court,  that  a  guardian,  with- 

fant's  estate.  out  any  direction,  may  pay  the  interest  of  any  (c)  real  incum- 

brance, 
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brance,  and  the  principal  of  a  mortgage  ;  because  that  is  a  direct  Bressenden  v. 
and  immediate  charge  on  the  land;  but  not  any  other  real  in-  jJQJJjJit* 
cumbrance.  and  vide  Cb. ' 

Ca.  156. 

And  therefore  where  a  widow,  who  was  guardian  to  her  son,  2  Vern.  606. 
received  the  rents  and  profits  of  his  estate,  and  paid  off  debts  by 
specialty,  but  took  assignments  of  the  bonds,  the  son  dying  in 
his  minority,  she  brought  her  bill  against  the  defendant  the  heir, 
for  a  discovery  of  assets  by  descent  to  satisfy  the  money  due  by 
bond,  she  claiming  the  profits  as  administratrix  to  her  son  ;  it 

*•-  i  1*  11     1   "I          v          Ov*  C™ 

was  holden  by  the  court,  that  the  guardian  was  not  compilable  t/a     Chaplin 
to  apply  the  profits  of  the  estate  of  the  infant  heir  to  pay  off  the  v.  Chaplin, 
bond  debts.(fl)  3P-Wms.366. 

If  a  guardian  borrows  money  of  A.  to  pay  off  an  incumbrance  a  Vern.  480. 
on  the  infant's  estate,  and  promises  to  give  A.  security  for  his 
money,  but  dies  before  it  is  done ;  though  A.'s  money  is  applied 
to  pay  off  the  incumbrance,  yet  the  court  will  not  decree  him 
satisfaction  out  of  the  infant's  estate ;  but,  if  the  sum  disbursed 
exceeds  the  profits  of  the  estate,  for  so  much  A.  shall  have  an 
account  as  for  money  due  to  the  guardian,  and  it  shall  be  raised 
out  of  the  infant's  estate. 

A  guardian  to  an  infant,  having  a  considerable  sum  of  money 
in  his  hands  that  was  raised  out  of  the  infant's  estate,  lays  out,  Earl  of  Win- 
with  the  consent  of  his  grandmother,  30007.  in  a  purchase  of  ^elsf^v' 
lands  which  lay  contiguous  to  the  infant's  estate,  and  takes  the  [(MWhCTethe 
purchase  in  the  name  of  J.  S.  for  his  benefit,  if,  when  he  came  committee  of 
of  age,  he  should  agree  thereto,  and  allow  that  money  on  ac-  a  lunatick  in- 
count;  the  infant  dying  in  his  minority,  it  was  holden  by  my  ^^  P^of 
Lord  Chancellour,  C.  B.  Atkins,  and  J.  Lutvyche,  against  the  persSestat'e 
opinion  of  the  Master  of  the  Rolls,  that  though  neither  the  heir  in  a  purchase 
nor  administrator  of  the  infant  were  entitled  to  the  lands,  yet  pf  lands  made 
the  guardian  must  account  for  this  3000^.  to  the  administrator  ln  theluna- 
of  the  infant;   and  that  it  was  not  in  the  (b)  power  of  the  guar-  ^  hofden'  " 
dian,  without  the  direction  of  this  court,  to  turn  the  personal  that  he  had 
into  real  estate,  by  which  it  would  descend  to  the  heir;  and  that  exceeded  hn 
the  objection,  that  an  infant  may  make  a  will  at  seventeen  of  his  P°wei>  by 
personal  estate,  but  not  of  his  real,  was  not  answered.  "j'  . £ 

into  real,  and  thereby  defeating  the  next  of  kin  in  favour  of  the  heirs  at  law ;  and  there- 
fore the  court  decreed,  that  the  purchased  lands  should  be  sold,  and  the  money  divided 
amongst  the  next  of  kin,  according  to  the  statute  of  distributions,  a  Vern.  192.  Awdley 
T.  Awdley.  A  guardian  cannot  change  the  nature  of  the  ward's  estate,  unless  by  some  act 
manifestly  for  the  ward's  advantage.  ||Rook  v.  Worth,  i  Ves.45i.  Tullitt  v.  Tullitt,  AmhL 
370.  Inwood  v.  Twyne,  id.  417.  *  Eden,  148.  S.  C.  Ex  parte  Bromfield,  i  Ves.  jun.  453. 
3  Br.  Ch.  Rep.  510.  S.  C.  Vernon  v.  Vernon,  cited  ibid.  Terry  v.  Tern-,  Pr.  Ch.  273.  Gilb. 
Eq.Rep.  10.  S.  C.  j)  [Therefore,  where  an  estate  in  mortgage'descends  to  an  infant,  the  guar- 
dian must  not  let  the  interest  run  in  arrear  to  increase  the  personal  estate,  but  should  re<ni-" 
Jarly  apply  the  profits  of  the  estate  to  keep  it  down.  Jennings  v.  Looks,  2  P.  Wins.  378.] 

A  mother,  as  guardian  to  her  infant  son,  had,  out  of  his  per-  ^  Vern.  193. 
sonal  estate,  paid  off  a  mortgage ;  the  infant  afterwards  died,  ZoucQ  v. 
«nd  the  estate  descended  to  a  remote  heir,  and  then  the  mother  Llo?d>  Clted- 
would  have  had  back  the  money,  but  the  court  denied  her  any 
relief. 

I)  A  woman, 
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Pierson  v. 
Shore,  i  Atk. 
480.     Ambl. 
719.  S.C. 
cited  by  the 
name  of 
Mason  v. 
Shore.  Mason 
v.Day,Pr.Ch. 
319.  Gilb.Eq. 
Rep.  77.  S.C. 


GUARDIAN. 

||  A  woman,  having  a  bishop's  lease  to  her  and  her  heirs  for 
three  lives,  devised  it  to  her  daughter,  an  infant,  and  directed 
the  guardian  and  trustees  to  make  purchases  for  the  infant's  be- 
nefit. The  guardian,  upon  the  dropping  of  one  of  the  lives, 
took  a  new  lease  for  three  new  lives;  and  the  infant  afterwards 
dying,  the  question  was,  whether  the  new  lease  should  go  to 
the  old  uses  ?  Lord  Hardwic/ce  held  that  it  should  not,  but  that 
it  should  go  to  the  heirs  ex  parte  pater  nd ;  that  it  is  to  be  con- 
sidered as  a  new  acquisition,  and  to  vest,  consequently,  in  the 
infant  as  a  purchaser;  that  the  mother  had  directed  the  guardian 
to  make  purchases  for  the  infant's  benefit,  and  that  the  surren- 
dering of  the  old,  and  taking  of  the  new  lease,  was  the  most 
beneficial  purchase  for  the  infant  that  could  be,  and  therefore 
ought  to  have,  as  the  act  of  the  guardian  will  have,  when  it  is 
just  and  reasonable,  the  same  consequence  as  if  done  by  the  in- 
fant herself,  which,  in  this  case,  was  to  change  the  course  of 
descent  to  the  paternal  line.|| 


(H)  Of  the  Infant's  Remedy   against   his  Guardian 
for  Abuses  by  him. 


a  Inst.  305.         A  T  common  law,  both  a  prohibition  of  waste  and  an  action  of 
(a)  But,  if       -*"*  waste  lay  against  a  guardian  in  chivalry  and  a  guardian  in 

socaSe»  ^or  a  voluntary,  but  not  for  permissive  waste,  or  waste 

done  by  a  (a)  stranger. 
the  one  do  waste,  this  is  the  waste  of  both,  for  he  is  no  stranger.     3  E.  3.  18. 

»  Inst.  305.  If  a  guardian  suffereth  a  stranger  to  cut  down  timber  trees,  or 

to  prostrate  any  of  the  houses,  and  doth  not,  according  to  his 
duty  and  office  as  guardian,  endeavour  to  keep  and  preserve  the 
inheritance  of  the  ward  in  his  custody  and  keeping,  and  doth 
not  prohibit  and  withstand  the  wrong-doer;  this  shall  be  taken 
in  law  for  his  consent,  according  to  the  rule,  qui  non  prohibet 
quod  piohibere  potest,  assentire  videlur  ;  and  if  such  waste  and 
destruction  be  done  without  the  knowledge  of  the  guardian,  or 
with  such  force  as  he  could  not  withstand,  then  ought  the 
guardian  to  cause  an  assise  to  be  brought  against  such  wrong- 
doers by  the  heir,  wherein  he  shall  recover  the  freehold,  and 
damages  for  such  wrong  and  disherison. 

Init.  305.  And  if  the  heir  brings  his  action  of  waste  within  age,  the  judg- 

ment, according  to  the  statute  of  Glocester,  6  Edw.  i.  c.  5.,  shall 
not  only  be  to  recover  locum  vastatum,  but  the  guardian  shall 
lose  the  whole  wardship,  and  yield  to  the  heir  single  damages, 
if  the  wardship  be  not  sufficient  to  satisfy  the  damages. 

a  Inst.  305.  If  the  guardian  doth  waste,  and  after  assigneth  over  his  in- 

terest, an  action  of  waste  lieth  against  the  grantor  in  the  tenet. 

a  Inst.  306.  Also,  if  the  waste  be  committed  so  near  the  time  of  the  in- 

fant's coming  of  age,  that  he  could  not  conveniently  bring  his 
action  of  waste  during  his  minority  ;  yet,  after  the  determination 

of 


(H)  The  Infant's  Remedy  against  the  Guardian. 

of  the  guardian's  interest,  he  may  bring  his  action  of  waste, 
and  in  such  case,  as  he  cannot  recover  the  wardship  which 
is  ended,  he  shall,  by  the  statute  of  Glocester,  recover  treble 
damages. 

By  Westm.  2.  c.  5.  if  lessee  for  years,  or  guardian  alien  in  a  inst.  413. 
fee,  the  remedy  for  recovering  the  freehold  shall  be  by  an  assise 
of  novel  disseisin,  and  both  the  feoffor  and  feoffee  shall  be  esteemed 
disseissors,  and  the  survivor  of  them  shall  be  liable  to  this  remedy. 
So,  if  either  happen  to  die,  he  that  survives  may  be  construed 
a  disseissor,  and,  as  such,  liable  to  this  action. 

Not  only  guardians  in  chivalry,  but  in  socage,  and  by  nature, 
come  within  this  law  of  Westm.  2.  So  also  their  alienations, 
not  only  in  fee,  but  in  tail,  or  for  life,  are  within  the  act. 

If  a  guardian  accepts  of  a  feoffment  from  his  ward,  the  ward  Bro.  Disseisin. 
jnay  bring  an  assise  against  him  as  a  disseissor;  for  the  guardian   95-    Pn 

acts  contrary  to  his  duty,  when  he  assents  to  any  alienation.  , 

,  .   J.    f  f      •    •    ,  •      i  i       •    i  borne,  i  AUc. 

made  by  his  infant;  for  it  is  his  duty  to  protect  the  inheritance   I?.  Lord 

of  his  ward,  and  to  deliver  it  up  to  him  at  full  age,  and  not  to  Hardwicke 

bring  it  into  his  own  family.  sa^>  tnat  lt 

was  improper 

for  a  guardian  to  purchase  his  ward's  estate  immediately  on  his  coming  of  age  ;  but,  though  it 
had  a  suspicious  look,  yet,  if  he  paid  the  full  consideration,  it  was  not  voluntary,  and  could 
not  be  set  aside.  But  it  seems  clear,  that  such  a  purchase  would  now  be  set  aside  on  general 
principles,  without  reference  to  the  adequacy  of  the  consideration.  Sugd.  L.V.  488.  See 
also  tit.  Fraud,  supra,  vol.  iii.  78o.|| 

If  a  guardian,  after  the  full  age  of  the  heir,  continues  in  pos-  Co.  Litt,  57. 

session,  he  is  an  abater,  and   an    assise  of  Mortdancester   lies  b-  a7i-  a. 

against  him  by  the  heir;  but  he  cannot  be  deemed  a  disseisor,  pp^CaVc  B 

because  he  does  not  actually  oust  the  heir  of  his  freehold,  which  on  the  argu- 

is  required  in  a  disseisin,  but  holds  him  out  by  an  intermediate  raent  of  the 

entry  between  him  and  his  ancestor,  which  makes  the  distinction  f**  ofT?luni" 

^  ' 


between  an  abatement  and  a  disseisin. 

called  the  Earl  of  Nottingham's  case,  Justice  Barclay  said,  thnt  he  whom  Lord  Coke  in  this 
case  calls  an  abator,  must  be  taken  for  a  disseisor,  as  he  had  actual  possession  by  the  pos- 
session of  the  guardian.  Lord  Nott.  MSS.  —  See  Cro.  Car.  302.  Litt.  Rep.  373.  T  Ventr. 
35.  80.  Co.  Litt.  a;  i.  a.  n.  2.  i$th  edit.] 

If  an  infant  appears  by  guardian  and  suffers  a  recovery,  this  Roll.  Abr.  731. 
shall  bind  him.     And  one  of  the  reasons  hereof  is,  that  if  there-  But  for  this 
covery  be  to  the  prejudice  of  the  infant,  he  has  his  (a)  remedy  ™de™~  Fi*n 
for  it  against  his  guardian,  and  may  reimburse  himself  out  of  his  °"  •    e 
pocket,  to  whom  the  law  had  committed  the  care  of  him.  (a)  if  a  guar- 

diant  faint 

pleads  or  mispleads,  the  infant  hath  an  action  against  him.  Dyer,  104.  b.  Mod.  48,  49.  A 
guardian  suffered  a  dowress  to  recover  at  law,  by  not  setting  up  a  term  which  was  created 
for  protecting  a  purchaser,  and  the  infant  was  relieved  in  equity.  Pr.  Cb.  i?i.  a  Venu 
378,  S.  C.  z  P.  Wms.  137.  S.  C.  i  Br.  P.  C.  137. 


(1)  Of 
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GUARDIAN. 


(I)  Of  obliging  a  Guardian  to  account,  and  what  Al- 
lowance he  shall  have. 


Co.  Lite.  87.  "R^"  tne  (tt)  comm°n  Iaw5  guardians  in  socage  are  accountable 
(a)  At  com-  to  the  infant,  either  when  he  comes  to  the  age  of  (b)  fourteen 

mon  law,  oxe-  years,  or  at  any  time  after,  as  he  thinks  fit. 
eutors  could 

not  have  jui  action  of  account,  nor  could  any  but  the  king  have  such  an  action  against  them ; 
for  matters  of  account  lie  so  much  in  privity  between  the  parties,  that  those  who  are  strangers 
thereto  can  neither  tell  what  allowances  ought  to  be  made  by  the  one  party,  or  what  might  be 
alleged  in  cli  charge  of  the  other;  hut  by  Westm.  2.  c.  23.,  if  the  heir  make  his  will,  (which  it 
seems  to  be  agreed  he  may  now  do  at  the  age  of  fourteen,)  his  executors  shall  have  an  action 
of  account  against  guardian  in  socage;  and  by  25  £.3.  c.  5.,  executors  of  executors  may  have 
tuch  an  action ;  and  by  31  E.  3.  c.  II.,  administrator? ;  and  by  4  &  5  Ann.  c.  16.,  an  action  of, 
account  lies  again  t  the  executors  of  a  guardian,  bailiff,  or  receiver.  Co.  Litt.  87.  (£)  That 
an  infant  may  by  his  pruchein  amy  call  his  guardian  to  an  account  even  during  his  minority, 
a  Vern.  342.  i  P.  Wms.  119.  [The  Court  of  Chancery  will  permit  a  stranger  to  come  in  and 
complain  of  the  guardian  and  abuse  of  the  infant's  estate.  Earl  of  Pomfret  v.  Lord  Windsor, 


But  the  guardian,  on  his  account,  shall  have  allowance  of  all 
reasonable  expences  ;  and  if  he  is  (c)  robbed  of  the  rents  and 
profits  of  the  land  without  his  default  or  negligence,  he  shall  be 
discharged  thereof  upon  his  account;  for  he  is  in  the  nature  of 
a  bailiff'  or  servant  to  the  infant,  and  undertakes  no  otherwise 
than  for  his  diligence  and  fidelity. 

8  Co.  84. 


Co.  Litt.  89.  a. 
(c)  So,  if  the 
infant's  estate 
t  ufiers  by 
thunder, 
lightning,  and 
tempest,  or 
other  inevita- 
ble accidents. 


If  a  man  enters  as  guardian  into  the  lands  of  an  infant,  who 
has  no  title  to  the  guardian,  it  is  at  the  (d)  election  of  the  infant 
to  make  him  a  disseisor  on  account  of  his  wrongful  entry  upon, 
and  actual  ouster  of)  such  infant,  or  else  dissemble  the  wrong,  and 
call  him  to  an  account  as  guardian. 


Roll.Abr.66i. 
Cro.  Car.  221. 
(d) If guardian 
in  socaae  oc- 
cupy after  the 
heir  attain  to 
the  age  of 
fourteen  years,  he  may  be  charged  as  bailiff,    a  Inst.  380. 


If  a  man  during  a  person's  infancy  receives  the  profits  of  an 
infant's  estate,  and  continues  to  do  so  for  several  years  after  the 
infant  eomes  of  age,  before  any  entry  is  made  on  him ;  yet  he 
shall  (e)  account  for  the  profits  throughout,  and  not  during  the 
infancy  only. 


Abr.  Eq.  280. 

Yallop  and 

Holworthy. 

(c)  If  a  man 

intrude  upon 

an  infant,  he 

shall  receive 

the  profits  but  as  guardian,  and  the  infant  shall  have  an  account  against  him  in  Chancery. 

Vern.  295. 


Pr.Ch.  535. 


a  Ch.  Rep.  97. 
Wale  and 
Buckley. 
a  Ch.  Ca.  345  • 


,  A  receiver  to  the  guardian  of  an  infant,  who  has  had  his  ac- 
count allowed  him  by  the  guardian,  shall  not  be  obliged  to  ac- 
count over  again  to  the  infant  when  he  comes  of  age. 

If  a  guardian  takes  a  bond  for  the  arrears  of  rent,  he  thereby 
makes  it  his  own  debt,  and  shall  be  charged  with  it. 

If  a  guardian  to  an  infant,  whose  lands  are  incumbered  to  the 
value  of  6ool.  buys  it  off  with  ioo/.  of  the  infant's  money,  he 
shall  not  charge  the  infant  with  the  6vol. 

Habeas 


[     US     ] 

HABEAS  CORPUS. 


(A)  Of  the   Nature  and  several  Kinds  of  Writs  of 

Habeas  Corpus. 

(B)  Of  the   Habeas  Corpus  ad  Subjiciendwn :    And 

herein, 

1.  What  Courts  have  a  Jurisdiction  of  granting  it. 

2.  To  what  Place  it  may  be  granted. 

3.  In  what  Cases  it  is  to  be  granted,  and  where  it  is  the 

proper  Remedy. 

4.  How  far  the  Courts  have  a  discretionary  Power  in  grant' 

ing  or  denying  it :  And  therein,  of  the  Habeas  Corpus 
Act. 

5.  Of  the  Manner  of  suing  it  out,  and  the  Form  of  the  Writ. 

6.  To  whom  it  is  to  be  directed. 

7.  By  whom  to  be  returned. 

8.  Of  the  Manner  of  compelling  a  Return,  and  the  Offence 

of  a  false  Return. 

9.  What  Matters  must  be  returned  together  with  the  Body  of 

the  Party. 

i  o.   Where  the  Return  shall  be  said  to  be  sufficient,  and  to 
warrant  the  Commitment. 

1 1 .  Whether  the  Party  can  suggest  any  Thing  contrary  to  the 

Return. 

12.  Whether  any  defect  in  the  Return  may  be  amended. 

13.  What  is  to  be  done  with  the  Prisoner  at  the  Return: 

And  therein^  of  bailing,  discharging,  or  remanding 
him. 

(C)   Of   the   Habeas  Corpus  ad  faciendum    8$  reci- 
piendum. 


(A)  Of  the  Nature  and   several   Kinds  of  Writs   of 
Habeas  Corpus. 

TT^HEREVER  a  person  is  restrained  of  his  liberty  by  being  Vaugh.  136. 

confined  in  a  common  gaol,   or  by  a  private  person,  whe-  Bushell's  case. 
ther  it  be  for  a  criminal  or  civil  cause,  lie  may  regularly  by  And  that  lt " 
VOL.  IV.  I  ;^asatthisday 
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the  most 
usual  remedy 
to  be  relieved 
against  a 
wrongful  im- 
prisonment, 
a  Inst.  55. 
4  Inst.  182. 

(a)  Cro.  Ja. 
543-     a  Roll. 
Abr.  69. 

(b)  That  it  is 
an  ancient  and 
legal  writ. 
Cro.  Car.  466. 
But  it  is  no 
original  writ. 
Carter,  221. 
per  Vaughan, 

For  this  vide 


HABEAS  CORPUS. 

habeas  corpus  have  his  body  and  cause  removed  to  some  superior 
jurisdiction,  which  hath  authority  to  examine  the  legality  of 
such  commitment,  and  on  the  return  thereof  either  bail,  dis- 
charge, or  remand  the  prisoner. 


The  habeas  corpus  ad  subjtciendum  is  that  which  issues  in  cri- 
minal cases,  and  is  deemed  (a)  a  prerogative  writ,  which  the 
king  may  issue  to  any  place,  as  he  has  a  right  to  be  informed  of 
the  state  and  condition  of  the  prisoner,  and  for  what  reasons  he 
is  confined.  It  is  also  in  regard  to  the  subject  deemed  his  writ 
of  (b)  right,  that  is,  such  an  one  as  he  is  entitled  to  (c)  ex  debito 
justitue,  and  is  in  nature  of  a  writ  of  error  to  examine  the  le- 
gality of  the  commitment ;  and  therefore  commands  the  day, 
the  caption,  and  cause  of  detention  to  be  returned. 

(c)  4  Inst.  290. 


The  habeas  corpus  ad  faciendum  8?  recipiendum  issues  (d)  only 
rttfra.  jn  cjvji  caseSj  ancl  lies  where  a  person  is  sued  and   in  gaol,  in 

writ  acivH  some  m^eri°r  jurisdiction,  and  is  willing  to  have  the  cause  de-- 
action, and  termined  in  some  superior  court,  which  hath  jurisdiction  over 
also  a  matter  the  matter ;  in  this  case  the  body  is  to  be  removed  by  habeas 

of  crime  be       corpus,   but  the  proceedings  must  be  removed  by  certiorari. 
returned;  as, 

if  a  person  be  arrested  for  debt,  and  also  charged  with  a  warrant  of  a  justice  of  peace  for  fe- 
lony; in  such  case,  i.  If  it  appear  to  the  judge  or  court,  that  the  arrest  for  debt,  or  other 
civil  action,  is  fraudulent;  they  may  remand  him.  Harrison's  Case,  Dy.  249.  b.  2.  If  it  be 
found  real,  they  may  commit  him  to  the  King's  Bench  with  his  causes,  though  they  are  mat- 
ters of  crime;  for  that  court  hath  conusance  as  well  of  the  crime  as  of  the  civil  action;  but 
then  in  the  term  the  court  may  take  his  appearance  or  bail  to  the  civil  action,  and  remand 
him,  if  they  see  cause,  as  to  the  crime  to  be  proceeded  on  below.  But  upon  the  writ  ad  fa- 
ciendum Sf  recipiendum,  there  ought  not  singly  a  matter  of  crime  to  be  returned,  for  that  be- 
longs to  the  habeas  corpus  ad  subjiciendum.  a  Hal.  Hist.  P.  C.  145. ;  $  vide  6  Mod.  133. 


Dyer,  197.  a. 
249.  pi.  84. 
296.  307. 
Mod.  235. 
Styl.P.  Reg. 
330.     a  Str. 
936.    a  Burr. 
1048. 

(e)  If  one  in 
the  Counter 
be  removed 


There  is  likewise  a  writ  of  habeas  corpus  ad  respondendum, 
where  a  person  is  confined  in  a  gaol  for  a  cause  of  action  accruing 
within  some  inferior  court ;  and  a  third  person  hath  also  a  cause 
of  action  against  him  ;  in  which  case  he  may  have  this  writ  in 
order  to  charge  him  in  some  superior  court;  for  inferior  courts 
being  tied  down  to  causes  arising  within  their  own  jurisdiction, 
the  party  would  be  without  remedy,  unless  allowed  to  sue  him  in 
another  court.  But  (e)  it  seems,  that  regularly  a  person  con- 
fined in  B.  7?.,  cannot  be  removed  to  the  C.  B.  by  this  writ,  nor 
into  the  King's  vice  versa ;  for  in  these  cases  there  can  be  no  defect  of  justice, 
habeas  cor  us  as  tnese  courts  have  (f)  conusance  as  well  of  local  as  transitory 
and  intend-  '  actions. 

ing  to  go  over  to  the  Fleet,  procure  some  friend  to  bring  a  habeas  corpus  to  remove 
him  thither,  he  shall  not  be  removed  thither  till  he  has  answered  to  the  cause  in  B.  R.,  for 
he  shall  not  compel  the  plaintiff  to  follow  after  a  prolling  defendant ;  and  so  vice  versa  of  the 
Common  Pleas  ;  each  court  shall  retain  the  defendant  where  he  is  first  attached,  and  after  he 
has  answered  there,  he  may  be  carried  anywhere.  Salk.  350.  [Where  a  defendant  charged 
with  process  out  of  B.  R.  is  removed  before  declaration  to  the  Fleet  prison,  the  plaintiff,  in 
order  to  enable  himself  to  declare  against  him  in  B.  R.,  must  remove  him  there  by  this  writ ; 
otherwise  his  proceeding  must  be  in  C.  P.  Maddock  v.  Fletcher,  Barnei,  384.  Beasley  v. 

Smith, 
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Smith,  id.  401.  Sherson  v.  Hughes,  5  T.  R.  36.  If  defendant  be  removed  after  declaration 
delivered,  the  plaintiff  may  proceed  where  he  hath  declared.  Ash  v.  Day,  Barnes,  384.] 
(/)  And  therefore  this  writ  lies  not  to  a  county  palatine,  Salk.  354.  pi.  17.;  nor  to  the 
cinque  ports,  unless  the  action  be  local,  so  that  they  cannot  have  conusance  of  it.  Mod.  20. 
8  Mod.  22.  12  Mod.  666.  [This  writ  doth  not  lie  for  the  plaintiff  in  an  inferior  court  to  re- 
move the  body  of  the  defendant  into  B.  R.  to  answer  to  a  new  action  there  for  the  same 
debt.  Melsome  v.  Gardner,  Cowp.  116.]  ||And  a  prisoner  under  criminal  process  in  the 
house  of  correction  cannot  be  brought  up  by  this  writ  for  the  purpose  of  being  charged  with  a 
declaration  on  a  bailable  writ,  and  recommitted  to  his  former  custody  so  charged.  Brandon 
v.  Davis,  9  East,  154.  Walsh  v.  Davies,  2  N.  R.  245.!!  [If  a  defendant  is  in  custody  at  the 
suit  of  the  crown,  he  cannot  be  turned  over  on  a  habeas  corpus  to  another  prison  at  the  in- 
stance of  a  private  person  for  debt,  on  an  allegation  of  a  pardon  by  act  of  parliament,  but  it 
must  be  by  suggestion  on  record,  that  the  crown  may  traverse  it.  Rex  v.  Pawlett,  Andr.  274. 
A  prisoner  in  the  Fleet  for  contempt  in  the  Exchequer  in  not  paying  a  debt  to  the  crown, 
may  be  brought  into  B.  R.  by  habeas  corpus,  and  surrendered  to  the  marshal,  in  discharge  of 
bail  in  another  cause,  and  cannot  be  remanded  to  the  Fleet  on  motion;  but  a  habeas  corpus 
must  be  brought  from  the  Exchequer,  which  the  marshal  will  return  there,  and  they  will  remand 
to  the  Fleet.  So,  in  civil  causes  between  subject  and  subject,  and  in  criminal  causes  at  the 
suit  of  the  crown.  Chitty's  case,  i  Wils.  248.  See  too  the  case  of  the  bail  of  Borce  and  Sel- 
lers, i  Str.  641.  A  habeas  corpus  may  be  had  to  bring  up  an  impressed  man,  or  a  soldier,  in 
discharge  of  bail ;  but  as  soon  as  he  is  surrendered  and  committed,  he  will  be  discharged. 
Bond  v.  Isaac,  i  Burr.  339.]  jjCoffinv.  Gunner,  2  Str.  873.  2  Ld.  Raym.  1572.  S.  C.  i  Bar- 
nardist.  339.  341.  356.  S.  C.  Case  of  the  bail  of  Peter  Vergen,  2  Str.  1217.  See  Fowler  v. 
Dunn,  4  Burr.  2034.  A  lunatick  has  been  brought  up  by  habeas  corpus  from  St.  Luke's 
Hospital,  to  be  surrendered  in  discharge  of  his  bail.  Pillop  v.  Sexton,  3  Bos.  and  Pull.  549. || 

There  is  also  a  habeas  corpus  ad  satisfaciendwn,  which  issues  i  Sid.  100. 
where  a  defendant  is  removed  to  another  prison  after  declara-   2  Str.  1153. 
tion,  and  the  plaintiff  having  obtained  judgment  against  him,  is   JjjJJjJ  jJT 
desirous  of  bringing  him  back  in  order  to  charge  him  in  execu-   2  <^  Sty.  Pr. 
tion.     The  number  of  the  judgment-roll  should  be  indorsed  on  Reg.  331. 
the  writ  by  the  attorney  who  sues  it  out;  and  this  writ,  as  well  as  Tidd'sPr. 
the  habeas  corpus  ad  respondendum,  should  be  directed   to  the  j^'  ^jc 
keeper  of  the  prison,  returnable  at  a  day  certain  in  court.  I0^ 

There  is  also  a  habeas  corpus  ad  testificandum,  which  lies  to  Sty.  119. 126- 
bring  up  a  witness,  who  is  detained  in  prison.     For  this  writ  an  23°-  sKeb.ji. 
application  is  made  to  the  court  or  a  judge,  upon  an  affidavit  ^^"17.48. 
sworn  to  by  the  party  applying,  that  the  person  is  a  material  /a^  j^  Pr.  850. 
witness,  and  willing  to  attend  (a},  and  if  he  be  at  a  distance,  the  dam,   v-  Rod' 
court  will  expect  that  it  be  specially  shewn  how  he  is  material,  (b}  672.  c°wp- 
Upon  this  application  the  court  in  their  (c)  discretion  will  make   W^     M 
a  rule,  or  the  judge,  if  he  think  proper,  will  grant  hisjfotf  for  the  V*G,  '3  K  B. 
writ,  which   is   then   sued  out,  signed,  and   sealed.     And  the  Tidd'sPr. 850. 
Court  of  King's  Bench,  in  one  instance  (d\  issued  this  writ  to  (c)  R.v.  Bur- 
bring  up  a  prisoner  to  give  evidence  before  an  election  commit-  ™i*  3  Burr, 
tee  of  the  House  of  Commons,  on  affidavit  of  service  of  a  rule  **^'  ^ave  re_ 
to  shew  cause  on  the  different  persons  concerned,  no  cause  being  fused  it  to 
shewn.     But  doubts  having  arisen,  whether  the  justices  of  his  bringupapri- 
majesty's  courts  of  record  at  Westminster  had  power  to  award  sonerofwarj 
writs  of  habeas  corpus  for  bringing  persons  detained  in  custody  mocje  of  ob- 
under  civil  or  criminal  process  before  courts  martial,  comrnis-  taininghis 
sioners  of  bankrupt,  commissioners  for  auditing  the  public  ac-  presence  being 
counts,  or  other  commissioners  acting  under  commission  or  war-  by  order  of  the 
rant  from  his  majesty,  it  is  enacted  by  43  6.3,  c.  140.,  "  that  state. Parley 
"  it  shall  be  lawful  for  any  judge  of  his  majesty's  Court  of  King's  v.  Newnham, 

I  2  "  Bench,  Doug!.  419. 
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4  East,  587. 
(e)  It  has  been 
therefore 
holden,  that 
the  applica- 
tion for  the 
writ  under 
this  statute 
shoi.ld  be 
made  to  a 
judge  out  of 
court.     Gor- 
don's case, 


(<f)  In  the  «  Bench,  or  Common  Pleas  respectively,  or  for  any  baron  of  his 
E.aprice,  "  "  maJest:f  s  Court  of  Exchequer,  of  the  degree  of  the  coif,  at  his 
"  discretion  (e],  to  award  a  writ  or  writs  of  habeas  corpus  for 
"  bringing  any  prisoner  or  prisoners  detained  in  any  gaol  or 
"  prison  in  that  part  of  the  United  Kingdom  of  Great  Britain 
"  and  Ireland  called  England,  before  any  court  martial,  or  be- 
"  fore  any  commissioners  of  bankrupt,  commissioners  for  au- 
"  diting  the  public  accounts,  or  other  commissioners,  acting  by 
"  virtue  or  under  the  authority  of  any  commission  or  warrant 
"  from  his  majesty,  his  heirs  or  successors,  for  trial,  or  to  be 
"  examined  touching  any  matter  depending  before  such  courts 
"  martial  or  commissioners  respectively ;  and  the  like  proceed- 
"  *n&s  sua^  ke  ^d  uPon  sucn  wr't  or  writs  of  habeas  corpus  so 
a  *  •  *>-58a.  t(  to  be  awarded  as  aforesaid,  as  by  law  may  now  be  had  upon 
"  writs  of  habeas  corpus  for  bringing  persons  detained  in  gaol 
"  before  magistrates  or  courts  of  record  for  such  purposes  as 
"  aforesaid." 

And  by  the  44  G.  3.  c.  102.  for  the  more  effectual  administra- 
tion of  justice  in  England  and  Ireland  by  the  issuing  of  writs  of 
habeas  corpus  ad  testificandum  in  certain  cases,  "  it  shall  be  law- 
"  ful  for  any  judge  of  his  majesty's  Courts  of  King's  Bench  or 
*'  Common  Pleas  of  England  or  Ireland  respectively,  or  any 
"  baron  of  his  majesty's  Court  of  Exchequer  of  the  degree  of  the 
"  coif  in  England,  or  any  baron  of  his  majesty's  Court  of  Ex- 
"  chequer  in  Ireland,  or  any  justice  of  oyer  and  terminer  or 
"  gaol-delivery,  being  such  judge  or  baron  as  aforesaid,  at  his 
"  discretion  to  award  a  writ  or  writs  of  habeas  corpus  for  bring- 
"  ing  any  prisoner  or  prisoners  detained  in  any  gaol  or  prison, 
s  "  before  any  of  the  said  courts,  t>r  any  sitting  of  Nisi  Prius, 

"  or  before  any  other  court  of  record  in  the  said  parts  of  the 
"  said  United  Kingdom,  to  be  there  examined  as  a  witness  or 
"  witnesses,  and  to  testify  the  truth  before  such  courts,  or  any 
"  grand,  petit,  or  other  jury,  in  any  cause  or  causes,  matter  or 
"  matters,  civil  or  criminal,  depending  or  to  be  inquired  into 
"  or  determined  in  any  of  the  said  courts.  And  that  every 
"  justice  of  great  session  in  Wales,  and  in  the  county  palatine 
"  of  Chester,  shall  have  the  like  authority  within  the  limits  of 
"  his  jurisdiction." 

Att.-Gen.  v.  ||  In  a  late  case,  where  there  was  a  question  as  to  the  identity 

Fadden,  i  Pr.  of  jjie  person  of  a  defendant  to  an  information,  who  was  in  pri- 
son, the  Court  of  Exchequer  granted  a  writ  in  the  form  of  a 
habeas  corpus  ad  testificandum  to  bring  him  up  to  be  present  at 
the  trial,  the  costs  of  his  being  brought  up  and  remanded  to  be 
paid  by  him.  || 

(a)  A  person         There  is  besides  these   a  writ  of  habeas  corpus  ad  deliberan- 
committinga    dum   8?  recipiendum,  which   lies  (a)  to   remove  a  person  to  the 

crime  in  Bar-   prOper  place  or  county,  where   he  committed  some   criminal 

badoes,  and          a*  * 

apprehended     offence' 

here,  may  be  sent  thither  by  habeas  corpus  and  tried.     3  Keb.j6o.566.  568.     Warner's  case. 

Also,  since  the  habeas  corpus  act,  a  person  committing  a  criminal  offence  in  Ireland, 

being  here,  may  be  sent  to  Ireland  and  tried  there.    Colonel  Lundy's  case,    t  Vent.  314. 

R.  v.  Kim- 
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R.  T.  Kirnberley,  a  Str.  848.     i  Barnard.  K.  B.  aaj.  S.  C.    Fitzg.  in.  S.  C.     14  Vm.  Abr. 

569.  pi.  7.  S.  C.' Also,  justices  of  gaol-delivery  may  send  prisoners  by  habeas  corpus  to  the 

sheriff' of  another  county,  and  a  precept  to  the  sheriff  of  that  other  county  to  receive  them, 
namely  for  a  felony  committed  in  that  county,  though  that  county  be  out  of  the  circuit  of  the 
justice  that  sends  them,  2  Kale's  Hist.  P.  C.  37.  If  any  habeas  corpus  come  to  receive  a 
prisoner  from  another  gaol,  the  gaoler  is  to  take  notice  of  the  offence  for  which  he  stood 
committed  at  the  other  gaol,  and  to  inform  the  court,  that  if  he  shall  happen  to  be  acquitted 
or  have  his  clergy,  he  may  yet  be  remanded  to  the  former  gaol,  if  there  be  cause.  Kelynge,  4. 

And  if  any  habeas  corpus  come  to  the  gaolers  to  remove  a  prisoner,  with  the  prisoner 

they  are  also  to  certify  the  cause  for  which  he  stood  there  committed.     Kelynge,  4. 

(B)  Of  the  Habeas  Corpus   ad    Subjiciendum:    And 

herein, 


i.   What  Courts  have  Jurisdiction  of  granting  it. 


I 


T  is  clear,  that  both  by  the  common  law,  as  also  by  the  eta-  alnst.55. 

tute*,  the  courts  of  Chancery  and  King's  Bench  have  juris-  4l°st- 19°- 
diction  of  awarding  this  writ  of  habeas  corpus,  and  that  without   *  And.  297.  ^ 
any  privilege  in   the  person  for  whom   it  is  awarded.     But  it  * 
seems  that,  by   the  common   law,  the  court  of  King's  Bench  *  3iCar.a.c.2. 
could  have  awarded  it  only  in  term-time,  but  that  the  Chancery 
might  have  done  it  as  well  out  of  as  in  terra,  because  that  court 
is  always  open. 

If  the  haheas  corpus  issues  out  of  Chancery,  and  on  the  return  2  Hal.  Hist, 
thereof  the  Lord  Chancellour  finds  that  the  party  was  illegally  P.  C.  147- 
restrained  of  his  liberty,  he  may  discharge  him;  or,  if  he  finds  a  Hawk.  P. C. 
it  doubtful,  he  may  bail  him;  but  then  it  must  be  to  appear  in  c'  *5'  ^   J 
the  Court  of  King's  Bench,  for  the  Chancellour  hath  no  power 
to  proceed  in  criminal  causes ;  or  the  Chancellour  may  commit 
the  party  to  the  Fleet,  and  in  term-time  may  propriis  manibus 
deliver  the  record  into  the  King's  Bench,  together  with  the  body ; 
and  thereupon  the  court  of  King's  Bench  may  proceed  to  bail, 
discharge,  or  commit  the  prisoner. 

If  the  habeas  corpus,  and  also  a  certiorari,  be  granted  return-  a  Hal.  Hist, 
able  in  Chancery,  and   the  cause  and  body  be  returned  there,  P.  C.  147*  MS- 
they  may  be  sent  into  the  King's  Bench ;  if  the  body  only  be 
returned  with  the  causes,  by  habeas  corpus  into  the  Chancery, 
and  delivered  over  into  the  King's  Bench,  they  may  proceed  to 
the  determination   of  the  return,  and  either  by  procedendo  re- 
mand him,  or  grant  a  certiorari  to  certify  the  record  also,  and 
thereupon  commit  or  bail  the  prisoner,  as  there  shall  be  cause. 

But  sending  an  habeas  corpus  ad  faciendum  fy  rccipiendum  by  a  Hal.  Hi»t. 
the 'Chancellour  for  persons  arrested  in  civil  causes,  especially  P.  0.148. 
being  in  execution,  is  neither  warrantable  by  law  nor  ancient 
usage,  and  particularly  forbidden  by  the  statute  2  H.  5.  stat.  i. 
c.  2.  as  to  persons  in  execution. 

There  are  several  strong  opinions,  that  no  habeas  corpus  ad.  Dyer,  175.  b. 
Subjiciendum  could,  by  the  common  law,  issue  out  of  the  courts  P1-a6-    alnst- 

of  Exchequer  or  Common  Pleas,  unless  it  were  in  the  case  of  J5T'  3Leon-*8- 
••11  i  04  4  Inst.  70.  153. 

privilege,    because  these   courts  are    confined   to   civil  causes  290.  Mod.  235. 
merely;  and  therefore,  unless  the  party  were  an  attorney,  or  en-  a  Mod.  198. 

I  3  tided 
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Vaugh.  155. 
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titled  to  the  privilege  of  the  court  as  an  officer,  $c. ;  or  unless 
there  had  been  a  suit  commenced  against  him  in  those  courts, 
they  could  not  grant  a  habeas  corpus  ad  subjiciendum9  though 
they  might  any  other  writ  of  habeas  corpus. 

But  notwithstanding  these  opinions,  it  was  holden  in  Bushel's 


and  several       casej  tnat  t]ie  court  of  Common  Pleas  may  issue  a  habeas  corpus 
ofkabeat  ad  subjiciendum',  and  that  if  it  appeared,  on  the  return  thereof, 


corpus  of  this    that  the  party  was  imprisoned  and  detained  against  law,  the  court 
kind  out  of       might,  though  there  was  no  privilege  in  the  case,  discharge  him ; 

^?en0li«r  ofi,    for  that  to  remand  him  would  be  an  act  of  iniustice  in  the  court, 
C.  B.  Wood's        i  ,      .  J 

case,  a  Bl.Rep.  an(*  contrary  to  magna  charta. 

745-    3Wils.  173.  S.C. 


a  Hal.  Hist. 
P.  C.  144. 


Also,  by  the  statute  of  16  Car.  i.  c.  10.  they  have  an  original 
jurisdiction  to  bail,  discharge,  or  commit,  upon  an  habeas  corpus 
for  one  committed  by  the  Council-Table,  as  well  as  the  King's 
Bench,  and  that  although  there  be  no  privilege  for  the  person 
committed. 

Also,  by  the  habeas  corpus  act,  3 1  Car.  2.  c.  2.  any  of  the  said 
courts  in  term-time,  and  any  judge  of  either  Bench,  or  baron  of 
the  Exchequer,  being  of  the  degree  of  the  coif,  in  the  vacation, 
may  award  a  habeas  corpus  for  any  prisoner  whatsoever  (a\  and, 
on  the  return  thereof,  discharge  him,  if  it  shall  clearly  appear 
that  the  commitment  was  against  law,  as  being  made  by  one 
who  had  no  jurisdiction  of  the  cause,  or  for  a  matter  for  which 
no  man  ought  by  law  to  be  punished  ;  or  bail  him,  if  it  shall  be 
doubtful  whether  the  commitment  were  legal  or  not ;  or  remand 
him,  according  to  the  nature  and  circumstances  of  the  case. 

2.   To  what  Places  it  may  be  granted. 

a  RolLAbr. 69.  It  hath  been  already  observed,  that  the  writ  of  habeas  corpus 
Cro.  Ja.  543.  js  a  prerogative  writ,  and  that  therefore,  by  the  common  law,  it 
lies  to  any  part  of  the  king's  dominions ;  tor  the  king  ought  to 
have  an  account  why  any  of  his  subjects  are  imprisoned,  and 
therefore  no  answer  will  satisfy  the  writ,  but  to  return  the  cause 
with  paratum  habeo  corpus,  fyc. 

Palm.  54.  Hence  it  was  holden,  that  this  writ  lay  to  («)  Calais  at  the 

(a)  Error  of  a   tj       jt         subject  to  the  king  of  England. 
judgment  in  J 

the  King's  Bench  in  Ireland;  it  was  suggested,  that  the  plaintiff  was  in  execution  upon  the 
judgment  in  Ireland;  and  the  court  seemed  to  be  of  opinion,  that  a  habeas  corpus  might  be 
sent  thither  to  remove  him,  as  writs  mandatory  had  been  awarded  to  Calais,  and  now  to 

Jersey,  Guernsey.    Vent.  357. See  ace.  2  Burr.  856.    A  habeas  corpus  granted  to  Jersey. 

Sid.  386. 


a  Jon.  14. 17. 


(a)  This  is  too 
large ;  the  act 
is  confined  to 
persons  com- 
mitted for  cri- 
minal, or  sup- 
posed criminal 
matters.     Vide 
infra. 


Wetherley. 


aRoll.Abr.69.  It  hath  been  holden,  that  this  writ  lies  to  the  marches  of 
Wetherley  v.  f^ales,  as  it  does  to  all  other  courts  which  derive  their  authority 
from  the  king,  as  all  the  courts  exercising  jurisdiction  within 
his  dominions  do ;  and  that  being  a  prerogative  writ,  it  does  not 
come  within  the  rule  brevia  domini  regis  non  currunt,  $c.>  for 
that  must  be  understood  of  writs  between  party  and  party. 

Also, 
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Also,  it  hath  been  adjudged,  that  (a)  this  writ  lies  to  (b)  the  (a)  But  a  Jia- 

cinque  ports,  to  Berwick,  although  objected  to  have  been  part  of  beascorJ»^ 
r.     ,7      j         j  .       .       ,  v  °,     .  J  ad  faciendum 

Scotland,  and  to  the  (c)  county  palatine.  ^  Jredpiendum 

does  not  lie  to  the  cinque  ports.     Sid.  431.    (b)  Palm.  54,  55. 96.     Bourne's  case.     Cro.  Ja. 
543-  S.  C.  adjudged.     2  Roll.  Abr.  69.    (c)  Latch.  1 60.     Jobson's  case.    3  Keb.  379. 

Also,  by  the  habeas  corpus  act,  3 1  Car.  2.  c.  2.  §  1 1.  it  is  de- 
clared and  enacted,  "  That  an  habeas  corpus,  according  to  the 
"  true  intent  and  true  meaning  of  this  act,  may  be  directed  and 
"  run  into  any  county  palatine,  the  cinque  ports,  or  other  pri- 
*'  vileged  places  within  the  kingdom  of  England,  dominion  of 
"  Wales,  or  town  of  Ber&ick-upon-Tweed,  and  the  islands  of 
"  Jersey  or  Guernsey,  any  law,"  $c. 

||  And  by  56  Geo.  3.  c.  100.  §5.  it  is  declared  and  enacted, 
"  That  a  writ  of  habeas  corpus,  according  to  the  true  intent  and 
"  meaning  of  this  act,  may  be  directed  and  run  into  any  county 
"  palatine  or  cinque  port,  or  any  other  privileged  place  within 
"  that  part  of  Great  Britain  called  England,  dominion  of  Wales, 
"  and  town  of  Berurick-upon-T'seed,  and  the  isles  of  Jersey, 
"  Guernsey,  and  Man  respectively ;  and  also  into  any  port,  har- 
"  bour,  road,  creek,  or  bay  upon  the  coast  of  England  or  Wales, 
"  although  the  same  should  be  out  of  the  body  of  any  county ; 
"  and  if  such  writ  shall  issue  in  Ireland,  the  same  may  be  di- 
"  rected  and  run  into  any  port,  harbour,  road,  creek,  or  bay, 
"  although  the  same  should  not  be  in  the  body  of  any  county ; 
"  any  law,"  #c.|| 

3.  In  what  Cases  it  is  to  be  granted,  and  where  it  is  the  proper 

Remedy. 

A  habeas  corpus  is  a  writ  of  right,  which  the  subject  may  de-  Vaugh.  136. 
mand,  and  is  the  most  usual  remedy  by  which  a  man  is  restored 
to  his  liberty,  if  he  hath  been  against  law  deprived  of  it. 

By  the  3 1  Car.  2.  c.  2.  §  9.  it  is  enacted,  "  That  if  any  person 
"  or  persons,  subjects  of  this  realm,  shall  be  committed  to  any 
"  prison,  or  hi  custody  of  any  officer  or  officers  whatsoever,  for 
"  any  criminal  or  supposed  criminal  matter  (b),  that  the  said  (b}Vides6G.^. 
"  person  shall  not  be  removed  from  the  said  prison  and  custody  c.  zoo.  infra. 
"  into  the  custody  of  any  other  officer  or  officers,  unless  it  be 
"  by  habeas  corpus,  or  some  other  legal  writ ;  or  where  the 
"  prisoner  is  delivered  to  the  constable,  or  other  inferior  officer, 
"  to  carry  such  prisoner  to  some  common  gaol ;  or  where  any 
"  person  is  sent  by  order  of  any  judge  of  assise,  or  justice  of 
'*  the  peace,  to  any  common  workhouse  or  house  of  correction ; 
"  or  where  the  prisoner  is  removed  from  one  prison  or  place  to 
;<  another  within  the  same  county,  in  order  to  his  or  her  trial 
"  or  discharge  by  due  course  of  law ;  or  in  case  of  sudden  fire 
t{  or  infection,  or  other  necessity ;  and  if  any  person  or  persons 
"  shall,  after  such  commitment  aforesaid,  make  out  and  sign,  or 
"  countersign,  any  warrant  or  warrants  for  such  removal  afore- 
"  said,  contrary  to  this  act,  as  well  he  that  makes,  or  signs,  or 

14  "  counter- 
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"  countersigns  such  warrant  or  warrants,  as  the  officer  or  of- 
"  fleers  that  obey  or  execute  the  same,  shall  suffer  and  incur  the 
"  pains  and  forfeitures  in  this  act  before  mentioned,  both  for  the 
"  first  and  second  offence  respectively,  to  be  recovered  in  man- 
"  ner  aforesaid  by  the  party  grieved." 

||  By  56  Geo.  3.  c.  100.  reciting,  "  That  the  writ  of  habeas  cor- 
ft  pus  hath  been  found,  by  experience,  to  be  an  expeditious  and 
"  effectual  method  of  restoring  any  person  to  his  liberty,  who 
"  hath  been  unjustly  deprived  thereof;  and  that  extending  the 
"  remedy  of  such  writ,  and  enforcing  obedience  thereunto,  and 
"  preventing  delays  in  the  execution  thereof,  will  be  advan- 
"  tageous  to  the  publick  ;  and  that  the  provisions  made  by  an 
"  act  passed  in  England,  in  the  thirty-first  year  of  King  Charles 
"  the  second,  intituled,  An  Act,  fyc. ;  and  also  by  an  act  passed 
"  in  Ireland,  in  the  twenty-first  and  twenty-second  years  of  his 
"  present  majesty,  intituled,  An  Act  far  the  better  securing  the 
"  liberty  of  the  subject,  only  extend  to  cases  of  commitment  or 
"  detainer  for   criminal,  or   supposed   criminal  matter;   it  is 
*'  enacted,  That  where  any  person  shall  be  confined  or  re- 
t(  strained  of  his  or  her  liberty,  (otherwise  than  for  some  cri- 
"  minal,  or  supposed  criminal  matter,  and  except  persons  im- 
"  prisoned  for  debt,  or  by  process  in  any  civil  suit)  within  that 
"  part  of  Great  Britain  called  England,  dominion  of  Wales,  or 
"  town  of  Bertie k-upon-  Twe ed,  or  the  isles  of  Jersey,  Guernsey > 
"  or  Man,  it  shall  and  may  be  lawful  for  any  one  of  the  barons 
"  of  the  Exchequer,  of  the  degree  of  the  coif,  as  well  as  for  any 
"  one  of  the  justices  of  one  bench  or  the  other;  and  where  any 
"  person  shall  be  so  confined  in  Ireland,  it  shall  and   may  be 
"  lawful  for  any  one  of  the  barons  of  the  Exchequer,  or  of  the 
"  justices  of  one  bench  or  the  other  in  Ireland,  and  they  are 
"  hereby  required,  upon  complaint   made   to  them   by  or  on 
"  the  behalf  of  the  person  so  confined  or  restrained,  if  it  shall 
"  appear  by  affidavit  or  affirmation  (in  cases  where  by  law  an 
"  affirmation  is  allowed)  that  there  is  a  probable  and  reasonable 
"  ground  for  such  complaint,  to  award,  in  vacation  time,  a  writ 
*'  of  habeas  corpus  ad  subjiciendum,  under  the  seal  of  such  court 
"  whereof  he  or  they  shall  then  be  judges,  or  one  of  the  judges, 
"  to  be  directed  to  the  person  or  persons  in  whose  custody  or 
*'  power  the  party  so  confined  or  restrained  shall  be,  returnable 
"  immediately  before  the  person  so  awarding  the  same,  or  before 
"  any  other  judge  of  the  court  under  the  seal  of  which  the  said 
"  writ  issued."  || 

?\tz.corpu»  If  a  party  be  imprisoned  against  law,  though  he  is  entitled  to 

cum  causa,  a.    a  habeas  corpus,  yet  may  he  have  an  action  of  false  imprison- 
9  H.  6. 44-  a.    ment,  in  which  he  shall  recover  damages  in  proportion  tp  the 
a  Inst.  55.        injury  done  him. 
ioH.7. 17.          J    J 
5  Co.  64.    March,  117.    u  Co.  98, 99. 

Mod.  119.  But  it  was  holden  in  the  case  of  Bushel,  who,  together  with 

3  Kcb.  321.      the  other  jurors  appointed  to  try  an  indictment  for  a  riot  between 
35 8>  the  king  and  Pen  and  Mead,  was  fined  at  the  Old  Bailey,  be- 

cause 
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cause  they  found  a  verdict  contra  plenam  evidentiam  Sf  directionem 

curia  in  materid  legis ;  and,  for  non-payment  of  the  fine,  divers 

of  them  being  committed  to  prison,  brought  their  habeas  corpus 

in  C.  B. ;  that  though  the  imprisonment  (a)  was  illegal,  yet  that  (a)  Vaugh.ijj. 

no  action  lay  against  the  commissioners,  because  they  acted  as  »  Jon.  13.  Sid. 

judges;  and  commissioners  of  oyer  and  terminer  can  no  more  be  *j°'a     '    e^' 

punished  for  an  erroneous  commitment,  than  they  can  be  for  an 

erroneous  judgment;  and  the  highest  remedy  the  party  in  this 

case  can  have  is  a  writ  of  habeas  corpus. 

If  a  husband  confine  his  wife,  she  may  have  a  habeas  corpus ;  *  Lev.  ug. 
but  the  judges,  on  the  return  of  it,  cannot  remove  the  wife  from   l)But  where 

her  husband.  ?^husbfiand, 

had  confined 

the  wife  in  a  madhouse,  and  she  had  still  reason  to  be  apprehensive  of  danger  from  him, 
the  court  would  not  permit  him  to  take  her.  R.  v.  Turlington,  »  Burr.  iu.j.|| 

A  motion  was  made  for  a  habeas  corpus  to  the  Lord  Leigh,  to  Lady  Leigh's 
have  in  court  the  body  of  his  wife;  and  the  case  was,  the  parties  cas^  Mitch, 
were  married  in  1669,  and  because  they  were  both  within  age,  g  R.  **r!L 
no  settlement  was  made;  in  1671,  Lord  Leigh  persuades  his  I2g.'  3  Keb." 
wife  to  levy  a  fine  of  some  lands  of  poo/,  per  ami.  whereof  she  453-  S.  C. 
had  the  inheritance,  to  him  and  his  heirs;  and  because  she 
prayed  to  advise  with  her  friends,  he  confined  her  until  her 
mother  had  petitioned  the  king  and  council;  and  there  the 
matter  was  referred  to  three  lords  of  the  council;  and  they  made 
an  award,  which  the  Lady  Leigh  was  ready  to  perform ;  but 
the  Lord  Leigh  brought  to  her  an  instrument  to  be  sealed,  upon 
which  she  made  the  same  request  as  before,  that  she  might  ad- 
vise with  her  friends,  but  he  refused  to  permit  it,  and  presently 
compelled  his  wife  to  go  with  him  to  his  house  in  the  country, 
where  he  made  her  his  prisoner;  and  though,  by  the  barbarous 
usage  of  her  husband,  she  fell  sick,  yet  he  would  not  let  her 
have  physicians  or  servants  to  attend  her,  or  to  be  visited  by  her 
friends ;  4"  Per  Clir-  &  habeas  corpus  was  granted,  for  this  is  a  writ 
of  right,  which  the  subject  may  demand,  and  the  king  ought  to 
have  an  account  of  his  subject;  and  though  it  was  objected  that 
here  was  no  affidavit  but  of  such  complaint  as  the  Lady  Leigh 
had  made  in  a  letter  to  her  mother,  yet  the  habeas  corpus  shall 
go  to  put  the  lady  in  a  condition  to  make  oath  of  this  matter 
herself  and  to  exhibit  articles  against  her  husband ;  for  here  is 
sufficient  matter  to  compel  him  to  find  sureties  of  the  peace,  and 
of  his  good  behaviour  also ;  for  this  treatment  the  lady  may  sue 
out  a  divorce  propter  sccvitiam :  and  in  a  like  case  between  Sir 
Philip  Howard  and  his  wife  a  habeas  corpus  was  granted;  and 
in  this  case  an  attachment  may  be  granted  against  my  Lord 
Leigh,  if  he  refuses  obedience  to  the  writ,  for  being  a  contempt, 
a  peer  has  no  privilege,  (b)  [(£)  Notwith- 

standing this 

decision,  a  doubt  having  arisen  in  my  Lord  Ferrers'  case,  whether  the  court  of  King's  Bench 
could  issue  an  attachment  against  a  peer  during  the  sitting  of  parliament,  and  execute  it  upon 
him  only  for  a  contempt  of  their  court,  the  question  was  moved  in  the  House  of  Lords ;  and, 
after  some  debate,  that  House  resolved,  that  neither  privilege  of  peerage,  nor  of  parliament, 
extended  so  far  as  to  exempt  a  peer  or  lord  of  parliament  from  paying  obedience  to  a  writ  of 
habeas  corpus  directed  to  him.  See  Lords' Journals,  7  Feb.  1757,  8  Jan.  1757.  i  Burr.6ji.] 

[A  bus- 
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K.  v.  Mary 
Mead,  i  Burr. 
542.    R.T. 
James  Win- 
ton,  5  T.  R.89. 

4  Inst.  190. 


Vern.24-  R.v. 
Sneller;  $ 
vide  Sid.  181. 
Keb.  683. 


Salk.359.pl.  4. 
per  Holt  C.J. 

Cro.Car.  176. 


*  Hal.  Hist. 

210,211. 

Salk.  325. 
Comb.  a. 


Salk.  35  z. 


R.  v.  Schiever, 
a  Burr.  765. 


HABEAS  CORPUS. 

[A  husband  is  entitled  to  a  habeas  corpus  for  his  wife ;  and 
though  it  be  suggested  by  affidavit,  that  articles  of  separation 
have  been  executed  between  them,  yet  the  court  will  not  there- 
fore supersede  the  writ,  or  dispense  with  the  production  of  the 
party.] 

If  a  person  be  taken  in  the  manner  within  a  forest  killing  or 
chasing  deer,  #c.,  and  the  officer,  upon  tender  of  sufficient  sure- 
ties, refuse  to  bail  him,  he  may  have  a  habeas  corpus  out  of  the 
courts  at  Westminster,  which  courts  may  bail  him  to  appear  at 
the  next  eyre  holden  for  the  forest ;  and  this  the  rather,  because 
justice-seats  are  but  seldom  holden,  and  the  party,  without  this 
remedy,  might  be  obliged  to  continue  a  long  time  in  con- 
finement. 

If  a  person  be  excommunicated,  and  the  significavit  do  not 
express  that  the  cause  of  excommunication  is  for  any  of  the  of- 
fences within  the  statute  5  Eliz.  c.  23.,  the  remedy  expressly  ap- 
pointed upon  that  statute  is  a  habeas  corpus,  and  upon  the  return 
of  it  the  parties  shall  be  discharged. 

If  the  chief  justice  of  the  King's  Bench  commit  one  to  the 
marshal  by  his  warrant,  he  ought  not  to  be  brought  to  the  bar 
by  rule,  but  by  habeas  corpus. 

A  person  convicted  of  horse-stealing,  and  in  gaol  at  St.  Albans, 
was  brought  by  habeas  corpus  and  certiorari  to  B.  R.,  and  the 
court  demanded  of  him  what  he  could  say  why  execution  should 
not  be  done  upon  the  indictment ;  and  because  he  could  not 
shew  good  cause  to  stay  the  execution,  he  was  committed  to  the 
marshal,  who  was  commanded  to  do  execution,  and  the  next 
day  he  was  hanged. 

If  a  person  be  in  custody,  and  also  indicted  for  some  offence 
in  the  inferior  court,  there  must,  beside  the  habeas  corpus  to  re- 
move the  body,  be  a  certiorari  to  remove  the  record  ;  for  as  the 
certiorari  alone  removes  not  the  body,  so  the  habeas  corpus  alone 
removes  not  the  record  itself,  but  only  the  prisoner  with  the  cause 
of  his  commitment;  and  therefore,  although  upon  the  habeas 
corpus,  and  the  return  thereof,  the  court  can  judge  of  the  suffi- 
ciency or  insufficiency  of  the  return  and  commitment,  and  bail  or 
discharge,  or  remand  the  prisoner,  as  the  case  appears  upon  the 
return ;  yet  they  cannot  upon  the  bare  return  of  the  habeas  corpus 
give  any  judgment,  or  proceed  upon  the  record  of  the  indict- 
ment, order,  or  judgment,  without  the  record  itself  be  removed 
by  certiorari ;  but  the  same  stands  in  the  same  force  it  did, 
though  the  return  should  be  adjudged  insufficient,  and  the  party 
discharged  thereupon  of  his  imprisonment;  and  the  court  below 
may  issue  new  process  upon  the  indictment. 

But  it  is  otherwise  in  a  habeas  corpus  in  civil  causes,  which 
suspends  the  power  of  the  inferior  court ;  so  that  if  they  proceed 
after,  their  proceedings  are  coram  nonjudice. 

||  A  prisoner  of  war,  though  he  state  himself  to  be  the  subject 
of  a  neutral  power,  and  to  have  been  forced  into  the  enemy's 
service,  having  been  captured  by  them  in  an  English  ship,  is  not 
entitled  to  this  writ. 

If 
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If  an  apprentice  voluntarily  enter  into  the  sea-service,  or  the  R.  v.  Rey- 
service  of  any  other  master,  his  first  master  is  not  entitled  to  n°Jds,  6T.  R. 
sue  out  a  writ  of  habeas  corpus  to  bring  him  up  ;  for  this  writ  £j^ar(js'  .'-p. 
can  only   be  issued  at  the  instance  of  the  party  himself  who  is  R.  745.  s.  P. 
in  custody,  or  at  least  with  his  consent ;  no  man  can  be  brought  R.  v.  Lans- 
up  as  a  prisoner  («)  without  his  consent;  and  in  this  case  the  down, 5  East, 
apprentice  is  not  in  custody.  fa  R  v  ^0(j. 

dam,  Cowp.  672. 

Where  application  had  been  made  for  the  discharge  of  an  im-  Ex  parte 
pressed  seaman  before  the  two  years  of  his  protection  by  13  G.  2.  Bruce,  8  East, 
c.  17.  were  expired,  which  was  then  ineffectual  from  some  ambi-  *7* 
guity  in  the  expressions  in  the  affidavit;  yet  the  doubt  being 
afterwards  removed  by  another  affidavit,  the  court  granted  a 
writ  of  habeas  corpus  for  the  purpose  of  liberating  him,  though 
the  two  years  were  then  expired. 

The  court  will  not  grant  even  a  rule  nisi  for  a  habeas  corpus  Anthony  Bar- 
to  bring  up  an  impressed  seaman  who  claims  a  protection  from  roWp3  case' , 
the  situation  he  holds,  if  they  see  reason   to  think  that  his  ap- 
pointment to  the  situation  was  collusive,  and  merely  for  the 
purpose  of  giving  a  claim  to  the  protection.  ]| 

4.  How  far  the  Courts  have  a  Discretionary  Poicer  in  granting  or 
denying  it :  And  therein,  of  the  Habeas  Corpus  Act. 

Notwithstanding  the  writ  of  habeas  corpus  be  a  writ  of  right,  4  Inst.  290. 
and  what  the  subject  is  entitled  to,  yet  the  provision  of  the  law  3  Buls.  27. 
herein  was  in  a  great  measure  eluded  by  the  judges  being  only 
enabled  to  award  it  in  term-time,  as  also  by  an  imagined  notion 
in  the  judges  that  they  had  a  discretionary  power  of  granting  or 
refusing  it ;  but  especially  by  the  art  and  contrivance  of  officers, 
to  whom  it  was  directed,  who  used  great  delays  in  making  any 
return  to  it. 

By  the  31  Car.  2.  c.  2.  commonly  called  the  habeas  corpus  act,  Upon  this 
reciting,  "  That  great  delays  had  been  used  by  sheriffs,  gaolers,  statute  Dr. 
"  and  other  officers,  to  whose  custody  any  of  the  king's  subjects  ^"rw  observe* 
"  had  been  committed  for  criminal  or  supposed  criminal  mat-  ^Thaud-' 
"  ters,  in  making  returns  of  writs  of  habeas  corpus,  by  standing  though  the 
"  out  an  alias  and  pluries,  and  sometimes  more,  and  by  other  constable  by 
"  shifts,  to  avoid  their  yielding  obedience  to  such  writs,  con-  h/s  °.wn  a"~ 
"  trary  to  their  duty  and  the  known  laws  of  the  land,  whereby  out a£'  war." 
"  many  of  the  king's  subjects  have  been  and  hereafter  may  be  rant  ot'com- 
"  detained  in  prison  in  such  cases,  where  by  law  they  are  bail-  mitment  may 

"  able,  to  their  great  charges  and  vexation :  ^J  an  of'  , 

fender  to  gaol; 

and  this  was  the  method  of  securing  prisoners  before  there  were  any  justices  of  the  peace ;  yet, 
since  the  institution  of  that  magistrate,  it  is  better  that  they  be  carried  before  him,  to  be  sent 
by  him  to  gaol  by  warrant  of  commitment;  otherwise  they  have  a  right  to  be  bailed  upon  this 
act,  whatever  the  offence  may  be.  2.  That  the  warrant  of  commitment  ought  to  set  forth  the 
cause  specially,  that  is  to  say,  not  for  treason  or  felony  in  general,  but  treason  for  counter- 
feiting the  king's  coin,  or  felony  for  stealing  the  goods  of  suck  an  one  to  suck  a  value,  and  the 
like,  that  so  the  court  may  judge  thereupon  whether  or  no  the  offence  is  such  for  which  a  pri- 
soner ought  to  be  admitted  to  bail.  Burn.  64.— [Admitted  in  case  of  felony  by  Lord  Cantdcn, 

3  Wih. 
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3  Wils.  158.  II  St.  Tr.  304.;  but  it  is  said  in  Lord  Montgomery's  case,  10  Mod.  334.,  that 
a  commitment  for  treason  generally  is  good.  And  so  it  was  holden  in  Sir  W.  WyndAam't 
case,  3  Vin.  Abr.  530.  Str.  2.  ||So  a  commitment  for  treasonable  practices  is  good.  R.  v. 
Despard,  7  T.  R.  736.11  A  commitment  for  a  libel  generally  is  good.  3  Wils.  158.  n  St. 
Tr.  304.] 

"  For  the  prevention  whereof,  arid  the  more  speedy  relief  of  all 
"  persons  imprisoned  for  any  such  criminal  or  supposed  cri- 
"  minal    matters,    it   is    enacted,  That  whensoever  any    per- 
"  son    or    persons   shall     bring    any   habeas    carpus    directed 
"  unto  any  sheriff  or  sheriffs,  gaoler,  minister,  or   other   per- 
"  son    whatsoever,    for    any  person   in    his    or  their  custody, 
"  and  the  said  writ  shall  be  served  upon  the  said  officer,  or  left  at 
"  the   gaol  or  prison   with  any    of  the   undcr-officers,  under- 
"  keepers,  or  deputy  of  the  said  officers  or  keepers,  that  the 
"  said  officer  or    officers,  his   or   their   under-officers,  under- 
"  keepers  or  deputies,  shall  within  three  days  after  the  service 
"  thereof  as  aforesaid  (unless  the  commitment  aforesaid  were 
"  for  treason  or  felony,  plainly  and  specially  expressed  in  the 
"  warrant  of  commitment),   upon    payment  or   tender  of  the 
"  charges  of  bringing  the  said  prisoner  to  be  ascertained  by  the 
"  judge  or  court  that  awarded  the  same,  and  indorsed  upon  the 
"  said  writ,  not  exceeding  lid.  per  mile,  and  upon  security  given 
"  by  his  own  bond  to  pay  the  charges  of  carrying  back  the 
"  prisoner  if  he  shall  be  remanded  by  the  court  or  judge  to 
"  which  he  shall  be  brought,  according  to  the  true  intent  of 
"  this  present  act,  and  that  he  will  not  make  any  escape  by  the 
"  way,  make  return   of  such  writ,  and  bring,  or  cause  to  be 
"  brought,  the   body  of  the  party  so  committed  or  restrained 
"  unto    or    before    the    lord   chancel  lour,    or    lord  keeper  of 
"  the  great  seal  of  England  for  the  time  being,  or  the  judges 
"  or  barons  of  the  said  court  from  whence  the  said  writ  shall 
"  issue,  or  unto  and  before  such  other  person  or  persons  before 
"  whom  the  said  writ  is  made  returnable,  according  to   the 
"  command  thereof;  and  shall  then  likewise  certify  the  true 
"  causes  of  his  detainer  or  imprisonment,  unless  the  commit- 
"  ment  of  the  said  party  be  in  anyplace  beyond  the  distance  of 
"  twenty  miles  from  the  place  or  places  where  such  court  or 
"  person  is  or  shall  be  residing,  and  if  beyond  the  distance  of 
"  twenty  miles,  and  not  above  one  hundred  miles,  then  within  the 
"  space  often  days;  and  if  beyond  the  distance  of  one  hundred 
*'  miles,  then  within  the  space  of  twenty  days  after  such  delivery 
"  aforesaid,  and  not  longer. 

3.  "  And  to  the  intent  that  no  sheriff,  gaoler,  or  other  officer, 
"  may  pretend  ignorance  of  the  import  of  any  such  writ,  it  is 
"  enacted,  That  all  such  writs  shall  be  marked  in  this 
"  manner,  Per  statulum  triccsimo  primo  Caroli  secwidi  regis,  arid 
"  shall  be  signed  by  the  person  that  awards  the  same ;  and  if 
"  any  person  or  persons  shall  be  or  stand  committed  or 
*'  detained  as  aforesaid  for  any  crime,  unless  for  felony  or 
"  treason,  plainly  expressed  in  the  warrant  of  commitment,  in 
"  the  vacation-time,  and  out  of  term,  it  shall  and  may  be  lawful  to 
"  and  for  the  person  or  persons  so  committed  or  detained,  (other 
**  than  persons  convict  or  in  execution  by  legal  process,)  or  any 

"  one 
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"  one  on  his  or  their  behalf  to  appeal  or  complain  to  the  lord 

"  chancellour,  or  lord  keeper,or  any  one  of  his  majesty's  justices,     . 

"  either  of  the  one  bench  or  of  the  other,  or  the  barons  of  the 

"  Exchequer  of  the  degree  of  the  coif;  and  the  said  lord  chan- 

"  cellour,  lord  keeper,  justices,  or  barons,  or  any  of  them,  upon 

"  view  of  the  copy  or  copies  of  the  warrant  or  warrants  of  com- 

"  mitment  and  detainer,  or  otherwise  upon  oath  made  that  such 

"  copy  or  copies  were  denied  to  be  given  by  such  person  or  per- 

"  sons  in  whose  custody  the  prisoner  or  prisoners  is  or  are  de- 

"  tained,   are  hereby  authorized    and   required,   upon    request 

"  made  in  writing,  by  such  person  or  persons,  or  any  on  his, 

"  her,  or  their  behalf,  attested   and  subscribed  by  (a)  two  wit-  (a)  Onewit- 

"  nesses    who    were   present   at   the  delivery  of  the  same,  to  "£;»*»  with  an 

"  award   and   grant   an    habeas  corpus   under  the  seal  of  such  ^e  other  is3 

"  court,  whereof  he  shall   then  be  one  of  the  judges,  to   be  sick,  is  suffi- 

"  directed  to  the   officer    or   officers    in    whose   custody   the  cient.  Comb.6. 

"  party  so  committed  or  detained  shall  be,  returnable  immediate 

"  before  the  said  lord  chancellour,  or  lord  keeper,  or  such  justice 

"  or  baron,  or  any  other  justice  or  baron  of  the  degree  of  the 

"  coif  of  any  of  the  said  courts;  and  upon  service  thereof  as 

"  aforesaid,  the  officer  or  officers,    his  or  their  under-officer  or 

"  under-officers,  under-keeper  or  under-keepers,  or  their  de- 

"  puty,  in  whose  custody  the  party  is  so  committed  or  detained, 

"  shall,  within  the  times  respectively  before  limited,  bring  such 

"  prisoner  or  prisoners  before  the  said  lord  chancellour,  or  lord 

"  keeper,  or  such  justices,  barons,  or  one  of  them,  before  whom 

"  the  said  writ  is  made  returnable ;  and  in  case  of  his  absence 

"  before  any  other  of  them,  with  the  return  of  such  writ,  and 

"  the  true  causes  of  the  commitment  and  detainer ;  and  there- 

"  upon,  within  two  days  after  the  party  shall  be  brought  before 

"  them,  the   said   lord  chancellour,    or  lord    keeper,  or   such 

"  justice  or  baron,  before   whom   the  prisoner  shall  be  brought 

"  as  aforesaid,  shall  discharge  the  said  prisoner  from  his  im- 

"  prisonment,  taking  his  or  their  recognizance,  with  one  or  more 

"  surety  or  sureties,  in  any  sum,  according  to  their  discretions, 

"  having  regard  to  the  quality  of  the  prisoner  and  nature  of  the 

"  offence,  for  his  or  their  appearance  in  the  Court  of  King's  Bench 

"  the  term  following,  or  at  the  next  assizes,  sessions,  or  general 

*'  gaol-delivery  of  and  for  such  county,  city,  or  place,  where 

"  the  commitment  was,  or  where  the  offence  was  committed,  or 

"  in  such  other  court  where  the  said  offence  is  properly  cogniz- 

"  able,  as  the  case  shall  require;  and  then  shall  certify  the  said 

"  writ,  with  the  return  thereof,  and  the  said  recognizance  or  re- 

"  cognizances  into  the  said  court  where  such  appearance  is  to  be 

"  made;  unless  it  shall  appear  unto  the  said  lord  chancellour,  or 

"  lord  keeper,  or  justice  or  justices,  or  baron  or  barons,  that  the 

"  party  so  committed  is  detained  upon  a  legal  process,  order,  or 

"  warrant,  out  of  some  court  that  hath  jurisdiction  of  criminal 

"  matters,  or  by  some  warrant  signed  and  sealed  with  the  hand 

"  and  seal  of  any  of  the  said  justices  or  barons,  or  some  justice 

"  or  justices  of  the  peace,  for  such  matters  or  offences,  for  the 

"  which  by  the  law  the  prisoner  is  not  bailable." 

But 
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But  it  is  provided,  §  4.  "  That  if  any  person  shall  have  wil- 
"  fully  neglected,  by  the  space  of  two  whole  terms  after  his  im- 
"  prisonment,  to  pray  a  habeas  corpus  for  bis  enlargement,  such 
"  person  so  wilfully  neglecting  shall  not  have  any  habeas  corpus 
"  to  be  granted  in  vacation-time  in  pursuance  of  this  act." 

By  §  6.  "  For  the  prevention  of  unjust  vexation  by  reiterated 
"  commitments  for  the  same  offence,  it  is  enacted,  that  no  per- 
**  son  or  persons  which  shall  be  delivered  or  set  at  large  upon 
"  any  habeas  corpus  shall  at  any  time  hereafter  be  again  im- 
"  prisoned  or  committed  for  the  same  offence  by  any  person  or 
'  "  persons  whatsoever,  other  than  by  the  legal  order  and  process 
"  of  such  court  wherein  he  or  they  shall  be  bound  by  recogniz- 
"  ance  to  appear,  or  other  court   having  jurisdiction  of  the 
"  cause ;  and  if  any  other  person  or  persons  shall  knowingly, 
"  contrary  to  this  act,  recommit  or  imprison,  or  knowingly 
"  procure  or  cause  to  be  recommitted  or  imprisoned,  for  the 
"  same  offence,  or  pretended  offence,  any  person  or  persons 
"  delivered  or  set  at  large  as  aforesaid,  or  be  knowingly  aiding 
"  or  assisting  therein,  then  he  or  they  shall  forfeit  to  the  prisoner 
"  or  party  grieved  the  sum  of  five  hundred  pounds;  anycolour- 
"  able  pretence  or  variation  in  the  warrant  or  warrants  of  com- 
"  mitment  notwithstanding,  to  be  recovered  as  aforesaid." 
(a)  Need  not        And  it  is  further  enacted,  §  7.  "  That  if  any  person  or  per- 
enter  his  pray-  «  sons   shall  be  committed  for  high  treason  or  felony,  plainly 
er  elf  ifthere    "  anc^  sPec^a%  expressed  in  the  warrant  of  commitment,  upon 
be  an  act  of     "  his  prayer  or  petition,  in  open  court,  the  (a)  first  week  of  the 
parliament        "  term(i),  or  the  first  day  of  the  sessions  of  oyer  and  terminer, 
which  sus-        «  or  general  gaol- delivery,    to  be  brought  to  his  trial,  shall  not 

pends t  e         «be  indicted  sometime  in  the  next  term,  sessions  of  enter  and 

habeas  corpus     ....  ,    ,   ,.  r'  •? 

act  and  takes        termmer,  or   general   gaol-delivery,  after  such  commitment; 

away  the  «  it  shall  and  may  be  lawful  to  and  for  the  judges  of  the  Court  of 
power  of  bail-  «  King's  Bench,  and  justices  of  oyer  and  tcrminer  or  general 
jTlkio1  tp?a'  "  ga°l-delivery,  and  they  are  hereby  required,  upon  motion  to 
[For  upon  oc-  "  them  made  in  open  court  the  last  day  of  the  term,  sessions,  or 
casion  of  any  «  gaol-delivery,  either  by  the  prisoner  or  any  one  in  his  behalf, 
publick  alarm,  «  to  set  at  liberty  the  prisoner  upon  bail,  unless  it  appear  to  the 

fth^Tlause  "  Ju^Ses  and  justices  upon  oath  made  that  the  witnesses  for  the 
of  the  statute  "  king  could  not  be  produced  the  same  term,  sessions,  or  gene- 
hath  been  sus-  «  ral  gaol-delivery;  and  if  any  person  or  persons  committed  as 
pended  by  «  aforesaid,  upon  his  prayer  or  petition  in  open  court  the  first 

^emr^wer  "  week  of  the  term,  or  first  day  of  the  sessions  of  oyer  and  ter- 
his  majesty  to  "  miner  and  general  gaol-delivery,  to  be  brought  to  his  trial, 
detain  for  a  "  shall  not  be  indicted  and  tried  the  second  term,  sessions  of 
limited  time  «  ^^  anj  terminer,  or  general  gaol-delivery,  after  his  commit- 
im^tted^the  "  mentj  or  upon  his  trial  shall  be  acquitted,  he  shall  be  dis- 
privy-council  "  charged  from  his  imprisonment." 
for  high-trea- 
son, suspicion  of  treason,  or  treasonable  practices,  who  are  not  to  be  bailed  or  tried  by  any 
judge  or  justice  of  the  peace  without  order  from  the  council,  signed  by  six  of  the  mem- 
bers. See  34  Geo.  3.  c.  54.  which  was  followed  by  other  acts  during  the  war,  and  by  one  after 
the  conclusion  of  the  peace,  576. 3.  0.3.]  (b]  That  to  this  purpose  the  grand  sessions  of 
Wales  is  in  the  nature  of  a  term,  so  that  the  party  entering  his  prayer  there  on  the  want  of 
prosecution  for  a  term,  B.  R.  may  bail  him.  Comb.  6. 

8  Provided, 
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Provided,  §  8.  "  That  nothing  in  this  act  shall  extend  to 
*'  discharge  out  of  prison  any  person  charged  in  debt,  or  other 
"  action,  or  with  process  in  any  civil  cause ;  but  that  after  he 
"  shall  be  discharged  of  his  imprisonment  for  such  his  criminal 
"  offence,  he  shall  be  kept  in  custody  according  to  the  law  for 
"  such  other  suit." 

And  it  is  further  enacted,  §  10.  "  That  it  shall  and  may  be  lawful  (a)  And  there- 

"  to  and  for  any  prisoner  and  prisoners  as  aforesaid,  to  move  and  *°re  *• 

.  .         ^  i     .     T    7  11  r  M      TT-   t.  n        i    statute  makes 

"  obtain  his  or  their  habeas  corpus,  as  well  out  or  the  riign  Court  the  judges 

"  of  Chancery  or  Court  of  Exchequer,  as  out  of  the  Courts  of  liable  to  an 
"  King's  Bench  or  Common  Pleas,  or  either  of  them ;  and  if  the  action  at  the 
"  said  lord  chancellour,  or  lord  keeper,  or  any  judge  or  judges,  p^^ved 
"  baron  or  barons,  for  the  time  being,  of  the  degree  of  the  [n  one°case 
"  coif,  of  any  of  the  courts  aforesaid,  in  the  (a)  vacation-time,  only,  which  w 


"  upon  view  of  the  copy  or  copies  of  the  warrant  or  warrants  of  the  refusing 

"  commitment  or  detainer,  or  upon  oath  made  that  such  copy  or  to  award  a 

...  .;  .1       i     11    i  -^     r  /    i          habeas  corpus 

>c  copies  were  denied  as  aforesaid,  shall  deny  any  writ  ot  habeas  in  vacation. 


"  corpus  by  this  act  required  to  be  granted,  being  moved  for  as  time,  but 
"  aforesaid,  they  shall  severally  forfeit  to  the  prisoner  or  party  leaves  it  to 
"  grieved  the  sum  of  500^.,  to  be  recovered  in  manner  aforesaid."  ^j^13^  all 

other  cases  to  pursue  its  directions  in  the  same  manner  as  they  ought  to  execute  all  other 
laws,  without  making  them  subject  to  the  action  of  the  party,  or  to  any  other  express  penalty 
or  forfeiture,  z  Hawk.  P.  C.  c.  15.  §  24. 

§  1 8.  "  And  to  the  intent  no  person  may  avoid  his  trial 
"  at  the  assizes  or  general  gaol-delivery,  by  procuring  his  re- 
"  moval  before  the  assizes,  at  such  time  as  he  cannot  be  brought 
"  back  to  receive  his  trial  there,  it  is  enacted,  That  after  the 
'*  assizes  proclaimed  for  that  county  where  the  prisoner  is  de- 
"  tained,  no  person  shall  be  removed  from  the  common  gaol 
"  upon  any  habeas  corpus  granted  in  pursuance  of  this  act,  but 
"  upon  any  such  habeas  corpus  shall  be  brought  before  the  judge  of 
"  assize  in  open  court,  who  is  thereupon  to  do  what  to  justice 
**  shall  appertain." 

But  it  is  provided,  §  19.  "  That  after  the  assizes  are  ended, 
"  any  person  or  persons  detained  may  have  his  or  her  habeas 
"  corpus,  according  to  the  direction  and  intention  of  this  act." 

In  the  construction  of  this  statute  it  was  holden  by  two  judges,  10  Mod.  429. 
in  the  absence  of  one,  and  contrary  to  the  opinion  of  the  other,  II K.  v.  Leo- 
that  persons  committed  by  rule  of  court  are  not  entitled  to  the  nard*.    Th's 
benefit  of  this  act ;  and  that  none  are  entitled  to  make  their  found  ;n  gir 
prayer  but  such  as  are  committed  by  a  warrant  of  a  justice  of  John  Strange'* 
peace,  or  secretary  of  state,  and  not  those  committed  by  rule  of  Reports,  144., 

court,  for  that  is  not  within  the  meaning  of  the  act,  which  and  'Jlf facts 

t        ~  .  ,  were  these : 

speaks  ot  a  commitment  by  warrant.  The  defendant 

wascommitted 

in  Trinity  vacation  by  a  warrant  from  the  secretary  of  state,  for  high  treason;  he  lay  by  until 
the  last  day  of  Michaelmas  term,  when  he  was  brought  into  the  Court  of  King's  Bench, 
charged  with  an  indictment,  and  re- committed  by  rule  of  court.  The  first  day  of  Hilary 
term  he  applied  to  enter  his  prayer  on  the  habeas  corpus  act ;  but  it  was  refused  by  Eyre  and 
Fortescue  Justices,  Pratt  C.  J.  dissenting,  and  Powyt  J.  being  absent,! 

HSo, 
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R.  v.  Mackin- 
tosh, i  Str. 
308. 

R.  v.  Bishop 

of  Rochester, 

Fort.  1 01. 

R.  v.  Lord 

North  and  Grey,  id.  103. 
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[jSo,  it  hath  been  holden,  that  a  person  committed  for  treason 
done  in  Scotland  is  not  entitled  to  enter  his  prayer  under  this 
act ;  for  the  prayer  is  only  in  order  to  be  tried,  and  a  treason 
committed  in  Scotland  the  courts  here  cannot  try. 

A  person  committed  to  the  Tower  for  high  treason  cannot 
make  his  prayer  either  at  the  Old  Bailey,  or  at  Hicks's  Hall, 
to  be  bailed  or  tried. 


R.  T.  Leeson,        If  a  person  applies  to  enter  his  prayer,  the  court  will  not  bail 
i  Str.  308.        },jm  at  tne  en  j  Of  the  term,  if  the  treason  is  charged  to  be  in 
another  county  than  where  they  sit  ;  but  will  send  him  thither  by 
habeas  corpus,  when  he  must  make  a  new  prayer.  || 

5.  Of  the  Manner  of  suing  it  out,  and  Form  of  the  Writ. 

(a)  And  by  the  By  the  (a)  I  &  2  Ph.  &  M.  c.  13.  §  7.  "  No  writ  of  habeas 
3  1  Car.  a.  c.  a.  «  C0rpus  or  certiorari  shall  be  granted  to  remove  any  prisoner 
"  out  of  any  gaol,  or  to  remove  any  recognizance,  except  the 
"  same  writ  be  (6)  signed  with  the  proper  hands  of  the  chief 
"  justice,  or  in  his  absence,  of  one  of  the  justices  of  the  court, 
"  out  of  which  the  same  writ  shall  be  awarded  or  made,  upon 
"  pain  that  he  that  writeth  any  such  writs,  not  being  signed  as  is 
"  aforesaid,  to  forfeit  to  our  said  sovereign  lord  the  king  and 
"  the  queen,  for  every  such  writ  and  writs,  five  pounds." 


habeas  corpus 
pursuant  to 
that  statute 
shall  be 
marked  in 
this  manner, 
JPcr  gtatutum 
rricemmo 
primo  Caroli 


and  shall  be  signed  by  the  person  that  awards  the  same.  [And  if  not  signed, 
it  need  not  be  obeyed.  Rex  v.  Roddam,  Cowp.  67*.]  —  For  the  form  of  the  writ,  vide  a  Inst. 
53.  54'  (*)  Vide  Salk.  150.  pi.  19. 


Mich. 
36  Car.  a. 
Fox's  case. 


a  Mod.  306. 


Lev.  i. 

Slater  v. 
Slater. 


A  habeas  corpus  was  prayed  to  the  gaoler  of  the  county  gaol  of 
Worcester,  to  remove  one  Fox  into  B.  R.,  to  assign  errors  in 
person,  upon  the  record  of  his  conviction  of  a  prcemunire  for  re- 
cusancy; but  this  was  riot  granted  till  the  writ  of  error  was 
brought  into  court  under  seal,  and  the  record  certified. 

Every  habeas  corpus  ad  subjiciendum  must  in  term-time  be 
awarded  on  motion  and  leave  of  the  court,  but  a  habeas  corpus  ad 
faciendum  fy  recipicndum  is  usually  granted  without  motion,  as  it 
relates  to  a  civil  affair  only. 

So,  where  debt  was  brought  against  husband  and  wife  on  an 
obligation  sealed  by  them  both,  and  both  being  taken  by  capias, 
it  was  moved  for  an  habeas  corpus  to  bring  them  into  court,  to  the 
intent  that  the  husband  only  might  be  committed  in  custody, 
and  the  wife  discharged ;  it  was  holden  by  the  court,  that  this 
habeas  corpus  for  removing  the  bodies  might  have  been  for  them 
'without  motion  ,•  but  where  the  party  is  committed  for  a  crime, 
there  it  ought  to  be  on  motion. 


6.  To  whom  it  is  to  be  directed. 

Godb.44.  Wherever  a  person  is  imprisoned  by  any  person  whatsoever, 

whether  he  be  one  concerned  in  the  administration  of  justice,  as 

a  sheriff, 
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a  sheriff,  gaoler,  $r.  or  a  private  person,  such  as  a  doctor  of 
physick,  who  confines  a  person  under  pretence  of  curing  him  of 
madness,  Sfc.  the  habeas  corpus  must  be  directed  to  him. 

A  habeas  corpus  was  directed  to  the  chancellour  of  Durham,  Hil.  ay&»6 
by  which  he  was  required  to  make  a  precept  to  the  sheriff  to  ^g^'1"  '  ' 
have  the  body  of  J.  S.  with  the  cause  of  his  commitment,  coram  g  ^ 
Domino  Rege  apud  Westm.  /  the  chancellour  returned,  that  he 
made  a  precept  to  the  sheriff  to  have  his  body  before  him,  with 
the  cause  of,  $c.  who  accordingly  returned  the  cause  and  the 
body  before  him,  and  sets  out  the  cause,  8f  hccc  est  causa  deten- 
tionis ;  fy  per  Hale,  C.  J.  A  habeas  corpus  ad  faciendum  <§•  red- 
piendum  directed  in  this  manner  is  good  ;  seats  of  a  habeas  corpus 
ad  subjiciendum ;  for  the  king  may  send  his  writ  to  whom  he 
pleases,  and  he  must  have  an  answer  of  his  prisoner  wherever  he 
be.  There  is  a  great  deal  of  difference  between  a  habeas  corpus  ad 
subjiciendum  and  any  other  habeas  corpus ;  for  this  is  the  subject's 
writ  of  right,  in  which  case  the  county  palatine  hath  no  privilege. 
In  31  K.  i.  a  habeas  corpus  ad  subjiciendum  was  directed  to  the 
bishop  cf  Durham,  who  returned,  that  he  was  a  count  palatine, 
and  therefore  was  not  bound  to  answer  the  writ,  for  which  he 
was  fined  4ooo/.  Hil.  17  Car.  i.  a  habeas  corpus  was  directed 
to  the  bishop  of  Durham  to  return  the  body  of  one  Rickoby ; 
and  resolved,  that  the  writ  did  well  run  thither.  In  this  case 
the  writ  is  directed  to  the  chancellour,  to  command  the  sheriff 
to  have  his  body  here;  but  he  commands  him  to  have  the  body 
before  himself,  which  is  ill.  Again,  the  chancellour  doth  not 
return  the  body  to  us,  for  here  is  no  cujus  corpus  parat.  habeo  ; 
it  is  not  enough  for  him  to  say,  that  the  sheriff  returned  the  body 
to  him,  but  he  ought  to  return  it  to  us  here;  we  have  nothing 
before  us;  therefore  he  must  be  remanded,  for  he  is  brought  up 
without  a  warrant. 

A  habeas  corpts  directed  in  the  disjunctive  to  the  sheriff  or  R.  v.  Fowler, 
gaoler  is  wrong.     But,  where  a  man  is  taken  on  a  warrant  of  the  Salic.  350. 

sheriff,  in  pursuance  of  a  writ  to  the  sheriff,  the  habeas  corpus  ?T  £unam- 

,     '         f       -,.  .„,  ..•*,.     L,d.  Kayra. 

ought  to  be  directed  to  the  sheriff;    for  the  party  is   in  his  s^6.  6/8.  S. C. 

custody,  and  the  writ  itself  must  be  returned,  Otherwise  it 
is,  where  one  is  committed  to  the  gaoler  immediately,  as  in 
cases  criminal. 

7.  By  whom  it  is  to  be  returned. 

This  writ  must  be  returned  by  the  very  same  person  to  whom 
it  is  directed. 

A  habeas  corpus  is  awarded  to  the  sheriff  of          ,  who  be-  Pasch. 
fore  the  return  leaves  the  office,  and  a  new  sheriff  is  made,  who  16  Car.  a. 
returns  languidus ;  this  return  is  not  good,  but  it  ought  to  be  Peckand 
returned  by  both  of  them,  the  first  that  he  had  the  body,  and  Cre'9(* 
had  delivered  it  to  the  new  sheriff,  and  the  new  sheriff  may  then 
return  languidus. 
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8.  Of  the  Manner  of  compelling  a  Return,  and  the  Qffence  of  a 
false  Return. 

F.  N.  B.  68.  The  method  to  compel  a  return  to  a  habeas  corpus  is  by  taking 

ii  H.  4. 86.  out  an  alias  and  pluries  (a),  which  if  disobeyed,  an  attachment 

a  Lei/iaS  issues  of  course.     Also,  the  court  may  make  a  rule  on  the  officer 

I29.  to  return  his  writ,  and,  if  disobeyed,  the  court  may  proceed 

j  Mod.  ai.  against  such  disobedience  in  the  same  manner  as  they  usually  do 

i  a  Mod.  666.    against  the  disobedience  of  any  other  rule. 

(a)  [But  it  hat 

been  long  settled  that  a  return  must  be  made  to  ihejlrsl  writ,  else  an  attachment  will  issue 

immediately,    R.  v.  James  VVinton,  5  T.  R.  89.  without  a  rule  to  return  the  writ.     R.  v 

Wright,  a  Str.  9 15.] 

|| By  31  Car.  2.  c.  2.  §  5.  "  If  any  officer  or  officers,  his  or 
"  their  under  officer  or  under  officers,  under  keeper  or  under 
"  keepers,  or  deputy,  shall  neglect  or  refuse  to  make  the  return 
"  [required  by  the  act],  or  to  bring  the  body  or  bodies  of  the 
"  prisoner  or  prisoners  according  to  the  command  of  the  said 
"  writ  within  the  respective  times  mentioned,  or  upon  demand 
"  made  by  the  prisoner  or  person  in  his  behalf,  shall  refuse  to 
"  deliver,  or  within  the  space  of  six  hours  after  demand  shall 
"  not  deliver  to  the  person  so  demanding,  a  true  copy  of  the 
tl  warrantor  warrants  of  commitment  and  detainer  of  such  pri- 
"  soner,    which   he  and  they  are  hereby  required  to  deliver 
*'  accordingly;  all  and  every  the  head  gaolers  and  keepers  of 
"  such  prisons,  and  such  other  person  in  whose  custody  the  pri- 
"  soner  shall  be  detained,  shall  for  the  first  offence  forfeit  to  the 
"  prisoner  or  party  grieved  the  sum  of  lool.  and  for  the  second 
"  offence  the  sum  of  2oo/.  and  shall  be  and  is  hereby  made  in- 
"  capable  to  hold  or  execute  his  said  office;  the  said  penalties  to 
"  be  recovered  by  the  prisoner  or  party  grieved,  his  executors 
"  or  administrators,  against  such  offender,  his  executors  or  ad- 
"  ministrators,    by  any  action   of  debt,    suit,    bill,    plaint,   or 
**  information,    in    any    of   the    king's   courts   at    Westminster, 
"  wherein  no  essoin,  protection,  privilege,  injunction,  wager  of 
"  law,  or  stay  of  prosecution  by  nan  vult  nlterius  proscqui,  or 
"  otherwise,  shall  be  admitted  or  allowed,  or  any  more  than  one 
"  imparlance;  and  any  recovery  or  judgment  at  the  suit  of  any 
"  party  grieved   shall   be  a  sufficient  conviction  for  the  first 
"  offence,  and  any  after-recovery  or  judgment  at  the  suit  of  a 
"  party  grieved,  for  any  offence  after  the  first  judgment,  shall 
"  be  a  sufficient  conviction  to  bring  the  officers  or  persons  with- 
"  in  the  said  penalty  for  the  second  offence." 

Hudson  v.  A  constable,  who  has  the  party  in  his  custody,  is  an  officer 

Ash,  i  Str.  167.  within  the'above  act,  and  obliged  to  give  a  copy  of  the  warrant 

ofcommitinent.|| 

Salk.  350.  A  habeas  corpus  went  to  the  Stannary  court,  to  which  an  insuf- 

ficient return  was  made,  and  therefore  disallowed.  And  per  Cur. 
the  warden  of  the  Stannaries  must  be  amerced,  and  you  may  go 
to  the  coroners  and  get  it  affeered,  and  estreat  it,  and  an  alias 
habeas  corpus  must  go  for  the  insufficiency  of  the  return  of  the 

first, 
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first,  and  upon  that  the  body  and  cause  must  be  removed  up;  if 
another  excuse  be  returned,  we  will  grant  an  attachment. 

And  as  a  gaoler,  $c.  is  obliged  to  bring  up  the  prisoner  at  the  2  Jon.  178. 
day  prefixed  by  the  writ,  it  is  no  excuse  for  not  obeying  a  writ  ^Ia5chj  89'2go 
of  habeas  corpus  ad  subjiciendum,  that  the  prisoner  did  not  tender  ^  show.*!;!.  " 
the  fees  due  to  the  gaoler;  nor  yet  is  the  want  of  such  tender  an 
excuse  for  not  obeying  a  writ  of  habeas  corpus  ad  faciendum  fy  rc- 
cipiendum  :  but,  if  the  gaoler  bring  up  the  prisoner  by  virtue  of 
such  habeas  corjnts,  the  court  will  not  turn  him  over  till  the  gaoler 
be  paid  all  his  fees. 

For  a  false  return  there  is  regularly  no  remedy  against  the  6  Mod.  90. 
officer,  but  an  (a)  action  on  the  case  at  the  suit  of  the  party 
grieved,  and  an  information  or  indictment  at  the  suit  of  the 


ing.  until  the  re 


Action  lies 
until  the  re 
turn  be  filed.    Salk.  35  2. 


But  it  has  been  holden,  that  if  a  gaoler  return  one  languidus  [Qu.  If  any 
when  the  party  himself  brings  his  habeas  corpus,  and  is  in  good  rejLsonabIeQi 
health,  an  attachment  shall  issue  against  him;  secus,  if  the  habeas 
corpus  was  brought  by  another. 

||The  court  will  in  some  cases  enlarge  the  time  for  making  a  R.  T.  Clarke, 
return  ;  as,  where  upon  a  habeas  corpus  directed  to  the  keeper  of  a  3  Burr.  1362. 
private  mad-house,  it  appeared  that  the  person  confined  was  a 
Junatick,  and  not  fit  to  be  produced  in  court,  and  that  the  rela- 
tions were  applying  for  a  commission  of  lunacy. 

By  56  G.  3.  c.  100.  §  2.  "  If  the  person  or  persons  to  whom 
"  any  writ  of  habeas  corpus  shall  be  directed  according  to  the 
"  provision  of  this  act,  upon  service  of  such  writ,  either  by  the 
"  actual  delivery  thereof  to  him,  her,  or  them,  or  by  leaving  the 
"  same  at  the  place  where  the  party  shall  be  confined  or  re- 
"  strained,  with  any  servant  or  agent  of  the  person  or  persons 
"  so  confining  or  restraining,  shall  wilfully  neglect  or  refuse  to 
"  make  a  return  or  pay  obedience  thereto,  he,  she,  or  they  shall 
"  be  deemed  guilty  of  a  contempt  of  the  court  under  the  seal 
"  whereof  such  writ  shall  have  issued,  and  it  shall  be  lawful  to 
"  and  for  the  said  justice  or  baron  before  whom  such  writ  shall 
"  be  returnable,  upon  proof  made  by  affidavit  of  wilful  disobe- 
"  dience  of  the  said  writ,  to  issue  a  warrant  under  his  hand  and 
"  seal,  for  the  apprehending  and  bringing  before  him,  or  before 
"  some  other  justice  or  baron  of  the  same  court,  the  person  01 
"  persons  so  wilfully  disobeying  the  said  writ,  in  order  to  his, 
"  her,  or  their  being  bound  to  the  king's  majesty,  with  two  suf- 
"  ficient  sureties,  in  such  sum  as  in  the  warrant  shall  be  ex- 
"  pressed,  with  condition  to  appear  in  the  court  of  which  the 
"  said  justice  or  baron  is  a  judge,  at  a  day  in  the  ensuing  term 
"  to  be  mentioned  in  the  said  warrant,  to  answer  the  matter  of 
ft  contempt  with  which  he,  she,  or  they  are  charged  ;  and  in 
"  case  of  neglect  or  refusal  to  become  bound  as  aforesaid,  it 
"  shall  be  lawful  for  such  justice  or  baron  to  commit  such  per- 
"  son  or  persons  so  neglecting  or  refusing,  to  the  jail  or  prison 
"  of  the  court  of  which  such  justice  or  baron  shall  be  a  judge, 

K  2  "  there 
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**  there  to  remain  until  he,  she,  or  they  shall  have  become 
"  bound  as  aforesaid,  or  shall  be  discharged  by  order  of  the 
*'  court  in   term  time,   or  by  order  of  one  of  the  justices  or 
"  barons  of  the  court  in   vacation ;   and  the  recognizance  or 
"  recognizances  to  be  taken  thereupon  shall  be  returned  and 
"  filed  in  the  same  court,  and  shall  continue  in  force  until  the 
"  matter  of  such   contempt   shall  have   been    heard   and   de- 
**  termined,  unless  sooner  ordered  by  the  court  to  be  discharged. 
"  Provided,  that  if  such  writ  shall  be  awarded  so  late  in  the 
"  vacation  by  any  of  the  said  justices  or  barons,  that,  in  his 
"  opinion,  obedience  thereto  cannot  be  conveniently  paid  during 
"  such  vacation,  the  same  shall  and  may,  at  his  discretion,  be 
"  made  returnable  in  the  court  of  which  the  said  justice  or 
"  baron  shall  be  a  justice  or  baron,  at  a  day  certain  in  the  next 
"  term ;  and  the  said  court  shall  and  may  proceed  thereupon, 
<(  and  award  process  of  contempt  in  case  of  disobedience  there- 
"  to,  in  like  manner  as  upon  disobedience  to  any  writ  originally 
"  awarded  by  the  said  court.     Provided  also,  that  if  the  said 
"  writ  shflll  be  awarded  by  the  court  of  King's  Bench,  or  the 
"  court  of  Common  Pleas,  or  the  court  of  Exchequer,  in  the 
"  said  countries  respectively,  which  last-mentioned  court  shall 
*'  have  like  power  to  award  such  writs  as  the  respective  courts 
"  of  King's  Bench  and   Common   Pleas  in   each   of  the  said 
"  countries  now  have  in  term,  but  so  late  that,  in  the  judgment 
"  of  the  court,  obedience  thereto  cannot  conveniently  be  paid 
"  during  such  term,  the  same  shall  and  may,  at  the  discretion  of 
"  the  said  court,  be  made  returnable  at  a  day  certain  in  the 
"  then  next  vacation,  before  any  justice  or  baron  of  the  degree 
"  of  the  coif,  or,  if  in  Ireland,  before  any  justice  or  baron  of  the 
"  same  court,  who  shall  and  may  proceed  thereupon  in  such 
"  manner  as  by  this  act  is  directed  concerning  writs  issuing  in 
"  and  made  returnable  during  the  vacation. 

By  §  6.  "  The  several  provisions  made  in  this  act,  touching 
*'  the  making  writs  of  habeas  corpus,  issuing  in  time  of  vacation, 
"  returnable  into  the  said  courts,  or  for  making  such  writs 
"  awarded  in  term  time  returnable  in  vacation,  as  the  cases  may 
"  respectively  happen,  and  also  for  making  wilful  disobedience 
"  thereto  a  contempt  of  the  court,  and  for  issuing  warrants  to 
"  apprehend  or  bring  before  the  said  justices  or  barons,  or  any 
"  of  them,  any  person  or  persons  wilfully  disobeying  any  such 
"  writ,  and  in  case  of  neglect  or  refusal  to  become  bound 
"  as  aforesaid,  for  committing  the  person  or  persons  so  neglect- 
"  ing  or  refusing  to  jail  as  aforesaid,  respecting  the  recog- 
"  nizance  to  be  taken  as  aforesaid,  and  the  proceeding  or 
"  proceedings  thereon,  shall  extend  to  all  writs  of  habeas  corpus 
"  awarded  in  pursuance  of  the  said  act  passed  in  England  in  the 
"  thirty-first  year  of  the  reign  of  King  Charles  the  Second,  or 
"  of  the  said  act  passed  in  Ireland  in  the  twenty-first  and 
"  twenty-second  years  of  his  present  majesty,  in  as  ample 
"  and  beneficial  a  manner  as  if  such  writs  and  the  said  cases 

"  arising 


Vaugh.  137. 


Hil.  15  &  16 
Car.  a.  in  B.R. 
Salmon  v. 
Slade. 
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"  nrising  thereon  had  been  hereinbefore  specially  named  and 
"  provided  for  respectively."!] 

9.   What  Mattel's  must  be  returned  together  with  the  Body  of  tke 

Party. 

As  upon  the  return  of  the  writ  the  court  is  to  judge,  whether 
the  cause  of  the  commitment  and  detainer  be  according  to  law  or 
ngainst  it;  so  the  officer  or  party,  in  whose  custody  the  prisoner 
is,  must,  according  to  the  command  of  the  writ,  certify  on  the 
return  thereof  the  day,  cause  of  caption  and  detainer. 

A  habeas  corpus  was  directed  to  remove  one  J.  S.  to  which  no 
return  was  made ;  then  an  alias  was  granted,  and  it  was  returned 
quod  traditur  in  baUium  ante  adventum  istius  brcris ;  and  the  truth 
of  the  case  was  that  between  the  first  and  second  writ  the  party 
was  bailed ;  4"  Per  Cur.  after  an  habeas  corpus  delivered,  the  party 
cannot  be  bailed;  and  if  it  happens  otherwise,  yet  the  cause 
of  the  commitment  ought  to  be  returned,  though  the  body 
cannot  be  brought  into  court;  and  in  this  case  the  officer  having 
on  the  first  writ  of  habeas  corpus  taken  $1.  to  have  the  body  in 
court,  and  yet  made  no  return,  the  court  granted  an  attachment 
against  him. 

Where  a  commitment  is  in  court  to  a  proper  officer  there  pre- 
sent, there  is  no  warrant  of  commitment;  and  therefore  to  a 
habeas  corpus  lie  cannot  return  a  warrant  in  htcc  verba,  but  must 
return  the  truth  of  the  whole  matter,  under  peril  of  an  action ; 
but  if  the  party  be  committed  to  one  that  is  not  an  officer,  there 
must  be  a  warrant  in  writing,  and  where  there  is  one  it  must  be 
returned ;  for  otherwi^  it  would  be  in  the  power  of  the  gaoler 
to  alter  the  case  of  the  prisoner,  and  make  it  either  better  or 
worse  than  it  is  upon  the  warrant;  and  if  he  may  take  upon  him 
to  return  what  he  will,  he  makes  himself  judge:  whereas  the 
court  ought  to  judge,  and  that  upon  the  warrant  itself. 

If  a  person  in  custody  on  an  excommunicato  capiendo  brings  a 
habeas  corpus,  the  writ  of  excommunicato  capiendo  itself  must  be 
returned',  as  well  as  the  sheriff's  warrant  for  taking  him,  because 
the  warrant  may  be  wrong  when  the  writ  is  right;  and  though 
the  warrant  be  w  rong,  yet  if  the  writ  is  right,  the  party  is  rightfully 
in  custody  of  the  sheriff. 

L'pon  a  habeas  corpus  directed  to  the  constable  of  Windsor- 
Castle,  to  remove  the  body  of  one  Mr.  Taylor,  a  barrister ;  at  the 
day  of  the  return  of  the  writ,  a  soldier  brought  the  prisoner  into 
court,  and  the  writ,  and  the  warrant  by  which  he  was  committed ; 
but  the  court  held  it  no  manner  of  return,  for  it  ought  to  be  en- 
tered in  Latin  *,  and  engrossed  in  due  form. 

i  o.   Where  tlie  Return  shall  be  said  to  be  certain  and  sufficient  to 
izarrant  the  Commitment. 

It  is  said  in  general,  that  upon  the  return  of  the  habeas  corpus  Vaugh.  137. 
the  cause  of  the  imprisonment  ought  to  appear  as  specifically  and 
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certainly  to  the  judges,  before  whom  it  is  returned,  as  it  did  to 
the  court  or  person  authorized  to  commit. 

por  jf  the  commitment  be  against  law,  as  being  made  by  one 
WJIQ  jia(j  no  jarjscjiction  ()f  the  cause  or  for  a  matter  for  which 
,  ,  J  ,.  •  i  •>  t  T  t 

Dy  law  no  man  ought  to  be  punished,  the  court  are  to  discharge 
him,  and  therefore  the  certainty  of  the  commitment  ought  to 
appear;  and  the  commitment  is  liable  to  the  same  objection 
where  the  cause  is  so  loosely  set  forth,  that  the  court  can- 
not adjudge  whether  it  were  a  reasonable  ground  of  imprison- 
ment or  not. 

Rite/yard,  an  attorney  of  C.  B.,  being  committed  to  Newgale 
the  *ord  may°r  an(l  Sir  John  Robinson,  for  refusing  to  give 


security  for  his  good  behaviour,  was  brought  by  habeas  corpus  to 
the  C.  B.  and  it  was  returned  as  the  cause  of  his  commitment. 
that  whereas  he  had  been  complained  of  to  the  lord  mayor  ana 
Sir  John  Robinson  for  several  misdemesnours,  particularly  for  in- 
citing his  majesty's  subjects  to  the  disobedience  of  his  majesty's 
laws,  more  particularly  of  an  act  of  parliament  made  in  the  22cl 
year  of  his  reign,  against  seditious  conventicles;  and  whereas  he 
had  been  examined  before  them  for  abetting  such  as  frequented 
seditious  conventicles,  contrary  to  the  statute  22  Car.  2.  c.  i.  and 
upon  his  examination  they  found  cause  to  suspect  him,  therefore 
they  requested  sureties  of  him  for  his  good  behaviour,  and  for 
refusal  committed  him.     Wild,  Justice,  was  of  opinion,    that 
by  abetting  such  as  frequented  seditious  conventicles,  must  be 
intended  abetting  them  in  that  particular,  and  signifies  as  much 
as  encouraging  them  to  frequent  such  conventicles,  and  find- 
ing cause  to  suspect  him,  fyc.  (which  cannot  now  be  questioned, 
for  the  return  is  admitted,)  they  may  well  send  him  to  prison, 
and  therefore  he  ought  to  be  remanded.     But  Vaughan,  C.  J., 
Tyrrell,  and  Archer,  were  of  a  contrary  opinion  :    i.  Because  it 
does   not   appear   but  that  he  might  abet  the  frequenters  of 
conventicles  in   a  way  which  the  law  allows,  as  by  soliciting 
an  appeal  for  them,  or  the  like.     2.  To  say  that  he  was  com- 
plained of,  or  that  he  was  examined,  is  no  proof  that  he  was 
guilty;  and  then  to  say  that  they  had  cause  to  suspect  him, 
is  too  cautious  ;  for  who  can  tell  what  they  may  count  a  cause 
of  suspicion,  and  how  can  that  ever  be  tried  ?     At  this  rate 
they  would  have  arbitrary  power,  upon  their  own  allegation, 
to  commit  whom  they  pleased,   whereas  they  cannot  require 
sureties  for  any  man's  behaviour,  and,  consequently,  not  commit 
for  refusal,  unless  the  justices  have  any  thing  against  him  of 
their  own  knowledge,  or  by  proofs  of  witnesses,  that  tend  to  a 
breach  of  the  peace.     Upon  this  return  Archer  declared  his 
opinion  to  be.,  that  he  should  not  be  remanded,  but  give  his 
own  recognizance  to  appear  in  court  the  next  term,  to  answer 
any  thing  that  should  be  alleged  against  him.     But  Vaughan 
and   Tyrrell  were  for  his   absolute  discharge;   for   seeing   by 
the  return  it  did  not  appear  there  was  any  cause  for  his  com- 
mitment, they  thought  they  had  no  reason  to  require  a  re- 
cognizance of  him.      Thereupon    Wild  moved  that  he  could 

not 
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not  be  discharged,  there  being  but  two  for  it.  But  Archer 
replied,  that  it  had  been  several  times  ruled,  that  where  there 
were  three  opinions,  that  was  taken  to  be  per  Cur.  which  had 
two  of  the  judges  for  it:  And  accordingly  Rudyard  was  dis- 
charged. J'aughan  and  Tyrrell  made  another  objection  to  the 
return,  viz.  that  they  should  have  expressed  the  sum  in  which 
they  required  him  to  give  security  (which  they  had  not  done),  for 
they  said  that  those  persons  that  might  be  willing  to  be  bound  for 
him  in  4o/.  might  not  be  willing  to  be  bound  for  him  in  ioo/. 
$c.  and  therefore  till  he  knew  the  sum  he  could  not  know  whom 
to  provide.  But  as  to  this  it  was  said,  that  Rudyard  had  abso- 
lutely refused  to  give  any  security,  and  therefore  it  was  to  no 
purpose  to  tell  him  of  the  sum;  if  he  had  consented  to  give  se- 
curity, then  the  justices  ought  to  have  told  him  the  sum.  *  *  A  return 

that  the  de- 
fendant was  committed  for  back-bearing  and  carrying  away  a  deer,  is  good  after  conviction, 
though  it  does  not  say  unlaivfutly  ;  but  not  before  conviction.  Fort.  171.  That  before  deli- 
very of  the  writ  he  had  delivered  the  woman  to  her  husband,  and  knows  not  where  she  is;  a 
good  return.  R.  v.  Wright,  Str.  915.  —  That  at  the  coining  of  the  writ,  defendant  was  not  in 
the  keeper  of  the  prison's  custody,  a  good  return.  And.  281.  So  said  by  Strange  argtiendo. 
—  That  before  die  coming  of  the  writ,  defendant  was  discharged  out  of  his  custody  by  an 
order  of  sessions,  without  saying  what  sessions,  what  order,  or  that  he  was  discharged  by  due 
course  of  law ;  good  for  the  purpose  of  filing  the  writ.  Ibid.  A  return  that  the  African 
Company  had  retained  the  defendant  in  their  service,  and  sent  him  to  the  Savoy,  till  he 
should  embark,  is  bad;  and  defendant  was  discharged,  and  an  information  ordered  against 
the  colonel  and  the  keeper  of  the  Savoy.  R.  v.  Drew,  Str.  404. — ||A  return  that  "  the  pri- 
"  soner  is  detained  in  custody,  being  charged  upon  oath  with  being  a  deserter  from  the  R.  L. 
"  regiment,"  is  insufficient;  it  ought  to  appear  that  he  was  committed  by  some  person  hav- 
ing authority  to  commit.  R.  v.  Mountnorris,  Ir.  T.  R.  46o.||  —  A  return  that  the  defendant 
was  committed  by  an  order  of  two  justices  of  the  peace,  for  that  he,  being  overseer  of  the 
poor,  had  not  accounted  as  by  statute  directed,  and  had  not  accounted  before  them,  bad ;  he 
might  have  accounted  before  others.  Fort.  272.  [A  return  that  "  he  had  not  at  the  time  of 
"  receiving  the  writ,  nor  hath  he  since  had  the  body  of  A.  R.  detained  in  his  custody,  so  that 
"  he  could  not  have  her,  &c."  is  bad.  R.  v.  James  \Vinton,  5  T.  R.  89.  See  an  observation 
on  the  kind  of  certainty  required  in  these  returns,  Dougl.  159.  —  If  the  power  of  commitment 
be  at  common  law,  it  is  not  necessary  to  state  it  in  the  return.  In  Crosby's  case,  3  VV'ils.  t88., 
2  Bl.  Rep.  754.,  the  power  of  the  Speaker  of  the  House  of  Commons  was  not  alleged.  Dougl. 
ijo.  arguendo.]  JjA  return  by  an  officer  that  the  party  is  in  his  custody  under  the  sentence 
of  a  court  of  competent  jurisdiction  to  inquire  of  the  offence,  and  to  pass  such  a  sentence, 
seems  to  be  sufficient,  without  setting  forth  the  particular  circumstances  necessary  to  warrant 
the  sentence.  R.  v.  Suddis,  i  East,  306. [j 

1 1 .   Whether  the  Party  can  suggest  any  Thing  contrary  to  the 

Return, 

Although  it  seem  to  be  agreed,  that  no  one  can  in  any  case  Oo.  Eliz.  8ai. 
controvert  the  truth  of  the  return  to  a  habeas  corpus,  or  plead  or  5  Co.  71.  b. 
suggest  any  matter  repugnant  to  it;  yet  it  hath  been  holden,  *^awJC'^>'C* 
that  a  man  may  confess  and  avoid  such  a  return  by  admitting  the    '  5'    7< 
truth  of  the  matters  contained  in  it,  and  suggesting  others  not 
repugnant,  which  take  off' the  effect  of  them. 

Upon  a  habeas  corpus  it  was  returned,  that  Swallow,  a  citizen  Pasch. 
of  London,  was  fined  for  alderman,  and  was  committed  for  his  l8  Car-  *• in 
fine  by  the  judgment  of  the  court  in  London.     Swallow  alleged,  J^  Jj^ 
that  he  was  an  officer  of  the  mint,  and  by  an  ancient  charter  of  Sid.  Ig;^' 
privilege  granted  to  the  minters  or  moneyers  he  ought  to  be  ex-  akeb.je.j4, 

K  4  empted. &c- 
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empted.  It  was  at  first  doubted  whether  he  might  not  plead  this 
to  the  return,  it  being  a  matter  consistent  with  it.  Upon  the 
statute  W.  2.  it  is  held  the  parties  may  come  in  and  plead,  and 
so  upon  5  Eliz.  but  here  there  is  a  difference;  for  he  might  have 
pleaded  this  in  the  court  below,  but  now  that  is  past,  and  here 
is  a  judgment  and  execution.  Another  day  Swallow  brought 
into  court  a  writ  of  privilege  upon  that  charter,  and  the  recorder 
prayed  that  it  might  not  be  allowed  against  the  ancient  customs 
of  the  city ;  for  if  such  a  way  might  exempt  men,  they  should 
have  little  benefit  by  fines  in  such  cases.  But  per  Cur.  the  privi- 
lege ought  to  be  allowed,  for  it  is  very  ancient,  and  it  appears  he 
has  an  office  of  necessary  attendance  elsewhere,  which  makes  the 
privilege  reasonable.  The  king  may  by  his  charter  exempt  from, 
juries,  if  there  be  enough  besides,  much  more  here;  and  if  there 
be  not  sufficient  besides,  upon  shewing  that,  the  privilege  ought 
to  be  suspended;  and  Swallow  may  be  discharged  by  this  court 
now  as  well  as  he  could  at  first,  or  as  if  he  had  taken  upon  him 
the  aldermanship.  This  court  is  supreme  and  mandatory  in  such 
s  cases.  And  he  was  accordingly  discharged. 

5  Mod.  312.  Also  the  court  will  sometimes  examine  by  affidavit  the  cir- 

454-  cumstances  of  a  fact,  on  which  a  prisoner  brought  before  them 

a   on.  »33.        j^  an  jmfaas  corpUS  h^h  Deen  indicted,  in  order  to  inform  them- 
selves,   on   examination   of  the  whole  matter,    whether  it   be 
(a)  Trin.  reasonable  to  bail  him  or  not.    And  agreeably  hereto  (a),  where 

4  Geo.  i.  one  Jackson,  who  had  been  indicted  for  piracy  before  the  sessions 
of  Admiralty  on  a  malicious  prosecution,  brought  his  habeas 
corpus  in  the  said  court,  in  order  to  be  discharged  or  bailed,  the 
court  examined  the  whole  circumstances  of  the  fact  by  affidavits; 
upon  which  it  appeared  that  the  prosecutor  himself,  if  any  one, 
was  guilty,  and  carried  on  the  present  prosecution  to  screen 
himself:  and  thereupon  the  court,  in  consideration  of  the  un- 
reasonableness of  the  prosecution,  and  the  uncertainty  of  the 
time  when  another  sessions  of  Admiralty  might  be  holden, 
admitted  Jackson  to  bail,  and  committed  the  prosecutor  till  he 
should  find  bail  to  answer  the  facts  contained  in  the  affidavits. 

||  By  56  G.  3.  c.  100.  §  3.  "  In  all  cases  provided  for  by  this 
"  act,  although  the  return  to  any  writ  of  habeas  corpus  shall  be 
"  good  and  sufficient  in  law,  it  shall  be  lawful  for  the  justice  or 
"  baron  before  whom  such  writ  may  be  returnable,  to  proceed 
"  to  examine  into  the  truth  of  the  facts  set  forth  in  such  return 
"  by  affidavit  or  by  affirmation  (in  cases  where  an  affirmation  is 
"  allowed  by  law,)  and  to  do  therein  as  to  justice  shall  apper- 
"  tain  ;  and  if  such  writ  shall  be  returned  before  any  one  of  the 
"  said  justices  or  barons,  and  it  shall  appear  doubtful  to  him,  on 
"  such  examination,  whether  the  material  facts  set  forth  in  the 
"  said  return,  or  any  of  them,  be  true  or  not,  in  such  case  it 
"  shall  and  may  be  lawful  for  the  said  justice  or  baron  to  let  to 
"  bail  the  said  person  so  confined  or  restrained,  upon  his  or  her 
"  entering  into  a  recognizance  with  one  or  more  sureties,  or  in 
"  case  of  infancy  or  coverture,  or  other  disability,  upon  security 

"  by 
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"  by  recognizance  in  a  reasonable  sum  to  appear  in  the  court  of 
"  which  the  said  justice  or  baron  shall  be  a  justice  or  baron, 
"  upon  a  day  certain  in  the  term  following,  and  so  from  day  to 
"  day  as  the  court  shall  require,  and  to  abide  such  order  as  the 
"  court  shall  make  in  and  concerning  the  premises;  and  such 
"  justice  or  baron  shall  transmit  into  the  same  court  the  said 
"  writ  and  return,  together  with  such  recognizance,  affidavits, 
"  and  affirmations;  and  thereupon  it  shall  be  lawful  for  the  said 
"  court  to  proceed  to  examine  into  the  truth  of  the  facts  set  forth 
"  in  the  return  in  a  summary  way,  by  affidavit  or  affirmation  (in 
"  cases  where  by  law  affirmation  is  allowed),  and  to  order  and 
"  determine  touching  the  discharging,  bailing,  or  remanding 
"  the  party." 

And  by  §  4.  "  The  like  proceeding  may  be  had  in  the  court 
"  for  controverting  the  truth  of  the  return  to  any  such  writ  of 
"  habeas  corpus  awarded  as  aforesaid,  although  such  writ  shall 
'*  be  awarded  by  the  said  court  itself,  or  be  returnable  therein." [| 

1 2.   Whether  any  Defect  in  the  Return  may  be  amended. 

It  seems  that  before  the  return  is  filed,  any  defect  in  form,  or  Anon.    M0J. 
the  want  of  an  averment  of  a  matter  of  fact  may  be  amended  ;   I0*« 
but  this  must  be  at  the  peril  of  the  officer,  in  the  same  manner 
as  if  the  return  were  originally  what  it  is  after  the  amendment. 

But  after  the  return  is  filed  it  becomes  a  record  of  the  court,  R.  v.  Mount- 
and  cannot  be  amended.  norris,  i  Ir.  T. 

So  after  a  rule  to  have  the  return  filed  ;  as  where  a  habeas  Hil.  26  &  17 " 
corpus,  alias  $  pluries  was  directed  to  Sir  Robert  Viner,  mayor  Car.  3.  inB.R. 
of  London,  to  have  the  body  of  Bridget,  daughter  and  heir  of  El»erton  v.  Sir 
Sir  Thomas  Hyde,  deceased ;  and  upon  the  pluries  he  returned      ?       ln»r' 
quod  tempore  receptionis  hujus  brevis  nee  unquam  postea  non  fuit  3  Keb.  414 
infra  custodiam  meam  ,•  and  the  counsel  of  the  lord  mayor  ex-  447.  470. 
pounded  this  return  that  she  was  within  the  house  of  the  lord  5°4<  **•  C. 
mayor,  but  not  detained  in  custody  prout  per  breve  supponitur ;     r^m'  3^c'r 
fypcr  Cur.  this  is  an  insufficient  return;  for  he  ought  to  say  not   ^  Mod.  164. 
only  tempore  receptionis  hujus  brevis,  sed  alicujus,  upon  a  return  S-C.  cited. 
of  a  pluries.      Then  a   question  was,  if  the  return    could  be  See  a 
amended ;  for  though  a  rule  was  made  that  the  return  should  caseHn 
be  filed,  yet  this  was  not  actually  done ;  but  per  Cur.  this  is  filed  mot's  "  Opi- 
by  the  rule  of  the  court,  and  after  cannot  be  amended :  and  this  nions  and 
return  the  court  held  to  be  equivocal ;  for  it  is  well  enough  Ju 
known  that  she  is  not  detained  in  ferris  ,•  but  though  she  hath  P- 
the  liberty  of  the  house,  if  she  cannot  go  out  of  the  house,  or 
not  without  a  keeper,  she  is  within  his  custody ;  and  the  court 
shall  adjudge  what  sort  of  custody  is  intended  by  the  writ. 

13.   What  is  to  be  done  with  the  Prisoner  at  the  Return ,-  and 
therein,  of  bailing,  discharging,  or  remanding  him. 

Upon  the  return  of  the  habeas  corpus  the  prisoner  is  regularly  5  Mod.  32. 
to  be  discharged,  bailed,  or  remanded  ;  but,  if  it  be  doubtful  %le>  i«. 

which 
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which  the  court  ought  to  do,  it  is  said  that  the  prisoner  may  be 
bailed  to  appear  de  die  in  diem  till  the  matter  is  determined. 
(a)BytheAa-  By  the  petition  of  right,  or  (a)  17  Car.  i.  c.  10.  the  court 
beas corpus  act,  must,  within  three  days  after  the  (b)  return  of  the  habeas  corpus, 
31  Car.  2.  c.  a.  ejtiier  discharge?-  bail,  or  remand  the  prisoner.  But  it  seems 
chanoeUour  tnat  a  commitment  by  the  Court  of  King's  Bench  to  the  Mar- 
Ac,  shall  with-  shalsea  is  remanding,  being  an  imprisonment  within  the  statute, 
in  two  days 

after  the  return  of  the  habeas  corput  take  order,  &c.,  and  bail  or  remand  the  prisoner,  (6)  That 
is,  after  the  return  filed,  for  before  then  there  is  nothing  before  the  court.    5  Mod.  a  a. 

Vent.  330.  Also  it  hath  been  ruled,  that  the  Court  of  King's  Bench  may, 

(c)  As  was        after  the  return  of  the  habeas  corpus  is  filed,  remand  the  prisoner 

done  in  Rob.    to  tjie  ^  same  gaol  from  whence  he  came,  and  order  him  to  be 

who 'was  re-6'    brought  up  from  time  to  time,  till  they  shall  have  determined 

manded  to  the  whether  it  is  proper  to  bail,  discharge,  or  remand  him  abso- 

Tower.  Vent.  Jutely. 

346. 

Salk.  348.  And  though  in  doubtful  cases  the  court  is  to  bail  or  discharge 

pi.  a.    5  Mod.  the  party  on  the  return   of  the  habeas  corpus ;  yet,  if  a  person 

J9>  *°-  be  convicted,  and  the  conviction  on   the  return  of  the  habeas 

L  a  convict    corpus  appear  only  defective  in  point  of  form,  it  is  at  the  election 

tion,  the  court  of  the  court  either  to  discharge  the  party,  or  oblige  him  to  bring 

will  not  dis-      njs  Writ  of  error. 

charge  on  the 

warrant  of  commitment,  without  having  the  conviction  before  them.    R.  v.  Elwell,  Bart. 

a  Str.  794-] 

R.v.Marks,          || Though  the  warrant' of  commitment  be  defective,  yet,  if 
3  East,  157.      upon  the  depositions  returned  the  court  of  23.  R.  see  that  a  fe- 
i  Barnew.  and  iony  nas  been  committed,  and  that  there  is  a  reasonable  ground 
A  den..  5 75.      of  charge  against  the  prisoner,  they  will  not  bail,  but  remand 
him.     And  to  prevent  a  similar  application  to  another  court  or 
judge  for  a  habeas  corpus,  they  will  not  remand  the  prisoner 
in  general  terms  to  the  former  custody,  but  will  by  their  rule 
discharge  him  from  his  imprisonment  under  the  informal  war- 
rant, and  then  commit  him  regularly  to  the  same  custody. 
R.  v.  Gordon,        Though   the  original  warrant  of  commitment   be  irregular, 
id.  57*.  n.        yet>  jf  a  regular  warrant  of  detainer  for  the  same  offence  issued 
subsequently  to  the  writ  of  habeas  corpus  be  returned,  the  court 
will  remand  the  defendant. 

Ex  parte  Gill,  Where  to  •  a  habeas  corpus  to  bring  up  the  body  of  an  ap- 
7  East, 376.  prentice,  the  keeper  of  the  house  of  correction  returned  a  re- 
gular conviction  of  the  party  by  two  magistrates  on  the  st.  20  G.  2. 
c.  19.  for  a  misdemesnour,  in  absenting  himself  as  an  apprentice 
from  his  master's  service :  it  is  no  answer  to  shew  by  affidavit 
that  the  party  had  bound  himself  when  an  infant  to  serve  till 
twenty-five,  and  that  when  he  came  of  age,  he  elected  to  avoid 
the  indentures;  after  which  the  offence  imputed  to  him  had  been 
committed ;  for  this  was  matter  proper  to  be  shewn  to  the  ma- 
gistrates below,  who,  if  it  were  true,  acted  at  their  own  peril  in 
committing  the  party ;  but  this  court  has  no  power  to  discharge 

an 
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an  apprentice  (a]  from  his  indentures,  and  are  bound  by  the  (a)  Exparte 
return  of  a  regular  conviction,  where  the  objection  does  not  ap-  Davis,  5  T.  R. 
pear  on  the  face  of  the  return,  to  remand  the  party.  [|  so5reported  by 

mistake. 

If  on  the  return  of  the  habeas  corpus  it  appears  that  the  con-  3  Keb.  j»6. 
test  relates  to  the  right  of  guardianship,  though  the  court  will  *LCV.  i»8. 
not  determine  that  point,  yet  will  it  set  the  infant  at  liberty,  so 
as  to  let  him  choose  where  he  will  go  till  that  matter  is  deter- 
mined ;  or  if  there  be  any  danger  of  abuse,  will  order  him  into 
such  hands  as  will  take  effectual  care  of  him. 

A  young  lady,  a  minor,  who  was  marriageable,  and  lived  R-  v.  Clark- 
with  her  guardian,  was  brought  up  by  a  habeas  corpus  taken  out  son>  i  Str.  444. 
by  a  man  who  claimed  her  as  his  wife  :  she  denied  the  marriage, 
and  expressed  a  wish  to  remain  with  her  guardian,  which  the 
court  ordered,  and  hearing  that  the  man  had  a  design  to  seize 
her,  sent  a  tipstaff  home  with  her  to  protect  her. 

A  child,  so  young  as  to  be  incapable  of  exercising  any  judg-  R.V.  Johnson, 
ment  of  its  own,  was  delivered  by  the  court  into  the  custody  of  i  8^.579. 


the  legal  guardian  appointed  by  the  father's  will.  a 

J334«  8.  C. 

On  a  habeas  corpus  sued  out  by  a  father  in  order  to  have  his  R.V.  Smith 
son,  an  infant,  who  was  kept  by  an  aunt,  delivered  to  him,  the  a  Str.  982. 
court  having  consulted  the  boy's  inclinations,  and  entertaining 
a  bad  opinion  of  the  father's  design  in  applying  for  the  custody 
of  the  child,  refused   to  give  him  up  to  him. 

A  young  lady  of  full  age  having  been  decoyed  from  her  father  R  v  Clarke 
in  order  to  be  married  to  a  mean  person,  and  brought  back  by   i  Burr.  606.' 
the  father's  means  to  his  house,  a  habeas  corpus  was  sued  out  by 
one  of  the  decoyers  ;  but  upon  the  court  being  told  by  the  young 
lady  that  she  was  desirous  of  going  back  to  her  father,  they  said 
she  was  at  liberty  to  do  so. 

On  a  habeas  corjnts  by  the  father  of  a  kept  mistress,  aged  R.  v.  Sir  F. 
eighteen,  directed  to  her  keeper,  the  court  discharged  her  from  Delaval, 
all  restraint,  and  gave  her  liberty  to  go  where  she  pleased.  3  Burr.  1434. 

On  a  habeas  cot-pus  by  a  husband  for  his  wife,  it  appeared  that  R.  v.  Mead, 
articles  of  separation  had  been  executed  between  them  in  con-  l  Burr.  543. 
sideration  of  money  received  by  the  husband,    who  had  also 
covenanted  not  to  molest  the  wife,  or  any  one  with  whom  she 
might  live  :  the  court  held  this  agreement  a  formal  renunciation 
by  the  husband  of  his  marital  right  to  seize  her,  and  force  her 
back  to  live  with  him,  and  told  the  lady  that  she  was  at  liberty 
to  go  where,  and  to  whom  she  pleased. 

So,  where  the  wife  had  fled  to  her  own  family  for  protection  Anne  Gre- 
from  her  husband  who  had  used  her  very  ill,  and  upon  her  g°ry's  case, 
appearance  on  the  return  of  the  writ  she  swore  the  peace  against  4  Burr.  *99J- 
him,  the  court  refused  to  deliver  her  up  to  him. 

Where  a   defendant  was  brought  up  from   the  Admiralty,  Rutherford  v. 
there  charged  with  embezzling  the  goods  of  a  ship  ;  on  affidavit  Scott,  a  Str. 
of  a  cause  of  action  on  a  note  in  B.  7?.,  that  court  took  him  936> 
from  the  Admiralty,  and  delivered  him  into  the  custody  of  their 

marshal, 
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marshal,  for  the  cause  in  the  Admiralty  court,  they  said,  might 
as  well  be  followed  in  an  action  of  trover. 

R.  v.  Fitzger-        A  person  committed  by  a  secretary  of  state  to  the  custody  of  a 
aid,  i  Wils.       messenger  on  suspicion  of  high  treason,  and  kept  there  two  years, 
was  discharged,  because  the  attorney-general  would  not  under- 
take to  prosecute  directly. 

R.  v.  Sheb-  The  Court  of  King's  Bench  cannot  remand  a  person  to  the 

beare,  i  Burr.    custody  of  a  king's  messenger,  but  must  commit  him  to  their 
46°'  marshal. 

R.  v.  Turling-        Where  a  sane  person  confined  by  her  husband  in  a  mad- 
ton,  »  Burr.      house,  was  brought  up,  and  intended  to  demand  the  peace,  but 

5'  had  not  articles  ready  stampt.  the  court  permitted  her  to  go  away 

In  the  year       .  ,       c  .      ,    ,  -^        ,  r  •  J 

the         with  a  wena,  he  undertaking  to  produce  her. 

above  act  of  the  31  Car.  a.  c.  a.,  came  under  discussion  in  both  houses  of  parliament,  upon 
the  following  occasion  :  A  gentleman  having  been  impressed  before  the  commissioners  under 
a  pressing-act  passed  in  the  preceding  session,  and  confined  in  the  Savoy,  his  friends  made 
application  for  a  writ  of  habeas  corpus,  which  produced  some  hesitation,  and  difficulty;  for, 
according  to  the  above  statute,  the  privilege  relates  only  to  persons  committed  for  criminal, 
or  supposed  criminal  matters;  and  this  gentleman  did  not  stand  in  that  predicament.  Before 
the  question  could  be  determined,  he  was  discharged,  in  consequence  of  an  application  to 
the  secretary  at  war ;  but  the  nature  of  the  case  seeming  to  point  out  a  defect  in  the  act,  a 
bill  for  giving  a  more  speedy  remedy  to  the  subject  upon  the  writ  of  habeas  corpus,  was  pre- 
pared, and  presented  to  the  house  of  commons.  It  imported,  that  the  several  provisions 
made  in  the  above  act  of  31  Car.  a.  for  the  awarding  of  writs  of  habeas  corpus  in  cases  of  com- 
mitment, or  detainer  for  any  criminal  or  supposed  criminal  matter,  should  in  like  manner 
extend  to  all  cases  where  any  person,  not  being  committed  or  detained  for  any  criminal  or 
eupposed  criminal  matter,  should  be  confined,  or  restrained  of  his  or  their  liberty,  under  any 
colour  or  pretence  whatsoever;  that  upon  oath  made  by  such  person  so  confined  or  re- 
strained,  or  by  any  other  person  on  his  behalf,  of  any  actual  confinement  or  restraint,  and 
that  such  confinement  or  restraint,  to  the  best  of  the  knowledge  and  belief  of  the  person  so 
applying,  was  not  by  virtue  of  any  commitment  or  detainer  for  any  criminal  or  supposed  cri- 
minal matter ;  an  habeas  corpus  directed  to  the  person  or  persons  so  confining  or  restraining  the 
party,  should  be  granted  in  the  same  manner  as  is  directed,  and  under  the  same  penalties  as  are 
provided  by  the  said  act  in  the  case  of  persons  committed  or  detained  for  any  criminal  or  sup- 
posed criminal  matter ;  that  the  person  before  whom  the  party  should  be  brought  by  virtue  of  an 
habeas  corpus  granted  in  the  vacation-time  under  the  authority  of  this  act,  might  and  should, 
within  three  days  after  the  return  made,  proceed  to  examine  into  the  facts  contained  in  such 
return,  and  into  the  cause  of  such  confinement  and  restraint,  and  thereupon  either  discharge, 
or  bail,  or  remand  the  party  so  brought,  as  the  case  should  require,  and  as  to  justice  should 
appertain.  The  rest  of  the  bill  related  to  the  return  of  the  writ  in  three  days,  and  the  pe- 
nalties upon  those  who  should  neglect  or  refuse  to  make  the  return,  or  to  comply  with  any 
other  clause  of  this  regulation.  The  bill,  and  the  arguments  for  and  against  it,  may  be  seen 
in  the  Appendix  to  vol.  7.,  Debrett's  Debates,  from  1743  to  1774.  ||  There  is  a  more  full  and 
correct  copy  of  the  former  in  Wilmot's"  Opinions  and  Judgments,"  p.  77.  note.ll  The  bill  was 
soon  passed  by  the  commons;  but  in  the  house  of  lords,  it  was  thrown  out  at  the  second  read- 
ing, and  the  judges  were  ordered  to  prepare  a  bill  to  extend  the  power  of  granting  writs  of 
habeas  corpus  ad  subjiciendum  in  vacation-time,  in  cases  not  within  the  statute  of  31  Car.  a.  c.  a. 
to  all  the  judges  of  his  majesty's  courts  at  Westminster,  and  to  provide  for  the  issuing  of  pro- 
cess in  vacation-time  to  compel  obedience  to  such  writs;  and  that  in  preparing  such  bill  they 
take  into  consideration,  whether  in  any,  and  what  cases,  it  may  be  proper  to  make  provision 
that  the  truth  of  the  facts  contained  in  the  return  to  a  writ  of  habeas  corpus  may  be  contro- 
verted by  affidavits  or  traverse,  and  so  far  as  it  shall  appear  to  be  proper,  that  clauses  be  in- 
serted for  that  purpose,  and  that  they  lay  such  bill  before  the  house  in  the  beginning  of  the 
next  session  of  parliament.  ||A  bill  to  this  effect  was  accordingly  prepared  by  the  judges, 
but  the  house  never  called  for  it.  See  a  copy  of  it  in  Dodson's  Life  of  Sir  Michael  Fos- 
ter, p.  68.N 

When  the  above  bill  was  before  the  lords,  the  following  questions  were  proposed  to  the 
judges :  —  ist,  Whether,  in  cases  not  within  the  act  of  3 1  Car.  a.  c.  z.,  writs  of  habeas  corpus 
ad  subjiciendum,  by  the  law  as  it  now  stands,  ought  to  issue  of  course,  or  upon  probable 
cause  verified  by  affidavit? — ad,  Whether  in  cases  not  within  the  said  act,  such  writs  of 

habeas 
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habeas  corpus,  by  the  law  as  it  now  stands,  may  issue  in  vacation  by  fiat  from  a  judge  of  tho 
Court  of  King's  Bench,  returnable  before  himself? —  jd,  What  effect  will  the  several  pro- 
visions proposed  by  this  bill,  as  to  the  awarding,  returning,  and  proceeding  upon  returns  to 
such  writs  of  habeas  corpus,  have  in  practice  ?  and  how  much  will  the  same  operate  to  the 
benefit  or  prejudice  of  the  subject?  —  4th,  Whether  at  the  common  law, .and  before  the 
statute  of  habeas  corpus  in  the  3ist  of  King  Charles  2.,  any  and  which  of  the  judges 
could  regularly  issue  a  writ  of  habeas  corpus  ad  subjiciendum  in  time  of  vacation,  in  all  or  in 
what  cases  particularly?  —  jth,  Whether  the  judges  at  the  common  law,  and  before  the  said 
statute,  were  bound  to  issue  such  writ  of  habeas  corpus  in  time  of  vacation,  upon  the  demand 
of  any  person  under  any  restraint  ?  or  might  they  refuse  to  award  such  writ,  if  they  thought 
prope'r  ?  —  6th,  Whether  the  judges  at  the  common  law,  and  before  the  Raid  statute,  were 
bound  to  make  such  writs  issued  in  time  of  vacation  returnable  immediate?  and  could  they 
enforce  obedience  to  such  writ  issued  in  time  of  vacation,  if  the  party  served  therewith 
should  neglect  or  refuse  to  obey  the  same,  and  by  what  means?  —  7th,  Whether,  if  a  judge, 
before  the  said  statute,  should  have  refused  to  grant  the  said  writ  on  the  demand  of  any  per- 
son under  any  restraint,  had  the  subject  any  remedy  at  law,  by  action  or  otherwise,  against 
the  judge  for  such  refusal  ?  —  8th,  Whether  in  case  a  writ  of  habeas  corpus  ad  subjiciendum  at 
common  law  be  directed  to  any  person  returnable  immediate,  such  person  may  not  stand  out 
an  alias  and  pturies  habeas  corpus,  before  due  obedience  thereto  can  be  regularly  enforced  by 
the  course  of  the  common  law  ?  —  9th,  Whether  the  said  statute  of  5 1  Car.  i.,  and  the  several 
provisions  therein  made  for  the  immediate  a%varding  and  returning  the  writ  of  habeas  corpus, 
extend  to  the  case  of  any  compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or 
sea  service,  without  any  colour  of  legal  authority,  or  to  any  case  of  imprisonment,  detainer,  or 
restraint  whatsoever,  except  cases  of  commitment  or  detainer  for  criminal,  or  supposed  cri- 
minal matters? —  loth,  Whether,  in  all  cases  whatsoever,  the  judges  are  so  bound  by  the 
facts  set  forth  in  the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  discharge  the  per- 
son brought  up  before  them,  although  it  should  appear  most  manifestly  to  the  judges,  by  the 
clearest  and  most  undoubted  proof,  that  such  return  is  false  in  fact,  and  that  the  person  so 
brought  up  is  restrained  of  his  liberty  by  the  most  unwarrantable  means,  and  in  direct  violation 
of  law  and  justice  ?  —  The  third  question  was  waved  at  the  request  of  the  judges.  Upon  the 
first  question  they  all  delivered  their  opinions  in  the  very  same  words,  "  that  in  cases  not 
"  within  the  act  of  31  Car.  2.,  writs  of  habeas  corpus  ad  subjiciendum,  by  the  law  as  it  now 

"  stands,  ought  not  to  issue  of  course,  but  upon  probable  cause  verified  by  affidavit." 

Mr.  Justice  Noel,  upon  the  zd  and  4th  questions,  delivered  his  opinion,  "  That  at  the  com- 

"  mon  law,  before  the  statute  31  Car.  2.  no  judge  could  regularly  issue  a  writ  of  habeas  corpus 

"  ad  subjiciendum  in  vacation ;  but,  by  the  law  as  it  now  stands,  upon  the  practice  of  the 

"  Court  of  King's  Bench  ever  since  the  said  statute,  such  writs  may  issue  in  the  vacation  by  a 

"  fiat  from  a  judge  of  the  Court  of  King's  Bench,  returnable  before  himself,  in  cases  not 

"  within  the  said  act."  —  Upon  the  jth  question,  "  That  the  judges  at  the  common  law,  and 

"  before  the  said  statute,  were  not  bound  to  issue  such  writs  of  habeas  corpus  ad  subjiciendum 

"  in  vacation,  upon  the  demand  of  any  person  under  restraint ;  and  might  refuse  to  award 

"  such   writ,  if  they   thought  proper,  in  the  time  of  vacation."  —  Upon  the  6th  question, 

"  That  the  judges,  at  the  common  law,  and  before  the  said  statute,  were  not  bound  to  make 

"  such  writs,  so  issued  in  vacation,  returnable  immediate;  and  they  could  not  enforce  obe- 

"  dience  to  such  writ  issued  in  the  vacation,  if  the  party  served  therewith  should  neglect  or 

"  refuse  to  obey  the  same."  —  Upon  the  7th  question,  "  That  if  a  judge,  before  the  said 

"  statute,  should  have  refused  to  grant  the  said  writ  upon  the  demand  of  any  person  under 

"  any  restraint,  the  subject  had  not  any  remedy  at  law,  by  action  or  otherwise,  against  the 

"  judge,  for  such  refusal."  —  Upon  the  8th  question.  "  That  in  case  a  writ  of  habeas  corpus 

"  at  the  common  law  had  been  directed  to  any  person  returnable  immediate,  the  court  always 

"  granted  an  alias  and  plurics  habeas  corpus  before  due  obedience  could  be  enforced ;  but, 

"  since  the  statute  31  Car.  a.   the  alias  and  pluries  have  been  omitted."  —  Upon  the   gth 

question,  "  That  the  statute  31  Car.  2.,  and  the  provisions  therein  made,  for  the  immediate 

"  awarding  and  returning  the  writ  of  habeas  corpus,  do  not  extend  to  the  case  of  any  man 

"  compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or  sea  service,  without 

"  any  colour  of  legal  authority,  nor  to  any  cases  of  imprisonment,  detainer,  or  restraint, 

"  except  cases  of  commitment  for  criminal  or  supposed  criminal  matter."  —  Upon  the  loth 

question,  "  That  the  judges  are  not  in  all  cases  whatsoever  so  bound  by  the  return  to  the 

"  writ  of  habeas  corpus,  that  they  cannot  discharge  the  person  brought  before  them,  if  it 

"  should  appear  most  manifestly  to  the  judges,  by  the  clearest  and  most  undoubted  proof, 

"  that  such  return  is  false  in  fact,  and  that  the  person  so  brought  up  is  restrained  of  his  li- 

"  berty  by  the  most  unwarrantable  means,  and  in  direct  violation  of  law  and  justice." 

Mr.  Justice  Wilmot,  upon  the  ad  question,  delivered  his  opinion,  "  That  in  cases   not 
"  within  the  act  31  Car.  2.,  writs  of  habeas  corpus,  ad  subjiciendum,  by  the  law  as  it  now 

"  stands. 
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"  stands,  may  issue  in  the  vacation  by  fiat  from  a  judge  of  the  Court  of  King's  Bench,  re- 
"  turnable  before  himself."  —  Upon  the  4th  question,  "  That  after  the  Restoration,  and  be- 
"  fore  the  statute  31  Car.  a.,  the  chief  justice  and  other  judges  of  the  Court  of  King's  Bench 
"  did,  in  fact,  issue  writs  of  habeas  corpus  ad  subjiciendum,  in  time  of  vacation,  in  criminal 
"  cases  ;  and  thinks  such  practice  was  legal,  and  warranted  by  the  same  principles  which 
"  now  support  the  practice  of  issuing  writs  in  vacation  in  all  cases  which  are  not  within  the 
"31  Car.  2,  but  thinks  there  was  no  settled  regular  practice  of  issuing  writs  of  habeas  corpus 
"  ad  subjiciendum  in  vacation,  in  any  case  before  the  statute  31  Car.  3.,  at  the  instance  of  a 
"  person  under  restraint."  —  Upon  the  5th  question,  "  That  the  judges,  at  the  common  law, 
"  and  before  the  said  statute,  were  not,  nor  are  now,  bound  to  issue  such  writs  of  habeas 
"  corpus  in  time  of  vacation,  upon  the  demand  of  any  person  under  restraint  ;  and,  if  they 
"  thought  proper,  might,  and  now  may,  refuse  to  issue  such  writs  upon  the  demand  of  any 
"  person  under  restraint  ;  for  he  thinks  a  copy  of  the  commitment  must  be  produced,  or 
"  there  must  be  some  case  made,  before  the  judges  are,  or  ever  were,  bound  to  grant  such 
"  writs  at  the  instance  of  a  person  under  restraint."  —  Upon  the  6th  question,  "  That  the 
"  judges,  at  the  common  law,  and  before  the  said  statute,  were  not  bound  to  make  writs  of 
"  habeas  corpus  ad  subjiciendum  issued  in  vacation-time  returnable  immediate  ;  and  thinks  the 
"  judges,  in  time  of  vacation,  cannot  enforce  obedience  to  any  writs  of  habeas  corpus  issued 
"  in  time  of  vacation,  whether  they  issue  in  cases  within  the  31  Car.  2.,  or  in  cases  out  of. 
"  that  act,  if  the  party  served  therewith  should  neglect  or  refuse  to  obey  the  same  by  any 
"  means  whatsoever."  —  Upon  the  ;th  question,  "  That  if  a  judge,  before  the  said  statute, 
"  should  have  refused  to  grant  the  said  writ  upon  the  demand  of  any  person  under  restraint, 
"  the  subject  had  no  remedy  at  law,  by  action  or  otherwise,  against  the  judge  for  such  refusal." 

—  Upon  the  8th  question,  "  That  in  case  a  writ  of  habeas  corpus  ad  subjiciendum  at  the  com- 
"  mon  law,  and  before  the  statute,  had  been  directed  to  any  person,  returnable  immediate, 
"  such  person  might  have  stood  out  an  alias  and  plurics  habeas  corpus,  before  due  obedience 
"  thereto  could  have  been  regularly  enforced  by  the  course  of  the  common  law  :  but  the 
"  method  of  proceeding  by  alias  and  pluries  in  cases  out  of  the  act  of  31  Car.  a.,  has  been 
"  long  gone  into  disuse  ;  and  in  case  a  writ  of  habeas  corpus  ad  subjiciendum  at  the  common 
"  law  be  now  directed  to  any  person,  returnable  immediate,  he  is  of  opinion,  that  the  court 
**  would  enforce  obedience  to  such  writ  by  attachment."  —  Upon  the  9th  question,  "  That 
"  the  said  statute  of  the  3ist  of  King  Charles  2.,  and  the  several  provisions  therein  made  for 
"  the  immediate  awarding  and  returning  the  writ  of  habeas  corpus,  do  not  extend  to  the  case 
"  of  any  man  compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or  sea  service, 
"  without  any  colour  of  legal  authority  ;  or  to  any  cases  of  imprisonment,  detainer,  or  restraint 
«  whatsoever,  except  cases  of  commitment  for  criminal  or  supposed  criminal  matters."  —  Upon 
the^ioth  question,  "  That  in  nq  cases  whatsoever,  the  judges  are  so  bound  by  the  facts  set  forth 
"  in  the  return  to  the  writ  of  habeas  coipus,  that  they  cannot  discharge  the  person  brought  up 
"  before  them,  if  it  should  appear  most  manifestly  to  the  judges,  by  the  clearest  and  most  un- 
"  doubted  proof,  that  such  return  is  false  in  fact;  and  that  the  person  so  brought  up  is  restrain- 
"  ed  of  his  liberty  by  the  most  Unwarrantable  means,  and  in  direct  violation  oi'law  and  justice; 
"  but  by  the  clearest,  and  most  undoubted  proof,  he  means  the  verdict  of  a  jury,  or  judgment 
"  on  demurrer,  or  otherwise,  in  an  action  for  a  false  return  :  and,  in  case  the  facts  averred 
«*  in  the  return  to  a  writ  of  habeas  corpus  are  sufficient  in  point  of  law  to  justify  the  restraint, 
"  he  is  of  opinion,  that  the  court,  or  judge  before  whom  such  writ  is  returnable,  cannot  try 
"  the  facts  averred  in  such  return  by  affidavits  in  any  proceeding  grafted  upon  the  return  to 
"  the  writ  of  habeas  corpus"  -  1|  The  answers  of  this  learned  judge  are  to  be  found  at  length, 
"  with  his  reasons,  in  his  "  Opinions  and  Judgments,"  p.  77.  || 

Mr.  Justice  Bathurst,  upon  the  ad  and  4th  questions,  delivered  his  opinion,  "  That  at 
"  common  law,  and  before  the  31  Car.  2.  no  judge  could  regularly  issue  a  writ  of  habeas 
"  corpus  ad  siibjiciendum,  returnable  before  himself,  in  time  of  vacation,  for  the  purpose 
"  of  bailing  or  discharging;  but  by  the  law,  as  it  now  stands,  such  writ  may  issue  in  the 
"  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench."  —  Upon  the  jth  question, 
"  That  no  judge  at  the  common  law,  and  before  the  said  statute,  was  bound  to  issue  such 
"  writ  of  habeas  corpus  ad  subjiciendum  in  time  of  vacation,  upon  the  demand  of  any  person 
*  under  restraint  ;  and  the  judges  might  refuse  to  award  such  writ,  if  they  thought  proper." 

—  Upon  the  6th  question,  "  That  the  judges,  by  the  common  law,  and  before  the  statute, 
"  were  not  bound  to  make  such  writ,  so  issued  in  time  of  vacation,  returnable  immediate  ; 
"  and  they  could  not  enforce  obedience  to  such  writ  issued  in  time  of  vacation,  if  the  party 
«*  served  therewith  refused  to  obey  the  same.  —  Upon  the  7th  question,  "  That  the  subject 
"  had  not  any  remedy,  by  law  or  otherwise,  against  a  judge  for  what  he  did   in  his  ju- 
««  dicial  capacity,  before  the  statute  31  Car.  a."  —  Upon  the  8th  question,  "  That,  at  com- 


"  mon  law,  the  court  always  granted  an  alias  and^/wnVs  habeas  corpus  before  they  enforced 
"  obedience  by  attachment  or  otherwise;  but  since  the  statute  of  the  31  Car.  2.  the  practice 
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"  has  been  in  that  respect  altered."  —  Upon  the  9th  question,  "  That  the  word*  of  the 
"  statute  \i  Car.  a.  and  of  the  several  provisions  therein  made  for  the  immediate  awarding 
*  and  returning  the  writ  of  habeat  corpus,  do  not  extend  to  the  case  of  any  man  compelled 
"  against  his  will,  in  time  of  peace,  either  into  the  land  or  sea  service,  without  any  colour 
"  of  legal  authority,  or  to  any  cases  of  imprisonment,  detainer,  or  restraint  whatsoever,  ex- 
"  cept  cases  of  commitment  for  criminal  or  supposed  criminal  matter;  but  in  favour  of  li« 
"  berty,  the  judges  of  the  court  of  King's  Bench  have,  in  conformity  to  that  statute, 
"  extended  the  same  relief  to  all  cases."  —  Upon  the  loth  question,  "  That  the  judges  are 
"  not  in  all  cases  so  bound  by  the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  dis- 
"  charge  the  person  brought  before  them,  in  case  it  manifestly  appears  to  them  that  such 
"  return  is  false,  and  that  the  person  is  restrained  of  his  liberty  by  the  most  unwarrantable 
"  means,  and  in  direct  violation  of  law  and  justice." 

Mr.  Baron  Adams,  upon  the  ad  question,  delivered  his  opinion,  "  That,  in  cases  not  within 
"  the  said  act,  by  the  law  as  it  now  stands,  such  writs  may  issue,  in  time  of  vacation,  by  fiat 
"  from  a  judge 'of  the  court  of  King's  Bench,  returnable  before  himself."  —  Upon  the 
"  4th  question,  "  That  it  appears  to  him,  that  at  the  common  law,  before  the  Restoration, 
"  the  judges  did  not  issue  such  writs  of  habeas  corpus  at  the  prayer  of  the  subject  in  time  of 
"  vacation,  but  that  it  began  first  to  be  put  in  practice  about  that  time;  yet  he  cannot  say 
"  they  could  not  have  done  it  before,  as  the  same  authority  which  warranted  their  doing  it 
"  then,  would  have  warranted  it  before,  had  it  been  thought  necessary  or  expedient."  — 
Upon  the  jth  question,  "  That  the  judges  at  the  common  law,  and  before  the  said  statute, 
"  while  no  such  practice  was  as  yet  settled  and  established  by  usage,  were  not  bound  to  issue 
such  writs  of  habeas  corpus  in  time  of  vacation,  but  apprehends  that  the  judges  of  the 
court  of  King's  Bench,  upon  a  case  properly  laid  before  them,  are  bound  at  this  day,  the 
practice  standing  confirmed  and  established   by  so  long  an  usage,  to  issue  such  writ  in  the 
vacation  in  cases  not  within  the  said  statute."  —  Upon  the  6th  question,  "  That,  as  at  the 
common  law,  and  before  the  said  statute,  the  judges  were  not  bound  to  issue  such  writs  of 
habeas  corjjus  in  the  vacation,  so  they  were  not  bound  to  make  it  returnable  immediate,  ncr 
had  any  means  of  enforcing  obedience  to  it."  —  Upon  the  ;th  question,  "  That  if  a  judge, 
before  the  said  statute,  had  refused  to  grant  a  writ  of  habeas  corpus,  the  subject  had  no  re- 
medy against  the  judge  for  such  refusal.  —  Upon  the  8th  question,  "  That  in  no  case  a 
"  single  judge  could  do  more  than  grant  an  alias  or  planet  habeat  corpus  ;  but  as  to  writs 
"  issued  by  the  court,  the  court  have  of  late  years  adopted  a  practice  of  granting  an  attach- 
"  ment  to  enforce  obedience  to  the  first  writ."  —  Upon  the  gth  question,  "  That  the  said 
"  statute  of  the  3ist  of  King  Charles  a.  and  the  several  provisions  therein,  do  not  extend  to 
"  any  cases  of  imprisonment  or  restraint  whatsoever,  except  cases  of  criminal  or  supposed 
"  criminal  matter."  —  Upon  the  roth  question,  "  That  if  an  action  was  brought  for  a  false 
"  return  made  to  an  habeas  corpus,  and  therein  the  return  should  be  falsified  by  judgment 
"  upon  verdict,  demurrer,  or  otherwise,  the  judges  might  thereupon  issue  an  alias  habeas 
"  corpus,  and  upon  that  discharge  the  party;  but  that,  in  all  cases  whatsoever,  when  the 
"  matter  comes  before  the  court,  singly  upon  the  return  made  to  the  habeas  corpus,  if  that 
"  return  contains  a  sufficient  and  justifiable  cause  of  restraint,  the  judges  must  determine 
"  upon  the  cause  as  it  there  appears,  and  cannot  hear  any  proof  in  contradiction  to  it;  but 
"  are  so  bound  by  the  facts  set  forth  therein,  that  though  they  be  false  in  fact,  and  the  party 
"  in  truth  restrained  of  his  liberty  by  the  most  unwarrantable  means,  and  in  direct  violation 
"  of  law  and  justice,  they  cannot  discharge  him,  but  he  is  driven  to  his  action." 

Mr.  Baron  Smythe,  upon  the  ad  question,  delivered  his  opinion,  "  That,  in  cases  not  within 
"  the  said  act,  such  writs  of  habeas  corpus,  by  the  law  as  it  now  stands,  may  issue  in  the 
"  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before  himself."  — 
Upon  the  4th  question,  "  That,  at  the  common  law,  and  before  the  said  statute  of  the 
"  3 ist  of  King  Charles  j.  the  judges  of  the  court  of  King's  Bench  could  issue  such  writs 
"  of  habeas  corpus  in  time  of  vacation,  where  a  probable  cause  was  shewn  that  The  person 
"  was  unjustly  imprisoned,  or  bailable."  —  Upon  the  jth  question,  "  That,  at  the  common 
'  law,  and  before  the  said  statute,  the  judges  of  the  court  of  King's  Bench  were  bound  to 
"  issue  such  writs  of  habeas  corpus  in  time  of  vacation,  if  a  probable  cause  was  shewn,  but  not 
"  without."  —  Upon  the  6th  question,  "  That  the  judges  at  the  common  law,  and  before 
"  the  said  statute,  were  not  bound  to  make  such  writs,  so  issued  in  time  of  vacation,  return- 
able immediate,  but  ought  to  make  them  returnable  before  themselves,  or  in  court,  as  would 
best  answer  the  purposes  of  justice.  They  could  not,  in  vacation-time,  enforce  obedience 
to  such  writ;  but,  if  the  party  served  therewith  should  neglect  or  refuse  to  obey  the  same, 
the  court  of  King's  Bench,  in  the  next  term,  could  enforce  obedience  to  such  writ  by  at- 
tachment." —  Upon  the  ;th  question,  "  That  a  judge,  before  the  said  statute,  for  his  refusal 
to  grant  a  writ  of  habeas  corpus,  where  he  ought  to  have  granted  it,  would  have  been  liable 
to  punishment  in  the  same  manner  as  for  any  other  breach  of  his  duty."  —  Upon  the 
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8th  question,  "  That,  in  case  such  writ  of  habeas  corpus,  at  the  common  law,  be  directed 
"  to  any  person  returnable  immediate,  such  person  may  stand  out  an  alias  and  pluries,  if  the 
"  party  suing  out  the  writ  chooses  to  sue  out  an  alias  and  pluries  habeas  corpus  ;  but  the  court 
"  will  grant  an  attachment  for  the  first  disobedience,  without  putting  the  party  to  his  alias  and 
"  pluries."  —  Upon  the  9th  question,  "  That  the  said  statute  of  the  3ist  of  King  Charles  a. 
"  and  the  several  provisions  therein,  do  not  extend  to  any  cases  of  imprisonment,  detainer, 
"  or  restraint  whatsoever,  except  cases  of  commitment  for  criminal,  or  supposed  criminal 
"  matters."  —  Upon  the  loth  question,  "  That  the  judges  were  so  bound  by  the  facts  set 
"  forth  in  the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  enter  into  proof  by  affi- 
"  davits  to  controvert  the-*eturn ;  the  facts  set  forth  in  the  return  can  be  controverted  or 
"  contradicted  only  by  the  verdict  of  a  jury." 

Mr.  Baron  Legge,  upon  the  ad  question,  delivered  his  opinion,  "  That,  in  cases  not 
"  within  the  said  act,  such  writ  of  habeas  corpus,  by  the  law  as  it  now  stands,  may  issue  in 
"  the  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before  him- 
"  self."  —  Upon  the  4th  question,  "  That,  at  the  common  law,  and  before  the  statute  of 
"  habeas  corpus  in  the  jist  of  King  Charles  2.  no  judge  could  regularly  issue  a  writ  of  habeas 
"  corpus  ad  subjiciendum,  in  time  of  vacation,  in  any  case."  —  Upon  the  jth  question,  "  That 
"  the  judges,  at  the  common  law,  and  before  the  said  statute,  were  not  bound  to  issue  such 
"  writ  of  habeas  corpus  ad  subjiciendum ,  in  time  of  vacation,  upon  the  demand  of  any  person 
"  under  restraint ;  but  might  refuse  to  award  such  writ,  if  they  thought  proper."  —  Upon  the 
6th  question,  "  That  the  judges,  at  the  common  law,  and  before  the  said  statute,  were  not 
"  bound  to  make  such  writs,  issued  in  time  of  vacation,  returnable  immediate,  and  could  not 
"  enforce  obedience  to  such  wri;  issued  in  time  of  vacation,  if  the  party  served  therewith 
"  should  neglect  or  refuse  to  obey  the  same,  by  any  means."  —  Upon  the  7th  question,  "  That 
"  if  a  judge,  before  the  said  statute,  should  have  refused  to  grant  the  said  writ  upon  the 
"  demand  of  any  person  under  any  restraint,  the  subject  had  not  any  remedy  at  law,  by  action 
"  or  otherwise,  against  the  judge  for  such  refusal."  —  Upon  the  8th  question,  "  That  in  case 
"  a  writ  of  habeas  corpus  ad  subjiciendum,  at  the  common  law,  had  been  directed  to  any 
"  "person,  returnable  immediate,  such  person  might  have  stood  out  an  alias  and  pluries  habeas 
"  corpus,  before  due  obedience  thereto  could  have  been  regularly  enforced  by  the  course  of 
"  the  common  law ;  but,  as  the  law  now  stands,  the  practice  has  long  prevailed,  for  the 
"  court  of  King's  Bench  to  enforce  the  first  habeas  corpus  by  an  attachment."  —  Upon  the 
9th  question,  "  That  the  said  statute  of  the  jist  of  King  Charles  2.  and  the  several  pro- 
"  visions  therein  made  for  the  immediate  awarding  and  returning  the  writ  of  habeas  corpus, 
"  do  not  extend  to  the  case  of  any  man  Compelled  against  his  will,  in  time  of  peace,  either 
"  into  the  land  or  sea-service,  without  any  colour  of  legal  authority;  or  to  any  cases  of  im- 
"  prisonment,  detainer,  or  restraint  whatsoever,  except  cases  of  commitment  for  criminal, 
"  or  supposed  criminal  matters."  —  Upon  the  loth  question,  "  That  the  judges  are  not,  in 
"  all  cases  whatsoever,  so  bound  by  the  facts  set  forth  in  the  return  to  the  writ  of  habeas 
"  corpus,  that  they  cannot  discharge  the  person  brought  up  before  them,  although  it  should 
"  appear  most  manifestly  to  the  judges,  by  the  clearest  and  most  undoubted  proof,  that  such 
"  return  is  false  in  fact;  and  that  the  person  so  brought  up  is  restrained  of  his  liberty,  by  the 
"  most  unwarrantable  means,  and  in  direct  violation  of  law  and  justice." 

Mr.  Justice  Clive,  upon  the  ad  and  4th  questions,  delivered  his  opinion,  "  That,  at  the 
"  common  law,  and  before  the  statute  of  31  Car.  a.  no  judge  could  regularly  issue  a  writ  of 
"  habeas  corpus  ad  subjiciendum  in  time  of  vacation ;  but,  by  the  law  as  it  now  stands,  such 
"  writs  may  issue  in  the  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  return- 
"  able  before  himself."  —  Upon  the  5 th  question,  "  That  no  judge,  by  the  common  law,  and 
M  before  the  said  statute,  was  bound  to  issue  such  writ  of  habeas  corpus  and  subjiciendum 
"  in  time  of  vacation,  upon  the  demand  of  any  person  under  restraint,  and  the  judges  might 
"  refuse  to  award  such  writ."  —  Upon  the  6th  question,  "  That  the  judges,  by  the  common 
"  law,  and  before  the  said  statute,  were  not  bound  to  make  such  writ  so  issued  in  time  of 
"  vacation,  returnable  immediate,  and  they  could  not  enforce  obedience  to  such  writ  issued  in 
"  the  time  of  vacation,  if  the  party  served  therewith  refused  to  obey  the  same."  —  Upon  the 
;th  question,  "  That  the  subject  had  not  any  remedy,  by  law  or  otherwise,  against  a  judge 
"  for  what  he  did  in  his  judicial  capacity,  before  the  said  statute  31  Car.  a."  —  Upon  the 
8th  question.  "  That  at  common  law,  the  court  always  granted  an  alias  and  pluries  habcat 
"  corpus  before  they  enforced  obedience  by  attachment."  —  Upon  the  9th  question,  "  That 
"  the  words  of  the  statute  of  the  31  Car.  a.,  and  of  the  several  provisions  therein  made, 
u  for  the  immediate  awarding  and  returning  the  writ  of  habeas  corpus,  do  not  extend  to  the 
a  case  of  any  man  compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or  sea 
"  service,  without  any  colour  of  legal  authority;  or  to  any  cases  of  imprisonment,  detainer, 
"  or  restraint  whatsoever,  except  cases  of  commitment  for  criminal  or  supposed  criminal 
"  matters." — Upon  the  roth  question,  "  That  the  judges  are  not  in  all  cases  so  bound  by 

"  the 


(B)  Of  the  Habeas  Corpus  ad  subjiciendum.  145 

"  the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  discharge  the  person  brought  be- 
"  fore  them,  in  case  it  manifestly  appears  to  them  that  such  return  is  false,  and  that  the  person 
"  is  restrained  of  his  liberty  by  the  most  unwarrantable  means,  and  in  direct  violation  of  law 
"  and  justice." 

Mr.  Justice  Dennison,  upon  the  zd  question,  delivered  his  opinion,  "  That  in  cases  not  with- 
"  in  the  said  act,  such  writs  of  habeas  corpus,  by  the  law  as  it  now  stands,  may  issue  in  the 
"  vacation  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before  himself."  — 
Upon  the  4th  question,  "  That  before  the  statute  of  the  jist  of  King  Charles  ^.  the  judges  of 
"  the  court  of  King's  Bench,  by  usage,  might  issue  a  writ  of  habeas  corpus  ad  subjiciendum  in 
"  time  of  vacation." — Upon  the  5th  question,  "  That  the  judges  of  the  court  of  King's 
"  Bench  might  issue  such  writs  in  time  of  vacation,  upon  probable  cause  proved  by  affidavits; 
"  but  the  usage  was  not  certainly  established."  —  Upon  the  6th  question,  "  That  the  judges  of 
"  the  court  of  King's  Bench,  before  the  said  statute,  might  make  such  writs  returnable  either 
"  immediate,  or  in  the  subsequent  term ;  but  could  not  enforce  obedience  to  such  writ  issued 
"  in  the  vacation;  but  it  might  be  done  in  the  subsequent  term."  —  Upon  the  ;th  question, 
"  That  if  a  judge,  before  the  statute,  should  have  refused  to  grant  the  said  writ  upon  demand, 
"  no  action  would  lie  against  him."  —  Upon  the  8th  question,  "  That  before  the  said  statute, 
"  the  party  might  stand  out  an  alias  and  pluries  ;  but,  since  the  said  statute,  the  course  hath 
"  been  to  grant  an  attachment  without  any  alias  or  pluries." — Upon  the  gth  question,  "  That 
"  the  said  statute  of  the  jist  of  King  Charles  z.,  and  the  several  provisions  therein  made,  for 
"  the  immediate  awarding  and  returning  the  writ  of  habeas  corpus,  do  not  extend  to  the  case 
"  of  any  man  compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or  sea  service, 
"  without  any  colour  of  legal  authority;  or  to  any  cases  of  imprisonment,  detainer,  or  restraint 
"  whatsoever,  except  cases  of  commitment  for  criminal  or  supposed  criminal  matters."  — 
Upon  the  roth  question,  "  That,  in  all  cases  whatsoever,  where  the  return  consists  of  facts 
"  justifying  the  taking  and  detaining  by  law,  the  judges  are  so  bound  by  the  facts  set  forth  in 
"  the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  discharge  the  person  brought  up 
"  before  them  upon  affidavits  to  be  read  in  that  proceeding,  contradicting  the  facts  contained 
"  in  the  return;  but,  if  it  should  appear  most  manifestly  to  the  court,  by  the  clearest  and  most 
"  undoubted  proof,  either  in  action  or  in  some  collateral  proceeding,  that  such  return  is  false 
"  in  fact,  and  that  the  person  so  brought  up  is  restrained  of  his  liberty  by  unwarrantable 
"  means,  and  in  direct  violation  of  law  and  justice,  the  prisoner  may  be  discharged." 

Lord  Chief  Baron  Parker,  upon  the  second  question,  delivered  his  opinion,  "  That  in  cases 
not  within  the  act  of  the  3ist  of  King  Charles  2.,  writs  of  habeas  corpus  ad  subjiciendum,  by 
"  the  law  as  it  now  stands,  may  issue  in  vacation,  by  fiat  from  a  judge  of  the  court  of  King's 
"  Bench,  returnable  before  himself."  —  Upon  the  4th  question,  "  That  before  the  statute  of 
"  the  3istof  King  Charles  2.,  some  of  the  judges  of  the  King's  Bench  did,  in  fact,  issue  writs 
"  of  habeas  corpus  ad  subjiciendum  in  time  of  vacation;  but  it  does  not  appear  to  his  satisfac- 
"  tion,  that  there  was  any  certain  settled  practice  for  issuing  writs  of  habeas  corpus  ad  subjici- 
"  endum  in  vacation,  before  the  statute  of  the  3ist  of  King  Charles  2.,  upon  the  application  of 
"  a  person  under  restraint;  but  it  has  been  shewn  that,  in  two  instances  before  the  said  sta- 
"  tute,  the  court  disapproved  of  such  practice ;  and  he  is  therefore  inclined  to  think,  that  the 
"  judges  of  the  court  of  King's  Bench  could  not,  before  the  said  statute,  regularly  issue  a  writ 
"  of  habeas  corpus  ad  subjiciendum,  for  the  purpose  of  discharging  or  bailing  any  person  so 
"  under  restraint  as  aforesaid,  though  he  cannot  positively  say  that  they  could  not  do  so."  — 
Upon  the  5th  question,  "  That  the  judges,  at  the  common  law,  and  before  the  said  statute, 
"  were  not  bound  to  issue  such  writ  of  habeas  corpus  ad  subjiciendum  in  time  of  vacation 
"  upon  the  demand  of  any  person  under  restraint,  but  might  refuse  to  award  such  writ,  if  a  pro- 
"  per  foundation  was  not  laid  for  it  by  affidavit."  —  Upon  the  6th  question,  "  That  the  judges, 
"  at  the  common  law,  and  before  the  said  statute,  were  not  bound  to  make  writs  of  habeas 
"  corpus  ad  subjiciendum,  issued  in  vacation,  returnable  immediate  ;  nor  could  they  in  time  of 
"  vacation  enforce  obedience  to  such  writ  issued  in  time  of  vacation,  if  the  party  served  there- 
"  with  should  neglect  or  refuse  to  obey  the  same,  by  any  means  whatsoever."  —  Upon  the  yth 
"  question,  "  That  if  a  judge,  before  the  said  statute,  should  have  refused  to  grant  the  said 
"  writ,  upon  the  demand  of  any  person  under  any  restraint,  the  subject  had  not  any  remedy 
"  at  law,  by  action  or  otherwise,  against  the  judge  for  such  refusal."  —  Upon  the  8th  question, 
"  That  in  case  a  writ  of  habeas  corpus  ad  subjiciendum,  at  the  common  law,  and  before  the  said 

statute,  had  been  directed  to  any  person,  returnable  immediate,  such  person  might  have  stood 

out  an  alias  and  pluries  habeas  corpus  before  due  obedience  thereto  could  have  been  regu- 
"  larly  enforced  by  the  course  of  the  common  law;  but  the  method  of  proceeding  by  alias 
"  and  pluries  habeas  corpus,  in  cases  out  of  the  said  statute,  has  been  long  discontinued;  and, 

in  case  a  writ  of  habeas  corpus  ad  subjiciendum,  at  the  common  law,  be  now  directed  to  any 
w  person  returnable  immediate,  he  thinks  that  the  court  would  enforce  obedience  to  such  writ 
'  by  attachment."  — Upon  the  gth  question,  "  That  the  said  statute  of  the  3ist  of  King 
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"  Charles  ^.,  and  the  several  provisions  therein  made  for  the  immediate  awarding  and  return- 
"  ing  the  writ  of  habeas  corpus,  do  not  extend  to  the  case  of  any  man  compelled  against  his 
"  will,  in  time  of  peace,  either  into  the  land  or  sea  service,  without  any  colour  of  legal  autho- 
"  rity;  or  to  any  cases  of  imprisonment,  detainer,  or  restraint  whatsoever,  except  cases  of 
"  commitment  for  criminal  or  supposed  criminal  matters."  —  Upon  the  loth  question, "  That 
"  in  no  case  whatsoever  the  judges  are  so  bound  by  the  facts  set  forth  in  the  return  to  the  writ 
"  of  habeas  corpus,  that  they  cannot  discharge  the  person  brought  up  before  them,  if  it  should 
"  appear  most  manifestly  to  the  judges,  by  the  clearest  and  most  undoubted  proof,  that  such 
"  return  is  false  in  fact,  and  that  the  person  so  brought  up  is  restrained  of  his  liberty  by  the 
"  most  unwarrantable  means,  and  in  direct  violation  of  law  and  justice;  but,  by  the  clearest 
"  and  most  undoubted  proof,  he  understands  the  verdict  of  a  jury,  or  judgment  on  demurrer, 
"  or  otherwise,  in  an  action  for  a  false  return ;  and,  in  case  the  facts  returned  to  a  writ  of 
"  habeas  corpus  shew  a  sufficient  ground  in  point  of  law  for  such  restraint,  he  is  of  opinion, 
"  that  the  court,  or  judge,  before  whom  such  writ  is  returnable,  cannot  try  the  facts  contained 
"  in  such  return  by  affidavits." 

Lord  Chief  Justice  Willes,  upon  the  second  question,  delivered  his  opinion,  "  That  in  cases 
"  not  within  the  said  act,  such  writs  of  habeas  corpus,  by  the  law  as  it  now  stands,  may  issue 
*'  in  the  vacation,  by  fiat  from  a  judge  of  the  court  of  King's  Bench,  returnable  before  him- 
"  self."  —  Upon  the  4th  question,  "  That  at  the  common  law,  and  before  the  statute  of  the 
'"  3ist  of  King  Charles  2.,  none  of  the  judges  could  regularly  issue  an  habeas  corpus  ad  sub- 
'  "  jiciendum  in  time  of  vacation,  in  any  case  whatsoever." — Upon  the  jth  question,  "  That 
"  the  judges,  at  the  common  law,  and  before  the  said  statute,  were  not  bound  to  issue  such 
"  writs  of  habeas  corpus  ad  subjidendutn  in  time  of  vacation,  upon  the  demand  of  any  person 
"  under  restraint;  but  that  they  might  refuse  to  award  such  writ,  if  they  thought  proper."  — 
Upon  the  6th  question,  "  That  the  judges,  at  the  common  law,  before  the  said  statute  were 
"  not  bound  to  make  such  writs,  so  issued  in  time  of  vacation,  returnable  immediate  ;  and  that 
"  they  could  not  enforce  obedience  to  such  writs  issued  in  time  of  vacation,  if  the  party  served 
"  therewith  should  neglect  or  refuse  to  obey  the  same,  by  any  means  whatsoever,  before  the 
"  next  term."  —  Upon  the  ;th  question,  "  That  if  a  judge,  before  the  said  statute,  should 
"  have  refused  to  grant  the  said  writ  upon  the  demand  of  any  person  under  any  restraint,  the 
"  subject  had  not  any  remedy  at  law,  by  action  or  otherwise,  against  the  judge  for  such  re- 
"  fusal."  —  Upon  the  8th  question,  "  That  in  case  a  habeas  corpus  ad  subjiciendum,  at  the 
"  common  law,  had  been  directed  to  any  person,  returnable  immediate,  such  person  might 
"  stand  out  an  alias  and  pluries  habeas  corpus  before  due  obedience  thereto  could  be  regularly 
"  enforced  by  the  course  of  the  common  law." — Upon  the  9th  question,  "  That  the  words 
"  of  the  statute  of  the  3151  Car.  2.,  and  the  several  provisions  therein  made  for  the  immediate 
"  awarding  and  returning  the  writ  of  habeas  corpus,  do  not  extend  to  the  case  of  any  man 
"  compelled  against  his  will,  in  time  of  peace,  either  into  the  land  or  sea  service,  without  any 
"  colour  of  legal  authority ;  nor  to  any  cases  of  imprisonment,  detainer,  or  restraint,  except 
"  cases  of  commitment  for  criminal  or  supposed  criminal  matters."  —  Upon  the  loth  question, 
"  That  the  judges  are  not  in  all  cases  whatsoever  so  bound  by  the  facts  set  forth  in  the  return 
"  to  the  writ  of  habeas  corpus,  that  they  cannot  discharge  the  person  brought  up  before  them 
"  though  it  should  appear  most  manifestly  to  them,  by  the  clearest  and  most  undoubted  proof, 
"  that  such  return  is  false  in  fact,  and  that  the  person  so  brought  up  is  restrained  of  his  liberty 
"  by  the  most  unwarrantable  means,  and  in  direct  violation  of  law  and  justice." 

Then  it  was  proposed,  "  That  the  following  question  be  put  to  the  judges,"  videlicet, 
"  Whether,  if  a  writ  of  habeas  corpus  ad  subjiciendum  at  the  common  law  be  applied  for,  either 
"  in  term  or  vacation  time,  by  the  friend  or  agent,  and  on  the  behalf,  of  any  person  under 
"  actual  confinement  or  restraint;  and  if  the  person  so  applying  should  make  an  affidavit  of 
"  such  confinement  or  restraint,  and  that  he  believes  the  same  not  to  be  by  virtue  of  any  com- 
"  mitment  for  criminal  or  supposed  criminal  matter,  but  should  declare,  that  he  could  give  no 
"  other  material  information  relative  thereunto;  would  such  an  affidavit,  as  the  law  now 
"  stands,  be  a  proper  probable  cause  for  the  awarding  of  the  said  writ  of  habeas  corpus?  and 
"  would  the  court,  or  judge,  be  bound  immediately  to  award  the  same  as  a  writ  of  right? 
"  or  would  the  court,  or  judge,  be  bound  to  refuse  the  same  upon  such  affidavit  only?  or 
"  is  it  in  such  case  entirely  left  to  the  discretion  of  the  court,  or  judge,  to  grant  the  said 
"  writ  of  habeas  corpus  to  one  person  upon  such  affidavit,  and  refuse  it  to  another  upon  such 
"  affidavit,  if  they  should  so  think  fit?"  And  the  same  being  objected  to,  after  debate,  the 
question  was  put,  "  Whether  the  said  question  shall  be  put  to  the  judges?"  It  was  resolved 
in  the  negative.] 

||  Though  it  was  now  seen  that  there  was  a  material  difference  of  opinion  among  the  judge* 
upon  this  great  constitutional  point;  though  the  defects  in  the  law  were  fully  exposed,  and  the 
lords,  while  they  rejected  the  measure  then  before  them,  acknowledged  the  necessity  of  a  further 
legislative  enactment  to  supply  those  defects,  by  their  direction  to  the  judges  to  prepare  a  bill  for 

that 
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that  purpose ;  yet  the  effect  of  the  discussion  was  short  and  transient.  No  notice  was  taken  in  the 
following  session  of  the  bill  which  thejudges  had  prepared,  nor  was  the  subject  in  any,  the  slight- 
est, manner  touched  upon.  All  that  had  passed  seemed  to  have  at  once  sunk  into  oblivion ;  the 
law,  as  it  stood,  was  acquiesced  in,  as  fully  adequate  to  the  publick  security ;  Mr.  Justice  Black- 
stone,  in  considering  the  statute  of  the  3ist  of  King  Charles  z.,  in  his  Commentaries,  published 
only  a  few  years  afterwards,  asserts  (book  iii.  c.  8.)  that  "  the  remedy  is  now  complete  for  re- 
"  moving  the  injury  of  unjust  and  illegal  confinement;"  Ireland,  upon  her  separation  from  this 
country  in  1781,  took  the  statute  as  she  found  it,  and  entered  it  in  her  statute-book  with  all 
its  imperfections ;  and  when  the  act  lately  passed,  in  the  j6th  of  the  king,  was  first  introduced 
into  the  House  of  Lords,  it  was  opposed  by  the  then  chief  justice  of  the  King's  Bench,  as  a 
measure  wholly  unnecessary.  One  knows  not  indeed  how  to  reconcile  with  the  high  spirit  of 
the  people  of  this  country,  and  their  ardent  love  of  liberty,  the  difficulty  and  repugnance 
which  their  legislature  have  felt  in  the  passing  of  bills  calculated  to  give  further  effect  to,  and  to 
extend  the  benefits  of  the  writ  of  habeas  corpus.  The  statute  of  the  3ist  of  King  Charles  a.,  if  we 
may  credit  Burnet,  was  carried  by  a  mere  trick,  with  an  actual  majority  against  it.  I  give  the 
account  in  the  very  words  of  the  historian.  "  The  act,"  meaning  the  act  of  Charles,  "  was 
"  passed,"  he  says,  "  by  an  odd  artifice  in  the  House  of  Lords.  Lord  Grey  and  Lord  Norris 


ajes 

"  ing  of  ten.  So  it  was  reported  to  the  House,  and  declared  that  they  who  were  for  the  bill 
"  were  the  majority;  though  it,  indeed,  went  on  the  other  side;  and  by  this  means  the  bill 
"  passed."  Own  Times,  vol.  i.  p.  273.  Though  we  may  not  give  implicit  credit  to  this  story, 
we  collect  this  from  it,  that  the  division  must  have  been  very  near,  else  such  a  story  could  not 
have  obtained  a  circulation.  When  the  late  act  of  56  G.  3.  was  first  brought  under  the  con- 
sideration of  parliament,  it  was  rejected.  It  passed,  as  the  act  of  Charles  had  done,  through  the 
lower  house  without  difficulty ;  but  it  met  with  so  strong  an  opposition  in  the  other  house,  par- 
ticularly from  the  two  great  law  lords,  the  Channellour  and  the  Chief  Justice  of  the  King's 
Bench,  the  one  declaring  it  to  be  unnecessary,  and  the  other  objecting  to  it  as  savouring  of  the 
innovating  spirit  of  the  times,  and  likely  to  be  injurious  to  the  naval  service,  that  it  was  lost  upon 
the  second  reading.  The  bill  would  probably  have  been  no  more  heard  of,  but  for  the  spirit 
and  perseverance  of  the  gentleman  by  whom  it  had  been  brought  in,  Mr.  Serjeant  Onslow,  who, 
immediately  upon  its  rejection  by  the  Lords,  moved  the  Commons  for  a  select  committee  to  in- 
vestigate the  subject.  His  motion  was  instantly  complied  with,  and  the  committee  thereupon 
appointed  reported  the  existing  laws  to  be  inadequate  to  the  publick  security.  His  ground 
being  thus  strengthened,  the  learned  Serjeant,  in  the  following  session,  introduced  the  bill 
again,  when,  as  before,  it  passed  speedily  through  the  Commons;  but,  though  there  appeared 
to  be  no  direct  opposition  to  it  in  the  other  house,  and  the  Chief  Justice  of  the  King's  Bench 
had  become  friendly  to  it ;  yet  it  was  found  necessary,  in  order  to  facilitate  its  progress,  and 
to  secure  its  passage  before  the  close  of  the  session,  which  was  far  advanced,  to  withdraw  the 
great  seal  from  its  provisions,  and  to  confine  the  powers  granted  by  it  to  the  judges  of  the 
courts  of  common  law.  Thus  altered,  it  passed  into  a  law  without  further  objection. 

The  bill  in  its  original  shape,  as  introduced  by  the  learned  serjeant,  was  nearly,  if  not  en- 
tirely, the  same  with  that  prepared  by  the  judges  in  1758.  The  act  differs  from  it  in  the 
substitution  of  a  power  to  arrest  and  hold  to  bail  by  the  warrant  of  a  judge,  instead  of  the 
granting  of  an  attachment  by  a  judge  in  case  of  disobedience;  in  the  omission  of  powers  to 
grant  issues  and  award  costs;  in  making  no  mention  of  the  great  seal;  and  in  its  extension  to 
Ireland.  It  is  not  an  unimportant  circumstance  to  notice,  that  this  last  alteration  was  made 
at  the  express  instance  of  Mr.  Croker,  the  then  secretary  to  the  Admiralty,  upon  the  first  in- 
troduction of  the  bill  into  the  House  of  Commons  in  1814. 

There  is  a  statute  in  Scotland  against  wrongous  imprisonment,  and  undue  delays  in  trials, 
which  is  considered  to  be  as  valuable  for  the  protection  of  the  liberty  of  the  subject  in  that 
country,  as  the  habeas  corpus  acts  are  in  England.  It  was  declared  by  the  claim  of  rights,  that  the 
imprisonment  of  persons  without  expressing  the  reasons  thereof,  and  delaying  to  put  them  to 
trial,  is  contrary  to  law  ;  but,  notwithstanding  this  declaration,  this  abuse  of  power  had  never 
been  properly  restrained.  An  act  had  been  frequently  demanded,  but  none  was  passed  till 
the  3ist  of  January,  1701.  By  that  statute,  the  informer  is  required  to  subscribe  his  inform- 
ation ;  the  magistrate  to  sign  a  warrant  expressive  of  the  particular  cause  of  commitment ; 
and,  upon  application  to  a  competent  judge,  the  prisoner  is  ordered  to  be  released  upon  bail, 
within  twenty-four  hours,  unless  the  offence  be  capital,  in  which  case  his  trial  is  to  be  brought 
on  within  sixty  days.  When  released  on  the  failure  to  prosecute,  he  may  be  imprisoned  again 
on  a  second  indictment :  but,  if  twice  discharged,  he  is  exempt  from  all  further  prosecution 
for  the  same  offence.  Arbitrary  transportation,  so  frequent  during  the  former  reigns,  is  pro- 
hibited without  a  legal  sentence,  or  judicial  consent ;  and  in  addition  to  the  severe  penalties 
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annexed  to  wrongful  imprisonment,  or  wrongful  transportation,  the  judges  who  reject  the 
prisoner's  application,  or  refuse  to  give  full  effect  to  the  act,  are  declared  incapable  of  publick 
trust.  If  inferior,  in  some  particulars,  to  the  habeas  corpus  act  in  Etigland,  says  Mr.  Laing, 
the  act  inflicts  a  more  adequate  penalty  on  the  iniquity  of  the  judge.  But  for  the  regard 
shewn  to  this  statute  in  the  Scottish  courts,  see  the  case  of  Andrew  v.  Murdoch,  a  Dow's 
P.  C.  40I-H 


(C)  Of  the  Habeas  Corpus  ad  faciendum  fy  recipiendum. 

Mod.  235.        HpHE  habeas  corpus  ad  faciendum  fy  recipiendum  is  used  only  in 

a  Mod.  198.  civil  causes,  and  lies  for  removing  suits  out  of  an  inferior  to 

some  superior  court,  at  the  application  of  the  defendant,  who 

may  imagine  himself  injured  by  the  proceedings  of  such  inferior 

court. 

i  Lev.  i.  [This  writ  is  commonly  called  a  habeas  corpus  cum  causa,  and 

a  Mod.  306.      is  grantable  at  all  times  of  common  right,  whether  in  term  or 
vacation,  without  motion  in  court. 

By  the  statute  of  43  Eliz.  c.  5.,  it  is  enacted,  "  That  no  writ 

"  or  writs  of  habeas  corpus,  or  any  other  writ  or  writs  sued  forth, 

"  or  to  be  sued  forth,  by  any  person  or  persons  whatsoever  out 

"  of  any  of  her  majesty's  courts  of  record  at  Westminster,  to  re- 

"  move  any  action,  suit,  plaint,  or  cause,  depending  or  to  be 

"  depending  in  any  court  or  courts  within  any  city  or  town  cor- 

"  porate,  or  elsewhere,  which  have  or  shall  have  jurisdiction, 

"  power,  or  authority  to  hold  plea  in  any  action,  plaint,  or  suit, 

"  shall  be  received  or  allowed  by  the  judge  or  judges,  officer  or 

"  officers,  of  the  court  or  courts  wherein  or  to  whom  any  such 

"  writ  or  writs  shall  be  delivered  (but  that  he  and  they  shall  and 

"  may  proceed  in  the  said  cause  and  causes  ready  to  be  tried,  as 

"  though  no  such  writ  or  writs  were  sued  forth  or  delivered  to 

"  him  or  them,)  except  that  the  said  writ  or  writs  be  delivered 

"  to  the  judge  or  judges,  officer  or  officers  of  the  said  court, 

"  before  that  the  jury  which  is  to  try  the  cause  in  question  be- 

"  tween  the  party  or  parties  plaintiffs,  and  the  party  or  parties 

"  that  sued  forth  the  said  writ  or  writs,  or  for  whose  benefit  the 

"  said  writ  or  writs  is  or  shall  be  sued  forth,  have  appeared, 

"  and  one  of  the  said  jury  sworn  to  try  the  said  cause." 

And  by  21  Jac.  i.  c.  23.  §  2.  t!  No  writ  or  writs  of  habeas 
"  corpus,  certiorari,  or  any  other  writ  or  writs,  process  or  pro- 
"  cesses,  other  than  writs  of  error,  or  attaint  to  be  sued  forth 
"  by  any  person  or  persons  whatsoever,  out  of  or  from  any  of 
"  his  majesty's  courts  of  record  at  Westminster,  or  the  court  of 
"  the  great  sessions  in  Wales,  or  out  of  any  other  court  or 
"  courts,  having,  or  pretending  to  have  power  to  award  such 
"  writs  or  processes,  to  stay  or  remove  any  action,  bill,  plaint, 
"  suit,  or  cause  brought,  commenced,  or  depending,  or  here- 
"  after  to  be  brought,  commenced,  or  depending  in  any  court 
"  or  courts  of  record  within  any  city,  liberty,  town  corporate, 
'*  or  elsewhere,  which  have  or  shall  have  jurisdiction,  power, 
"  or  authority  to  hold  plea  in  that  action,  bill,  plaint,  suit,  or 
"  cause ;  the  same  cause  of  action,  bill,  plaint,  or  suit,  arising 

13*  «  or 
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«  or  growing  within  the  said  city,  liberty,  town  corporate,  or 
"  jurisdiction;  shall  be  received  or  allowed  by  the  steward  or 
**  stewards,  judge  or  judges,  or  officer  or  officers  of  the  court 
«'  or  courts  wherein  or  to  whom  any  such  writ  or  writs  shall  be 
"  directed  and  delivered ;  but  that  he  and  they  shall  and  may 
"  proceed  in  the  said  cause  or  causes  as  though  no  such  writ  or 
"  writs  were  issued  forth  or  delivered  to  him  or  them ;  except 
"  that  the  said  writ  or  writs  be  delivered  to  the  steward  or 
"  stewards,  judge  or  judges,  officer  or  officers  of  the  said  court, 
"  before  issue  or  demurrer  joined  in  the  said  cause  or  causes  so 
"  depending  or  to  be  depending  in  any  such  court  of  record  in 
"  any  city,  liberty,  town  corporate,  or  elsewhere,  having  power 
"  to  hold  such  plea,  so  as  the  said  issue  or  demurrer  be  not 
"  joined  within  six  weeks  next  after  the  arrest  or  appearance  of 
"  the  defendant  or  defendants  to  such  action  or  suit  com- 
"  menced." 

This  last  statute,  it  hath  been  holden,  is  confined  to  inferior  Cox  v.  Hart, 
courts  of  record  ;  and  cloth  not  extend  to  the  case  of  an  inter-  *  Burr.  758. 

locutory  judgment ;  and  the  practice  in  that  case  is  to  allow  the  Tjf™/1  v/   . , 
i   L  r>i-  •  i  j    -^   u      IT         j     ^   Prothesk,  id. 

habeas  corpus  as  upon  the  43  Lhz.  provided  it  be  delivered  at  HSI.    But 

any  time  before  the  jury  are  sworn ;  which  practice  also  obtains  contra,  Wyatt 
where  issue  is  joined  within  six  weeks  next  after  the  defendant's  v-  Markham, 
arrest  or  appearance.  Hombuc'kle  v. 

Eaton,  ibicL 

By  §  3.  of  21  Ja.  c.  23.  If  any  cause  commenced  in  any  such 
inferior  court  be  removed  by  any  writ  or  process,  and  afterwards 
remanded  by  procedendo  or  other  writ,  such  cause  shall  never 
afterwards  be  removed  or  stayed  before  judgment  by  any  writ 
out  of  any  court  whatsoever.  By  §  4.  If  in  any  cause  not  con- 
cerning freehold  or  inheritance,  or  title  of  land,  lease,  or  rent, 
commenced  or  depending  in  any  such  inferior  court  of  record, 
it  shall  appear  or  be  laid  in  the  declaration,  that  the  debt, 
damages,  or  things  demanded  do  not  amount  to  five  pounds, 
such  cause  shall  not  be  stayed  or  removed  by  any  writ  or  writs 
whatsoever,  other  than  writs  of  error  or  attaint. 

But  soon  after  the  passing  of  this  statute  a  method  of  evading  Armington's 
it  was  devised,  by  setting  up  another  action  for  a  fictitious  de-  case> 
mand  of  5/.  or  upwards,  and  then  upon  the  habeas  corpus  both  4°3* 
causes  were  removed.     In  order  to  prevent  this  it  was  enacted  by 
12  Geo.  c.  29.  §  3.  that  the  judges  of  such  inferior  courts  as  are 
described  in  the  statute  of  James  shall  and  may  proceed  in  such 
causes  as  are  therein  specified,  which  appear  or  are  laid  not  to 
exceed  the  sum  of  five  pounds,  although  there  may  be  other  ac- 
tions against  the  defendant,  wherein   the   plaintiff's  demands 
shall  or  may  exceed  the  sum  of  five  pounds.  And  by  the  statute  of 
19  Geo.  3.  c.  70.  §  6.  no  cause  where  the  cause  of  action  shall 
not  amount  to  ten  pounds  or  upwards  shall  be  removed  or  re- 
moveable  into  any  superior  court,  by  any  writ  of  habeas  cot-pits 
or  otherwise,  unless  the  defendant,  who  shall  be  desirous  of  re- 
moving such  cause,  shall  eater  into  a  recognizance  to  the  plain- 

L  3  tiff 
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tiff  in  the  inferior  court,  with  two  sufficient  sureties  in  double 
the  sum  demanded,  for  the  payment  of  the  debt  and  costs,  in 
case  judgment  shall  pass  against  him. 

By  a  proviso  in  §  6.  of  the  statute  of  James,  that  act  is  limited 
to  such  "  courts  of  record  in  cities,  liberties,  towns  corporate, 
"  and  elsewhere,  and  for  so  long  time  only  as  there  is  or  shall 
"  be  an  utter  barrister  of  three  years'  standing  at  the  bar  of  one 
"  of  the  four  inns  of  court,  that  is  or  shall  be  steward,  under- 
"  steward,  or  deputy-steward,  town-clerk,  or  judge,  or  re- 
"  cordcr  of  the  same  inferior  court,  or  that  is  or  shall  be  from 
"  time  to  time  assistant  to  such  judge  or  judges  of  such  inferior 
"  court,  as  shall  not  be  utter  barristers  of  such  standing,  as  is 
"  aforesaid  there  present,  in  which  such  actions,  bills,  plaints, 
"  suits,  or  causes  are  or  shall  be  brought,  commenced,  or  de- 
"  pending  ;  and  not  of  counsel  in  any  action  or  suit  then 
"  depending  in  the  same  inferior  court." 

Clapham's  If  this  proviso  be  not  complied  with,  the  cause  may  be  removed 

case,  Cro.  Ca.    at  any  time  :  and  it  is  not  enough  that  the  judge  is  a  barrister  ; 

^ModT"       ke  must  be/actua%  present  at  the  trial. 

Fairley  v.  M'Connel,  i  Burr.  514. 

Watson  v.  But,  if  the  writ  be  disallowed  by  the  judge  of  the  inferior 

Clerke,  Garth,  court  for  any  of  the  causes  above  specified,  it  must  be  returned 

69-    H![ky!s     to  the  court  above  with  the  special  matter.] 
case,  i  Mod. 

195- 

Salk.  352.  The  writ  suspends  the  power  of  the  court  below  ;    so  that  if 

(a)  After  a       they  proceed  after,  the  proceedings  are  (a)  void,  and  coram  non 


writ 

corpus  served, 

it  is  error  to  proceed.     Cro.  Car.  261.     Ellis  v.  Johnson,  2  Jon.  209.  S.  P.  adjudged.    If  a 

habeas  corpus  be  directed  to  an  inferior  court,  returnable  two  days  after  the  end  of  the 

term,  yet  the  inferior  court  cannot  proceed  contrary  to  it.     Mod.  195.     iz  Mod.  666. 

Skin.  244.  pig.  By  this  writ  the  proceedings  in  the  inferior  court  are  at  an 
[But  this  writ  end  ;  for  the  person  of  the  defendant  being  removed  to  the  su- 
doth  not  re-  perior  court,  they  have  lost  their  jurisdiction  over  him,  and  all 
cord  •  the  re-  tne  proceedings  in  the  superior  court  are  de  novo,  and  (b)  bail 
turn  is  merely  de  novo  must  be  put  in  in  the  superior  court. 
a  history  or 

account  of  the  proceedings  below  sent  up  to  the  superior  court,  to  enable  them  to  judge  and 
determine  the  matter  there.  Ibid,  i  Salk.  352.  6  Mod.  177.  i  T.  11.372.]  (b)  Though 
the  sum  be  under  iol.,  yet  if  in  the  inferior  court  special  bail  was  requisite,  there  shall  be 
special  bail  in  the  court  above. 

Salk.  S.  And  although  this  writ  be  a  writ  of  right,  yet,  where  it  is  to 

Hetherihgton   abate  a  rightful  suit,  the  court  may  refuse  it  ;  as,  where  an  ac- 

v.  Reynolds.     t'on  Qf  ^egt  wag  krougnt  against  a  feme  sole  in  the  palace  court, 

who,  after  appearance  and  plea  pleaded,  married,  and  then  re- 

moved the  cause  by  habeas  corpus  to  B.  It.  where  she  pleaded 

her  coverture  in  abatement;  the  court  held,  that  if  this  matter 

had  been  moved  on  the  return  of  the  habeas  corpus,  they  would 

have  granted  a  procedendo  ;  but  that  now  the  plea  in  abatement 

must  be  holden  good  ;  for  the  proceedings  are  de  HOW,  and  the 

court 
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court  takes  not  notice  of  the  proceedings  below,  or  of  what  pre- 
ceded the  habeas  corpus. 

After  an  interlocutory,  and  before  final  judgment  in  an  infe-  Salk.  353. 
rior  court,  a  habeas  corpus  cum  causa  was  brought.  Before  the 
return  of  the  writ  the  defendant  died,  and  a  procedendo  was 
awarded,  because  by  the  8&pW.  3-c.  n.  the  plaintiff  may 
have  a  scire  facias  against  the  executors,  and  proceed  to  judg- 
ment, which  he  cannot  have  in  another  court ;  and  by  this 
means  he  would  be  deprived  of  the  effect  of  his  judgment,  which 
would  be  unreasonable. 

If  an  action   be  brought  in  London  for  calling  a  woman  a  aRoll.Abr.69. 
whore,  this  cannot  be  removed   by  habeas  corpus,  because  the  Garth.  75. 
words  are  not  actionable  elsewhere;  and   if  allowed  to  be  re- 
moved, the  custom  would  be  destroyed. 

[So  where  a  feme  covert,  sole  trader  in  London,  is  sued  in  Pope  v.  Vaux, 

either  of  the  city  courts.  a  B1-  ReP- 

1060. 

Where  an  action  was  brought  in  the  court  of  the  sheriffs  of  Fry  v.  Cary, 
London  against  two  partners,  and  one  of  them  brought  a  habeas  *  Str.  537. 
corpus,  and  put  in  bail  for  himself  only,  a  procedendo  was  granted ; 
for  otherwise  the  plaintiff  would  have  been  disabled  to  go  on  in 
either  court.] 

II  But  the  plaintiff  in  an  inferior  court,  from  which  a  cause  is  Farquharsonv. 
removed   by  habeas  corpus,  is  not  entitled  to  a  procedendo  after     °  "iS  1(lcolir' 
render  of  the  defendant,  and  notice  of  such  render;  although 
the  render  be  made  after  the  day  on  which  the  rule  for  better 
bail  expires.  || 

[If  a  prisoner,  who  is  brought  up  from  a  county  gaol,  to  be  Anon,  i  Str. 
turned  over  to  the  King's  Bench,  will   not  pay  the  sheriff  the  3°8' 
charges  of  bringing  him  up,  the  court  will  remand  him. 

If  one  shilling  per  mile  is  tendered  and  refused,  an  attachment  Nicholas 
shall  be  granted.  ?\\ug*  case, 

Barnes,  377. 

But  the  gaoler  must  obey  the  habeas  corpus,  though  the  prisoner  Holman  v. 
refuse  to  pay  his  fees,  for  he  has  his  remedy  for  them.  Barber,  Str. 

814.    See 
Crompton  v.  Ward,  Id.  433.  the  opinion  of  Fortescue  J.  contra. 

If  the  plaintiff  deliver  to  the  sheriff  a  habeas  corpus  to  remove  White  v. 
the  defendant  in  execution  on  a  ca.  sa.   to  the  King's  Bench  Heigh,  Str. 
prison,  the  sheriff  cannot  refuse  to  obey  till  his  poundage  is  Ia^a- 
paid.     Semb.     Sed.  qu.     For  it  was  argued  in  this  case,  that  he 
should  carry  him  to  a  judge's  chambers ;  and  Foster  J.  said,  if 
he  came  before  him,  he  would  not  turn  him  over  till  poundage 
paid. 

If  it  is  tested  in  term,  it  may  be  returnable  immediate  before  Bettesworth 
the  chief  justice.  v-  Bell,  3  Burr. 

1875. 

The  plaintiff  may  remove  the  defendant  by  this  writ,  after  he  Ibid. 
has  declared  against  him  in  custody  of  the  sheriff. 

The  defendant  may  be  committed,  though  the  return-day  is  Hewitt  v. 
past.  Powell, 

L  4  A  pri-  Barnes»  "'• 
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Barnes;,  385.  A  prisoner  in  the  Fleet  by  process  of  C.  B.  may  be  brought 
up  by  rule ;  but,  if  holden  by  execution  of  another  court,  there 
must  be  a  habeas  corpus."] 

Tidd'sPr.342.       }|This  writ  lies  for  the  bail  of  the  defendant  to  bring  him  up, 
and  surrender  him  in  their  discharge,  to  the  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison ; 
and  that,  whether  the  defendant  be  in  custody  in  a  civil  suit,  or 
(«)  Sharp  v.      on  a  criminal  account,  (a)     In  civil  cases  the  courts  generally 
Sheriff,  7  T.R,  commit  him  to  the  custody  of  the  marshal  or  warden  ;  but,  where 
336.    Daniel    jje  js  jn  custody  on  a  criminal  account,  they  remand  him  to  his 
former  custody,  (b)     Where  an  impressed  man,  not  being  liable 
to  be  taken  out  of  the  king's  service  by  any  process,  other  than 
for  some  criminal  matter,  was  brought  up  by  the  keeper  of  the 
Savoy  to  be  surrendered  in  discharge  of  his  bail  (c),  the  court 
of  King's   Bench  first  committed  him  to  the  custody  of  the 
marshal,  and  then  ordered  him  to  be  delivered  instanter  to  the 
keeper  of  the  Savoy ;  which  was  done,  and  an  exoneretur  en- 
tered on  the  bail-piece.     The  habeas  corpus,  in  such  case,  is 
issued  on  the  crown  side  of  the  Court  of  King's  Bench  (d) ;  on 
which  side  also  must  be  taken  out  the  subsequent  rule  for  his 
.surrender  in  the  action,  his  commitment  pro  forma  to  the  mar- 
shal, and  his  recommitment  to  his  former  custody,  charged  with 
the  several  matters  against  him.     And  as  the  Court  of  Common 
(e)  Walsh  v.      Pleas  (e)  cannot  in  such  case  change  the  custody,    they   will 
Davies,aN.R.  not  grant  a  habeas  corpus  to  brine;  up  a  prisoner  in  custody  on  a 

n  A  -         T?v  mnrip  .      W  •*  O.    . «          _•  -  • 


15 

(b)  Vergen's 
Bail,  a  Str, 
1317.;  but  see 
Fowler  v. 
Dunn,  4  Burr. 

2034. 

(c)  Bondv. 
Isaac,  i  Burr. 
339. 

(rf)  Taylor's 
case,  3  East, 


in 


345.  Export 

Martin, 

Barnes,  333. 

Coates's  case, 

Barnes,  385. 

Sandys  v.  Spi- 

vey,  7^.388. 

Hodgson  v.  Temple,  5  Taunt.  503.     i  Marsh.  166.  S.  C.     R.  v.  Pedley,  Tr.  33  G.  3.  K.  B. 

iTidd'sPr.343. 


criminal  account,  in  order  to  have  him  charged  with  a  declaration 
in  a  civil  action. 

Where  the  crown  is  concerned,   the    courts   will    not, 
general,  change  the  custody  without  the  express  consent  of  its 
officers. 


Sturges  v. 
Brown,  a  Mer. 
511.    Pren- 
dergast  v.  Sau- 
bergue,  Ib.  n. 


Merefield  v. 
Hulls,  Barnes, 

30. 


As  to  what  shall  be  evidence  of  a  commitment  on  a  habeas 
corpus,  vide  supra,  tit.  Escape,  &c.  (G)  vol.  iii.  p.  147.;  to  which 
add  the  case  of  Cooper  v.  Jones,  2  M  &  S.  202.,  where  the  court 
of  King's  Bench  refused  to  compel  the  marshal  to  affile  of  record 
a  writ  of  habeas  corpus  cum  causa,  by  virtue  of  which  a  person 
is  committed  to  his  custody  in  execution. 

A  defendant  to  a  bill  in  Chancery  may  be  removed  by  this 
writ  from  the  King's  Bench  to  the  Fleet  prison,  for  contempt  in 
not  putting  in  his  answer;  and  if  he  afterwards  procures  him- 
self, by  another  writ,  to  be  recommitted  to  the  King's  Bench 
prison,  in  order  to  prevent  his  being  brought  up  on  an  alias 
pluries  habeas  corpus,  the  Chancellour  will  order  the  bill  to  be 
taken  pro  confesso  against  him,  in  default  of  his  putting  in  his 
answer  by  the  time  an  alias  pluries  might  issue  against  him. 

If  this  writ  be  returnable  before  the  Chief  Justice,  the  com- 
mitment may  be  by  another  judge,  without  amending  the  return. 
It  is  warranted  by  the  practice,  and  is  similar  to  the  habeas  cor- 
pus act  of  31  Car.  2.|| 
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HEIR  AND  ANCESTOR. 


(A)  Of  the  Nature  of  the  Relationship  between  Heir 

and  Ancestor. 

(B)  Of  the  several  Kinds  of  Heirs :  And  herein, 

1.  Of  the  Heir  Apparent. 

2.  Of  the  Heir  General,  or  Heir  at  Common  Law. 

3.  Of  the  Special  Heir,  or  Issue  in  Tail. 

4.  Of  the  Customary  Heir. 

5.  Of  the  Haeres  Factus. 

(C)  Of  what  Conditions,  Covenants,  &c.  of  the  An- 

cestor, the  Heir  shall  take  Advantage. 

(D)  What  Conditions,  Covenants,  &c.  shall  extend  to 

him  so  as  to  bind  him. 

(E)  What  Actions  he  may  commence  and  prosecute 

in  Right  of  his  Ancestor. 

(F)  Where  the   Heir  shall  be  said  to  be  bound  to 

answer  his  Ancestor's  Debts  and  Contracts. 

(G)  How  to  be  proceeded  against  where  he  is  bound. 

(H)  Where  he  shall  be  liable  himself,  and  the  Judg- 
ment general  or  special :  And  herein, 

1 .  Where  he  shall  be  liable  for  his  false  Pleading. 

2.  Where  by  his  Promise  to  pay  or  discharge  the  Debt  of  his 

Ancestor. 

(I)  What  shall  be  Assets  in  his  Hands. 

What  Things  shall  go  to  the  Heir,  and  not  to  the  Executor, 
vide  lit.  Executors  and  Administrators. 


(A)  Of 
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(A)  Of  the  Nature  of  the  Relationship  between  Heir 

and  Ancestor. 

Co.Litt.7.b.  A  N  heir,  saith  my  Lord  Coke,  in  the  understanding  of  (a)  the 
3 Co.  12. b.  •*••*•  common  law,  is  he  to  whom  lands,  tenements,  or  heredita- 
(o)  But  by  the  ments  by  the  act  of  God  and  right  of  (b)  blood  do  descend,  of 

civil  law  hceres  *.       r  /  \  •    u     •. 

ex  testamento     some  estate  ot  (c)  inheritance. 

succedit  in  universnmjus  tcstatoris  ;  so  thatljy  taking  the  whole  estate,  whether  it  be  real  or 

personal,  by  the  will  he  is  made  heir,  and  called  only  by  that  name.     Godolph.  Orph.  Leg.  119. 

(b)  And  therefore  heir  and  ancestor  are  always  applied  to  natural  persons,  as  predecessor  and 

successor  are  to  bodies  politick  and  corporate.  Co.  Litt.  7  8.  b.    (c)  For  a  man  cannot  be  heir  to 

goods  or  chattels;  for  hares  dicitur  ab  htereditate,  Co.  Litt.  8.  a.  vel  dicitur  ab  hoerendo,  qula 

hcsreditas  sibi  hceret.    Co.  Litt.  7.  b. 

(d)  Co.  Litt.9-        The  word  heir  in  the  notion  of  it  implies,  that  the  party  hath 

But  there  are  all  those  legal  (d)  qualifications  which  our  laws  require  in  all  per- 

exceptions  to  sons  tjiat  represent  or  stand  in  the  place  of  another,  and  is  of 

rute8enFor  sucn  imPortance>  that  regularly  without  the  word  heir  no  fee- 

these,  and  simple  can  be  created, 
that  an  heir 

at  law  is  to  be  favoured,  vide  tit.  Descent,  fy  vide  tit.  Estate  in  Fee-simple,  and  tit.  Devise,  Sf 
infra. 

(B)  Of  the  several  Kinds  of  Heirs :  And  herein, 

i.  Of  the  Heir  Apparent. 

Co.  Litt.  8.  a.  "LI  ERE  we  must  observe,  that  no  person  can  be  heir  until  the 
(<?)  [There  is  •*•.•*  death  of  his  ancestor,  according  to  the  rule,  nemo  est  heeres 
an  exception  wwiiUs  (e] ;  yet  in  common  parlance  he,  who  stands  nearest  in 
thVcase  of  the  degree  of  kindred  to  the  ancestor,  is  called,  even  in  his  life-time, 
Duchy  of  heir  apparent.  (/) 
Cornwall, 

which  the  king's  eldest  son  takes  by  hereditary  right  in  the  life-time  of  his  father  under  the 
1 1  Ed.  3.;  for  without  an  act  of  parliament  the  course  of  descent  could  not  be  altered. 
8  Co.  16.  i  Ves.  294.  (/)  He  is  not  called  heir  apparent,  unless  his  right  of  inheritance  be 
indefeasible,  provided  he  outlive  the  ancestor  :  if  he  be  only  heir  in  the  present  circumstances 
of  things,  subject  to  have  his  right  defeated  by  the  contingency  of  some  nearer  heir  being  born, 
he  is  called  only  presumptive  heir.  2  Bl.  Comm.  208.  Co.  Litt.  35.  b.] 

3  Co.  37.  Also,  the  law  takes  notice  of  an  heir  apparent  so  far  as  to  al- 

Ratcliff's  case,  low  the  father  to  bring  an  action  of  trespass  for  taking  away 
Co.Litt.^75^  ^js  gon  anj  jjeir,  quare  jilium  fy  nocredem  rapiiit,  the  father 
Vaugh.is'o.  being  guardian  by  nature  to  his  son  where  any  lands  descended 

to  him. 

Vent.3ii.334-  Also,  a  person  may  take  by  purchase,  or  descriptio  persona:,  by 
Raym.  330.  ^e  name  of  heir  even  in  the  life-time  of  his  ancestor;  as,  where 
Burchet  and  a  man  devised  lands  to  A.  and  his  heirs  during  the  life  of  B.  in 
Durdant.  But  trust  for  B.  and  after  the  decease  of  B.  to  the  heirs  male  of  the 
for  this  vide  body  of  B.  now  living;  it  was  held  that  by  this  devise  the  re- 
niainder  was  immediately  vested  in  the  son,  and  that  the  words 
heirs  male  now  living  in  a  will,  were  a  full  description  of  the  son> 

who 
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who  then  was  the  heir  apparent  of  B.  and  known  by  the  devisor 
to  be  so. 

But  the  son  and  heir  hath  no  power  over  the  inheritance  dur-  Kelw.  84. 
ing  the  life  of  the  ancestor :  Therefore  if  a  son  and  heir  bargains  Co.  Litt.  265. 
and  sells  the  inheritance  of  his  father,  this  is  void,  because  he  jj*  -^f^rfheir 
hath  no  right  to  transfer.     So,  if  he  (a)  releases,  the  law  is  the  presumptive 
same.  or  apparent 

(the  fee-simple 

being  in  the  ancestor)  is  not  an  interest,  nor  a  possibility,  nor  is  it  capable  of  being  made  the 
subject  of  assignment  or  contract.  The  cases  of  Beckley  v.  Newland,  2  P.  Wms.  182.  and  Hob- 
son  v.  Trevor,  id.  191.,  which  seem  to  oppugn  this  position,  are  cases  of  covenant  to  settle  or 
assign  property  which  should  fall  to  the  covenantor;  where  the  interest  which  passed  by  the 
covenant  was  not  an  interest  in  the  land,  but  a  right  under  the  contract.  See  also  Wright  v. 
Wright,  i  Ves.  326.  An  estate,  therefore,  descending  to  a  bankrupt  after  the  bargain  and  sale 
of  the  commissioners,  and  before  the  certificate,  does  not  vest  in  the  assignees  without  a  subse- 
quent assignment,  but  is  the  property  of  the  bankrupt.  Carleton  v.  Leighton,  3  Mer.  667. 
Moth  v.  Frome,  Ambl.  394.  Jones  v.  Roe,  3  T.  R.  88. ||  (a)  But  it  seems  that  if  the  son  re- 
leases with  warranty,  he  and  his  heirs  are  for  ever  barred  by  the  rebutter.  Co.  Litt  165.  a. 
||  So,  if  the  heir  levy  a  fine  of  lands  in  the  life-time  of  his  ancestor,  it  will  bind  by  estoppel 
after  descent  to  him.  Per  Lord  Hardicicke,  i  Ves.  412.  391. || 


But,  if  the  son  makes  a  feoffment  of  the  inheritance  of  his 
father,  this  passes  an  estate  during  the  son's  life;  for  it  is  a 
disseisin  to  the  father,  and  the  son  after  the  father's  death  can- 
not avoid  it;  for  no  man  can  allege  :in  injury  in  a  voluntary  act 
of  his  own. 

Neither  is  there  that  privity  between  the  heir  apparent  in  a  1^1.523. 
blood  only,  and  not  of  the  land,  and  his  ancestor,  as  to  make  a  3 Co.  89.  a. 
fine  of  such  land  levied  by  the  ancestor  a  bar  within  the  4  H.  7. 
c.  24. ;  as,  if  the  heir  apparent  be  seised  of  lands,  and  the  father 
levy  a  fine  and  die,  it  shall  not  bar  the  heir;  because  he  does  not 
claim  or  derive  any  title  to  the  land  from  his  father,  and  there- 
fore in  that  respect  shall  have  five  years  to  preserve  himself 
from  the  fine;  for  the  privies  understood  and  intended  by  the 
act  are  those  who  are  privy  not  only  in  blood,  but  likewise 
in  estate  and  title  to  the  land  of  which  the  fine  was  levied, 
that  is,  those  who  must  necessarily  mention  the  conuzor,  and 
convey  themselves  through  him,  before  they  can  make  out  their 
title  to  the  estate. 

2.  Of  the  Heir  General,  or  Heir  at  Common  Law. 

The  heir  at  common  law  is  he  who  after  his  father's  or  ances-  He  must  be  of 
tor's  death  has  a  right  to,  and  is  introduced  into  all  his  lands,  the  whole 

tenements,  and  hereditaments.  blood  not  a 

bastard,  alien, 
&c.  vide  tit.  Descents,  and  tit.  Coparceners. 

None  but  the  heir  general,  according  to  the  course  of  the  com-  Co.Litt.  14.  a. 
mon  law,  can  be  beir  to  a  warranty)  or  sue  an  appeal  of  the  death  Cro.  Ja.  217, 

of  his  ancestor.  "*•,   ™f 

tit  Appeal, 

letter  (C> 

If  a  condition  be  annexed  to  borough-english  or  gavelkind  Cro.  Eliz.  204. 
lands,  and  the  condition  be  broken,  the  heir  at  common  law  shall  ^lo1 
enter ;  for  the  condition  is  a  thing  of  new  creation,  and  collateral  C°' 

to  supra,  5».] 
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to  the  land :  But,  when  the  eldes4t  son  enters,  the  heir  or  heirs 
by  custom  shall  enjoy  the  land ;  for  by  breach  of  the  condition 
they  are  restored  to  their  ancient  estate. 

Hob.aj.  If  a  man  seised  of  fee-simple  lands,  as  also  of  lands  of  the 

Co. Lite.  376.  nature  of  gavelkind  and  borough-english,  acknowledge  a  statute, 
and  die,  the  heir  at  law  shall  make  the  special  or  customary  heirs 
contribute  in  proportion,  because  all  of  them  come  in  as  heirs  to 
the  land  descended,  and  are  equally  chargeable  with  the  debts  of 
the  ancestor. 

3  Co.  13.  a.  So,  if  A.  binds  himself  in  a  recognizance  or  statute,  and  after 

a  Co.  35.  b.  his  death  some  of  his  lands  descend  to  the  heir  of  the  part  of  the 
father,  and  some  to  the  heir  of  the  mother,  both  keirs  shall  be 
equally  charged ;  and  if  the  conuzee  loads  one  only,  he  shall  have 
contribution. 

(a)  But,  if  a          The  heir  at  law  is  bound  by  his  ancestor's  (a)  alienations  and 

man  cove-         dispositions,  as  also  by  his  covenants  and  conditions,  as  far  as 

nantsthat         he  hath  assets. 

after  his  death 

his  heir  at  law  shall  stand  seised  to  the  use  of  his  youngest  son,  this  is  void.     Hob.  3 13. per 

Hobart. 

Baden  v.  Also,  if  the  ancestor  agrees  to  convey  or  sell  lands,  and  re- 
Countess  of  ceives  part  of  the  purchase-money,  but  dies  before  a  conveyance 
Pembroke,  jg  executed)  ||Or  even  before  the  time  agreed  upon  for  completing 
Abr^Eqfai?.  tne  contract  (6),  ||   and  a  bill  is  brought  against  the  heir,  he  will 
Gilb.  Lex  be  decreed  to  convey,  and  the  money  shall  go  to  the  executor, 
Praetor.  243.  especially  if  there  are  more  debts  due  than  the  testa  tor's  personal 
(6)  Winged  v.  egtate  •    sufficient  to  pay. 
Lefebury,  r  J 
%  Eq.  Ca.  Abr.  32.  pi.  43. 

Gilb.  For.  So,  if  a  father  conveys  to  a  younger  son  by  a  defective  con- 

Rom.  azi.  veyance,  and  dies,  the  heir  at  law  in  two  cases  shall  be  compelled 
to  make  it  good.  i.  Where  there  is  a  covenant  for  further  as- 
surance, binding  the  heir.  2.  Where  there  is  a  provision  made 
by  the  father  in  his  life-time  for  the  heir,  or  he  hath  such  pro- 
vision by  descent  from  the  father. 

[i  Ves.  184.  Also,  the  heir  at  law  is  bound  by  a  decree  obtained  against  the 
The  enrol-  ancestor;  which  may  be  carried  into  execution  two  ways,  ist, 
ment  of  de-  jf  tn  Decree  js  enrolled,  the  party  may  sue  out  a  subpoena  scire 
crees  being  _  .  •  i  i  •  i  J  J  .  -„. 

now  much       facias  against  the  heir,  to  shew  cause  against  the  decree :  But 

disused,  it        this  is  only  after  an  enrolment,  and  not  before  :  And  the  party 
is  become  the    must,  at  the  return  of  the  subpoena,  shew  cause,  if  he  have  any, 
practice  to  re-  „<,„:„„*  fv.p  rlprrpp 
vive  in  all         agamst  tne  decree. 

cases,  indiscriminately,  by  bill.    Mitf.  Eq.  PI.  65.] 

adly,  The  plaintiff  may  bring  his  bill  of  revivor,  to  carry  the 
decree  into  execution  :  And  this  is  the  surest  and  safest  way; 
for  where  the  decree  was  obtained  against  the  ancestor,  and  his 
heir  does  not  claim  under  that  title,  but  by  virtue  of  another 
title  paramount,  there  the  decree  can  never  be  carried  into  exe- 
cution against  him  ;  as,  where  an  estate  is  decreed  against  a  man, 
and  his  heir  insists  his  father  had  no  title  thereto,  or  was  only 

tenant 
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tenant  for  life  thereof,  the  decree  in  that  case  can  never  be  car- 
ried into  execution  against  him;  he  is  at  liberty  to  controvert  the 
justice  and  validity  of  that  decree;  he  may  make  a  new  defence 
from  what  his  ancestor  did,  and  vary  his  case  as  he  shall  be  ad- 
vised, and  the  parties  go  into  a  new  examination  of  the  matter, 
and  hear  the  cause  de  novo,  and  the  court  judge  whether  the  de- 
cree is  right  or  not,  and  may  affirm  or  reverse  it  at  their  pleasure. 
But,  where  one  man  obtains  a  decree  against  another  for  a 
real  estate,  and  the  party  dies  before  the  plaintiff  is  put  into 
possession,  in  that  case  if  the  heir  at  law  claims  the  estate  by 
descent  under  his  ancestor,  or  as  devisee  under  him,  he  shall 
never  controvert  the  justice  of  the  decree  though  his  ancestor 
should  have  mistaken  his  defence;  nor  shall  he  be  at  liberty  to 
make  a  new  defence,  or  enter  into  new  proof,  so  as  to  overthrow 
the  former  decree,  especially  where  it  appears  to  the  court  that 
the  decree  hath  been  of  an  ancient  standing. 

3.  Of  the  special  Heir,  or  Issue  in  Tail. 

The  issue  in  tail  claims  per  (a}formam  doni,  and  as  the  statute  Litt.  §  613. 
de  donis  preserves  the  estate  to  him,  his  ancestor  cannot  grant  or  (°)  And  there- 
alien,  nor  make  any  (b)  rightful  estate  of  freehold  to  another,  but  fo/e  the 
for  term  of  his  own  life. 


not  extend  to 

lands  in  tail  ;  for  as  to  them  a  man  must  claim  as  heir  per  formam  doni.  Co.  Litt.  15.,  vide 
tit.  Descents,  letter  (C).  (&)  How  far  he  may  discontinue,  vide  tit.  Discontinuance,  letter  (B). 
That  by  the  32  H.  8.  c.  28.,  he  may  make  leases  for  three  lives,  or  21  years,  to  bind  his  issue, 
but  not  those  in  reversion  or  remainder,  vide  tit.  Leases  and  Tenxsfor  Years. 

If  the  issue  in  tail  be  attainted  of  felony  in  the  life  of  his  Plowd.55;. 
father,  and  pardoned,  upon  the  death  '  of  the  donee,  the  donor  8  Co.  166.  a. 
cannot  enter  ;  for  though  the  disability  to  take  by  descent  remains 
after  the  pardon,  yet  the  donor  cannot  enter  against  his  own  gift 
while  there  is  any  issue  in  being;  and  though  the  issue  cannot  by 
reason  of  such  disability  claim  as  heir  to  the  donee,  yet  he  may 
enter  as  a  special  occupant,  for  the  gift  is  still  a  good  designatio 
persona,  who  shall  take  upon  the  death  of  the  donee  ;  but  then 
the  issue  must  take  it  subject  to  the  charges  of  his  father,  because 
he  is  to  take  it  as  the  tenant  left  it,  and,  consequently,  is  to 
make  good  all  charges  which  he  left  upon  it. 

4.  Of  the  Customary  Heir. 

A  custom  in  particular  places  varying  the  rules  of  descent  at  ride  tit. 
common  law  is  good;  such  as  the  custom  of  gavelkind,  by  which  Descent,  letter 
all  the  sons  shall  inherit,  and  make  but  one  heir  to  their  ancestor:  (D)>  lit-  Bo~. 
the  general  custom  of  gavelkind  lands  extends  to  sons  only:  but  ^GwMhid 
a  special  custom,  that  if  one  brother  dies  without  issue,  all  his  Co.Litt.i4o.a". 
brothers  may  inherit,  is  good. 

But,  if  a  remainder  of  lands  of  the  nature  of  gavelkind  be  Co.  Litt.  10. 
limited  to  the  right  heirs  of  J.  S.,  the  heir  at  common  law  shall  Hob.  31. 

take 
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a  Lev.  138. 
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take  it,  and  not  the  heirs  in  gavelkind ;  for  this  remainder  being 
newly  created,  cannot  be  reckoned  within  the  custom. 

So,  the  custom  of  borough-english,  that  the  youngest  son  only 
shall  inherit,  is  good.  But  the  youngest  brother  shall  not  in- 
herit, by  force  of  this  custom,  unless  there  shall  be  a  particular 
custom  to  that  purpose  also. 


5.  Of  the  Haeres  factus. 

3  Co.  42.  a.  An  hceres  factus  is  only  a  devisee  of  lands,  being  made  so  by 

the  will  of  the  testator,  and  has  no  other  right  or  interest  than 
the  will  gives  him. 

It  has  been  holden  in  Chancery,  that  such  an  heir  shall  have 
the  aid  of  the  personal  estate  in  discharging  the  debts  of  the 
testator. 

But  this  must  be  understood  of  an  hteres  factus  of  the  whole 
estate,  for  a  devisee  (a)  of  particular  lands  shall  not  have  the 

,  h;^'        u     benefit  of  the  personal  estate. 

(a)  [But  such  a 

devisee  shall  have  this  benefit.    So  ruled  by  Lord  Nottingham  in  the  above  case  of  Pockley  v. 

Pockley,  and  now  admitted  as  settled  law.     Gallon  v.  Hancock,  a  Atk.  437.     Lutkins  v. 

Leigh,  Ca,  temp.  Talk  53-] 


Pockley  v. 
Pockley, 
Vern.  36. 

Cower  v. 
Mead,  Pr. 
Ch. 


(C)  Of  what  Conditions,  Covenants,  %c.  of  the  An- 
cestor the  Heir  shall  take  Advantage. 

43  £.3.4.        (CONDITIONS  (b)  and  covenants  real,  or  such  as  are  (c)  an- 

And.  55.  nexed  to  estates,  shall  descend  to  the  heir,  and  he  alone 

(6)  Conditions  snajj  take  advantage  of  them. 

can  only  be 

reserved  to  the  feoffor,  donor,  or  lessor,  and  their  heirs,  but  not  to  any  stranger.     Litt. 

§447.    Co.  Litt.  ai4-    (<?)  Secus  of  covenants  in  gross.     Palm.  558. Also,  for  a  breach 

in  the  time  of  the  covenautee,  the  action  shall  be  brought  by  his  executor,  though  the  co- 
venant was  with  him,  his  heirs  and  assigns  only.    Vent.  1 75.     a  Lev.  a6.  adjudged. 

Roll.  Abr. 4.70.      And  this  not  only  where  there  are  express  words,  but  also 

472.  where  there  are  none ;  for  the  law,  by  implication,  reserves  the 

condition  to  the  heir  of  the  feoffor,  fyc. ;  for  being  prejudiced  by 

the  disposition,  it  is  but  reasonable  that  he  should  take  the  same 

advantages  which  his  ancestor  whom  he  represents  might. 

8  Co.  43.  If  a  man  seised  of  land  in  right  of  his  wife,  makes  a  feoffment 

Co.  Litt.  aoa.   in  fee  upon  condition,  and  dies,  and  after  the  condition  is  broken, 

336.  b.  tne  heir  of  the  husband  shall  enter ;  for  though  no  right  descended 

to  him,  yet  the  title  of  entry  by  force  of  the  condition,  which  was 

created  upon  the  feoffment,  and  reserved  to  the  feoffor  and  his 

heirs,  descended. 

Co.Litt.i6a.b.  The  heir  shall  take  advantage  of  a  nomine  pounce^  for  being  in- 
cident to  the  rent,  it  shall  descend  to  the  heir,  being  a  security 
or  penalty  to  secure  the  payment  of  the  rent ;  whoever  therefore 
has  a  right  to  the  rent,  ought  in  reason  to  have  the  penalty  which 
is  to  oblige  the  tenant  to  pay  it. 
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If  an  abbot  and  convent  covenant  to  sing  for  the  covenantee  a  H.  4.  6.  b. 
and  his  heirs  in  such  a  chapel,  his  heirs  at  all  times  shall  have  a  5  Co.i8. 
writ  of  covenant  for  the  not  doing  thereof. 

If  a  man  leases  for  years,  and  the  lessee  covenants  with  the  z  Lev.  92. 
lessor,  his  executors  and  administrators,  to  repair  and  leave  the  Lougherv. 
premises  in  good  repair  at  the  end  of  the  term,  and  the  lessor  Williams, 
dies,  4-c.,  his  heir  may  have  an  action  upon  this  covenant,  for  gc 'cited 
this  is  a  covenant  which  runs  with  the  land,  and  shall  go  to  the 
heir,  though  he  is  not  named ;  and  it  appears,  that  it  was  in- 
tended to  continue  after  the  death  of  the  lessor,  in  as  much  as 
his  executors,  fyc.  are  named. 

The  plaintiff,  as  heir,  declared,  that  his  ancestor  per  inden-  Vivian  v.Cam- 
turam  suam,  cujus  alterant  partem  sigillo  of  the  lessee,  (omitting  pion,  i  Salk. 
sigillat.}  hie  in  curia  profert,  did  demise,  that  the  lessee  cove-  *4Im  a^d. 
nanted  to  repair,  from  time  to  time,  and  to  leave  in  repair,  and  g^™' 
then  shewed  that  his  ancestor  died  anno  to  W.  3.  and  for  breach 
assigned,  quod  primo  apr.  anno  tertio  Regints  nunc,  fy  per  i  o  annos 
ante  tunc^  the  premises  were  out  of  repair.  After  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  i.  That  the  word 
sigillat.  was  wanting.  2.  That  part  of  the  ten  years  incurred 
in  the  life  of  the  ancestor,  and  that  this  was  a  hard  action.  And 
per  Holt  C.  J.  The  want  of  sigillat.  is  cured  by  the  verdict  and 
pleading  over;  and  if  the  premises  were  out  of  repair  in  the  time 
of  the  ancestor,  and  continued  so  in  the  time  of  the  heir,  it  is  a 
damage  to  the  heir,  and  the  jury  give  as  much  in  damages  as 
will  put  the  premises  in  repair;  but  hereby  no  damages  are  given 
in  respect  of  the  length  of  time  they  continued  in  decay,  but  in 
respect  of  what  it  will  cost  at  the  time  of  the  action  brought  to 
put  the  premises  in  repair ;  therefore  per  decent  annos  was  fri- 
volous. And  he  said,  that  this  is  not  a  hard  action,  and  good 
damages  are  always  given  in  these  cases,  because  the  damages 
recovered  ought  to  be  applied  to  the  repair  of  the  premises. 

If  A.  enfeoffs  B.  upon  condition,  that  if  the  heir  of  A.  pays  to  Co.Litt.au.b. 
7?.,  fyc.  20$.,  then  he  and  his  heirs  may  re-enter;  this  is  a  good 
condition,  of  which  the  heir  of  A.,  may  take  advantage,  and  yet 
A.  himself  never  can. 

J.  S.  had  issue  three  sons,    William  his  eldest,  Nathaniel  his  Mich,  j  G.  i. 
second,  and  Daniel  his  third.     William  died  in  the  life-time  of  between 
his  father,  leaving  issue  only  a  daughter.     Afterwards  the  father  Marks  a.n(* 
devised  the  estate  in  question  to  Anne  his  wife  for  her  life,  and  r.ar  Spmp 
after  her  death  to  his  son  Daniel  and  his  heirs ;  provided,  that  Abr.  106.  pi.  6. 
if  Nathaniel  did,  within  three  months  after  the  death  of  his  wife,  ioMod.  419. 
pay  to  Daniel,  his  executors  or  administrators,  the  sum  of  5oo/.  Stnu  Ia9-S.C. 
then  the   said   lands  should  come  to  his  son  Nathaniel  and  his 
heirs.     The  wife  lived  several  years  after,  and  during  her  life 
Nathaniel  died,  leaving  the  plaintiff  his  heir ;  and  the  wife  after- 
wards dying,  the  plaintitf  brought  his  bill  within  three  months 
after  her  death,  praying,   that  upon  payment  of  the  joo/.  he 
might  have  a  conveyance  of  the  estate.     And  the  principal  point 
of  the  case  was,  whether  this  5oo/.  being  to  be  paid  by  Nathaniel 
within  a  limited  time,  and  he  dying  before  that  time  came,  his 

heir 
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(a)  10  Co. 

Lampet's  case, 
Plowd.  Brett 
and  Rigden. 
See  too  ace. 
i  P.Wms.397. 
(6)  Co.  Litt. 
305.  219.  b- 

(c)  i  Chan.  Ca. 
89.    3  Chan. 
Ca.  Bertie  and 
Falkland. 


(d)  i  Saund. 
380.    Purefoy 
v.Rogers.  Cro. 
Car.  35  8.  Cro. 
Ja.  591.  8  Co. 
Math.  Man- 
ning's case. 
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heir  at  law  could  now,  on  payment  of  the  money,  make  a  title 
to  these  lands  ;  for  it  was  agreed  that  he  was  not  heir  at  law  to 
the  testator.  It  was  insisted  upon  that  he  could  not :  that  this 
was  a  condition  precedent,  and  merely  personal  in  Nathaniel, 
who  had  neither  jus  in  re,  nor  ad  rent,  and  could  neither  have 
devised,  nor  released,  nor  extinguished  this  condition ;  and  being 
a  bare  possibility,  and  he  dying  before  it  was  performed,  his  heir 
could  not  make  it  good ;  and  though  the  word  heirs  be  used  in 
the  devise  to  Nathaniel,  yet  that  is  not  designed  to  give  them 
any  estate  originally,  but  to  denote  the  quantity  of  estate  which 
Nathaniel  was  to  take ;  and  for  this  were  cited  the  cases  in  the 
(a)  margin.  On  the  other  side  it  was  insisted,  that  this  was  like 
the  common  case  in  (b)  Co.  Litt.  where  a  feoffment  is  made  on 
condition  that  the  feoffor  shall  before  such  a  day,  fyc. ;  there,  if 
the  feoffor  die  before  the  day,  his  heir  may  perform  the  condi- 
tion, for  the  reasons  there  mentioned ;  and  that  it  being  so  at 
law,  it  should  still  be  construed  more  liberally  in  equity,  where 
the  letter  of  a  condition  is  not  always  required  to  be  strictly  per- 
formed ;  and  for  this  were  cited  the  cases  (c)  in  the  margin. 
That  the  possibility  of  performing  this  condition  was  an  interest 
or  right,  or  scintilla  juris,  which  vested  in  Nathaniel  himself; 
that  he  survived  the  testator ;  and  therefore  this  differed  from 
Bret  and  Rigden's  case;  that,  consequently,  such  right,  possi- 
bility, or  interest,  descended  to  his  heir,  and  might  be  performed 
by  him  as  before  the  statute  de  donis,  the  possibility  of  reverter 
descended  to  the  heir  of  the  donor;  and  for  this  were  also  cited 
the  cases  in  the  (d)  margin.  The  cause  being  first  heard  by  the 
master  of  the  rolls,  was  thought  by  him  a  matter  of  great  diffi- 
culty, and  therefore  he  appointed  the  counsel  to  speak  to  it  when 
the  court  was  full.  Afterwards  it  was  decreed  by  my  lord  chan- 
cellour,  with  the  assistance  of  the  master  of  the  rolls,  for  the 
plaintiff,  on  Litt.  §  334,  335.5  and  my  lord  chancellour  said,  that 
though  a  condition,  in  strictness  of  law,  was  not  devisable,  yet, 
since  the  statute  of  uses,  the  devisee  may  take  benefit  of  it  by 
an  equitable  construction,  fyc.,  and  that  Nathaniel  might  have 
released  or  extinguished  this  condition. 


(D)  What  Conditions,  Covenants,  $c.  shall  extend  to 
the  Heir  so  as  to  bind  him. 


bound  by  con- 
ditions in  law 
as  well  as 
express  con- 
ditions. 
Co.  Litt.  43  3. 


so 


Roll.Abr.  421.     A  S  the  heir  at  law  is  the  proper  and  only  person  who  can  tak 
(<?)  Shall  be^     •**•  advantage  of  conditions,  fyc.  annexed  to  the  real  estate,  si 
shall  he  be  bound  by  (e]  all  such  conditions,  Sfc.  as(</)  run  with 
the  land,  whether  such  conditions  were  annexed  to  the  estate  by 
the  original  feoffor,  grantor,  or  his  immediate  ancestor. 

8  Co.  44.     Hard.  ii.    And  though  an  infant,  shall  be  bound  to  perform  then 
But  for  this  vide  tit.  Infants.  (/)  If  the  ancestor  levies  a  fine  of  ancient  demesne  lands  to  the 
prejudice  of  the  lord,  an  action  of  deceit  lies  against  the  heir.    Zouch  v.  Thompson,  Salk.  210. 
Ld.  Raym.  177.    3  Salk.  35. 


(D)  What  Conditions  shall  bind  the  Heir.  ]  6'L 

If  a  gift  be  made  in  tail,  upon  condition  that  the  donee  shall  not  Co.Lut.i63.b. 
discontinue,  and  the  donee  have  issue  two  daughters,  and  one  of 
them  discontinue,  the  donor  shall  enter  and  evict  them  both  ; 
because  it  was  the  original  condition  annexed  to  the  whole  estate, 
that  no  part  of  it  should  be  discontinued. 

But  here  we  must  take  notice,  that  neither  tennnt  in  tail,  nor  Vide  head  of 
his  issue,  can  be  restrained  from  aliening  by  fine  and  recovery,  Estatei 
though  they  may  be  restrained  from  aliening  by  feoffment,  or 
other  tortious  act,  which  amounts  to  a  discontinuance. 

So,  where  one  devised  lands  to  A.  and  the  heirs  male  of  his  Vent. 
body,  provided,  that,  if  he  attempted  to  alien,  then  immediately 
his  estate  should  cease,  and  B.  should  enter;  and  A.  made  a 
feoffment  in  fee,  and  thereupon  B.  entered;  it  was  adjudged 
against  B.,  and  that  the  condition  was  void,  because  non  constat 
what  shall  be  adjudged  an  attempt,  and  how  it  should  be  tried. 

Also,  where  a  condition  is  annexed  to  the  estate  given  to  the  Dyer,  316. 
heir,  which  goes  in  abridgement  and  restraint  thereof,  the  same  J?  v****' 

cl  f>  V  G 11 1     I  Q  Q 

shall  in  some  cases  be  construed  a  limitation ;  for  if  it  were  a 
condition,  nobody  could  take  advantage  of  it  but  the  heir  him- 
self. 

As,  if  a  copyholder  in  borough-english  surrenders  to  the  use  of  Cro.  E!iz.  204. 
his  will,  and  after  devises  to  his  wife  for  life,  remainder  to  his  Wellock  and 
eldest  son,  paying  40$.  to  each  of  his  brothers  and  sisters  within  „  £0  20  ^ 
two  years  after  the  death  of  his  wife,  fyc.  this  is  a  limitation,  2  Leon.  114." 
and  not  a  condition:  for,  if  it  should  be  a  condition,  it  would  S. C. 
extinguish  in  the  heir,  and  there  would  be  no  remedy  for  the 
money. 

So,  where  one  seised  of  lands  in  fee,  having  issue  two  sons  and  Cro.  Eliz.  833. 

a  daughter,    devised   to   his  youngest    son    and    daughter    2O/.  9X9-    Moor> 
•iii-ii  i   i     •     i  i_-    i  i  •     644.  pi.  891. 

a-piece,  to  be  paid  by  his  eldest  son,  and  devised  his  lands  to  his  Hoy,  51. 

eldest  son  and  his  heirs,  upon  condition,  that  if  he  did  not  pay  Haynsworth 
the  said  sums,  that  then  the  land  should  remain  to  his  youngest  and  Pretty, 
son  and  daughter  and  their  heirs,  and  died  ;  the  eldest  son  en-  adJuclpd- 

vfillinl    £Tl 

tered,  and  did  not  pay  the  money;  it  v.:>s  adjudged  that  the  2  jjodl 26. ' 

youngest  son  and  daughter  should  have  the  hind;  for,    i.  This  S.C.  cited. 

devise  to  the  eldest  son  and  heir,  being  no  more  than  what  the 

law  gave  him  without  such  devise,  was  void.     2.  If  this  should 

be  a  condition,  it  would  be  defeated  by  the  descent  upon  the 

eldest  son,  who  was  to  perform  it;   therefore,  3.  It  was  holden 

to  be  a  devise  to  the  eldest  son  only,  or  no  longer  than  till  he 

luiled  to  pay  the  said  sums,  and  then  to  the  youngest  son  and 

daughter,  which  gives  them  the  land  by  way  of  limitation,  upon 

his  failing  to  pay  the  said  sums. 

One  devises  lands  to  A.  his  heir  at  law.  and  devises  other  lands  *  Mod.  7. 
to  B.  in  fee;  and  if  A.  molest  B.  by  suit  or  otherwise,  he  shall  Anon, 
lose  what  is  devised  to  him,  and  it  shall  go  to  /?.,  and  dies ;  A. 
enters  into  the  lands  devised  to  B.  and  claims  them ;   and  it  was 
holden,   i.  that  this  was  a  sufficient  breach  to  give  title  to  B. 
2.  That  if  this  should  be  a  condition,  it  would  by  the  descent 
thereof  to  A.  who  was  to  perform  it,  and  also  to  enter  for  the 
breach  thereof,  be  merged  and  defeated ;  therefore  it  v;as  holden 

VOL.  IV.  M  to 
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to  be  a  limitation,  which  determined  the  estate  of  A.  and  cast  the 

possession  upon  B.  without  entry. 

But,  wherever  the  ancestor  makes  a  conveyance  or  disposition 

on  condition,  which  goes  in  restraint  and  abridgement  of  the 

estate  of  the  heir,  he  must  have  notice  of  it;  for  having  a  good 
agreed  in  the    title  by  descent,  he  is  not  obliged  to  take  notice  of  such  condition 
case  of  Fry  v.  at  his  peril,  as  (a]  others  must  do. 
Porter. 

Vent.  199.    Mod,  86.  S.  C.     a  Lev.  ai.  S.C.     Raym.  236.  S.C.     a  Keb.  756.  787.  814.  867. 
S.  C.     a  Ch.  Rep.  26.  S.  C. 


8  Co.    Fran- 
cis's case. 
(a)  This  di- 
versity is 


Malloon  v. 

Fitzgerald, 

3  Mod.  28. 

2  Show.  315. 

S.C. 

Skin.  125.  S.C. 

[Whalleyv. 

Reede, 

i  Lutw.  800. 

S.P. 

Burleton  v. 

Humphrey, 

Ambl.  256. 

S.P.] 


As,  where  A.  seised  of  lands  in  fee,  and  having  issue  only  one 
daughter,  named  B.  by  lease  and  release  conveys  his  lands  to  the 
use  of  himself  for  life,  and  after  his  death  to  the  use  of  B.  in  tail, 
provided  that  she  married  (with  the  consent  of  the  trustees,  or 
the  major  part  of  them)  some  person  of  the  family  and  name  of 
Fitzgerald,  or  who  should  take  upon  him  that  name  immediately 
after  the  marriage;  but  if  not,  then  the  trustees  to  raise  a  portion 
out  of  the  said  lands  for  B.  and  the  lands  to  remain  to  C. ;  after- 
wards A.  dies,  and  B.  marries  one  who  neither  was  nor  took 
upon  him  the  name  of  Fitzgerald;  the  only  point  upon  which 
judgment  was  given  was  the  want  of  notice  in  B.  of  the  settle- 
ment, without  which,  being  heir  at  law,  and  so  having  a  title 
by  descent,  she  was  not  bound,  ex  officio,  to  take  notice  of  the 
condition. 


(E)  What  Actions  he  may  commence  and  prosecute 


in  Right  of  his  Ancestor. 


Co.  Litt.  164.    JT  is  clear  that  the  heir  may  bring  any  real  action,  or  action 
droitural,  in  right  of  his  ancestor,  but  cannot  regularly  bring 
any  personal  action,  because  he  has  nothing  to  do  with  the  assets 
or  personal  contracts  of  his  ancestor. 

Also,  if  an  erroneous  judgment  be  given  against  the  ancestor. 


Roll.  Abr.  747. 

Dyer,  90. 

Godb.  337. 

(a)  That  error 

and  attaint  always  descend  to  such  person,  to  whom  the  land  should  descend  as  if  no  such 

recovery  or  false  oath  had  been,     i  Leon.  261. 


by  which  he  loscth  the  lauds,  the  heir  may  bring  («)  a  writ  of 
error. 


Leon.  261. 
a  Sid.  56. 

Owen,  68. 
Leon.  261. 
4  Leon.  5.  ad- 
judged; ei 
•vide  Bridg.  79. 


And  if  one  hath  lands  on  the  part  of  his  mother,  and  loseth 
by  erroneous  judgment,  and  dies,  the  heir  of  the  part  of  the 
mother  shall  have  the  writ  of  error. 

So  the  younger  son,  when  entitled  to  the  land  by  the  custom 
of  borough-english,  shall  bring  the  writ  of  error,  and  not  the 
heir  at  common  law ;  for  this  remedy  descends  with  the  land. 
Rol.  Rep.  311. 


Dyer,  90.  So,  if  there  be  an  erroneous  judgment  against  tenant  in  tail 

Leon.  a6i.        female,  the  issue  female,  and  not  the  son,  shall  bring  a  writ  of 
RolLAbr.747-  error. 

So 


(E)  What  Actions  he  may  commence,  8$c. 

So,  if  a  man  settle  land  to  the  use  of  himself  and  the  heirs  of  Dyer,  89. 
Jiis  body,  the  remainder  to  his  own  right  heirs,  and  die,  leaving  Cro.  Eliz.  469] 
issue  only  a  daughter,  who  levies  a  fine,  and  dies  without  issue,  3 
and  J.  S.  bring  a  writ  of  error  as  cousin  and  collateral  heir  to 
the  daughter ;  yet  he  shall  never  reverse  the  fine,  for  there  could 
no  right  descend  to  him  from  the  daughter,  because  she  had  but 
an  estate-tail,  which    determined  by  her  death   without  issue; 
and   it  does  not  appear  that  the  remainder  in  fee  was  in  the 
daughter  as  right  heir;  wherefore  J.  S.  shall  not  reverse  the  fine, 
qtiia  dc  non  apparentibiis  Sf  non  existent ibus  eadem  est  ratio  ,-  espe- 
cially in  a  court  of  judicature,  where  the  judges  can  take  notice 
of  nothing  that  does  not  come  judicially  before  them,  and  appear 
in  the  pleading. 

If  J.  S.  bind  himself  and  his  heirs  in  a  bond,  and  thereupon  Sty  I.  38. 
judgment  be  obtained  against  J.  S.  and  hejnake  his  will,  and  his  iThlte  antl 
heir  at  law  executor,  and  die,  leaving  lands  which  descend  to  his  ROJ]  ias>  **' 
heir ;  yet  he  shall  not  have  a  writ  of  error  as  heir,  for  he  is  not 
privy  to  the  judgment ;  and  when  an  extent  is  made  upon  him, 
it  is  as  tertenant ;  but  after  the  lands  are  taken  in  execution,  he 
may  have  a  writ  of  error. 

Also,  the  heir  at  law  may,  in  right  of  his  ancestor,  maintain  nH.  6. 15. 
an  action  of  debt  for  rent  reserved  on  a  lease  made  by  his  an-  *9  H-.6-  41- 
cestor,  for  the  rent  is  part  of  the  lands,  and  incident  to  the  re-  a^fa^jjut  2' 
version ;  but  for  arrears  of  rent  incurred  in  the  life-time  of  the  now  by 
ancestor,  neither  the  heir  nor  (a)  executor  could  by  the  common  32 H.  8.  0.37., 
law  maintain  any  action  ;  for  as  to  the  heir,  they  were  considered  an  executor. 
as  part  of  the  personal  estate;  and  as  to  the  executor,  he  could  ^^0! 
not  represent  his  testator  as  to  any  contracts  relating  to  the  free-  debt  for  such 
hold  and  inheritance.  arrears;  for 

which  vide  tit. 
Debt,  letter  (C> 

If  a  nobleman,  knight,  esquire,  $c.  be  buried  in  a  church,  Co.  Litt.  18. 
and  have  his  coat  of  arms,  and  pennons  with  his  arms,  and  such  b. ;  for  this 
other  ensigns  of  honour  as  belong  to  his  degree  or  order,  s?t  up  *«*p*»0IL.Aar. 
in  the  church;  or  if  a  grave-stone  or  tomb  be  hud  or  made,  $c.  r         Go'd'b 
for  a  monument  of  him;  in  this  case,  albeit  the  freehold  of  the  2oo!   Cro.  Ja. 
church  be  in  the  porson,  and  that  these  be  annexed  to  the  free-  3^7-    *Bulst. 
hold,  yet  cannot  the  parson,  or  any,  take  them  or  deface  them,  I*1*    H/>°» 
but  he  is  subject  to  an  action  by  the  heir  and  his  heirs,  in  the  t  ^CoVo0356' 
honour  and  memory  of  whose  ancestor  they  were  set  up.  The  action  is 

maintainable 

by  the  wife  or  executors  who  first  set  them  up,  and  afterwards  by  the  heirs.  Lady  Gray's 
case,  cited  by  Coke,  C.  J.  in  Pym  v.  Gorwyn,  Moore,  878.  Dame  Wyche's  case,  9  E.  4.  15. 
cited  by  Coke,  C.  J.  iu  n  Co.,  and  also  in  Godb.  aco.jj 


M  2  (F)  Where 
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(F)  Where   the   Heir  shall  be   said  to  be  bound  to 
answer  his  Ancestor's  Debts  and  Contracts. 

Plowd.  441.  TfiT'HERE  the  ancestor  binds  himself  and  his  heirs  in  an  ob- 
Cro°  "ja"  8  o  ligation,  the  obligee  may  sue  his  heir  (a)  or  executor  at  his 

(«)  And.  7.  election,  and  may  have  execution  of  the  land  descended  to  the 
Or  the  admi-  heir  ;  for  the  common  law  having  allowed  the  action  of  debt 
nistrator  of  against  the  heir,  he  could  have  no  benefit  by  the  action,  unless  he 
Lev  °i8t0r  were  Perrrntted  to  have  execution  of  the  lands  which  descended 
adjudged  on  to  tne  ngir- 
demurrer.  — 

May  sue  the  same  person,  being  both  heir  and  executor.  Also,  may  sue  the  executor  for  part, 
and  the  heir  for  the  residue.  But,  if  the  heir  or  executor  pay  the  whole  or  part,  and  after- 
wards the  other  be  sued,  there  shall  be  relief  in  an  audita  qjterefa.  3  Lev.  330-4-5.  - 
Where  the  heir,  being  likewise  administrator,  and  having  real  assets  by  descent,  discharged  a 
bond  debt,  in  which  he  was  bound,  which  he  insisted  was  ont  of  the  personal  estate;  the 
Court  of  Chancery  would  not  admit  of  this  construction,  to  the  defeating  of  the  simple  con- 
tract creditors.  Abr.  Eq.  44. 

Dyer,  81.  But  the  body  of  the  heir  is  protected,  for  it  would  be  most  un- 

pl.  62.  [And  reasonable  to  subject  the  heir  to  the  payment  of  his  ancestor's 
mcestort  ^k*'  an  fartner  tnan  tne  vahie  of  the  assets  descended. 


debts  to  the  value  of  the  land  descended,  he  shall  hold  the  land  discharged  from  the  other 
debts  of  the  ancestor.  Buckley  v.  Nightingale,  i  Str.  665.  Ca.  temp.  Talb.  109.]  ||But  he 
cannot  plead,  that  he  claims  to  retain  a  certain  sum  for  money  laid  out  in  repairing  the  tene- 
ments descended.  Shetelworth  v.  Neville,  i  T.  R.  454.  [| 

2  Inst.  19.  Also,  the  heir  must  be  (Z>)  expressly  named,  otherwise  he  is  not 

Plowd.  440.  chargeable.  And  the  reason  why  the  heir  is  not  chargeable  in 
Hob.  60.  vide  ^-}S  casej  as  fae  executor  js  jn  case  of  a  hon(J  entered  into  by  the 

letter  (A).  '  testator,  without  being  named,  is  this:  By  the  common  law  only 
(A)  And  there-  the  goods  and  chattels  of  the  debtor,  and  the  annual  profits  of 
fore  no  action  the  land  as  they  arose,  and  not  the  land  itself,  were  liable  to  exe- 
wilihe  against  CU{|on  for  (]e[jt  or  damages,  because  these  being  the  security  the 
escape  of  one  creclitor  depended  upon,  they  were  liable  in  the  hands  of  his  re- 
in execution  presentative,  or  executor,  as  well  as  in  the  hands  of  the  debtor 
suffered  by  himself;  and  hence  it  was,  that  the  executor  was  bound  to  an- 
;he  ancestor,  swpr  t]ie  j,^  of  fae  testator,  so  far  as  he  had  chattels  or  assets, 
tort  or  trespass  though  he  was  not  named  in  the  contract.  But  the  land  was  not 
of  his.  Also,  liable  to  execution,  because  it  was  preserved  from  the  personal 
if  the  ancestor  contracts  and  engagements  of  the  tenant,  that  he  might  be  the 
il^an  obn"1"^  Better  ^le  to  answer  the  feudal  duties  to  the  lord,  which  were 
tion  and  die  the  life  and  support  of  the  government;  and  therefore  the  land, 
execution  not  being  originally  liable  to  the  demand  in  the  hands  of  the 
shall  be  taken  obligor,  must  be  much  less  liable  in  the  hands  of  the  heir,  who 
uul  mrtof  a!lwas  not  comPrehended  in  the  contract. 

the  lands  descended.  Dyer,  271.  a.  pi.  25.  -  *But  the  heir  shall  answer  for  the  escape  of 
a  prisoner  in  execution  on  a  statute-merchant,  by  the  St.  de  Mercator,  13  Ed.  i.  stat.  3.  8f 
.vide  infra. 

But, 
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But,  if  A.  hath  granted,  for  him  and  his  heirs,  to  B.  and  his  Roll.Abr.  226. 
heirs,  such  a  rent  out  of  his  lands;  in  this  case  the  heirs  being  u°?.h'|7' 
comprehended  in  the  contract  are  bound  to  make  good  the  grant,  Dyer  344.  b. 
so  far  as  they  have  assets  by  descent  from  the  grantor.     And  this  Co.Litt.i44.b. 
was  allowed  at  common  law,  because  the  grantee  of  the  rent  had 
the  land  originally  in  view  for  his  security,   and  by  the  grant 
itself  having  it  in  his  power  to  distrain  the  land  for  the  rent, 
it  was  equal  to  the  heir  whether  the  land  was  to  answer  the  rent 
by  distress,  or  by  an  execution  upon  a  judgment  in  a  writ  of 
annuity. 

If  the  ancestor  binds  himself  in  a  statute,  recognizance,  <%c. 
the  heir  is  liable  not  only  as  tertenant,  but  also  as  heir,  otherwise 
he  could  not  have  his  age;  and  cannot  oblige  a  purchaser, 
whether  for  valuable  consideration,  or  without,  to  contribute. 
But  one  heir  may  oblige  another  to  contribute ;  as,  if  a  man  seised 
of  two  acres,  the  one  descendible  according  to  the  course  of  the 
common  law,  the  other  in  borough-english,  acknowledge  a  statute, 
Sfc.  the  heir  at  law  shall  oblige  the  heir  in  borough-english  to  con- 
tribute. So,  one  coparcener  shall  oblige  the  other  to  contribute; 
or,  if  the  conuzor  hath  lands,  some  descendible  to  the  heirs  of  the 
father,  and  some  descendible  to  the  heirs  of  the  mother,  the  heir 
on  the  part  of  the  father  shall  compel  the  heir  on  the  part  of  the 
mother  to  contribute;  <£  sic  vice  versa. 

By  the  common  law,   if  the  heir  before  an  action  brought  Co.Ljtt.ioa. 
against  him  had  aliened  the  assets,  the  obligee  was  (a]  without  j^y66"^ that 
any  remedy;  but,  if  he  only  aliened  pending  the  writ,  the  lands,  tute  he  was' 
•which  he  had  by  descent  at  the  time  of  the  (b)  original  purchased,  responsible  in 
were  liable.  equity  for  the 

value  of  the 

land  aliened  before  action  brought,  i  P.  Wras.  777.]  (a)  Upon  a  motioa  for  a  new  trial, 
Twisdeit  said,  that,  in  his  practice,  the  heir  in  an  action  of  debt  against  him  upon  a  bond  of 
his  ancestor  pleaded  riens  per  disccnt:  the  plaintiff  knew  the  defendant  had  levied  a  fine,  and 
at  the  trial  it  was  produced  ;  but  because  they  had  not  a  deed  to  lead  the  uses,  it  was  urged, 
that  the  use  was  to  the  conuzor  and  his  heirs,  and  so  the  heir  in  by  descent;  whereupon  there 
was  a  verdict  against  him ;  and  being  a  just  debt,  they  could  never  after  get  a  new  trial. 
Smith  v.  Higgins.  i  Mod.  2.  in  B.  R.  Mich.  14  Geo.  2.  S.  P.  (b)  Or  filing  a  bill  in  B.  R.  which 
to  this  purpose  has  been  holden  as  effectual  as  an  original  writ.  Garth.  245. 

In  consequence  of  this  doctrine,  that  the  lien  shall  have  rela-  Garth. 245. 
tion  to  the  time  of  the  original  purchased,  it  hath  been  adjudged,   Greeand  Oli- 
that  where  there  were  two  creditors  to  J.  S.  whose  heir  was  ver»adJuJged; 
bound,  viz.  A.  and  B.t  and  A.  filed  an  original  in  C.  B.  and  had  opinion^'" 
judgment  thereon,  Trin.  Term,   2  Jac.  2.  by  default,  and  there-  Mod.  253., 
upon  a  general  degit  issued  against  all  the  lands  of  the  heir,  and  tnat  he  who 
a  moiety  thereof  was  delivered  to  A. ;  and  B.  on  a  bill  filed  in  first  obt;lins 
B.  *.  i  &  2  Jac,  2.  had  a  special  judgment  against  the  assets  con-  gte^ 
iessed  by  the  heir,  Trin.  Term,  3  Jac.  2.;  though  £.'s  judgment  denied' to  be 
be  subsequent  to  A.\,  yet  it  appearing  that  his  bill  or  original  law- 
was  filed  before  A.'s,  the  judgment  should  have  relation  thereto, 
and  therefore  he  was  to  be  first  satisfied. 

So  it  seems  in  the  above  case,  that  though  ^.'s  judgment  had  Garth.  246. 
been  on  an  original  actually  filed  before  B.'s,  B.  must  have  been  per  Cur. 
preferred,  because  his  (/f.'s)  judgment  was  general  against  the 

*l  3  heir, 
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(a)  A  bill  was 
brought  in 
Chancery 
against  the 
heir  and  his 
alienee,  and 
the  creditor 
relieved, 
though  it  was 
objected,  that 
the  statute 
being  intro- 
ductive  of  a 
new  law,  the 
relief  on  it 
ought  to  have 
been  at  com- 
mon law. 
Abr.  Eq.  149. 
(3)  Made  per- 
petual by 


c.  14. 


(c)  ||  In  Jetty 
v.  Barrow, 
lo  Mod.  18. 
Poivis  J.  and 
Eyre  J.  were 
of  opinion, 
that  by  "  the 
jury"  in  this 
clause  must  be 
understood 


heir,  and  the  execution  a  general  and  common  execution  by 
elegit,  and  not  against  the  assets  only  by  way  of  extent;  and 
therefore  such  a  general  judgment  will  not  operate  by  way  of  re- 
lation to  the  original,  but  binds  only  as  in  common  cases,  from 
the  time  of  the  judgment  given. 

But  to  prevent  the  wrong  and  injury  to  creditors  by  alienation 
of  the  lands  descended,  S?c.  by  the  (a)  3  &  4  W.  &  M.  c.  14.  §  5. 
(b]  it  is  enacted,  "  That  in  all  cases,  where  any  heir  at  law  shall 
"  be  liable  to  pay  the  debt  of  his  ancestor  in  regard  of  any 
"  lands,  tenements,  or  hereditaments  descending  to  him,  and 
"  shall  sell,  alien,  or  make  over  the  same  before  any  action 
"  brought  or  process  sued  out  against  him,  that  such  heir  at  law 
"  shall  be  answerable  for  such  debt  or  debts  in  an  action  or 
"  actions  of  debt  to  the  value  of  the  said  land  so  by  him  sold, 
"  aliened,  or  made  over;  in  which  cases  all  creditors  shall  be 
"  preferred  as  in  actions  against  executors  and  administrators, 
"  and  such  execution  shall  be  taken  out  upon  any  judgment  or 
"  judgments  so  obtained  against  such  heir,  to  the  value  of  the 
"  said  land,  as  if  the  same  were  his  own  proper  debt  or  debts ; 
"  saving  that  the  lands,  tenements,  and  hereditaments  bond  fide 
"  aliened  before  the  action  brought,  shall  not  be  liable  to  such 
"execution." 


§  6.  "  Provided,  That  where  any  action  of  debt  upon  any  spe- 
"  cialty  is  brought  against  any  heir,  he  may  plead  riens  per  dis- 
"  cent  at  the  time  of  the  original  writ  brought,  or  the  bill  filed 
"  against  him;  any  thing  herein  contained  to  the  contrary  not- 
"  withstanding :  And  the  plaintiff  in  such  action  may  reply,  that 
"  he  had  lands,  tenements,  or  hereditaments  from  his  ancestor 
"  before  the  original  writ  brought,  or  bill  filed :  And  if,  upon 
"  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  (c)jury 
"  shall  inquire  of  the  value  of  the  lands,  tenements,  or  here- 
"  ditaments  so  descended,  and  thereupon  judgment  shall  be 
"  given,  and  execution  shall  be  awarded  as  aforesaid ;  but,  if 
"  judgment  be  given  against  such  heir  by  confession  of  the  action 
"  without  confessing  the  assets  descended,  or  upon  demurrer,  or 
"  ttikUcUcit)  it  shall  be  for  the  debt  and  damages,  without  any 
"  writ  to  inquire  of  the  lands,  tenements,  or  hereditaments  so 
"  descended." 


the  jury  who 

tried  the  cause;  and,  consequently,  if  that  jury  omitted  to  inquire  of  the  value  of  the  lands, 

such  omission  could  not  be  supplied  by  another  jury.|| 

Abr.  Eq.  149.  Also  if,  before  this  statute,  the  ancestor  had  devised  away  the 
lands,  a  creditor  by  specialty  had  no  remedy  either  against  the 
heir  or  devisee. 

But  now  by  the  said  statute  3  &  4  W.  &  M.  c.  14.  reciting 
that  several  persons  had  by  bonds  or  other  specialties  bound  them- 
selves and  their  heirs,  and  had  afterwards  by  will  disposed  of  their 
lands,  with  an  intent  to  defraud  their  creditors ;  it  is  enacted, 
§  2.  "  That  all  wills  and  testaments,  limitations,  dispositions,  or 

"  appoint- 


(F)  Where  the  Heir  shall  answer  his  Ancestor's  Debts.  107 

**  appointments  of  or  concerning  any  manors,  messuages,  lands, 
"  tenements,  or  hereditaments,  or  of  any  rent,  profit,  term,  or 
"  charge  out  of  the  same,  whereof  any  person  or  persons  at  the 
"  time  of  his,  her,  or  their  decease  shall  be  seised  in  fee-simple, 
"  in  possession,  reversion,  or  remainder,  or  have  power  to  dis- 
"  pose  of  the  same  by  his,  her.  or  their  last  wills  or  testaments, 
"  shall  be  deemed  and  taken  (only  as  against  such  creditor  or 
*'  creditors  as  aforesaid,  his,  her,  and  their  heirs,  successors, 
"  executors,  administrators,  and  assigns,  and  every  of  them)  to 
"  be  fraudulent,  and  clearly,  absolutely,  and  utterly  void, 
*'  frustrate,  and  of  none  effect ;  any  pretence,  colour,  feigned 
**  or  presumed  consideration,  or  any  other  matter  or  thing  to 
"  the  contrary  notwithstanding." 

§  3.  "  And  for  the  means  that  such  creditors  may  be  enabled  to  (a)  jjln  Wilson 
"  recover  their  said  debts,  it  is  further  enacted,  That  in  the  cases  *.  Knubley, 

"  before  mentioned  every  such  creditor  shall  and  may  have  and   '        tj. I28> 
ft         •  i  •     i  it-          •  i         •  r  i  i     /    \  a  question 

'  maintain  his,  her,  and  their  action  and  actions  ot  debt  (a),  upon  arose  whether 

"  his,  her,  and  their  said  bonds  and  specialties,  against  the  heir  this  statute 
"  and  heirs  at  law  of  such  obligor  or  obligors,  and  such  devisee  gave  an  action 
"  and  devisees  jointly  (6),  by  virtue  of  this  act ;  and  such  devisee  °f^°sen|antj 
"  or  devisees  shall  be  liable  and  chargeable  for  (c)  a  false  plea  by  yf^"5  such  an" 
"  him  or  them  pleaded,  in  the  same  manner  as  any  heir  should  action  having 
"  have  been  for  any  false  plea  by  him  pleaded,  or  for  not  con-  keen  brought 

"  fessing  the  lands  or  tenements'^  him  descended."  against  the  de- 

0  viseeonly,  the 

heir  being  dead  without  having  an  heir ;  but  it  was  holden,  that  it  did  not ;  Grose,  J.  observ- 
ing, that  at  common  law,  neither  debt  uor  covenant  could  have  been  maintained  against  the 
devisee,  but  the  legislature  had  given  a  remedy  against  him  by  this  clause;  that  remedy,  how- 
ever, was  express,  and  confined  to  the  action  of  debt.  And  though  the  word  "  specialties" 
is  used  as  well  as  bonds,  yet,  construing  the  whole  together,  it  must  be  confined  to  those 
specialties  on  which  an  action  of  debt  lies.||  (6)  [So,  in  equity,  the  heir  must  be  made  a 
party  with  the  devisee.  Gawler  v.  Wade,  i  P.  Wms.  99.  Warren  v.  Stawell,  a  Atk.  125.] 
(r)  Vide  29  Car.  2.  c.  3.  §  10,  n.,  by  which,  although  the  heir  of  the  cesttii  qiie  trust  is  made 
liable  to  answer,  &c.,  yet  by  reason  of  any  kind  of  plea,  or  other  matter,  he  shall  not  be 
chargeable  to  pay  the  condemnation  out  of  his  own  estate. 

§4.  "  Provided,  That  where  there  hath  been  or  shall  be  any  (rf)  ||itis 
limitation  or  appointment,  devise  or  disposition  of  or  concern-  holden,  that 
"  ing  any  manors,  messuages,  lands,  tenements,  or   heredita-  thls  Proviso 
"  ments,  for  the  raising  or  payment  of  any  real  or  just  debt  or  way^excep- 
'  debts  (d),  or  any  portion  or  portions,  sum  or  sums  of  money  tion  upon 
"  for  any  child  or  children  of  any  person,  other  than  the  heir  at  S11^h  devises 
'  law,  according  to  or  in  pursuance  of  any  marriage  contract  asareforthe 
:'  or  agreement  in  writing  bonajide  made  before  such  marriage,  Seb'tTJeavm 
'  the  same,  and  every  of  them,  shall  be  in  full  force,  and  the  the  law  just 

same  manors,  messuages,  lands,  tenements,  and  hereditaments  as  it  stood  be- 
'  shall  and  may  be  holden  and  enjoyed  by  every  such  person  or  fore  tne  mak- 
'  persons,  his,  her,  and  their  heirs,  executors,  administrators,  BJnke?r.*Ct' 
''  and  assigns,  for  whom  the  said  limitation,  appointment,  de-  Penson, 
'  vise,  or   disposition   was   made,  and   by   his,  her,  and  their  aAtk.  292.; 
1  trustee  or  trustees,  his,  her,  and  their  heirs,  executors,  ad-  an,d  theref°re 
<  ministrators,  and  assigns,  for  such  estate  or  interest  as  shall  Lad  hTtrust 

be  so  limited  or  appointed,  devised  or  disposed,  until  such  to  sell  for 
"  debt  or  debts,  portion  or  portions  shall  be  raised,  paid,  and  payment  of 

M  4  «  satisfied  ;  debtsisn<* 
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within  the        «  satisfied ;  any  thing  contained  in  this  act  to  the  contrary  not- 
statute.  Earl    „  withstanding." 
of  Bath  v. 

Earl  of  Bradford,  a  Ves.  5 90.  Gottv.  Atkinson,  Willes's  Rep.  521.  Barnes,  164.  S.C.  Nor 
is  a  devise  for  payment  of  debts  out  of  the  rents  mid  profits  only.  Ridout  v.  Earl  of  Plymouth, 
a  Atk.  104.  Lingard  v.  Earl  of  Derby,  i  Br.  Ch.  Rep.  311.  Bailey  v.  Ekins,  7  Ves.  323.  But, 
if  the  devisor  does  not  provide  for  the  payment  of  debts  in  a  manner  which  is  practicable,  and 
can  be  enforced,  it  is  a  fraudulent  devise  within  the  statute.  Hughes  v.  Doulben,  a  Br.  Ch. 
Rep.  614. |j  [If  there  be,  therefore,  a  devise,  subject  to  the  payment  of  debts,  simple  con- 
tract creditors  will  be  entitled  to  be  paid  pari  passu  with  bond  or  other  specialty  creditors; 
for  in  conscience  their  debts  are  to  be  equally  favoured,  being  equally  due.  Woolstencroft  v. 
Long,  i  Ch.  Ca.  32.  3  Ch.  Rep.  7.  »Hixon  v.  Witham,  Ch.  Ca.  248.  Anon.  %  Ch.  Ca.  54. 
Girling  v.  Lee,  i  Vern.  63.  Child  v.  Stephens,  id.  101.  Sawley  v.  Gower,  2  Venn  61.  Wil- 
son v.  Fielding,  id.  763.  And  such  a  devise  will  admit  creditors  whose  debts  are  barred  by  the 
statute  of  limitations.  Gofton  v.  Mill,  2  Vern.  141.  Pr.  Ch.  9.  S.C.  And  though  it  hath 
been  holden  in  some  cases,  that  if  the  estate  be  devised  to  the  executor  for  payment  of  debts, 
this  will  make  it  legal  assets ;  yet  it  seems  to  be  now  settled  that  the  circumstance  of  giving 
the  real  estate  by  any  means  to  the  executor,  shall  not  occasion  the  produce  of  it  when  sold, 
to  be  applied,  as  it  would  in  the  ecclesiastical  court ;  but  it  must  nevertheless  be  considered 
as  equitable  assets.  Per  Lord  Thurlow,  Newton  v.  Bennet,  i  Br.  Ch.  Rep.  135.  See  also 
Silk  v.  Prime,  i  Br.  Ch.Rep.  Addit.  7.  But  a  devise  of  the  real  estate  to  the  heir,  charged 
with  the  payment  of  debts,  does  not  break  the  descent ;  Allam  v.  Heber,  2  Str.  1270.  Emer- 
son v.  Inchbird,  Ld.  Raym.  728.  Clerk  v.  Smith,  i  Salk.  241.  i  Lutw.  793.  Hurst  v.  Earl 
of  Winchelsea,  2  Burr.  879.  i  Bl.  Rep.  187.  The  estate,  therefore,  will  be  legal  assets. 
Freemoult  v.  Dedire,  i  P.  Wms.  429.  Plunketv.  Penson,  2  Atk.  290.]  ||But  it  is  now  set- 
tled, that  a  charge,  though  it  may  not  break  the  descent,  makes  equitable  assets.  Bailey  v. 
Ekins,  7  Ves.  319.  Shepherd  v.  Lutwidge,  8  Ves.  a6.|| 

[[Devisees  And  it  is  further  enacted  by  the  said  statute,  §  7.  "  That  all 

being  put  on     «  ant|  every  devisee  and  devisees  made  liable  by  this  act,  shall  be 

the  same  foot-  „  iiable  and  chargeable  in  the  same  manner  as  the  heir  at  law, 

ing  with  heirs         ,       „  „   .  .  "  .  , 

by  this  clause,        by  force  ot  this  act,  notwithstanding  the  lands,  tenements,  and 

it  follows,         "  hereditaments  to  him  or  them  devised  shall  be  aliened  before 
that  lands         «  the  action  brought." 
aliened  by  a 

devisee  before  suit  brought  by  a  creditor  of  the  testator  are  equally  protected  in  the  hands  of 
the  alienee  as  if  they  had  been  so  alienated  by  the  heir  ;  though  there  is  no  express  provision 
in  the  statute  to  protect  the  alienee  of  the  devisee,  as  there  is  the  alienee  of  the  heir;  Mat- 
thews v.  Jones,  2  Anstr.  506.  and  that  the  lands  and  tenements  devised  must  be  described 
•with  the  same  particularity  in  the  case  of  the  devisee,  as  is  requisite  in  that  of  the  heir.  Gott 
v.Atkinson,  Willes*  Rep.  521.  But  an  infant  devisee  is  not  entitled  under  this  statute  to 
plead  his  non-age,  and  pray  that  the  parol  may  demur,  as  an  infant  heir  may  do.  Plasket  v. 
Beeby,  4  East,  485. || 

Abr.Eq.  149.  In  the  construction  of  this  statute  it  hatli  been  holden,  that, 
Parslow  v.  though  a  man  is  prevented  thereby  from  defeating  his  creditors 

~\\T  I  *?  * 

yeedon.  ^    WJji        t        ,  sctt]emcnt  or  disposition  lie  shall  make-  in  his 

[Mr.  lemon,     ,.£      .     '   *    r  ,  .  -  ,  ',  ,,    , 

in  referring  to  hfe-tunc  of  his  lands,  whether  voluntary  or  not,  will  be  good 

this  case,  m  against  bond-creditors ;  for  that  was  not  provided  against  by  the 

Pr.Ch.52i.,  statute,  which   only  took  care  to  secure  such  creditors  against 

observed, that  any  imposition.  which  might  be  supposed  in  a  man's  last  sick- 
til!  this  reso-  •  «*  •,.  •  e  i  •  •  i_-  IT  •  i  • 

lution,  he  ness;  but,  if  he  gave  away  his  estate  in  his  lire-time,  this  pre- 

bhould  have  vented  the  descent  of  so  much  to  the  heir,  and,  consequently, 
been  of  ano-  took  away  their  remedy  against  him,  who  was  only  liable  in  re- 

ther  opinion,  spect  of  tne  lands  descended ;  and  as  a  bond  is  no  lien  whatsoever 
lor  that  such  ,  .  .  .  .  „  '  ,  .  .  . 

a  disposition     on  ^ands  in  the  hands  of  the  obligor,  much  Jess  can  it  be 

had  been          when  they  are  given  away  to  a  stranger, 
h  olden  frau- 
dulent by  Lord  Holt,  in  the  case  of  Templeman  v.  Bekc.     And  Mr.  Vernon\  dissatisfactic 
i;  taken  notice  of  by  Lord  Talbot,\n  Jones  v.  Marsh,  Ca.  temp.  Talb.  64.] 
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In  debt  against  an  heir,  who  pleaded  riens  per  discent  on  the  Carth.  353. 
day  of  the  bill,  the  plaintiff  replied  specially,  that  the  obligor   J^awj. 
(father  of  the  defendant)  died  on  such  a  day,  and  that  the  de-   :^s^[  & 
fendant  (after  the  death  of  his  father)  and  before  the  clay  of  the  5  Mod.  i21. 
bill,  viz.  on  such  a  day,  which  was  a  day  after,  the  death  of  the  S.  C.  Comb, 
obligor,   had  lands  by  descent  from  his  father  in  fee-simple,  nnde  344-  S.  ^ad- 
predict,  (the  plaintiff)  de  debito  pradicto  satisfccisse  potuit^  viz.  {hafthe^ta- 
apud  H.  predict.  8?  hoc  par  at.  est  verificare,  unde  petit  judicium,   tute  was  made 
according  to  the  above  statute.     To   this  the  defendant  made  a   not  to  create, 

frivolous°reioinder ;  and  thereupon  the  plaintiff  demurred.     The  but  to  prerent 

J      .„    ,  ,.       .    r  i    .  <•  .1       difficulties  m 

question  was,  if  the  replication  was  good  in  pursuance  ot  the  piea(jjng< 

statute;  for  it  was  objected  that  it  was  ill,  because  the  plaintiff 
had  put  the  value  of  the  lands  in  issue  by  these  words,  nude,  SfC. 
de  debito  preedicto  satisfecisse  potuit,  which  ought  to  have  been 
omitted,  because  the  statute  is  express,  that  after  the  issue  tried 
the  jury  shall  inquire  of  the  value;  so  that  it  is  matter  of  inquest 
only  ex  qfficio,  and  not  to  be  the  point  of  the  issue ;  and  by  this 
statute  tiie  plaintiff  is  only  to  recover  pro  tanto  against  the  de- 
fendant with  respect  to  the  value  of  such  aliened  assets,  and  is 
not  to  have  a  general  judgment  against  the  heir,  as  at  common 
law  upon  a  false  plea.  Sed  per  Cur.  upon  debate,  this  replica- 
tion is  good  and  as  it  ought  to  be,  and  that  if  unde,  $c.  de  debito 
pr&dicto  satisfecisse  pot  nil  had  been  left  out,  it  might  have  been 
a  good  cause  of  objection  ;  for  the  statute  doth  not  give  occasion 
to  alter  any  more  of  the  form  of  the  replication  common  in  such 
cases,  but  only  as  to  the  time  concerning  assets  by  descent ;  and 
the  conclusion,  which  (before  the  statute)  was  to  the  country, 
must  now  be  with  an  averment  only,  because  the  defendants  may 
have  an  opportunity  to  answer  the  new  matter  alleged  in  the  re- 
plication. 

It  seems  that  neither  before  nor  since  this  statute  the  (a)  exe-  Trin.  3  a  Car.z. 
cutor  or  administrator  ot  the  heir  is  liable;  for  the  person  of  the  inC.  B.be- 
heir  is  not  chargeable,  but  with  respect  to  the  land;  and  if,  be-  Weston and" 
fore  the  statute,  the  heir  had  aliened  before  action  brought,  he  Danbv, ad- 
should  not  be  charged  for  the  profits  he  received ;  which  is  evi-  judged, 
dent  from  the  plea  of  riens  per  discent  the  day  of  the  writ  pur-  v^^"j  ^or 
chased ;  much  less  then  could  his  executor  (b} ;  for  an  executor  is  a  chat/Cases 
but  in  nature  of  a  trustee  for  the  personalty,  and  not  at  all  privy   175. 

to  the  inheritance.  Vem.  400. 

and  Dyer,  344. 

a  precedent  cited  in  the  book  of  entries,  where  debt  was  brought  against  the  executor  of  au 
heir  upon  a  bond  made  by  the  ancestor,  which  is  also  mentioned  in  Rast.  Entr.  172.  b.  p.  4. 
Plow.  441.  2  Leon.  ii.  3  Leon.  70.  But  the  heir  of  an  heir  is  liable.  F.  N.  B.  uo-  b. 
note  c.  Dy.  368.  a.  p.  46.  Cro.  Car.  151.  Carth.  129.  (6)  But  qutere  et  vide  z  Vern.  6a. 
where  it  is  said,  that  if  the  heir  aliens  the  land  to  prevent  the  creditors  from  having  satis- 
faction of  their  debts,  equity  will  follow  the  money  into  the  hands  of  the  heir  or  his 
executor. 

If  there  be  judgment  in  debt  against  two,  and  one  die,  a  scirc  Lev.  30. 
facias  iies  against  the  other  alone,  reciting  the  death,  and  he  can-  Ray  in.  *6. 
not  plead  that  the  heir  of  him  that  is  dead  has  assets  by  descent,  Edsa/and  C 
and  demand  judgment  if  he  ought  to  be  charged  alone :  for  at  Smart. 
(c)  common  law  the  charge  upon  a  judgment  being  (d)  personal  (c)  So  ad- 
survived,  judged,  i  £.3. 
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13.  pi. 41.  #  survived,  and  the  statute  of  Westm.  2.  which  gives  the  elegit  does 
vide  29  Assise,  not  take  away  the  remedy  of  the  plaintiff  at  the  common  law, 
and  therefore  the  party  may  take  out  his  execution  which  way  he 
pleases;  for  the  words  of  the  statute  are,  sit  in  elcctione ;  but  if 
he  should,  after  the  allowance  of  this  writ  and  revival  of  the 
judgment,  take  out  an  elegit  to  charge  the  land,  the  party  may 
have  remedy  by  suggestion,  or  by  audita  querela. 

and  that  a  personal  execution  will  survive,  though  a  real  one  will  not,  vide  3  Co.  14.     Yelv. 
309.    Raym.  153.    alveb.  3.  331.  4  Mod.  315.  3  Keb.  295.   Salk.  319.  320.   Show.  402. 


3  7 

39  E.  3.  29. 
(rf)  For  the 
difference  be- 
tween a  real 
and  personal 
execution ; 


If  there  be  a  sequestration  for  a  personal  duty  against  the 
ancestor  where  the  heir  is  not  bound,  and  the  defendant  die, 
there  is  an  end  of  the  sequestration',  and  it  cannot  be  revived 
against  the  heir;  because  neither  the  heir  nor  the  lands  are 
bound  by  such  decree.  But,  if  the  decree  be  upon  a  covenant 
that  bound  the  heir,  and  the  defendant  die,  such  decree  may  be 
revived  by  subpoena  scire  facias  against  the  heir  to  shew  cause 
against  the  decree,  if  the  decree  be  enrolled  of  record;  or  if  not, 
by  bill  of  revivor;  and  when  revived  against  heir  and  executor, 
(which  is  the  usual  and  regular  way,)  the  sequestration  also  will 
be  revived  on  motion,  if,  upon  coming  into  court,  cause  is  not 
shewn  why  the  decree  should  not  be  revived.  And  in  this  case 
it  hath  been  resolved,  that  the  decree  should  have  the  same 
authority  to  bind  the  personal  assets  as  a  judgment  at  law,  and 
therefore  shall  go pari passu  to  be  paid  off  and  discharged;  but 
the  lien  of  the  judgment  upon  lands  came  in  by  the  statute, 
which  only  gives  an  elegit  for  a  moiety  of  the  land  in  satisfaction 
of  the  debt,  and  therefore  that  could  give  no  authority  to  lay  a 
sequestration  on  the  real  estate  for  a  mere  personal  duty,  where 
the  heir  is  not  bound  in  the  covenant. 

Talb.  217. 

a  Br.  P.  C.  465.  8vo.  ed.  S.  C.     Martin  v.  Martin,  iVes.  211.     Conner  v.  Browne,  i  Ridgw. 

P.C.  139. 

[The  plaintiff  may  join  issue  on  the  plea  riensper  discent,  with- 
out replying,  as  he  is  impowered  by  the  statute;  and  in  such  case 
the  jury  are  not  to  set  out  the  value  of  the  lands  descended;  it  is 
sufficient  for  them  to  find  that  lands  came  by  descent,  sufficient 
to  answer  the  debt  and  damages. 

To  a  plea  ofricnsper  discent  al  temps  del  original,  the  plaintiff 
replied  that  the  defendant  had  sufficient  lands  before  the  time  of 
the  original  purchased,  and  on  issue  thereon,  a  verdict  was  given 
for  the  plaintiff,  but  no  inquiry  of  the  value  of  the  land:  the. 
court  awarded  a  repleader;  for  issue  ought  not  to  have  been 
joined  on  the  sufficiency  of  the  land  descended. 

The  heir  cannot  have  two  defences,  one  at  common  law,  and 
one  on  the  statute :  therefore,  if  to  riens  per  discent  al  temps  del 
writ,  the  plaintiff  reply,  that  before  that  time  lands  descended; 
the  heir  cannot  rejoin  that  he  sold  them,  and  paid  bond  debts 
to  the  amount;  he  ought  to  disclose  the  whole  in  his  bar 
at  once.} 


Harding  v. 
Edge, 

i  Vern.  143. 
Shafto  v. 
Powell, 
3  Lev.  355. 
Searlev.Lane, 
a  Vern.  3 7.  88. 
Morrice  v. 
Bank  of  Eng- 
land, Cas.  tern. 


Matthews  v. 
Lee, 
Barnes,  444. 


JtfFerys  v. 
Barrow, 
P.  la  Ann. 
Bull.  Ni.Pri 
176.    10  Mod 
18.  S.C. 

Winder  v. 
Barnes,  P. 
15  Geo.  a. 
Bull.  Ni.  Pri. 
176. 
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(G)  How  to  be  proceeded  against  where  he  is  bound. 

TF  the  heir  be  sued  upon  a  bond  or  covenant  in  which  he  is  Salk^jj. 

bound,  it  need  not  be  shewn  how  he  is  heir;  for  the  plaintiff  But  for  this 
is  a  stranger,  and  it  would  be  hard  to  compel  him  to  set  forth  Kell°w  v° 
another's  pedigree :  but,  where  the  heir  sues,  he  must  shew  his  Rowden, 
pedigree,  and  coment  hceres;  for  it  lies  in  his  proper  knowledge.    Carth.  116. 

3  Mod.  25. 
Show.  248.     3  Lev.  286. 

It  must  be  alleged,  that  the  heir  was  bound;  and  therefore,  Vern.  180. 
where  a  bill  was  brought  by  the  obligee  in  a  bond  against  the  Crosseiog  v. 
heir  of  the  obligor,  alleging,  that  he,  having  assets  by  descent, 
ought  to  satisfy  this  bond;  the  defendant  demurred,  because  the 
plaintiff  had  not  expressly  alleged,  in  the  bill,  that  the  heir  was 
bound  in  the  bond;  and  though  it  was  alleged  that  the  heir 
ought  to  pay  the  debt,  yet  that  was  holden  insufficient,  and  the 
demurrer  was  allowed. 

If  an  action  be  brought  against  the  heir  upon  the  bond  of  his  £  Co.  36.  a. 
ancestor,  in  which  the  heir  is  bound,  it  must  be  in  the  (a)  debet 
and  detinet ,-  because  he  hath  the  assets  in  his  own  right,  and 
therefore  is  to  be  sued  as  if  it  were  his  own  bond.  Lev.  130. 

Cro.  Eliz.  7iz.  S.  P.  and  the  reasons  there  given,  because  he  is  bound  by  special  words  in  the 
obligation,  #  vide  2  Leon,  u.,  2  Brownl.  204,  205.,  Cro.  Eiiz.  350.,  like  point,  (a)  But,  if  in 
the  detinet  only,  it  is  good  after  verdict  by  the  16  &  17  Car.  2.  c.  8.  Comber  and  Watt  en, 
Lev.  224.  adjudged.  Sid.  342.  575.  S.  C. 

[In  a  declaration  against  the  heir  on  a  covenant  that  runs   Derisley  v. 
with  the  land,  the  plaintiff  may  charge  him  as  assignee;  for  evi-  Custance,  4!". 
dence  that  the  land  descended  to  him  as  heir  of  the  lessor  will        ?5' 
support  such  an  issue.] 

(H)  Where  he  shall  be  liable  himself,  and  the  Judg- 
ment general  or  special :  And  herein, 

i.   Where  he  shall  be  liable  for  his  false  pleading. 

nHE  heir  at  law,  though  bound  by  his  ancestor,  shall  yet,  as   arE.  3. 10. 
hath  been  observed,  be  chargeable  no  further  than   he  has  4oE.  3. 14. 
assets  from  such  ancestor,  unless  by  false  pleading  he  make  him-  D|^f      ** 
self  so:  And  therefore  if  an  action  of  debt  be  brought  against  phg0!  Plo'wd. 
him,  and  he  confess  the  action,  and  also  set  forth  in  certainty  44o.Benl.ij7. 
what  assets  he  hath,  he  shall  be  charged  no  further;  and  neither  s  Co.  3j. 
his  goods  (6),  body,  nor  other  lands,   shall   be  liable ;  but  the  andthe^am70* 
judgment  in  such  case  shall  be  special,  to  recover  the  debt  of  the  point  admitted 
lands  descended.  in  all  the 

modern  books. 

(o)  And  therefore  an  heir  at  law  is  not  to  be  holden  to  special  bail,  because  the  demand  is 
not  on  the  person,  but  on  the  assets  of  the  deceased.  2  Jon.  82.,  #  vide  tit.  Bail,  letter  (B). 

12  But, 
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nde  the  au-  But,  if  an  action  (a)  of  debt  be  brought  against  an  heir  on  the 
thonties  *«p.  obligation  of  his  ancestor,  in  which  he  is  bound,  and  he  plead 
*6o  Roll.  r'  r*ens'Per  discent,  which  is  found  against  him,  the  judgment  shall 
Rep.  134.  be  general  *  to  recover  the  debt,  which  he  must  pay  out  of  his 
(a)  But  there  own  pocket  for  his  false  plea, 
is  a  diversity 

between  an  action  of  debt  and  a  scire  facias  against  the  heir  upon  a  judgment  had  against  his 
ancestor ;  for  if  in  a  scire  facias  the  heir  plead  a  false  plea,  and  it  be  found  against  him,  yet 
the  judgment  shall  be  of  the  lands  descended  only ;  for  the  execution  in  such  case  shall  be 
upon  the  first  judgment  against  the  ancestor,  and  not  upon  the  judgment  in  the  scire  facias, 
<mod  habeat  executionem,  because  such  judgment  did  not  alter  nor  enlarge  the  first  judgment. 
Bowyer  v.  Rivett,  adjudged.  Pas.  193.  3  Bulst.  317.  Jon.  87.  Cro.  Car.  396.  Carth.  93. 
S.  C.  cited.  *  And  execution  of  his  own  lands  and  goods,  and  against  his  body  by  capias  ad 
tatisfaciendum,  like  as  for  his  own  debt.  Plowd.  Com.  440.  a.  a  Roll.  Abr.  70. 1.  40.  Dyer, 
149.  a.  a  Leon,  n.  Poxon  v.  Smart,  C.  B.  Hil.  4  G.  3.  i  Selw.  N.  P.  545. 

Plowd.  440.          So,  if  an  action  of  debt  be  brought  against  the  heir,  who 
aRpll.Abr.7o.  confesses  the  action,  but  does  not  set  forth  the  assets  in  certainty, 
SeUULd  An~    the  Judgment  shall  be  general ;  for  he  is  charged  in  the  debet  as 
Raym.  783.       we^  as  detinet,  and  assets  shall  be  presumed. 
Plowd.  440.  So,  if  an  action  be  brought  against  the  heir  on  the  bond  of 

Davis  and        his  ancestor,  and  there  be  judgment  against  him  by  default,  non 
^amTcited    sum  ^nformatust  nihil  dicit,  fyc.  the  judgment  against  him  shall  be 
and  agreed  to   general,  and  he  shall  be  charged  de  bonis  propriis. 
be  law  in  several  books. 

Garth.  93.  So,  where  debt  was  brought  against  an  heir,  who  pleaded  in 

Bradlin  v.  Mil-  bar  that  J.  S.  was  jointly  and  severally  bound  with  his  ancestor, 

A      ^     • i      and  tnat  ne  Paid  the  money  ;  which  being  found  against  him,  it 
cd,  and  said,  111        ri         i      •     i     ^  11.    fo  <*      i  • 

that  the  law      was  holuen,  that  the  judgment  should  be  general,  and  he  ior  his 

•was  so  settled   false  plea  chargeable  de  bonis  propriis. 

in  the  case 

tupra  of  Davis  and  Pepys.    Plowd.  440.     Comb.  i6a.  S.  P.  adjudged. 

Smith  v.  An-        So,  where  the  heir  pleaded  that  his  ancestor  was  seised  in  fee 
8eN) .Salk. 354.  of  three  fourth-parts  of  such  and  such  tenements,  and  that  he 
S  C  ^T^Mod'  Demised  tne  same  for  500  years  to  A.  who  entered,  and  that  the 
40.  S.  C.   Vill  sa'd  reversion  descended,  $•  riens  ultra,  and  that  at  the  time  of 
lers  v.Hand-     the  action  brought  he  had  no  tenements  in  fee-simple  by  descent 
ley,  *  Wils.49.  prarterquam  the  said  reversion;  and  that  afterwards  there  was  a 
bill  in  Chancery  exhibited  against  him  by  the  ancestor's  wife  for 
dower,  and  a  decree  obtained  against  him  for  the  third  part  of 
these  three-fourths  for  the  wife's  life;  fy  hoc,  fyc.  in  this  case  a 
general  judgment  was  given  against  him;  and  it  was  holden  by 
Holt,  C.  J.   ist,  That  an  heir  could  not  plead  a  term  for  years 
in  delay  of  present  execution,  but  ought  to  confess  assets;  and 
that  the  common  law  had  no  regard  for  a  term  for  years,  and 
that  there  is  no  mischief  in  this  case;  for  though  in  consequence 
a  levari  facias  may  go,  yet   the  lessee  may  maintain    himself 
(6)||So,  where  against  an  ejectment  by  virtue  of  his  lease,  (o)     2.  As  to  the  de- 
an ejectment    cree  jn  Chancery,  he  held  it  plain  that  there  was  no  estate  or  it>- 
oiTthe'refurn    terest  vested  in  the  wife  by  that,  so  that  the  plea  in  this  respect 
of  an  dcgit       is  naught  and  most  apparently  false. 

against 
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against  the  defendant  who  was  in  possession  of  the  premises  under  a  lease  for  years  prior  to 
the  date  of  the  plaintiff's  judgment,  the  judges  who  tried  the  cause,  being  of  opinion  that  the 
defendant,  having  a  legal  title  antecedent  to  the  plaintiff's,  ought  to  prevail,  though  the  de- 
fendant had  received  a  notice  from  the  plaintiff,  that  he  did  not  intend  to  disturb  his  posses- 
*ion,  directed  a  nonsuit,  which  was  afterwards  confirmed  by  the  court.  Doe  v.  Wharton, 
8  T.  R.  a.  || 

And  it  is  said,  that  in  these  cases  the  court  cannot  give  a  spe-  a  Roll.  Abr.;r. 
cial  judgment  without  the  assent  of  the  plaintiff;  as,  where  debt  Allen  and 
was  brought  against  the  heir,  who  pleaded  riens  per  discent,   •  ^  j1'  ^  • 
which  was  found  for  the  plaintiff;  and  there  being  judgment  to  l6°j   '  stynn 
recover  the  debt,  damages,  and  costs  of  the  lands  descended  ;  and  387.  S.  C. 
it  not  being  known  what  land  descended,  a  writ  was  awarded 
to  inquire  what  land  descended  ;  the  court  held  this  judgment 
erroneous,  because  by  law  the  judgment  ought  to  be  general, 
which  cannot  be  altered  without  the  plaintiff's  consent,  and  that 
did-  not  appear  here. 

So,  in  an  action  of  debtagainst  an  heir,  if  he  pleads  ricnsper  aRoll.Abr.;!. 
discent,  which  is  found  against  him  ;  and  it  is  further  found  by 
the  jury,  that  he  had  certain  lands  by  descent,  upon  which  judg- 
ment  is  given  that  the  plaintiff  shall  recover  his  debt,  damages, 
and  costs  of  the  lands  descended  ;  this  is  an  erroneous  judgment, 
because  it  ought  to  have  been  general  :  also,  it  is  said,  that  upon 
this  issue  they  could  not  inquire  of  the  assets  descended. 

But,  if  in  a  writ  of  annuity  the  plaintiff  declares  for  the  ar-   Frank 
rearages,  fyc.  against  the  heir,  upon  the  grant  of  his  ancestor,   Stukely, 
and  the  heir  pleads  that  it  is  not  the  deed  of  his  ancestor,  which   »  Roll-AI 
is  found  against  him;  in  this  case  the  judgment  may  be  special,   ciotworthv  V 
without  the  consent  of  the  plaintiff;  for  being  in  the  case  of  an  Cro.Car.  436. 
annuity,  which  is  always  executory,  it  is  at  least  in  the  election 
of  the  plaintiff  to  have  execution  of  all  the  lands  descended  ; 
whereas  on  a  general  judgment  he  can  only  have  a  moiety  of  all 
the  heir's  land  in  execution  :  also,  in  this  case,  the  entering  of  a 
special  judgment  is  for  the  heir's  advantage,  and  therefore  he 
cannot  assign  it  for  error. 

Also,  if  upon  pleading  riensper  discent  it  be  found  against  the   *  Roll-  Abr. 
heir,  or  if  he  confess  the  action  without  setting  forth  the  assets,   ?I' 
or  if  there  be  a  general  judgment;  upon  these,  or  upon  a  nan 
sum  informatusy  nihil  dicit^  fyc.  against  him,  the  execution  may  be 
general  of  a  moiety  of  all  the  lands  of  the  heir. 

But,  if  in  an  action  of  debt  brought  against  the  heir,  the  de-  2  Roll.  Abr. 
fendant  acknowledge  the  action,  and  shew  in  certainty  the  as-   7I- 
sets,  upon  which  there  is  a  judgment  that  the  plaintiff  shall  re- 
cover, the  debt  to  be  levied  of  the  assets  descended  ;  here  the 
plaintiff  shall  have  execution  to  levy  the  debt  of  all  the  land 
descended,  and  not  to  have  a  moiety  only,  as  on  an  elegif. 

Also,  in  case  of  a  general  judgment  against  the  heir,  although  2  Roll.  Abr. 
the  plaintiff  may  have  execution  by  elegit  of  a  moiety  of  all  t?ie  ?*>  ?*• 
heir's  lands;  yet  may  he  also  at  his  election  surmise  that  the  heir 
hath  such  and  such  land  by  descent,  and  pray  execution  thereof; 
for  were  it  otherwise,  the  plaintiff  might  be  a  loser  by  this  gene- 
ral judgment,  iu  which  he  is  only  entitled  to  a  moiety  of  the  land, 

inasmuch 
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inasmuch  as  the  heir  might  not  have  any  other  lands,  except 
those  descended. 

a.   Where  by  his  Promise  to  pay  or  discharge  the  Debt  of  his 

Ancestor. 

Lord  Gra/s  If  a  man  binds  himself  and  his  heirs  in  an  obligation,  and 
case,  i  Roll.  dJeSj  and  after  the  obligee  sues  the  heir  upon  the  obligation,  who 
Leo*n  67  68  ^ac^  no  assets  descended  to  him  ;  and  the  heir  says  to  him,  that, 
4  Leon.  6.  S.P.  if  he  will  not  sue  him,  then  he  will  pay  him  the  money;  this  is 
Per  curiam.  no  consideration  so  as  to  maintain  an  action,  because  he  was  not 
(a)  But  it  is  chargeable  (a)  without  assets,  (b] 
held,  that  in 

assumpsit  against  an  executor  on  his  promise  it  is  not  necessary  to  allege  the  as- 
sets, and  that  forbearance  is  a  good  consideration.  Vide  tit.  Executors  and  Administrators, 
letter  (M).  —  And  note,  by  the  statute  of  frauds  29  Car.  2.  c.  3.  §4.  the  promise  must  he  in 
writing.  (5)  [jit  should  seem,  says  Mr.  Serjeant  Williams,  that  this  case  would  not  now  be  so 
determined ;  for  in  the  case  of  Barber  v.  Fox,  infra,  it  appears  that  the  judgment  there 
was  founded  upon  the  want  of  alleging  in  the  declaration,  that  the  ancestor  had  bound 
himself  and  his  heirs ;  and  if  the  heir  had  been  liable,  it  seems  to  follow  that  forbearance 
would  have  been  adjudged  a  sufficient  consideration  to  support  the  promise  without  regarding 
whether  he  had  assets  or  not  at  the  time.  And  in  this  case  of  Lord  Gray,  if  the  defendant  had 
not  any  assets,  he  ought  to  have  pleaded  it  to  the  action  on  the  bond  :  but,  if  instead  of  so 
doing,  he  desires  the  obligee  to  forbear  his  suit,  and  in  consideration  thereof  promises  pay- 
ment, that  appears  to  be  a  sufficient  consideration :  for  though  the  forbearance  may  be  of  no 
benefit  to  the  defendant,  it  might  have  been  attended  with  a  loss  to  the  plaintiff'  not  to  pro- 
ceed in  his  suit,  a  Saund.  137.  a.[| 

Barber  v.  So,  in  an  assumpsit  against  an  heir  upon  such  a  promise,  it 

Fox,  a  Saund.  must  be  expressly  shewn  that  the  heir  was  bound,  else  it  shall 

-I3<5'  c,1^6"1'  not  be  intended,  though  after  a  verdict. 
159.  S.  C. 

a  Keb.  8n. 

836.  S.  C.     Hunt  and  Swain,  Sid.  248.     Sir  T.  Raym.  127.  S.  C.     i  Lev.  165.  S.  C.     i  Keb. 

890.  S.  C.  adjudged. And  Keeling  said,  to  charge  an  executor  upon  his  promise  you  need 

not  say  assets,  (though  without  them  he  shall  not  be  bound,)  because  we  will  intend  assets ; 
but  we  cannot  intend  the  heir  was  bound,  but  in  this  case  must  look  upon  him  as  a  mere 
stranger. 

Anon.  Sid.  31.  But  in  such  a  case  where  the  plaintiff  declared,  that  the  de- 
ll This  case  is  fendant,  in  consideration  the  plaintiff  would  deliver  the  bond  to 
amTwin  be  '"m  an^  tu'scnal'£e  tne  flel)tJ  promised,  $c.  it  was  holden  a  good 
found  not  to  declaration,  and  that  it  should  be  intended  he  was  liable,  or  at 
the  present  least,  that  the  discharge  should  be  made  to  him  who  was  so. 
purpose.  It 

was  as  follows  :  A  father  being  indebted  to  J.  S.  in  loci,  by  bond,  made  a  fraudulent  deed,  and 
thereby  gave  all  his  goods  to  his  son,  and  died;  and  upon  a  conversation  had  concerning  the 
fraudulent  deed,  the  son  promised  J.  S.  in  consideration  he  would  deliver  the  bond  to  him,  and 
make  an  acquittance  and  discharge  to  him  of  the  debt,  to  pay  him  the  iool.;  and  an  action 
having  been  brought  thereon,  and  a  verdict  for  the  plaintiff)  it  was  moved  in  arrest  of  judg- 
ment, that  the  consideration  was  not  good,  because  it  did  not  appear  that  the  son  was  liable 
to  the  payment  of  the  debt  either  as  heir,  or  executor  or  administrator,  or  as  executor  of  his 
own  wrong ;  and  therefore  delivering  the  bond, or  making  the  acquittance  or  discharge  to  him 
was  not  good.  But  it  was  answered  and  resolved,  that  the  consideration  was  good  ;  and  it 
should  be  intended  that  he  was  liable,  or  at  least  that  the  discharge  was  made  to  the  pr.rty 
who  was  liable;  for  the  plaintiff'  promised  to  discharge  the  debt,  and  that  should  be  intended 
to  be  made  to  the  party  who  was  liable  to  the  payment  of  it,  else  it  would  be  no  discharge. 
—  If  this  was  in  truth  a  fraudulent  deed  of  gift  of  the  goods  by  the  father  to  the  son,  then  it 
seems  to  follow,  that  the  son  was,  after  his  father's  death,  liable  to  the  payment  of  the  debt, 

nt 
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at  least  to  the  extent  of  the  value  of  the  goods,  as  executor  of  hit  own  wrong,  and  therefore 
the  delivering  of  the  bond  to  him,  and  giving  him  an  acquittance,  appears  to  be  a  sufficient 
consideration  to  support  the  promise.  The  defendant  was  not  charged  as  heir.|| 

(I)  What  shall  be  Assets  in  his  Hands. 


the   ancestor  binds  himself  and  his  heirs,  all.  Vide  Bro.  tit, 
his  lands  of  (a)    freehold,  which  descend  in  (b)  fee-simple,  Assets.    Fit- 
are  assets  by  descent,  and  shall  be  liable,  as  far  as  they  extend,  ^jf'^f* 
to  answer  the  ancestor's  obligations.  ag9  .'  tit  ' 

Assets,  (a)  But, 

if  a  copyhold  descends  to  an  heir,  this  shall  not  be  assets,  because  it  is  an  inheritance  created 
by  custo'm,  and  the  common  law  directs  the  descent;  but  not  that  it  shall  have  any  other  coU 
lateral  qualities  which  do  not  concern  such  descent,  and  which  other  inheritances  at  common 
law  have.  4  Co.  22.  a.  —  But  lands  by  descent  in  ancient  demesne  shall  be  assets.  7  H.  4.  14. 
Bro.  tit.  Assets,  n.  -  So,  an  advowson  is  assets,  and  may  be  extended  at  the  rate  of  a 
shilling  for  even-  mark  of  the  yearly  value  of  the  living.  Co.  Litt.  374.  b.  Robinson  v. 
Touge,  3  Br.  P.  £.556.  3  P.  Wins.  401.  28^.879.  Westfaling  v.  Westfaling,  3  Atk.  460. 
Ripley  v.  Waterworth,  7  ¥65.447.  (6)  Must  be  lands  in  fee-simple.  42  E.  3.10.  b.  - 
For  what  shall  be  assets  to  uinke  a  lineal  warranty  a  bar  to  an  estate-tail,  vide  Co.  Litt,  374.  b. 
alnst.  193.  Kelw.  104.  b.  124.  2  Roll.  Abr.  774. 

A  reversion  after  a  lease  for  years  made  by  the  ancestor  is  Salk.  354. 
present  assets  (c),  so  that  the  heir  cannot  plead  riens  per  discent  7  Mod.  72. 
in  delay  of  execution  of  the  rent  and  reversion  (d),  though   the  "J1*  Ra{jmj 
plaintiff  cannot  have  benefit  of  the  reversion  till  the  lease  be  de-  'SO*'SI?  Ld." 
termined.  Raym.  53. 

Hern.  Plead. 

320.  (c)  In  debt  against  the  heir  if  he  pleads  riens  per  discent,  the  plaintiff  may  have  judg- 
ment presently,  ar.d  a  scire  facias  when  assets  descend.  8  Co.  134.  in  Mary  Shepley's  case, 
which  point  is  held  to  be  law;  likewise  in  case  of  an  executor,  in  Hob.  199.  Vent.  94,  95. 
Sid.  448.  contrary  to  the  case  of  Dorchester  and  Webb.  Cro.  Car.  -  So,  in  a  warrantia 
chartaE  against  an  heir,  who  pleads  riens  per  discent,  or  that  the  plaintiff  is  not  einpleaded, 
the  plaintiff  may  pray  judgment  presently,  F.  X.  B.  134.  8  Co.  134.  Vent.  94.,  and  Hob. 
199.  S.  P.  ;  and  that  the  same  may  be  done  in  the  case  of  an  executor  ;  but,  if  the  plaintiff  will 
proceed  to  prove  assets  presently,  and  that  be  found  against  him,  he  shall  be  barred  for  ever  ; 
and  yet  there  was  a  debt  due,  and  that  in  effect  confessed.  Hob.  199.  (rf)  Where  a  man  ob- 
tains a  judgment  against  an  heir  who  has  a  reversion  in  fee  descended  to  him,  the  judgment  is 
only  ot  assets  quando  acciderint,  and  the  creditor  cannot  by  a  bill  in  equity  compel  the  heir  to 
sell  the  reversion,  but  must  expect  until  it  falls,  2  Vern.  134.  Fortrey  v.  Fortrey. 

So,  a  reversion  expectant  upon  the  determination  of  an  estate  Carth.  129. 
for  life  is  quasi  assets,  and  ought  to  be  pleaded  specially  by  the  P?r  *folt- 
heir,  and  the  plaintiff  in  such  case  may  take  judgment  of  it  cum  ciealand 
accident.  j  Lutw.  503. 

S.  P.     i  Ld.  Raym.  5  3.    S.  C. 

But  a  reversion  in  fee  expectant  upon  an  estate-tail  is  not  as-  6  Co.  58. 
sets,  because  it  lies  in  the  will  of  the  tenant  in  tail  to  dock  and  Roll.  Abr.  269. 

bar  it  at  his  pleasure.  *  Ro11-  ReP- 

129.  S.  P. 

3  Lev.  287.  3  Mod.  257.  Carth.  129.  S.  P.  agreed,  and  that  it  shall  not  charge  the  heir  upon 
the  general  issue,  riens  per  discent.  —  But  after  the  tail  is  spent,  it  is  assets.  3  Mod.  257. 
[That  such  a  reversion  is  assets  for  the  debt  of  the  first  person  who  was  in  possession,  and  who 
created  the  reversion,  hath  been  expressly  determined  by  Lord  Hardwicke  in  Ktnaston  v. 
Clarke,  2  Atk.  204.;  but  whether  it  be  so  for  the  debt  of  any  of  the  intermediate  takers,  is 
a  point  which  hath  lately  been  much  agitated,  but  hath  received  no  decision.  Tweedale  v. 

Coventry, 
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Coventry,  i  Br.  Ch.  Rep.  140.  Arundel  v.  Knight,  1787.  Id.  a6o.  The  case  of  Smith  v. 
Parker,  a  Bl.  Rep.  1130.  purports  to  have  decided  that  such  a  reversion  is  assets.  In  that 
case,  which  was  debt  upon  bond  against  the  heirs  of  the  obligor,  Edward  Perrot  devised  an 
estate  to  his  brother  Charles  Perrot  for  life,  remainder  to  his  brother  Robert  Perrot  for  life, 
and  his  first  and  other  sons  in  tail,  remainder  to  trustees  for  thirty  years,  remainder  to  Ed- 
ward John  Perrot  and  his  first  and  other  sons  in  tail,  remainder  to  William  Perrot  for  life  and 
his  first  and  other  sons  in  tail-male,  remainder  to  Benjamin  Perrot  for  life  and  his  first  and 
other  sons  in  tail-male,  remainder  to  the  testator's  right  heirs.  On  the  testator's  death 
Charles  entered,  and  died  without  issue.  Robert  died  without  issue  before  the  testator. 
Edward  John  entered,  and  whilst  in  possession  made  the  bond  in  question,  and  died  without 
issue.  William  entered,  and  died  without  issue.  And  on  his  death,  Benjamin  being  dead 
without  issue,  and  all  the  said  persons  having  died  intestate,  the  estate  came  into  possession  of 
the  defendants,  who  were  heirs  at  law  both  of  the  testator  and  of  Edward  John  the  obligor, 
which  Edward  John  was  also,  whilst  in  possession  of  the  estate,  the  heir  at  law  of  the  testator. 
—  In  this  case,  however,  Lord  Thurlow  observes  in  Tweedale  v.  Coventry,  the  contingent 
uses  never  came  into  possession,  so  that  it  was  not  a  reversion  after  an  estate  tail,  but  after  an 
estate  for  life  only.  See  thecaseof  Giffard  v.  Barber,  Vin.  Abr.  tit.  Charge,  A.  pi.  17.,  where 
Lord  Harduncke  is  reported  to  have  said,  that  the  reversion  would  not  be  liable  to  a  bond  of 
an  intermediate  taker,  unless  the  estate  came  as  assets  by  descent  to  the  very  heir  of  such 
person;  though  it  would  be  to  a  judgment,  because  that  attaches  on  the  land.]  —  ||The 
authority  of  the  above  case  of  Smith  v.  Parker  has  since  been  denied  by  the  Court  of  Com- 
mon Pleas,  in  the  case  of  Doe  v.  Hutton,  3  Bos.  &  Pull.  643.  648.  651. |j 

Kellowv.  If  A.  hath  issue  B.  and  C.,  and   conveys  lands  to  the  use  of 

Rowden,          himself  for  life,  the  remainder  to  B.  in  tail,  the  remainder  to  his 
Carth.  117.       own  rjght  nejrS)  ancj  ^f.  dies,  and  the  reversion  descends  to  B. 
C.  ^Mod.  453!  his  son,  and  B.  dies  seised,  and   the  reversion   descends   to  his 
S.  C.  i  Show,  son,  who  dies  without  issue,  so  that  the  tail  is  spent,  and  C.  en- 
344-  S.  C.         ters,  these  lands  shall  be  assets  to  answer  the  debt  of  his  father. 
Cro.  Eliz.  431.       The  lands,  as  hath  been  observed,  must  descend  to  the  heir  ; 
a  Mod.  a86.      and  therefore  it  was  formerly  holden,   that  if  he  took  by  pur- 
chase, as,  if  the  testator  devised  them  to  him  paying  so  much,  or 
if  he  devised  lands  to  one  or  two,  and  his  hei?  at  law  jointly, 
that  those  lands  were  not  assets;  but,  if  he  devised  one  part  to 
A.,  and  another  to  B.,  another  to  his  heir  at  law,  this  third  part 
was  assets. 

It  was  not  as-  By  the  statute  of  frauds  and  perjuries  it  is  enacted,  that  if  lands 
sets  before  the  come  (O  the  nejr  by  reason  of  a  special  occupancy,  they  shall  be 
fcta.u  e'  <,  chargeable  in  his  hands  as  assets  by  descent,  as  in  case  of  lands 

101.0.90.  a.  .        .        i  ,  .  ».y  •    i  i  r 

[An  estate  in  lee-simple;  and  in  case  there  be  no  special  occupant  thereof, 
pur  autre  vie  it  shall  go  to  the  executors  or  administrators  of  the  part}  that 

limited  to          had  the  cstate  thereof  by  virtue  of  the  grant,  and  shall  be  assets 

heirs  is  within    ....        , 

the  statute  of    m  their  hands. 

fraudulent  devises,  3  &  4  W.  &  M.  c.  14.,  and  liable  to  specialty  debt?.     Westfaling  v.  Wer-t- 

faling,  3  Atk.  460.     Marwood  v.  Turner,  3  P.  Wins.  164.] 

Vide  a  Vern.  Also,  by  the  said  statute,  §  10  &  1 1.  where  lands  are  settled  in 
248.  trust,  and  descend  in  fee  to  the  heir  of  cestuy  que  trust,  the  same 

shall  be  assets  in  the  same  manner  as  lands  in  possession,  but  the 
heir  shall  not,  by  reason  of  any  plea  or  other  matter,  be  charge- 
able to  pay  the  condemnation  out  of  his  own  estate. 
^Chan.Ca.  An  equity  of  redemption  of  an  inheritance  is  assets,  for  the 

148.  heir  having  a  right  in  (a)  equity,  that  ought  in  equity  to  be  liable 

(a)  But  the        to  gatisf       bond  d  b 
equity  of  • 

redemption  of  a  mortgage  that  is  forfeited  is  not  assets  at  law,  for  at  law  there  is  no  redemp' 
tion.  a  Vern.  61. — And  there  it  is  made  a  quaere,  whether  an  heir  being  creditor  by  bond  or 

judgment 
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judgment  may  not  retain,  the  reason  being  the  same  in  the  case  of  an  heir  as  it  is  of  an  execu- 
tor, for  neither  can  sue  himself.     See  Hopton  v.  Dryclen,  Pr.  Ch.  179. 

Tenant  in  tail  suffers  a  recovery  to  let  in  a  mortgage  of  500  Fosset  v. 
years,  and  then  limits  the  land  to  the  old  uses,  and  makes  his  Austin, 
will,  and  devises  all  his  lands  for  the  payment  of  his  debts;  the  "r-Cn. 39. 
redemption  was  limited  to  him,  his  heirs,  and  assigns;  and  the 
court  thought  that  the  equity  of  redemption  of  this  mortgage 
should  be  assets  to  satisfy  creditors,  or  a  subsequent  grantee  of 
an  annuitv. 

A  right  without  any  estate  in  (a)  possession,  reversion,   or  6  Co. 58. 
remainder,  is  not  assets  till  it  be  recovered  and  reduced  into  («)  If  a  rent- 
possession.  seck  descends 

to  an  heir,  it 

is  not  assets  till  he  hath  gained  seisin.     6  Co.  58.  b. But,  if  lands  descend  to  an  heir,  the? 

are  assets  before  entry,  for  he  may  enter  when  he  will.    42  E.  3.  10.  b.     Roll.  Abr.  269.' 

||  A  power  not  executed  is  not  assets  for  the  payment  of  debts.[|  Holmes  v. 

Coghill,  ' 
7Ves.499.     iaVes.ao6. 

Where  the  personal  estate  only  shall  be  applied  in  discharge 
of  debts,  vide  supra. 


HERESY,  AND  OFFENCES  AGAINST 
RELIGION. 


A)  Of  Heresy  :  And  herein, 

i.   IV hat  it  is. 

i.  BIJ  whom  it  is  cognizable . 

3.  Ilo-^  punished. 

B)  Of  Witchcraft,  and  how  punished. 

hC)  Of  Offences  against  Religion  as  punishable  by  the 
Common  Law. 

p)  Of  Offences  by  Statute  against  Religion  :    And 
herein, 

1.  Of  the  Offence  of  profaning  t\:  Lord's  Day. 

2.  Of  the  Offence  of  Shearing. 

VOL.  IV.  N  -    nf 
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3.  Of  the  Offence  of  Drunkenness. 

4.  Of  the  Offence  of  reviling  the  Sacrament. 

5.  Of  Offences  against  the  Common  Prayer. 

6.  Of  the  Offence  of  teaching  School  without  conforming  to  the 

Church. 

7.  Of  the  Offence  in  not  coming  to  Church  :  And  herein, 

1.  What  Forfeitures  of  Money,  Lands,  or  Goods  such 

Offenders  incur. 

2.  In  what  Manner  they  are  to  be  proceeded  against 

for  those  Forfeitures. 

3.  What  other  Inconveniences  they  are  subject  to. 

4.  By  what  Means  they  may  be  discharged. 

5.  How  far  a  Person  is  punishable  for  suffering  such 

Absence  in  others. 

8.  Of  Offences  against  the  Established  Church  by  Protestant 

Dissenters. 

Of  the  Offence  of  professing  or  encouraging  the  Popish  Re- 
ligion, vide  tit.  Popish  Recusants. 

Of  the  Offence  of  holding  an  Office  without  conforming  to 
the  Established  Religion,  vide  tit.  Office. 


(A)  Of  Heresy:  And  herein, 

i.   What  it  is. 

Hawk.  P.  C  T— TERESY  (a],  among  protestants,  is  said  to  be  a  false  opinion 
c.a.  || Accord.  A  A  repugnant  to  some  point  of  doctrine  clearly  revealed  in 

ing  to  Bishop  Scripture,  and  either  absolutely  essential  to  the  Christian  faith. 
Grosseteste,  c 

Haeresis  est       or  at  *east  °*  most  high  importance. 

sententia  humano  sensu  electa,  scriptures  sacra:  contraria,  palam  edocta,  pertinaciter  defensa. 
Hceresisenim  Graeceest  electio  Latini.  Matth.  Westmoncut.  ann.  1253.  Pegge's  Life  of  Grosse- 
teste,  p.  204.  Sir  M.  Hale  does  not  give  this  as  his  own  definition  of  heresy,  as  Sir  Wm, 
Blackstone  says,  in  4  Comm.  44.;  but  merely  refers  to  it  as,  though  somewhat  general,  more 
reasonable  than  that  in  Lindwood.||  (a)  That  anciently  under  the  general  name  of  heresy 
there  have  been  comprehended  three  sorts  of  crimes:  i.  Apostacy,  when  a  Christian  did  apos- 
tatize to  Paganism  or  to  Judaism.  2.  Witchcraft.  3.  Formal  heresy,  which  seems  to  be  an 
apostacy  from  the  established  religion;  for  which,  and  the  several  ways  of  determining, 
punishing,  and  the  difference  between  the  civil  and  imperial  laws,  popish  canons,  and  the 
Jaws  of  England  concerning  heresy,  vide  a  large  account  in  Hal.  Hist.  P.  C.  383.  to  410. 

Hawk.  P.  C.  It  seems  (b)  difficult  precisely  to  determine  what  errors  shall 
c. a.  amount  to  heresy,  and  what  not;  but  the  statute  i  Eliz.  c.  i. 

(4)  And  it  11  which  erected  the  high  commission  court,  having  restrained  it  to 
•aid  by  my  such 
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such  as  have  been  adjudged  to  be  heresy  by  the  authority  of  the  Lord  Hale, 
canonical  scriptures,  or  by  some  of  the  first  four  general  councils,  that  the  PaPaI 

or  by  any  other  general  council  wherein  the  same  was  declared  panonists  nave 
iii  11-  i  f  i_  i  •  by  ample  and 

heresy  by  the  express  and  plain   words  ot  the  canonical  scrip-  general  terms 

tures,  or  such  as  shall  be  adjudged  or  determined  to  be  heresy  extended 
by  the  high  court  of  parliament,  with  the  assent  of  the  con-  heresy  so  far, 

vocation ;  these  roles  are  at  present  generally  thought  the  best         !  .  ". so 
,.  ...  *  much  in  the 

directions  concerning  tins  matter.  discretion  of 

the  ordinary  to  determine  it,  that  there  is  scarce  any  the  smallest  deviation  from  them  but 
may  be  reduced  to  heresy,  according  to  the  great  generality  and  latitude  of  their  definitions 
and  descriptions ;  from  whence  he  observes,  how  miserable  the  servitude  of  Christians  was 
under  the  papal  hierarchy,  who  used  so  arbitrary  and  unlimited  a  power  to  determine  what 
they  pleased  to  be  heresy,  and  then,  omni  appeUatione  p<atposita,  subjecting  men's  lives  to  their 
sentence.  Hal.  Hist.  P.  C.  383.  389.  ||It  hath  been  objected  to  the  laws  now  in  force  against 
heresy,  that  the  crime  is  not  defined  in  them  with  sufficient  precision;  but  this,  says  Dr.  Fur- 
neaiuc,  seems  to  be  no  small  security,  in  connection  with  the  lenity  of  the  times,  that  those 
laws  will  not  be  executed;  on  account  of  the  difficulty  of  defining  what  is  heresy,  and  per- 
haps of  finding  a  jury  that  will  be  forward  in  defining  it,  where  the  law  hach  left  it  doubtful 
and  undefined.  What  therefore  is  imagined  a  defect  in  the  law,  which  ought  to  be  supplied, 
appears  to  be  a  circumstance  very  favourable  to  the  secure  enjoyment  of  the  rights  of  con- 
science. See  his  second  Letter  to  Dr.  Blackstone.[[ 

2.  By  whom  it  is  cognizable. 

According  to  the  common  and  imperial  law,  and  generally  by  Hal.  Hist, 
other  laws  in   kingdoms  and  states  where  the  canon  law  ob-  P.  0.384. 
tained,  the  ecclesiastical  judge  was  the  judge  of  heresies,  and 
hereby  he  obtained  a  large  jurisdiction  touching  them. 

Hence  it  is,  that,  by  the  common  law  with  u;,  the  convocation  Bro.  tit. 
of  the  clergy,  or  provincial  synod  (a),  might  and  frequently  did  Heresy, » Roll. 

proceed  to  the  sentencing  of  hereticks.  and,  when  convicted,  left  ^r;,??6' 

(a)    Upon  the 
them  to  the  secular  power,  whereupon  the  writ  de  ii&retico  com-  revival  of  the 

burendo  might  issue.  Arian  con- 

troversy by 

Mr.  miston,  doubts  were  entertained,  whether  the  convocation  could,  in  the  first  in- 
stance, proceed  against  a  person  for  heresy;  and  the  queen,  in  consequence  of  an  address 
from  the  upper  House  of  Convocation,  took  the  opinion  of  the  judges.  Four  of  the 
judges  were  clearly  of  opinion,  that  the  convocation  had  no  jurisdiction,  and  maintained  it 
from  the  statutes  made  at  the  Reformation.  The  remaining  eight,  with  the  attorney  and 
solicitor  general,  gave  their  opinion  in  favonr  of  the  jurisdiction,  but  brought  no  express  law 
nor  precedent  to  support  it;  they  only  observed,  that  the  law-books  spoke  of  the  convocation 
as  having  such  jurisdiction,  and  thev  did  not  see  that  it  was  ever  taken  from  them.  They 
were  also  of  opinion,  that  an  appeal  lay  from  the  sentence  of  convocation  to  the  crown;  but 
they  reserved  to  themselves  a  power  to  change  their  mind,  in  case,  upon  an  argument  that 
might  be  made  for  a  prohibition,  they  should  ^ee  cause  for  it.  Burnet's  Own  Times,  vol.  a. 
P-  347-11 

Also,  it  is  agreed,  that  every  bishop  may  convict  persons  of  F.  N.  8.369. 
heresy  within  his  own  diocese,  and  proceed  by  church  censures  izCo. 56, 57. 

against  those  who  shall  be  convicted;  but  it  is  said,  that  no  llft^ft 

•  •..     i  •     i  i      .  ...  11-  i  •    i        (jibs.  Cortex. 

!  spiritual  judge,  who  is  not  a  bishop,  hath  this  power;  and  it  has  4or     Hawk. 

been  (b]  questioned,   whether  a  conviction  before  the  ordinary  P.  C.  4. 
was  a  sufficient  foundation  whereon  to  ground  the  writ  de  hacretico  State  Trials, 
tomburendo,  as  it  is  agreed  that  a  conviction  before  the  con-  2^*j  *J*j 
vocation  was.  fe  seems  io 

be  of  opinion, 

that  if  the  diocesan  convict  a  man  of  heresy,  and  either  upon  his  refusal  to  abjure,  or  upon  a 
relapse,  decree  him  to  be  delivered  over  to'the  secular  power ;  and  this  be  signified  under  the 

N  a  «*d 
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seal  of  the  ordinary  into  the  Chancery,  the  king  might  thereupon  by  special  warrant  command 
a  writ  de  lueretico  comburendo  to  issue,  though  this  were  a  matter  that  lay  in  his  discretion  to 
grant,  suspend,  or  refuse,  as  the  case  might  be  circumstanced.  Hal.  Hist.  P.  C.  392. 

27  H.  8. 14.  b.  But  it  seems  agreed,  that  regularly  the  temporal  courts  have 
5  Co.  58.  no  conusance  of  heresy,  either  to  determine  what  it  is,  or  to 

punish  the  heretick  as  such,  but  only  as  a  disturber  of  the  pub- 
lick  peace;  and  that  therefore,  if  a  man  be  proceeded  against  as 
an  heretick  in  the  spiritual  court  pro  salute  aniwce,  and  think  him- 
self aggrieved,  his  proper  remedy  is  to  bring  his  appeal  to  a 
higher  ecclesiastical  court,  and  not  to  move  for  a  prohibition 
from  a  temporal  one. 

3lnst.4a.  Yet   a   temporal  judge   may    incidentally    take    knowledge, 

Roll.Rep.no.  whether  a  tenet  be  heretical  or  not;  as,  where  one  was  com- 
mitted by  force  of  2  H.  4.  c.  5.  for  saying  that  he  was  not  bound 
by  the  law  of  God  to  pay  tythes  to  the  curate;  another  for  say- 
ing, that  though  he  was  excommunicate  before  men,  yet  he  was 
not  so  before  God ;  the  temporal  courts  on  an  habeas  corpus  in 
the  first  case,  and  an  action  of  false  imprisonment  in  the  other, 
adjudged  neither  of  the  points  to  be  heresy  within  that  statute, 
for  the  king's  courts  will  examine  all  things  which  are  ordained 
by  statute. 

5  Co.  58.  Also,  in  a  quare  impedif,  if  the  bishop  plead  that  he  refused  the 

And.  191.  clerk  for  heresy,  it  seems  that  he  must  set  forth  the  particular 
3  Lev"  i"  point,  that  it  may  appear  to  be  heretical  to  the  court  wherein  the 
action  is  brought,  which  having  conusance  of  the  original  cause, 
must  by  consequence  have  a  power  in  all  incidental  matters 
necessary  for  the  determination  of  it,  and  without  knowing  the 
very  point  alleged  against  the  clerk,  will  not  be  able  to  give  di- 
rections concerning  it  to  the  jury,  who  (if  the  party  be  dead)  are 
to  try  the  truth  of  the  allegation. 

3.  How  punished. 

F.  N.  B.  269.          By  the  common  law,  one  convicted  of  heresy,  and  refusing  to 
3  Inst.  43.          abjure  it,  or  falling  into  it  again  after  he  had  abjured  it,  might  be 

Doctor  and       burnt  by  force  of  the  writ  dehcretico  comburendo  (a) .-  which  issued 

Student,  lib.  a.  „  •'.  •£  t       i 

c.  29.    Hawk.    oul  °*  chancery  upon  a  certificate  or  such  conviction ;  but  he  ror- 

P.  C.  c.  ^.  feited  neither  lands  nor  goods,  because  the  proceedings  against 
(a)  []  Walxmg-  njm  were  only  pro  salute  animcs. 
ham,  in  relat- 
ing the  burning  of  a  poor  Lollard  for  heresy,  in  1410,  tells  us,  that  the  sufferer  was  shut  up  in 
a  cask.  See  his  Historia  Brevis,  p.  421.  This  mode  of  executing  the  punishment  is  not,  it 
seems,  described  by  any  other  writer.  Henry's  Hist.  vol.  10.  p.  9.  The  Cathari,  as  they  were 
called,  a  colony  of  Germans,  to  the  number  of  thirty,  of  both  sexes,  who  made  their  appear- 
ance in  this  country  in  the  time  of  our  second  Henry,  and  were  pronounced  hereticks  by  a 
synod  of  bishops  at  Oxford,  were  not  burnt,  but,  by  order  of  the  king,  were  branded  in  the 
forehead,  stripped  to  the  waist,  and  whipped  out  of  the  city.  The  punishment  of  heresy  by 
burning  had  been  forbidden  by  Henry  in  his  continental  dominions.  Hoved.  35-3. Q 

it  Co.  44.  But  at  this  day  the  writ  de  hteretico  comlwendo  is  abolished  by 

Hawk.  P. C.      29  Car.  2.  c.  9.  and  all  the  old  statutes,  that  gave  a  power  to 
c>  *•  arrest  or  imprison  persons  for  heresy,  or  introduced  any  forfeiture 

on  that  account,  are  repealed ;  yet,  by  the  common  law,  an  ob- 
stinate 
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stinate  heretick,  being  excommunicate,  is  still  liable  to  be  impri- 
soned by  force  of  the  \vr\tde  excommunicato  capiendo,  till  he  make 
satisfaction  to  the  church. 

Also,  by  the  9  &  10  W.  3.  c.  32.  it  is  enacted,  "  That  if  any 
"  person,  having  been  educated  in  or  having  made  profession  of 
11  the  Christian  religion  within  this  realm,  shall  be  convicted  in 
"  any  of  the  courts  of  Westminster,  or  at  the.assises,  of  denying 
"  any  of  the  persons  in  the  Holy  Trinity  to  be  God,  or  main- 
"  taining  that  there  are  more  gods  than  one,  or  of  denying  the 
"  truth  of  the  Chiistian  religion,  or  the  Divine  authority  of  the 
*'  Holy  Scriptures,  he  shall  for  the  first  offence  be  adjudged 
"  uncapable  of  any  office,  and  for  the  second  shall  be  dis- 
"  abled  to  sue  any  action,  or  to  be  a  guardian,  executor,  or 
"  administrator,  or  to  take  by  any  legacy  or  deed  of  gift,  or  to 
"  bear  any  office  civil  or  military,  or  benefice  ecclesiastical  for 
"  ever,  and  shall  al?o  suffer  imprisonment  for  three  years,  with- 
"  out  bail  or  mainprize,  from  the  time  of  such  conviction." 

[But  it  is  provided,  that  if  within  four  months  after  the  first 
conviction,  the  delinquent  will  in  open  court  publickly  renounce 
his  error,  he  is  discharged  for  that  once  from  all  disabilities.] 

||  By  i  W.  &  M.  sess.  i.  c.  18.,  which  was  passed  to  exempt 
their  majesties'  protestant  subjects,  dissenting  from  the  church 
of  England,  from  the  penalties  of  certain  laws,  it  is  provided 
by  §  1 7.,  that  neither  that  act,  nor  any  thing  therein  contained, 
shall  extend,  or  be  construed  to  extend  to  give  any  ease,  benefit, 
or  advantage  to  any  person  that  shall  deny,  in  his  preaching  or 
writing,  the  doctrine  of  the  blessed  Trinity,  as  it  is  declared  in 
the  thirty-nine  articles  of  religion. 

But  by  53  G.  3.  c.  160.,  extended  to  Ireland  by  57  G.  3.  c.  70. 
the  above  provisions  in  the  acts  of  i  W.  &  M.  c.  18.,  and 
9  &  10  W.  3.  c.  32.,  so  far  as  they  relate  to  the  denial  of  the 
Holy  Trinity  are  repealed,  as  is  also  a  similar  provision  in  an 
Irish  act  of  6  G.  I . 

And  the  same  act  of  53  G.  3.  repeals  two  Scottish  acts,  the  one 
passed  in  the  first  parliament  of  Charles  2.,  and  the  other  in  the 
first  parliament  of  W.  3.,  which  inflicted  the  punishment  of 
death  on  persons  denying,  or  impugning  the  doctrine  of  the 
Trinity. 

But,  if  the  publick  denial  of  the  doctrine  of  the  Trinity  were  Attorney-Ge- 
an  offence  at  common  law,  it  still  remains  so,  notwithstanding  neral  v-  Pear- 
jhe  act  of  53  Geo.  3.,  for  it  was  not  the  intent  of  the  legislature  son>  3  Mer* 
in  the  passing  of  that  act,  to  alter,  or  in  any  manner  affect  the 
common  law  in  this  point,  but  merely  to  take  away  the  penalties 
inflicted  on  the  offence  by  the  acts  of  King  William. 

A  court  of  equity  could  no  more  carry  into  effect  a  trust  for  Per  Lord  El- 
promoting  Unitarianism,  than  it  could  carry  into  effect  a  trust  don>  «*•  393- 

for  the  preaching  of  Judaism.  II  5a  Cost?  v\ , 

Depaz,  Anibl. 

az8.  713.     7  Ves.  76. 
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(B)  Of  Witchcraft,  and  how  punished. 

3lnst.  44.  TX^ITCHCRAFT  or  sortilegiitm,  was  by  the  ancient  laws  of 
Cro.  Eliz.  571.  England  of  (a)  ecclesiastical  conu?ance,  and  upon  conviction 

C2   Hal' Hist  thereof  without  abjuration,    or   relapse    after    abjuration,  was 
P.  C.  383.        punishable  with  death  by  the  writ  de  liceretico  comburcndo.  (b) 
(a)  Also  it  is 

said,  that  offenders  of  this  kind  may  be  condemned  to  the  pillory,  &c.  upon  an  indictment  at 
common  law.  Hawk.  P.  C.  c.  2.  (b)  ||It  was  punished  in  the  same  manner  as  heresy;  because 
•witchcraft  was  considered  as  a  branch  of  heresy.  The  president  Montesquieu  ranks  them  also 
both  together,  Sp.  L.  b.  12.  c.  5.,  but  with  a  very  different  view;  laying  it  down  as  an  im- 
portant maxim,  that  we  ought  to  be  very  circumspect  in  the  prosecution  of  magick  and 
heresy;  because  the  most  unexceptionable  conduct,  the  purest  morals,  and  the  constant 
practice  of  every  duty  in  life,  are  not  a  sufficient  security  against  the  suspicion  of  these 
crimes.  4  Bl.  Comm.  6i.|| 

(c)  Illtwasfirst  Also,  by  an  act  of  parliament  i  Ja.  i.  c.  12.  it  ^vas  made  fe- 
made  so  by  lony  without  benefit  of  clergy  (c},  to  use  any  invocation  or  conju- 
renealedb  § '  ration  of  any  evil  spirit,  or  to  consult  or  covenant  with  any  evil 
stat.  i  E.  6.  spirit,  or  to  exercise  any  witchcraft,  inchanlment,  charm,  or  sor- 
c.  12.  It  was  eery,  whereby  any  person  shall  be  killed,  destroyed,  consumed, 

again  made  so  Or  lamed  in  his  body,  fyc. 
by  stat.  5  Eliz. 

c.  16.,  which  was  repealed  by  this  act  of  i  Ja.,  and  this  clause  of  repeal  in  the  st.  of  Ja.  is  ex- 
pressly saved  by  the  st.  of  9  Geo.  2.,  which  repeals  the  st.  of  Ja.|| 

But  by  the  9  Geo.  2.  c.  5.,  the  above-mentioned  statute  is  re- 
pealed ;  and  it  is  thereby  enacted,  §  3.  "  That  no  prosecution, 
"  suit,  or  proceeding,  shall  be  commenced  or  carried  on  against 
"  any  person  or  persons  for  witchcraft,  sorcery,  inchantment,  or 
"  conjuration,  or  for  charging  another  with  any  such  offence  in 
*"'  any  court  whatsoever  in  Great  Britain." 

But  for  the  more  effectual  preventing  and  punishing  of  any 
pretences  to  such  arts  or  powers  as  are  before  mentioned,  where- 
by ignorant  persons  are  frequently  deluded  and  defrauded,  it  is 
See  17  G.  a.      enacted  by  the  said  statute,  9  Geo.  2.  0.5.  $4.  "  That  if  any 
c.j.  $a.  <«  person  shall  pretend  to  exercise  or  use  any  kind  of  witchcraft, 

"  sorcery,  inchantment,  or  conjuration,  or  undertake  to  tell 
"  fortunes,  or  pretend,  from  his  or  her  skill  or  knowledge  in  any 
"  occult  or  crafty  science,  to  discover  where  or  in  what  manner 
"  any  goods  or  chattels,  supposed  to  have  been  stolen  or  lost, 
4<  may  be  found;  every  person  so  offending,  being  thereof  law- 
"  fully  convicted  on  indictment  or  information  in  that  part  of 
"  Great  Britain  called  England,  or  on  indictment  or  libel  in  that 
"  part  of  Great  Britain  called  Scotland,  shall  for  every  such 
"  offence  suffer  imprisonment  by  the  space  of  one  whole  year, 
'*  without  bail  or  mainprize;  and  once  in  every  quarter  of  the 
"  said  year,  in  some  market-town  of  the  proper  county,  upon  the 
"  market-day  there,  stand  openly  on  the  pillory  by  the  space  of 
"  one  hour,  and  also  shall  (if  the  court,  by  which  such  judg- 
"  ment  shall  be  given,  shall  think  fit)  be  obliged  to  give  sureties 
**  for  his  or  her  good  behaviour,  in  such  sum,  and  for  such  time, 
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"  as  the  said  court  shall  judge  proper,  according  to  thecircum- 
"  stances  of  the  offence ;  and  in  such  case  shall  be  further  im- 
"  prisoned  until  such  sureties  be  given." 

(C)  Of  Offences  against   Religion,  as  punishable  by 
the  Common  La\v. 

ALTHOUGH   offences  against  religion  are,  strictly  speak-  Hawk.  P.  C. 

ing,  of  ecclesiastical  conusance,  yet  where  a  person,  in  c>z*  F»tzg.  65. 
maintenance  of  his  errors,  sets  up  conventicles,  or  raises  factions, 
which  may  tend  to  the  disturbance  of  the  public  peace;  or,  where 
the  errors  are  of  such  a  nature  as  subvert  all  religion  or  morality, 
which  are  the  foundation  of  government ;  they  are  punishable  by 
the  temporal  judges  with  fine  and  imprisonment,  and  also  such 
corporal  infamous  punishment  as  to  the  court  in  discretion  shall 
seem  meet,  according  to  the  heinousness  of  the  crime,  ne  quid  de- 
trimenti  respublica  capiat. 

Such  as  all  blasphemies  against  God,  as  denying  his  being  or  Taylor's  case, 
providence,  and  all  contumelious  reproaches  of  Jesus  Christ.         T^eb^3 

6zi.    [Rex  v.  Woolston,  »  Str.  834.    Fitzg.  64.] 

Also,  all  profane  scoffing  at  the  Holy  Scriptures,  or  exposing  Hawk.  P.  C. 
any  part  thereof  to  contempt  or  ridicule.  c- 2- 

Impostors  in  religion,  as  falsely  pretending  to  extraordinary  Hawk.  P.  C. 
commissions  from  God,  and  terrifying  or  abusing  the  people  with  c-  »• 
false  denunciations  of  judgments,  fyc. 

All  open  lewdness  grossly  scandalous,  such  as  was  that  of  those  sid- lfi8. 
persons  who  exposed  themselves  naked  to  the  people  in  a  balcony  K?^  6ao. 
in  Cavent  Garden^  with  most  abominable  circumstances. 

Seditious  words  in  derogation  of  the  established  religion  are  Fortesc.  Rep. 
indictable(/7),  as  tending  to  a  breach  of  the  peace;  as  these,  plp95,'."'h 
««  Your  religion  is  a  new  religion,  and  preaching  is  but  prattling,  *g       H^k 
and  prayer  once  a  day  is  more  edifying."  P.  c.  c.  2. 

(a)  But  not 
before  justices  of  the  peace.    Cro.  Ja.  44. 

(D)  Of  Offences  by  Statute  against  Religion  :  And 

herein, 

i.  Of  the  Offence  of  profaning  the  Lord's  Day. 

i  Ja«  i.  c.  22.  528.  "  No  cordwainer  or  shoemaker  shall 
show,  to  the  intent  to  put  to  sale,  any  shoes,  boots,  buskins, 
"  startops,  slippers,  or  pantoufles  upon  the  Sunday,  upon  pain 
I*  of  forfeiture  ior  every  pair  of  shoes,  boots,  $c.  made,  sold, 
lt  shewed,  or  put  to  sale,  contrary  to  the  true  meaning  of  this 
;;  act,  three  shillings  and  four  pence,  and  the  just  and  true  value 
"  of  the  same."U 

By  the  i  Car.  i.  c.  i.  it  is  enacted,  That  there  shall  U-  no 
assembly  of  people  out  of  their  own  parishes  on  the  Lord's  day 

N  4  for 
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for  any  sport  whatsoever,  nor  any  bull-baiting,  or  bear-baiting, 

interludes,    common   plays,    or  other    unlawful   exercises    and 

pastimes  used  by  any  persons  within  their  own  parishes,  on  pain 

that  every  offender  shall  forfeit  35.  qd.  to  the  use  of  the  poor,  fyc. 

By  the  29  Car.  2.  c.  7.   it   is  enacted,    "  That  all   the   laws 

"  enacted  and  in  force  concerning  the  observation  of  the  Lord's 

"  day,  and  repairing  to  the  church  thereon  be  carefully  put  in 

"  execution ;  and  that  all  persons  shall  every  Lord's  day  apply 

"  themselves  to  the  observation  of  the  same,  by  exercising  them- 

"  selves  thereon  in  the  duties  of  piety  and  true  religion  publickly 

(a) J| To  an        «  and  privately;  and   that  no  tradesman,  artificer,   workman, 

indictment  tor  £<  labourer,  or  other  person  whatsoever,  shall  do  or  exercise  any 

exercising  the  ui     i  i  t_     •  i      V    i    •          v  11- 

trade  of  a  worldly  labour,  business,  or  work  of  their  ordinary  callings, 

butcher  on  a  "  upon  the  Lord's  day,  or  any  part  thereof  (works  of  necessity 
Sunday,  it  was  «  and  charity  only  excepted) ;  and  that  every  person  being  of 
objected,  that  <c  tne  g  of  fourtccn  years  or  upwards,  offending  in  the  pre- 
it  was  not  laid  ...  i  n  r  i  «•  r  \-  •  i  c  i 

to  be  contra  mises,   shall  for  every  such  offence  forfeit  the  sum  of  5$.;  and 

formamsta-       "  that  no  person  or  persons  whatsoever  shall  publickly'  cry, 

tuti,  and  this     «  shew  forth,  or  expose  to  sale  any  wares,  merchandizes,   fruit, 

was  no  offence  ((  iierbs  goods,  or  chattels  whatsoever,  upon  the  Lord's  day,  or 
at  common  «•  r 

law  and  an)7  Part  thereof,  upon  pain  that  every  person  so  offending 

on  demurrer     "  shall  forfeit  the  same  goods  so  cried,  or  shewed  forth,  or 
there  was         «  exposed  to  sale."  («) 
judgment 

for  the  defendant.  R.  v.  Brotherton,  2  Str.  702.  If  this  was  no  offence  at  common  law,  it 
•would  seem  not  to  be  indictable,  because  this  statute,  which  creates  the  offence,  has  prescribed 
a  particular  specifick  mode  of  punishment.  R.  v.  Buck,  i  Str.  769.  R.  v.  Wright,  i  Burr.  543. 
R.  v.Robinson,  2  Burr.  803.  But  qu.  whether  this  was  not  an  offence  indictable  at  common 
law.  At  common  law  a  sale  upon  the  Lord's  day  was  not  considered  as  a  sale  in  market  overt 
to  alter  the  property.  Wingate's  Max.  5.  p.  6.  12  E.  4.  8.  b.  This  statute,  however,  applies 
only  to  dealings  in  the  course  of  trade,  in  the  exercise  of  men's  ordinary  callings;  not  to  the 
private  transactions  of  individuals.  Drury  v.  Defontaine.  i  Taunt.  iji.JI 

But  by  ii  &  And  it  is  further  enacted,  §2.  "  That  no  drover,  horse- 
12 W.  3.0. 21.,  «  courser,  waggoner,  butcher,  higler,  their  or  any  of  their 
forty  water-  «  servants,  shall  come  into  his  or  their  inn  or  lodging  upon  the 
pnp'ohited  by  "  Lord's  day,  or  any  part  thereof,  upon  pain  that  each  and 
the  Company  "  every  such  offender  shall  forfeit  205.  for  every  such  offence; 
of  Watermen  "  and  that  no  person  or  persons  shall  use,  employ,  or  travel 
t?  Plv  °n  tne  "  upon  the  Lord's  day  with  any  boat,  wherry,  lighter,  or  barge, 
—  And  bv  the  "  except  it  be  upon  extraordinary  occasion,  to  be  allowed  by 

9  Ann.  0.23.      "  some  justice  of  the  peace  of  the  county,    or   head  officer, 
$2o.,hackney-  «  or  some  justice  of  the  peace  of  the  city,  borough,  or  town  cor- 

coachmen  and  <c  porate,  where  the  fact  shall  be  committed ;  upon  pain  that 
chairmen  are  ..  *  „,  ,.  ,  ,.  r  c  .,  i  i  <• 

permitted  to          every  person  so  offending  shall  forfeit  and  lose  the  sum  ot 

•work  within  "  five  shillings  for  every  such  offence;  and  that  if  any  person 

the  bills  of  "  offending  in  any  of  the  premises  shall  be  thereof  convicted 

mortahtyjm  ((  before  any  justjce  of  peace  of  the  county,   or  the  chief  officer 

*"Mack'rel  "  or  o^cerSj   or  any  justice  of  the  peace  of  or  within  any  city, 

may  be  sold  "  borough,   or  town  corporate,  where  the  said  offence  shall  be 

on  a  Sunday,  "  committed,  upon  his  or  their  view,  or  confession  of  the  party, 

10  &  ii  W.j.  (f  or  pj-oof  of  any  one  or  more  witnesses  by  oath,  (which  the  said 

"  justice,   chief  officer  or  officers,  are  by  this  act  authorised  to 

"  administer.) 
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"  administer,)  the  said  justice,  or  chief  officer  or  officers  shall 
"  give  warrant  under  his  or  their  hand  and  seal  to  the  constable 
*'  or  churchwardens  of  the  parish  or  parishes,  where  such  offence 
"  shall  be  committed,  to  seise  the  said  goods  cried,  shewed  forth, 
"  or  put  to  sale  as  aforesaid,  and  to  sell  the  same,  and  to  levy 
"  the  said  other  forfeitures  or  penalties  by  way  of  distress  and 
"  sale  of  the  goods  of  every  such  offender  distrained,  rendering 
"  to  the  said  offenders  the  overplus  of  the  monies  raised  thereby ; 
"  and  in  default  of  such  distress,  or  in  case  of  insufficiency  or 
"  inability  of  the  said  offender  to  pay  the  said  forfeitures  or 
"  penalties,  that  then  the  party  offending  be  set  publickly  in  the 
"  stocks  by  the  space  of  two  hours :  And  all  and  singular  the 
"  forfeitures  or  penalties  aforesaid  shall  be  employed  and  con- 
"  verted  to  the  use  of  the  poor  of  the  parish  where  the  said 
"  offences  shall  be  committed;  saving  only  that  it  shall  and 
"  may  be  lawful  to  and  for  any  such  justice,  mayor,  or  head  of- 
"  ficer  or  officers,  out  of  the  said  forfeitures  or  penalties,  to 
"  reward  any  person  or  persons  that  shall  inform  of  any 
"  offence  against  this  act,  according  to  their  discretions,  so  as 
"  such  reward  exceed  not  the  third  part  of  the  forfeitures  or 
"  penalties. 

§  3.  "  Provided,  That  nothing  in  this  act  contained  shall  ex-  [It  having 
"  tend  to  the  prohibiting  of  dressing  of  meat  in  families,  or  be.en  deter- 
"  dressing  or  selling  of  meat  in  inns,  cooks-shops,  or  victualling-  mi"ed  that 
"  houses,  for  such  as  otherwise  cannot  be  provided,  nor  to  the  baked  dinners 
"  crying  or  selling  of  milk  before  nine  of  the  clock  in  the  morn-  on  a  Sunday 
"  ing,  or  after  four  of  the  clock  in  the  afternoon.  were  within 

the  equity  of 

this  proviso,  R.  v.  Cox,  ^  Burr.  785.  R.  v.  Younger,  5  T.  R.449-;  and  it  being  found  that 
the  liberty  given  by  this  determination  had  been  carried  to  a  very  unreasonable  extent,  parti- 
cularly in  the  metropolis,  it  was  enacted,  by  51.34  6.3.  c.  61.,  "  That  no  baker  in  London,  or 
"  within  twelve  miles  thereof,  shall  exercise  his  trade  on  a  Sunday,  under  a  penalty  of  ten 
"  shillings,  except  between  nine  o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon, 
"  within  which  time  he  may  sell  bread,  and  bake  meat,  pudding,  or  pies  only,  so  as  the 
"  person  requiring  the  baking  thereof  carry  or  send  the  same  to  and  from  the  place  where 
"  they  are  baked."] 

§  4.  "  Provided  also,  That  no  person  shall  be  impeached,  pro-  [Upon  this  act 
"  secuted,  or  molested  for  any  offence  before  mentioned  in  this  a  Per»°n  can 

"  act,  unless  he  or  they  be  prosecuted  for  the  same  within  ten  ^e  convlcted 
.  I        a*          J  in  only  one 

•'  days  after  the  offence  committed.  penalty  upon 

the  same  day. 
Crepps  v.  Burden,  Cowp.  640.] 


§  6.  "  Provided  also,  That  no  person  or  persons  upon  the 
'  Lord's  day  shall  serve  or  execute,  or  cause  to  be  served  or 

••  executed  (er),  any  writ,  process  (b),  warrant,  order  (c),  judg- 
'  ment,  or  decree,  (except  in  cases  of  treason,  felony,  or  breach 

•'  ot  the  peace,)  but  that  the  service  of  every  such  writ,  process, 
'  warrant,  order,  judgment,  or  decree  shall  be  (d)  void  to 
'  all  intents  and  purposes  whatsoever;  and  the  person  or  per- 

"  sons  so  serving  or  executing  the  same  shall  be  as  'liable  to  the 

"  suit  of  the  party  grieved,  and  to  answer  damages  to  him  for 

"  doing 


(a)  It  hath 
been  holden 
that,  notwith- 
standing this 
statute,  a  per- 
son may  be 
taken  on  a 
Sunday  upon 
a  judge's  war- 
rant for  escap- 
ing out  of 
prison. 
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Parker  v.  Sir    «  doing  thereof  as  if  he  or  they  had  done  the  same  without 
"  wr'tj  Process»  warrant,  order,  judgment,  or  decree  at  all." 


a  Salk.  626.  2  Ld.  Raym.  1028.  [See  too  5  Ann.  c.  9.  §  3.  But  in  the  case  of  a  voluntary 
escape,  the  party  cannot  be  re-taken  on  a  Sunday.  Featherstonehaugh  v.  Atkinson,  Barnes, 
373.  Atkinson  v.  Jameson,  5  T.  R.  25.]  A  citation  out  of  the  spiritual  court  may  be  served 
on  a  Sunday,  notwithstanding  the  act.  Alanson  v.  Brookbank,  5  Mod.  449.  Carth.  504. 
[But  Comyns,  Chief  Baron,  in  abridging  this  case,  says,  that  although  a  citation  may  be  pub- 
lished on  the  church-door  on  a  Sunday,  according  tp  the  usage  of  the  spiritual  court,  yet  it 
cannot  be  served  on  the  person  on  that  day.  Com.  Dig.  tit.  "  Temps,"  (B).  In  the  case  of 
Walgrave  v.  Taylor,  i  Ld.  Raym.  706.  12  Mod.  606.  the  above  decision  respecting  the 
service  of  a  citation  on  a  Sunday,  is  recognized  as  good  law  by  Holt,  C.  J.  and  no  notice  is 
taken  of  the  distinction  made  by  the  Chief  Baron.  So,  a  person  may  be  arrested  on  a  Sun- 
day  on  the  Lord  Chancellour's  warrant,  or  an  order  of  commitment  for  contempt;  for  he 
is  considered  as  in  custody  from  the  time  of  making  the  order,  and  the  warrant  is  in  nature 
of  an  escape  warrant.  Semb.  i  Atk.  55.  So,  a  person  may  surrender  voluntarily  on  a  Sun- 
day. Ibid.  So,  process  on  an  indictment  and  an  attachment  for  contempt  may  be  served  on 
a  Sunday.  Ibid.  Anon.  Willes,  459.  But  bail  cannot  take  their  principal  on  a  Sunday,  in 
order  to  surrender  him.  Brookes  v.  Warren,  a  Bl.  Rep.  1273.  Nor  can  a  person  be  taken 
on  a  Sunday  upon  an  attachment  for  non-performance  of  an  award,  R.  v.  Myers,  i  T.  R. 
265.;  or  for  non-payment  of  the  forfeiture  under  a  penal  statute,  Ibid.;]  ||or  for  non-payment 
of  costs.  Hawkins  v.  Packman,  Ir.  T.  Rep.  537.  R.  v.  Pickerill,  4  T.  R.  809.;  for  the 
attachment  in  each  of  these  cases  is  in  the  nature  of  a  civil  suit.  Nor  can  a  rule  nisi  for  an 
attachment  for  non-payment  of  money  pursuant  to  the  master's  allocator  be  served  on  a  Sun- 
day. M'lleham  v.  Smith,  8  T.  R.  86.  ||  An  indictment  cannot  be  taken,  2  Keb.  731.  i  Ventr. 
107.  2  Saund.  290.  ;  [nor  can  a  writ  of  inquiry  be  executed  on  a  Sunday.  Fortesc.  373. 
i  Str.  387.]  (b)  ||  Service  on  a  Sunday  of  notice  of  plea  filed  is  void;  for  all  notices  on  which 
rules  are  made  are  process  in  respect  of  the  subject  matter,  not  indeed  process  in  respect  of 
the  writ;  but  process  in  respect  of  the  rule.  Roberts  v.  Monkhouse,  8  East,  547.  ||  (c)  In 
Salk.  -?8.  pi.  i.,  it  is  said,  that  the  arrest  is  void,  so  that  the  party  may  have  an  action  of  false 
imprisonment  for  it.  —  And  in  5  Mod.  95.,  it  is  said,  that  the  court  would  not  discharge  the 
party  on  motion,  but  directed  him  to  bring  an  action  of  false  imprisonment.  —  And  in  6  Mod. 
95.,  it  is  said  by  Holt,  C.  J.,  that  if  the  court  will  relieve  from  such  an  arrest,  it  must  be  by 
audita  mttzrcla;  for  it  being  on  a  Sunday,  is  a  fact  traversable  ;  but  the  other  judges  held,  that 
it  could  be  done  on  motion.  2  Ld.  Raym.  1028.  (d)  ||  Service  of  process  on  a.  Sunday  is  abso- 
lutely avoided  by  the  statute,  and  cannot  be  made  good  by  the  adverse  party's  consenting  to 
wave  any  objection  to  it.  Taylor  v.  Phillips,  3  East,  155.  By  the  common  law,  dies  Dominicus 
non  estjuridicus.  No  plea  therefore  shall  be  holden  quindena  Paschce,  because  it  is  always  the 
Lord's  day;  but  it  shall  be  crastino  quindena;  Paschtc.  F.  N.  B.  17.  f.  So,  upon  a  fine  levied 
•with  proclamations  according  to  the  statute  of  4  H.  7.  c.  24.,  if  any  of  the  proclamations  are 
made  on  the  Lord's  day,  all  the  proclamations  are  void,  for  the  justices  may  not  sit  upon  that 
day,  being  a  day  exempt  from  business  by  the  common  law  for  the  solemnity  of  it,  to  the 
intent  that  all  people  may  apply  themselves  that  day  to  prayer  and  serving  of  God.  Finch's 
Law,  7.  But  the  fine  itself  remains  good,  as  a  fine  without  proclamations.  Fish  v.  Broket, 
Plowd.  265.  If  a  writ  of  scire  facias  out  of  the  Common  Pleas  bear  teste  upon  a  Sunday,  it  is 
error,  because  that  is  not  diesjuridicus  in  Banco.  Barrett  v.  Cleydon,  Dy.  168.  a.|| 

||  By  13  0.3.  c.  80.  §6.  "  If  any  person  or  persons  shall 
"  upon  a  Sunday,  or  on  Christmas-day,  in  the  day-time,  know- 
"  ingly  and  wilfully  take,  kill,  and  destroy  any  hare,  pheasant, 
"  partridge,  heath  game,  or  moor  game,  or  shall  upon  a  Sun- 
'*  day,  or  Christmas-day,  use  any  gun,  dog,  net,  or  engine, 
"  for  taking,  killing  or  destroying  any  hare,  pheasant,  partridge, 
*'  moor  game,  or  heath  game,  every  such  person,  being  con- 
"  victed  thereof  in  the  manner  and  form  prescribed  by  this  act, 
"  shall  be  subject  to  the  like  forfeitures  and  penalties  as  are 
"  herein  enacted  to  be  inflicted  for  other  offences  against 
"  thisact."|| 
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2.  Of  the  Offence  of  Swearing. 

[By  19  Geo.  2.  c.  21.  "  If  any  person  shall  profanely  curse  This  act  re- 
"  or  swear,  and  be  convicted  on  the  oath  of  one  witness,  or  by  Pea's  al  •**•  *• 
"  confession,  or  by  the  hearing  of  one  magistrate,  he  shall  for-  ^g?.'  \\*  . 
"  feit,    i.  Everyday-labourer,  common  soldier,  sailor,  or  sea-  c.n.    ina* 
"  man,   is.     2.  Every  other  person  under  the  degree  of  a  gen-  conviction  of 
"  tleman,  25.     3.  Every  person  of  or  above  the  degree  of  a  gen-  this  kind, the 
"  tleman,   55.     On  a  second  conviction  double,  and  on   every  curses^u-^t  be 
"  other  treble  the  sum  h'rst  forfeited,  for  the  use  of  the  poor  of  Set  forth ;  for 
"  the  parish  where  the  offence  shall  be  committed;  and  in  de-  what  is  a 
"  fault  of  immediate  payment,  or  giving  immediate  security  for  profane  oath 
"  payment,  shall,  if  not  a  common  soldier,  sailor,  or  seaman,  ^atter^naw 
"  be  confined   to  hard  labour  for  ten  days;  but  if  a  common  and  ought  not* 
"  soldier,  sailor,  or  seaman,  in  actual  service,  shall  be  set  in  the  to  he  left  to 
"  stocks  for  one  hour  for  any  single  offence,  and  for  two  hours  the  judgment 
"  for  any  greater  number  at  the  same  time.     All  charges  of  the  ^  T  gpariin,/ 
"  information  and  conviction  are  to  be  borne  by  the  offender ;   x  Str.  497. 
"  but  if  he  be  not  able,  or  obstinately  refuse  to  defray  them,  he  8  Mod.  58. 
"  is  to  be  committed  to  the  house  of  correction  for  six  days  over  ^' Y^PP^" 
"  and  above  the  time  limited  in  case  of  non-payment  of  the  pe-  Rev'acnave-  * 
"  nalties.     The  justice  neglecting  his  duty  forfeits  5/.,  and  the  ney,  a  Lord 
"  constable  405.     The  act  is  to  be  read  quarterly  in  all  churches,  Raym.  1368. 
"  Sfc.  under  a  penalty  of  5/. ;  and  all   prosecutions  under  it  are  ^.ut.a  con" 
"  to  be  made  within  eight  days   next  after  the  offence  commit-  swearin^the 
*'  ted."     By  22  Gep.  2.  c.  33.  All  flag-officers,  and  persons  be-  same  oath  se- 
longing  to  his  majesty's  fleet,  are  punishable  for  this  offence  at  veral  times 

the  discretion  of  a  court-martial.]  need  not  re" 

peat  the  oath. 

R.  v.  Roberts, 

i  Str.  608.  a  Ld.  Raym.  1376.  S.  P.  A  conviction  of  a  person  as  being  of  a  higher  degree, 
must  negative  his  being  of  a  lower  degree.  (JR.  v.  Tucke,  i  Ld.  Raym.  1386.  8  Mod.  366. 
S.  C.  This  act  of  19  G.  a.  c.  21.  §  8.  gives  a  summary  form  of  conviction,  j 

3.  Of  the  Offence  of  Drunkenness. 

By  the  statutes  4  Ja.  i.  c.  5.,  and  21  Ja.  i  c.  7.,  all  persons 
whatsoever  convicted  of  drunkenness  by  the  view  of  a  justice, 
oath  of  one  witness,  or  party's  confession,  shall  forfeit  five  shil- 
lings to  the  use  of  the  poor,  to  be  levied  by  distress  and  sale  of 
goods;  and  for  want  of  a  distress,  shall  be  set  in  the  stocks  six 
hours.  [And  by  the  above  statute  of  22  Geo.  2.  c,  3.3.  this  of- 
fence is  punishable  in  persons  belonging  to  the  fleet  in  like  man- 
ner as  the  preceding  offence.] 

4.  Of  the  Offence  of  Reviling  the  Sacrament. 

By  the  i  E.  6.  c.  i.  Reviling  the  sacrament  is  an  offence  for 
which  the  party  shall  be  imprisoned,  fined,  and  ransomed ;  and 
this  statute,  which  was  repealed  i  Mar.  c.  2.  is  again  revived  by 
i  Eliz.  c.  i.,  and  is  now  in  force. 

5-  Of 
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5.  Of  Offences  against  the  Common  Prayer. 

• 

By  the  2  &  3  Ed.  6.  c.  I.,  and  6  Ed.  6.  c.  i.,  (which  were  re- 
pealed by  i  Ma.  sess.  2.  c.  2.,  and  revived  by  i  Eliz.  c.  2.)  the 
common  prayer  book  was  first  established,  under  severe  penal- 
ties ;  but  those  penalties  being  repealed  and  enlarged  by 
i  Eliz.  c.  2.,  and  13  &  14  Car.  2.  0.4.,  which  enacts  the  use  of 
the  same  common  prayer,  with  some  alterations,  those  statutes 
of  Ed.  6.  seem  at  this  day  to  be  of  little  use. 

|]  By  i  Eliz.  c.  2.  §4.  "  If  any  manner  of  parson,  vicar,  or  other 
"  whatsoever  minister,  that  ought  or  should  sing  or  say  common 
•*•*  prayer  mentioned  in  the  book  of  common  prayer,  or  minister 
"  the  sacraments,  refuse  to  use  the  said  common  prayers,  or  to 
"  minister  the  sacraments  in  such  cathedral  or  parish  church,  or 
"  other  place  as  he  should  use  to  minister  the  same,  in  such  or- 
*'  der  and  form  as  they  be  mentioned  and  set  forth  in  the  said 
*'  book ;  or  shall,  wilfully  or  obstinately  standing  in  the  same, 
*'  use  any  other  rite,  ceremony,  order,  form  or  manner  of  ce- 
"  lebrating  of  the  Lord's  supper,  openly  or  privily,  or  mattens, 
"  even-song,  administration  of  the  sacraments,  or  other  open 
"  prayers,  than  is  mentioned  and  set  forth  in  the  said  book, 
"  (open  prayer,  in  and  throughout  this  act,  is  meant  that  prayer 
"  which  is  for  others  to  come  unto,  or  hear  either  in  common 
"  churches,  or  private  chapels  or  oratories,  commonly  called  the 
"  service  of  the  church,)  or  shall  preach,  declare,  or  speak  any 
<c  thing  in  the  derogation  or  depraving  of  the  said  book,  or  any 
"  thing  therein  contained,  or  of  any  part  thereof,  and  shall  be 
"  thereof  lawfully  convicted,  according  to  the  laws  of  this  realm, 
"  by  verdict  of  twelve  men,  or  by  his  own  confession,  or  by  the 
"  notorious  evidence  of  the  fact,  shall  lose  and  forfeit  to  the 
"  queen's  highness,  her  heirs  and  successors,  for  his  first  offence, 
"  the  profits  of  all  his  spiritual  benefices  or  promotions  coming 
*'  and  arising  in  one  whole  year  next  after  his  conviction  ;  and 
"  also  the  person  so  convicted,  shall,  for  the  same  offence,  suffer 
"  imprisonment  for  the  space  of  six  months,  without  bail  or 
"  mainprize. 

§  5.  "  If  any  such  person  once  convict  of  any  offence  con- 
"  cerning  the  premises,  shall,  after  his  first  conviction,  eitsoons 
"  offend,  and  be  thereof  in  form  aforesaid  lawfully  convict,  then 
"  the  same  person  shall  for  his  second  offence  suffer  imprison- 
*'  ment  by  the  space  of  one  whole  year,  and  also  shall  therefore 
"  be  deprived,  ijisojacto,  of  all  his  spiritual  promotions  ;  and  it 
"  shall  be  lawful  to  all  patrons  or  donors  of  all  and  singular  the 
*'  same  spiritual  promotions,  or  any  of  them,  to  present  or  col- 
"  late  to  the  same,  as  though  the  person  or  persons  so  offending 
"  were  dead. 

§  6.  "  And  if  any  such  person,  or  persons,  after  he  shall 
"  be  twice  convicted  in  form  aforesaid,  shall  offend  against  any 
"  of  the  premises  the  third  time,  and  shall  be  thereof  in  form 
<*  aforesaid  lawfully  convicted,  then  the  person  so  offending,  and 

"  convicted 
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"  convicted  the  third  time,  shall  be  deprived,  ipso  facto,  of  all 
"  his  spiritual  promotions,  and  also  shall  suffer  imprisonment 
"  during  his  life. 

§  7.  "  And  if  the  person  that  shall  offend,  and  be  convicted 
"  in  form  aforesaid  of  any  of  the  premises,  shall  not  be  be- 
"  neficed,  nor  have  any  spiritual  promotions,  then  the  same 
"  person  so  offending  and  convict,  shall  for  the  first  offence 
"  suffer  imprisonment  during  one  whole  year  next  after  his  said 
"  conviction,  without  bail  or  mainprize. 

§  8.  "  And  if  any  such  person  not  having  any  spiritual  pro- 
"  motion,  after  his  first  conviction  shall  eftsoons  offend  in  any 
"  thing  concerning  the  premises,  and  shall  in  form  aforesaid 
<;  be  thereof  lawfully  convicted,  then  the  same  person  shall,  for 
"  his  second  offence,  suffer  imprisonment  during  his  life."|| 

In  the  construction  hereof  it  hath  been  resolved, 

That  under  the  words  parson,  vicar,  or  other  whatsoever  mi-  Dyer,  203. 
nister  that  ought  or  should  say  the  said  common  prayer,  #c.,  those  pi.  73- 
clergymen,  who  have  no  cure,  are  included  as  much  as  those 
who  have  one,  and  that  they  are  punishable  for  using  any  other 
form,  fyc.  inasmuch    as  by  their  ordination  they  are  obliged  to 
officiate  in  the  offices  of  the  church,  fyc.     And  it  is  said   that 
they  are  sufficiently  shewn  to  be  in  holy  orders  by  the  word 
clericus  in  the  indictment. 

That  this  statute  being  not  only  in  the  affirmative,  but  also  Cawdry's  case, 
expressly  saving  the  jurisdiction  of  the  ecclesiastical  courts,  does  5  Co.  5,  6. 
not  restrain  them  from   proceeding  against  those  offenders  in  g°R    59»  u 
their  own  methods  as  disturbers  of  the  unity  and  peace  of  the  Abr.'aza.  S.C. 
church,  and,  consequently,  that  such  persons  may  be  deprived 
by  the  said  court,  according  to  the  ecclesiastical  law,  for  the 
first  offence. 

And  it  is  further  enacted  by  I  Eliz.  c.  2.  §  9.  "  That  if  any  Whether,  if 
"  person  shall  in   any  interludes,  plays,  songs,  rhymes,  or  by  the  party  die 
"  other  open  words,  declare  or  speak  any  thing  in  the  derogation,   WI'    n  SJ£ 
"  depraving,  or  despising  of  the  same  book,  or  any  thing  therein  ^d  forfeiture 
"  contained,  or  any  part  thereof;  or  shall  by  open  fact,  deed,  be  not  dis- 
"  or  by  open  threatenings,  compel  or  cause,  or  otherwise  pro-  charged;  since 
"  cure  or  maintain  any  parson,  vicar,  or  other  minister  in  any  Q^fu301!0 
"  cathedral  or   parish-church,  or  in  chapel,  or  in  any  other  tion  of  paying 
"  place,  to  sing  or  say  any  common  or  open  prayer,  or  to  mi-  it,  or  suffering 
"  nister  any  sacrament  otherwise,  or  in  any  other  manner  and  imprisonment 

"  form,  than  is  mentioned  in  the  said  book;  or  by  any  of  the  *n ,  lt)ls 

n  <     i      <•  11     •  J       J  taken  away: 

*  said  means  shall  unlawfully  interrupt  or  fet  any  parson,  vicar,  qU(Ere  A.  „,</<. 

"  or  other  minister  in  any  cathedral,  or  parish  church,  chapel,  Dyer,  203. 

"  or  any  other  place,  to  sing  or  say  common  and  open  prayer,   231- 

*'  or  to  minister  the  sacraments  or  any  of  them,  in  such  manner 

"  and  form  as  is  mentioned  in  the  said  book;  then  every  such 

"  person  being  thereof  lawfully  convicted   in   form   aforesaid, 

"  shall  forfeit  to  the  queen,  our  sovereign  lady,  her  heirs  and 

"  successors,  for  the  first  offence  a  hundred  marks. 

§10.  "  And  if  any  person  or  persons  being  once  convict  of 
"  any  such  offence,  eftsoons  offend  against  any  of  the  last  re- 

"  cited 
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•*  cited  offences,  and  shall  in  form  aforesaid  be  thereof  lawfully 
"  convict,  then  the  same  person  so  offending  and  convict,  shall 
"  for  the  second  offence  forfeit  to  the  queen,  our  sovereign  lady, 
"  her  heirs  and  successors,  four  hundred  marks. 

§11.  "  And  if  any  person,  after  he  in  form  aforesaid  shall 
"  have  been  twice  convict  of  any  offence  concerning  any  of  the 
"  last  recited  offences,  shall  offend  the  third  time,  and  be  thereof 
"  in  form  aforesaid  lawfully  convict,  then  every  person  so 
"  offending  and  convict  shall  for  his  third  offence  forfeit  to 
"  our  sovereign  lady  the  queen  all  his  goods  and  chattels,  and 
**  shall  suffer  imprisonment  during  his  life. 

§  12.  "  And  if  any  person  or  persons  that  for  his  first 
"  offence  concerning  the  premises  shall  be  convict  in  form  afore- 
"  said,  do  not  pay  the  sum  to  be  paid  by  virtue  of  his  convic- 
**  tion,  in  such  manner  and  form  as  the  same  ought  to  be  paid 
"  within  six  weeks  next  after  his  conviction ;  then  every  person 
*'  so  convict,  and  so  not  paying  the  same,  shall,  for  the  same 
u  first  offence,  instead  of  the  said  sum,  suffer  imprisonment  by 
*'  the  space  of  six  months,  without  bail  or  mainprize. 

§  13.  "  And  if  any  person  or  persons  that  for  his  said 
"  second  offence  concerning  the  premises  shall  be  convict  in 
"  form  aforesaid,  do  not  pay  the  said  sum  to  be  paid  by  virtue 
"  of  his  conviction  and  this  estatute,  in  such  manner  and  form 
"  as  the  same  ought  to  be  paid,  within  six  weeks  next  after  his 
ft  said  second  conviction ;  then  every  person  so  convicted,  and 
"  so  not  paying  the  same,  shall  for  the  said  second  offence,  in 
"  the  stead  of  the  said  sum,  suffer  imprisonment  during  twelve 
**  months,  without  bail  or  mainprize." 

||  See  further  the  Act  of  Uniformity,  13  &  14  Car.  2.  c.  4.  §  2. 
3.  4.  5.  6.  17.  22.  and  27. jj 

6.  Of  the  Offence  of  teaching  School  without  conforming  to  the 

Church. 

By  the  23  Eliz.  c.  i.  §  6.  it  is  enacted,  "  That  if  any  person 
**  or  persons,  body  politick  or  corporate,  shall  keep  or  maintain 
"  any  schoolmaster  who  shall  not  repair  to  church  according  to 
"  the  form  of  the  said  statute,  or  be  allowed  by  the  bishop  or 
"  ordinary  of  the  diocese  where  such  schoolmaster  shall  be  so 
"  kept,  shall  forfeit  for  every  month  so  keeping  him,  ten  pounds. 

§  7.  "  Provided  that  no  such  ordinary  or  their  ministers  shall 
**  take  any  thing  for  the  said  allowance.  And  such  schoolmaster 
"  or  teacher  presuming  to  teach  contrary  to  the  said  act,  and 
*'  being  thereof  lawfully  convicted,  shall  be  disabled  to  be  teacher 
"  of  youth,  and  shall  suffer  imprisonment  without  bail  or  main- 
"  prize  for  one  year." 

And  by  the  i  Ja.  i.  c.  4.  §  9.  it  is  enacted,  "  That  no  person 
**  shall  keep  any  school  or  be  a  schoolmaster  out  of  the  uni- 
"  versities  or  colleges  of  this  realm,  except  it  be  in  some  publick 
"  or  free  grammar  school,  or  in  some  such  nobleman's  or  noble- 
"  woman's,  or  gentleman's  or  gentlewoman's  house,  as  are  not 
"  recusants,  or  where  the  same  schoolmaster  shall  be  specially 

"  licensed 
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"  licensed  thereunto  by  the  archbishop,  bishop,  or  guardian  of 
"  the  spiritualties  of  that  diocese;  upon  pain  that  as  well  the 
"  schoolmaster,  as  also  the  party  that  shall  retain  or  maintain 
"  any  such  schoolmaster  contrary  to  the  meaning  of  the  said 
"  statute,  shall  forfeit  each  of  them,  for  every  day  so  wittingly 
"  offending,  forty  shillings." 

And  note;  These  statutes  are  still  in  force  as  to  persons  not  (a) Enlarged 
within  the  benefit  of  the  toleration  act,   i  W.  £  M.  (a);   but  by  19  G.  3. 
as  to  such  persons  they  seem  to  be  impliedly  repealed  by  that  c'44' 
act;  and  12  Ann.  c.  7.,  which  obliged  schoolmasters  to  subscribe 
the  declaration  concerning  the  liturgy,  and  to  have  a  licence 
from  the  bishop,  is  repealed  by  5  Geo.  r.  c.  4. 

||  By  19  0.3.  c.44.  §  2.  "  No  dissenting  minister,  nor  any  other 
"  protestant  dissenting  from  the  church  of  England,  who  shall 
"  take  the  oaths,  and  make  and  subscribe  the  declaration  di- 
"  reeled  by  the  above  act  of  i  W.  &  M.  and  a  declaration  in 
"  the  words  following :  '  I  A.  B.  do  solemnly  declare  in  the 
"  presence  of  Almighty  God,  that  I  am  a  Christian  and  a  pro- 
"  testant,  and  as  such  that  I  believe  that  the  Scriptures  of  the 
"  Old  and  New  Testament,  as  commonly  received  among  pro- 
**  testant  churches,  do  contain  the  revealed  will  of  God;  and 
"  that  I  do  receive  the  same  as  the  rule  of  my  doctrine  and 
"  practice;'  shall  be  prosecuted  in  any  coi:rt  whatsoever,  for 
"  teaching  and  instructing  youth  as  a  teacher  or  schoolmaster. 

§  3.  "  Provided  always,  That  nothing  in  this  act  contained 
"  shall  extend,  or  be  construed  to  extend,  to  the  enabling  of 
"  any  person  dissenting  from  the  church  of  England,  to  obtain 
*'*  or  hold  the  mastership  of  any  college  or  school  of  royal  foun- 
*'  dation,  or  of  any  other  endowed  college  or  school  for  the  edu- 
"  cation  of  youth,  unless  the  same  shall  have  been  founded  since 
"  the  first  year  of  the  reign  of  their  late  majesties  King  William 
'•  and  Queen  Mary,  for  the  immediate  use  and  benefit  of  pro- 
**  testant  dissenters." 

By  31  G.  3.  c.  32.  §  13.  "  No  ecclesiastick  or  other  person 
"  professing  the  Roman  catholick  religion,  who  shall  take  and 
"  subscribe  the  oath  of  allegiance,  abjuration,  and  declaration  in 
"  this  act  mentioned  and  appointed  to  be  taken  and  subscribed, 
"  shall  be  prosecuted  in  any  court  whatsoever  for  teaching  and  » 
"  instructing  youth  as  a  tutor  or  schoolmaster. 

§  14.  "  Provided  always,  That  no  person  professing  the 
"  Roman  catholick  religion  shall  obtain  or  hold  the  mastership 
"  of  any  college  or  school  of  royal  foundation,  or  of  any  other 
"  endowed  college  or  school  for  the  education  of  youth,  or 
!<  shall  keep  a  school  in  either  of  the  universities  of  Oxford  and 
"  Cambridge. 

§  15.  "  Provided  also,   That  no  schoolmaster  professing  the 
'  Roman  catholick  religion  shall  receive  into  his  school  for  edu- 
"  cation,  the  child  of  any  protestant  father. 

$  16.  "  Provided  also,  That  no  person  professing  the  Roman 

"  catholick  religion  shall  be  permitted  to  keep  a  school  for  the 

[<  education  of  youth,  until  his  or  her  name  or  description  as  a 

'  Roman  catholick  schoolmaster  or  schoolmistress  shall  have 

"  been 
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been  recorded  at  the  quarter  or  general  sessions  of  the  pence 
for  the  county,  or  other  division  or  place  where  such  school 
shall  be  situated,  by  the  clerk  of  the  peace  of  the  said  court, 
who  is  hereby  required  to  record  such  name  and  descrip- 
tion accordingly,  upon  demand  by  such  person,  and  to  give  a 
certificate  thereof  to  such  person  as  shall  at  any  time  demand 
the  same;  and  no  person  offending  in  the  premises  shall  re- 
ceive any  benefit  of  this  act." 

§  17.  "  Provided  also,  That  nothing  in  this  act  contained 
shall  make  it  lawful  to  found,  endow,  or  establish  any 
school,  academy,  or  college  by  persons  professing  the  catholick 
religion  within  these  realms,  or  the  dominions  thereunto 
belonging." 


(fl)  An  indict- 
ment or  suit 
on  this  statute 
need  not  shew 
that  the  party 
was  an  inha- 
bitant of  the 
king's  do- 
minions, or 
that  he  had  no 


7.  Of  the  Offence  in  not  coming  to  Church :  And  herein, 

i.  What  Forfeitures  of  Money,  Lands,  or  Goods  such  Offenders 

incur. 

By  i  Eliz.  c.  2.  §  14.  it  is  enacted,  "  That  all  and  every  per- 
"  son  and  persons  inhabiting  within  this  realm,  or  any  other  the 
"  queen's  majesty's  dominions  (a),  shall  diligently  and  faithfully, 
"  having  no  lawful  or  reasonable  excuse  to  be  absent,  endeavour 
"  themselves  to  resort  to  their  parish  church  or  chapel  accus- 
"  tomed,  or  upon  reasonable  let  thereof,  to  some  usual  place 
'"  where  common  prayer  and  such  service  of  God  shall  be  used 


if  he  hath  any 
matter  of  this 
kind  in  his 
favour,  must 
shewit  himself. 


"  in  such  time  of  let,  upon  every  Sunday,  and  other  days 
reasonable  ex-  «  ordained  and  used  to  be  kept  as  holy-days,  and  then  and 
cuse  to  be  a  tnere  to  abide  orderly  and  soberly  (6)  during  the  time  of  the 
absent;  but  .,  *  ,.  ~,  v  '  •'•  *  r*  i  A.I. 

the  defendant        common  prayer,  preaching,  or  other  service  ot  God  there  to 

"  be  used  and  ministered;  upon  pain  of  punishment  by  the 
"  censures  (c)  of  the  church,  and  also  upon  pain  that  every  per- 
"  son  so  offending  shall  forfeit  for  every  such  offence  twelve 
"  pence. 

a  Leon.  5.    Godb.  148. Nor  need  the  offence  be  alleged  in  the  county  where  the  party 

was  in  truth  at  the  time,  because  a  mere  non-feazance,  and  properly  speaking  not  committed 
anywhere.  And.  139.  Hob.  aji.  (&)  A  misbehaviour  at  church,  or  absence  from  morning 
or  evening  service,  is  equally  punishable  with  a  total  absence;  also,  he  who  is  absent  from  his 
own  parish  church  shall  be  obliged  to  prove  where  he  went  to  church.  Vide  Roll.  Rep.  93. 
Godbolt,  148.  Sid.  430.  (c)  If  the  spiritual  court  ground  its  proceedings  on  this  statute,  and 
refuse  to  allow  a  reasonable  excuse,  it  shall  be  prohibited  ;  but  not  where  it  proceeds  merely 
on  the  canons  of  the  church,  a  Roll.  Rep.  438.  455.  Buls.  159.  Gibs.  Cod.  358. 

By  3  Ja.  c.  4.  §  27.  "  If  any  subject  of  this  realm  shall  not 
"  resort  or  repair  every  Sunday  to  some  church,  chapel,  or  some 
"  other  usual  place  appointed  for  common  prayer,  and  there 
"  hear  divine  service  according  to  the  statute  made  in  that 
"  behalf  in  the  first  year  of  the  reign  of  the  late  queen  Eliza- 
"  beth,  then  it  shall  and  may  be  lawful  to  and  for  any  one 
"  justice  of  peace  of  that  limit,  division,  or  liberty,  wherein  the 
"  said  party  shall  dwell,  upon  proof  to  him  made  of  such 
"  default,  by  confession  of  the  party,  or  oath  of  witness,  to  call 

II  •««  the 


(D)  Of  Offences  by  Statute  aga'uist  Religion.  193 

«*  the  said  party  before  him;  and  if  he  or  she  shall  not  make  a 
"  sufficient  excuse  and  due  proof  thereof,  to  the  satisfaction  of 
*'  the  said  justice  of  peace,  it  shall  be  lawful  for  the  said  justice 
*:  of  peace  to  give  warrant  to  the  churchwarden  of  the  said 
"  parish  wherein  the  said  party  shall  dwell,  under  his  hand  and 
"  seal,  to  levy  twelve  pence  for  every  such  default  by  distress 
"  and  sale  of  the  goods  of  every  such  offender,  rendering  to 
"  the  said  offender  the  overplus  of  the  money  raised  of  the 
"  said  goods  so  to  be  sold.  And  in  default  of  such  distress,  it 
"  shall  and  may  be  lawful  for  the  said  justice  of  peace  to  commit 
•'  every  such  offender  to  some  prison  within  the  said  shire, 
**  division,  limit,  or  liberty,  wherein  such  offender  shall  be 
'•  inhabiting,  until  payment  be  made  of  the  said  sum  or  sums  so 
"  to  be  forfeited ;  which  forfeiture  shall  be  employed  to  and  for 
'•  the  use  of  the  poor  of  the  parish  wherein  the  offender  shall  be 
"  resident  or  abiding  at  the  time  of  such  offence  committed. 

(>  28.  "  Provided,  That  no  man  be  impeached  upon  this 
*'  clause,  except  he  be  called  in  question  for  his  said  default 
"  within  one  month  next  after  the  said  default  made. 

§  29.  "  And  that  no  man  being  punished  according  to  this 
"  branch,  shall  for  the  same  offence  be  punished  by  the  forfeiture 
"  of  twelve  pence  upon  the  law  made  in  the  first  year  of  the  late 
"  Queen  Elizabeth." 

By  the  23  Eliz.  c.  i.  §  5.  it  is  enacted,  "  That  every  person 
"  above  the  age  of  sixteen  years,  which  shall  not  repair  to  some 
"  church,  chapel,  or  usual  place  of  common  prayer,  but  forbear 
"  the  same  contrary  to  the  tenor  of  the  said  statute  of  I  Eliz. 
"  c.  2.  being  thereof  lawfully  (a)  convicted,  shall  forfeit  to  the  (rt)Tlmisno 
"  queen's  majesty,  for  every  (b]  month  which  he  or  she  (c)  shall  so  morc  tnan, 
"  forbear  (d),  twenty  pounds  ||of  lawful  English  money ;  and  that  j1T1pijes  amjV 
"  over  and  besides  the  said  forfeitures,  every  person  so  forbear-  therefore  there 
"  ni&  by  tne  space  of  twelve  months  as  aforesaid,  shall  for  his  mustbeajudg- 
"  or  her  obstinacy,  after  certificate  thereof  in  writing  made  into  nient.on  tllc 
"  the  court  commonly  called  the  King's  Bench,  by  the  ordinary  causeVfbrfeit- 
"  of  the  diocese,  a  justice  of  assize  or  gaol-delivery,  or  a  justice  ure.  Dyer,i6o. 
"  of  ]x?ace  of  the  county  where  such  offender  shall  dwell  or  be,  pi.  40.    nCo. 
"  be  bound  with  two  sufficient  sureties  in  the  sum  of  two  hun-  ^7'i!J'T/9'  ^ 
"  drcd  pounds  at  least,  to  the  good  behaviour,  and  so  to  continue     "  '  ,eg'uis9 
"  bound  until  such  time  as  the  persons  so  bound  do  conform  87.  Lut\v.i62. 
"  themselves  and  come  to  the  church,  according  to  the  true  — A  con- 

"  meaning  of  the  said  statute  made  in  the  said  first  year  of  the  demnatlon  by 

,  °      .....  *  demurrer  or 

queen  s  majesty  s  reign."  niku  dicit  is  as 

much  within  the  statute  as  a  conviction  by  verdict,  n  Co.  58.  Roll.  Rep.  89.  90.  (b)  Which 
is  to  be  understood  a  lunar  month,  or  28  clays,  according  to  the  common  rule  of  expounding 
statutes  which  speak  generally  of  a  mouth.  "  jj  Bishop  of  Peterborough  v.  Catesby,  Yelv.  100. 
Cro.  Ja.  167.  S.C.  Dormer  v.  Smith,  Cro.  Eliz.  835.  2  Roll.  Abr.  tit.  Temps  (C.  pi.  i.  3,  4.) 
R.  v.  Cussens,  i  Sid.  186.  Woodward  vrHamersly,  Skin.  313.  4  Mod.  95.  S.  C.  cited.  Stretch- 
point  v.  Savage,  iz  Mod.  641.  So  Comyns,  in  Dig.  tit.  Anu.(B.)  says,"  In  alj  cases  where  asta- 
"  tute  speaks  of  a  nionth,  it  shall  be  intended  of  a  lunar  month,  which  contains  twenty-eight 
"  days,  and  not  of  any  other ;"  and  cites  a  number  of  authorities.  And  yet,  from  the  language  of 
Mr.  Butler,  in  his  Historical  Memoirs  of  the  English  Catholicks,  vol.  i.  166.  we  are  led  to  sup- 
pose that  this  construction  of  the  word  month  was  peculiar  to  the  statutes  of  recusancy. 
The  penal  ties,"  he  says,  "  were  rigorously  exacted.  Every  fourth  Sunday  of  absence  \va* 
VOL.  IV.  O  u  hold 
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(a)  That  this 
statute  is  the 
»8th,  and  not 
the  apth,  as  it 
is  sometimes 
improperly 
called. 


*  held  to  complete  the  month  ',  and  thus,  in  relation  to  these  penalties,  thirteen  months  were 
"  §upposed  to  occur  in  every  year."[|  (r)  One  sick  for  part  of  the  time  shall  not  be  excused, 
if  it  be.  proved  that  he  was  a  recusant  before  and  after.  Cro.  ^.529.  (rf)  This  forfeiture  of 
twenty  pounds  dispenses  not  with  that  of  twelve  pence  given  by  i  Eliz.  c.  ^, 

§13.  "  Provided  also.  That  every  person  which  usually  on 
*'  the  Sunday  shall  have  in  his  or  her  house  the  divine  service 
"  which  is  established  by  the  law  of  this  realm,  and  be  thereat 
"  himself  or  herself  usually  or  most  commonly  present,  and 
"  shall  not  obstinately  refuse  to  come  to  church,  and  there  to 
"  do  as  is  aforesaid,  and  shall  also  four  times  in  the  year  at  the 
"  least  be  present  at  the  divine  service  in  the  church  of  the 
"  parish  where  he  or  she  shall  be  resident,  or  in  some  other 
"  open  common  church,  or  such  chapel  of  ease,  shall  not  incur 
"  any  pain  or  penalty  limited  by  this  act  for  not  repairing  to 
"  church."  || 

By  the  [a]  28  Eliz.  c.  6.  and  3  Ja.  c.  4.  it  is  enacted,  "  That 
"  every  offender  being  convicted  of  not  coming  to  church,  con- 
*'  trary  to  the  purport  of  the  statutes  above-mentioned,  shall  pny 
"  twenty  pounds  for  every  month  after  such  conviction,  until 
"  he  shall  conform  himself,  and  come  to  church ;  and  that  if 
"  the  offender  shall  have  made  default  of  payment  of  the  twenty 
"  pounds  both  for  every  month  contnined  in  the  conviction,  and 
"  also  for  ev'ery  month  subsequent,  during  which  he  shall  not 
"  conform  himself  to  the  church,  the  king  shall  seize,  lake,  and 
"  enjoy  all  his  goods,  and  two  parts  of  his  hereditaments,  leases, 
"  and  farms,  leaving  the  third  part  only  of  the  same  here- 
"  ditaments,  leases,  and  farms,  to  nml  for  the  maintenance 
"  and  relief  of  the  same  offender,  his- wife,  children,  and  family, 
*'  notwithstanding  any  prior  conveyance  thereof  made  by  such 
*'  offender,  with  power  of  revocation,  or  to  the  use  of  himself 
"  or  his  family.  Also,  by  the  said  statute  of  3  Ja.  i.  the 
**  king  may  refuse  the  penalty  of  twenty  pounds  a  month, 
*'  though  it  be  tendered  according  to  law,  and  thereupon  seize 
*'  two  parts  of  all  the  hereditaments,  leases,  and  farms  which 
"  at  the  lime  of  such  seizure  shall  be,  or  afterwards  shall  come 
"  to  any  such  offender,  or  to  any  other  to  his  use,  or  in  trust 
"  for  him,  or  at  his  disposition,  or  whereby  or  in  consideration 
"  whereof  he  or  his  family  shall  be  relieved,  maintained,  or 
"  kept,  leaving  unto  him  his  chief  mansion-house  as  part  of  his 
"  third  part." 

In  the  construction  of  these  statutes  it  hath  been  hoi  den, 

1.  That  the  king  by  making  his  election  given  him  by  3  Ja.  i. 
c.  4.  to  seize  the  offender's  hereditaments,  #r.  waves  the  benefit 
of  the  twenty  pounds  a  month,  and  the  power  of  seizing  the 
offender's  goods. 

2.  That  bonds,  recognizances,  $c.  taken  in  the  offender's  own 
name,  or  in  the  names  of  others  to  his  use,  come  within  the  words, 
all  his  goods,  $c. 

3.  That  no  copyhold  lands  are  within  cither  of  the  statutes,  by 
reason  of  the  prejudice  that  would  accrue  thereby  to  the  lord. of 
the  manor. 

4.    That 


Jones,  »4. 
Cawlcy,  171. 


la  Co.  i,  a. 

Leon.  98. 
Roll.  Rep.  7. 

Owen,  3  7. 
Leon.  97. 
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4.  That   though  it  r.:ay  be  doubtful  on  the  statute  28  Eliz.  Lane,  105. 
c.  6.  whether  lands  conveyed  in 'trust  by  some  friend  for  the  Cawley,  169. 
recusant  may  be  seized;  yet  it  is  clear  that  such  lands  may  be  Ia    °'  *•  ** 
seized   by  3  Ja.  i.    c.  4.   which   expressly   provides,     that   the 

king,  upon  his  waving  the  forfeiture  of  twenty  pounds  a  month, 
may  seize  two  parts  of  all  the  hereditaments,  fyc.  which  shall 
come  to  any  such  offenders,  or  to  others  to  their  use,  or  in  trust 
for  them. 

5.  But  that  the  king  cannot  seize  lands  of  which  the  offender  Lane,  39. 
is  seized  in  trust  for  another,  although  the  statute  hath  made  no  Hard,  466. 
express  provision  for  cestui  qnc  trust. 

6.  That  the  profits  of  the  lands  seized  by  the  king  by  force  of  Cro.  Eliz.  845, 
28  Eliz.  c.  6.   for   the  non-payment  of  the  twenty  pounds   a  *R°pJ^p' 
month,  ought  not  to  be  applied  to  the  satisfaction  thereof,  bat  jone3j  2™' 
that  the  lands  ought  to  remain  in  the  king's  hands  by  way  of  Hawk'.  P.  C. 
pledge,  till  the  whole  forfeiture  be  paid  some  other  way ;  but  this  «•  10.  §  17. 

construction  of  the  statute  seeming  over  severe  (<z\  it  was  pro-  v«)  ?It  would 
•  i   j  i          T  -11  seem  to  have 

vuled  by  3  Ja.  i.  c.  4.  that  tne  profits  of  the  said  lands  should  go  ^^  tjje  jn, 

towards  the  satisfaction  of  the  twenty  pounds.  tent  of  the 

statute  of 

James  to  increase  rather  than  to  mitigate  the  severity  of  the  statute  of  Elizabeth;  the  profits 
of  the  land  were  not  to  go  towards  satisfaction,  but  in  lieu  and  full  recompence  of  the  twenty 
pounds  monthly  that  should  incur  during  the  seizure  and  retainer.  That  penalty,  though  it 
pressed  hard  upon  people  of  small  living,  was  not  felt,  and  easily  paid  by  men  of  better  ability, 
and  therefore  the  statute  empowered  the  crown,  where  it  should  see  fit,  to  wave  th«  penalty 
and  seize  the  lands. |j 

||  By  the  toleration  act  of  i  \V.  &  M.  c.  1 8.  §  16.  it  is  provided, 
That  all  the  laws  made  and  provided  for  the  frequenting  of 
"  divine  service  on  the  Lord's  day,  commonly  called  Sunday, 
"  shall  be  still  in  force  and  executed  against  all  persons  that 
"  offend  against  the  said  laws,  except  such  persons  come  to 
"  some  congregation  or  assembly  of  religious  worship  allowed 
"  or  permitted  by  this  act."|j 

2.   In  vliat   Manner  they  are  to  be  proceeded  against  for  those 

Forfeitures. 

As  to  the  forfeiture  of  twelve-pence,  it  is  by  the  i  Eliz.  c.  2. 
and  3  Ja.  i.  c.  4.  enacted,  That  the  said  forfeiture  of  twelve- 
pence  for  the  absence  of  a  Sunday  or  holiday  may,  on  the  con- 
fession of  the  party,  or  oath  of  one  witness,  <5r.  l>e  levied  on  the 
goods  of  the  offender,  fyc.  by  the  warrant  of  a  justice  of  peace  to 
the  churchwardens  of  the  parish  where  the  party  dwells,  and  em- 
ployed to  the  use  of  the  poor. 

As  to  the  forfeiture  of  twenty  pounds  for  a  month's  absence  For  the  ex- 
by  the  23  Eliz.  c.  i.,  28  Eliz.  c.  6.,  and  3  Ja.  i.    c.  4.  the  same  position  of 
may  be  recovered  by  indictment,  not  only  in  the  court  of  King's  J^e  rtatatw 
Bench,  but  also  before  justices  of  oyer,  assise,  gaol-delivery,  and   c^  Hawk, 
quarter- sessions  of  the  peace:  And  by  the  3  Ja.  i.  c.  4.  §  7.  'it  P. C.  c.io. 
is  enacted,  That  upon  an  indictment  at  the  assises,  gaol-delivery,  $  ao.&e, 
or  general  sessions  of  the  peace,  proclamation  shall  be  made, 

O  2  that 
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that  the  offender  render  himself  to  the  sheriff  before  the  next 
assises,  gaol-delivery,  or  sessions;  and  that  if  he  shall  not  then 
make  appearance  of  record,  upon  such  default  recorded,  the 
same  shall  be  a  conviction  in  law,  as  if  a  trial  by  verdict  on  the 
indictment  had  been  recorded:  and  by  the  said  statute  every 
such  conviction  shall  be  certified  into  the  Exchequer. 

By  the  35  Eliz.  c.  i.  §  10.  it  is  enacted,  "  That  all  and  every 
"  the  said  pains,  duties,  forfeitures,  and  payments,  shall  and 
"  may  be  recovered  and  levied  to  her  majesty's  use,  by  action  of 
"  debt,  bill,  plaint,  information,  or  otherwise,  in  any  of  the 
"  courts  commonly  called  the  King's  Bench,  Common  Pleas,  or 
"  Exchequer,  in  such  sort  and  in  all  respects,  as  by  the  ordinary 
"  course  of  the  common  laws  of  this  realm  any  other  debt  due 
"  by  any  such  person  in  any  other  case  should  or  may  be  reco- 
"  vered  or  levied,  wherein  noessoin,  protection,  or  wager  of  law 
"  shall  be  admitted  or  allowed." 

3.  What  other  Inconveniences  they  are  subject  to. 

By  the  23  Eliz.  c.  i.  §  5.  it  is  enacted,  That  every  person,  for- 
bearing the  church  twelve  months,  shall  on  certificate  thereof 
into  the  King's  Bench,  by  the  ordinary,  a  justice  of  assisc  and 
gaol-delivery,  or  a  justice  of  peace  of  the  county  where  such 
offender  shall  dwell  or  be,  be  bound  with  two  sufficient  sureties 
in  the  sum  of  two  hundred  pounds,  at  the  least,  to  the  good 
behaviour,  and  so  continue  bound  until  such  offender  shall  con- 
form himself,  8$c. 

4.  By  'what  Means  they  may  be  discharged. 

By  the  23  Eliz.  c.  i.  §  10.  it  is  enacted,  "  That  every  person 
"  guilty  of  any  offence  against  this  statute,  ||other  than  treason 
"  or  misprision  of  treason,  ||  who  shall,  before  he  be  thereof 
"  indicted,  or  at  his  arraignment  or  trial  before  judgment,  sub- 
"  mit  and  conform  himself  before  the  bishop  of  the  diocese 
<{  where  he  shall  be  resident,  or  before  the  justices  where  he  shall 
"  be  indicted,  arraigned,  or  tried,  (having  not  before  made  like 
"  submission  at  any  his  trial,  being  indicted  for  his  first  like 
"  offence,)  shall,  upon  his  recognition  of  such  submission,  in 
"  open  assises  or  sessions  of  the  county  where  such  person  shall 
"  be  resident,  be  discharged  of  all  and  every  the  said  offences 
"  against  this  statute,  ||  (except  treason  and  misprision  of  treason,) 
"  and  of  all  pains  and  forfeitures  for  the  same."|| 

And  by  the  28  Eliz.  c.  6.  §6.  "  That  whensoever  any  such 
"  offender  shall  make  submission,  and  become  conformable  ac- 
"  cording  to  the  form  limited  by  the  same  statute  of  23  Eliz. 
"  c.  i.  —  or  shall  fortune  to  die;  that  then  no  forfeiture  of  2o/. 
"  for  any  month,  or  seizure  of  the  lands  of  the  same  offender, 
"  from  and  after  such  submission  and  conformity,  or  death,  and 
"  full  satisfaction  of  all  the  arrearages  of  twenty  pounds  monthly, 
**  before  such  seizure  due  or  payable,  shall  ensue,  or  be  con- 
1  *'  linucd 
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"  tinued  against  such  offender,  so  long  as  the  same  person  shall 
"  continue  in  coming  to  divine  service,  according  to  the  intent 
"  of  the  said  statute." 

By  the   i  Ja.  i.  0.4.   it  is  enacted,    "  That   recusant   con-  (a)  Ami  mar 
(:  forming  himself  according  to  the  meaning  of  the  above-men-  ^mity'toT" 
"  tioned  statutes,  $c.  shall,  during  such  conformity,  be  (a)  dis-  /^"either  by 
"  charged  of  all  penalties  which  he  might  otherwise  sustain  by  the  informer 

"  reason  of  his  recusancy."  °r  kmS> anj 

even  after 

judgment  may  have  an  audita  qverela  against  the  informer.  Also,  he  may  plead  it 
afte~r  a  judgment  for  the  king,  before  execution  awarded;  but  after  execution  hath  been, 
awarded  for  the  king,  or  the  profits  of  his  lands  on  a  seizure  have  been  actually  taken  to  the 
king's  use,  he  hath  no  other  remedy  but  by  petition  to  the  king.  Raym.39i.  a  Jon.  187. 
Mod.  313. 

If  the  heir  of  a  recusant  be  a  conformist,  he  is  discharged  by 
i  Ja.  i.  c.  4.  as  to  all  penalties  happening  by  reason  of  his  an- 
cestor's recusancy,  unless  two  parts  of  his  lands  were  seized  by  the 
king  in  his  ancestor's  life,  in  which  case  they  shall  continue  in 
the  king's  hands  till  the  whole  debt  be  levied. 

5.  Ha®  a  Person  is  punishable  for  suffering  such  Absence  in  oiJiers. 

By  the  3  Ja.  i.  0.4.  §32.  "  |j Every  person  and  persons 
''  which  shall  willingly  maintain,  retain,  relieve,  keep,  or 
"  harbour  in  his  or  their  house,  any  servant,  sojourner,  or 
"  stranger,  who  shall  not  go  to,  or  repair  to  some  church  or 
"  chapel,  or  usual  place  of  common  prayer,  to  hear  Divine 
"  service,  but  shall  forbear  the  same  by  the  space  of  one  month 
"  together,  not  having  a  reasonable  excuse,  contrary  to  the 
"  laws  and  statutes  of  this  realm,  shall  forfeit  ten  pounds  for 
"  every  month  that  he,  she,  or  they,  shall  so  relieve,  maintain, 
"  retain,  keep,  or  harbour  any  such  servant,  sojourner,  or 
"  stranger,  in  his  or  their  house,  so  forbearing  as  aforesaid." 

And  by  §33.  "  Every  person  which  shall  retain,  or  keep  in 
"  his  or  their  service,  fee,  or  livery,  any  person  or  persons, 
"  which  shall  not  go  to,  or  repair  to  some  church,  chapel,  or  usual 
"  place  of  common  prayer  to  hear  Divine  service,  but  shall 
"  forbear  the  same  by  the  space  of  one  month  together,  shall 
"  forfeit  for  every  month  he,  she,  or  they  shall  so  retain,  keep, 
"  or  continue  in  his,  her,  or  their  service,  fee,  or  livery,  any 
"  such  person  or  persons  so  forbearing  as  aforesaid,  knowing 
(l  the  same,  ten  pounds." 

§  34.  "  This  act  shall  not  extend  to  punish  or  impeach  any 
"  person  or  persons  for  maintaining,  retaining,  relieving,  keep- 
"  ing,  or  harbouring  his,  her,  or  their  father  or  mother  want- 
"  ing,  without  fraud  or  covin,  other  habitation,  or  sufficient 
"  maintenance,  or  the  ward  of  any  such  person,  or  any  person 
"  that  shall  be  committed  by  authority  to  the  custody  of  any 
"  by  whom  they  shall  be  so  relieved,  maintained,  or  kept,  any 
"  thing  in  this  act  contained  to  the  contrary  notwithstanding." || 

03  8.  Of 
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8.   Of  Offences   against   the    Established  Church   by   Protestant 

Dissenters. 


(a)  [In  regis-         By  31  Eliz.  c.  i.   obstinate  nonconformists  were  compellable 

tering  the  cer-  to  abjure  the  realm,  and  were  also  subject  to  other  penalties ; 

and  dissenters  were  farther  restrained  by   17  Car.  2.  c.  2.,  and 

Jme?elyS»ini"  22  ^ar'  2*  Ct  Jt»  but  at  tn^s  ^ay»  by  l  ^'  &  ^.  c<  l&n  a^  Pt>r" 
sterial;  and  if  sons  dissenting  from  the  church  (except  papists,  and  those  who 
the  persons  shall  in  preaching  or  writing  deny  the  doctrine  of  the  Trinity) 
are  exempted  from  all  penal  laws  relating  to  religion ;  except 
25  Car.  2.  c.  2.  (by  which  all  officers  of  trust  are  bound  to  re- 
ceive the  sacrament  according  to  the  usage  of  the  church  of 
England,  and  also  to  take  the  oaths  of  allegiance  and  supremacy, 
and  the  test;  and  also,  except  30  Car.  2.  c.  i.  by  which  the 
members  of  both  houses  of  parliament,  and  all  the  king's  sworn 
servants,  are  bound  to  make  a  declaration  against  transubstanti- 
ation,  and  the  invocation  of  saints,  and  the  sacrifice  of  the 
mass) ;  provided  such  dissenters  take  the  oaths  of  allegiance  and 
supremacy,  and  make  the  said  declaration  against  transubstanti- 
ation,  fyc.  and  come  to  some  congregation  for  religious  worship 
in  some  place  registered  (a),  either  in  the  bishop's  court,  or  at 
sessions,  the  doors  whereof  shall  neither  be  locked,  barred,  nor 
bolted.  ' 

Also,  by  the  statute  i  W.  &  M.  c.  1 8.  §  8.  persons  dissenting 
subscription  to  from  the  church  of  England,  in  holy  orders,  or  pretended  holy 
the  non-ex-       orders,  or  pretending  to  holy  orders,  and  preachers  or  teachers 
of  any  congregation  of  dissenting  protestants,  if  they  take  the 
said  oaths,  fyc.  at  the  general  or  quarter  sessions,  to  be  held  for 
the  place  where  such  persons  live,  and' subscribe  the  thirty-nine 
articles  of  the  church  of  England,  except  those  few  scrupulous 


resorting  to 
the  meeting- 
bouse  do  not 
bring  them- 
selves within 
this  act,  the 
registering 
will  not  pro- 
tect them  from 
the  penalties 
of  the  law. 
Rex  v.  Jus- 
tices of  Der- 
byshire, i  Bl. 
Rep.  606. 
4  Burr.  1991. 
S.  C.,  cited  in 
15  East,  587,] 
(b}  [But  the 


articles 
being  alleged 
to  press  too 
hard  upon 
some  tender 


is  now  no 
longer  re- 
quired, and 


:es>lt  ones  concerning  church  government  and  infant  baptism,  shall 
be  liable  to  any  of  the  pains  or  penalties  mentioned  in  the  acts 
of  1 7  Car.  2.  c.  2.,  and  13  &  14  Car.  2.  0.4.  (b)  And  by 
the  benefit  of  jO  Ann.  c.  2.  they  may  qualify  themselves  as  well  during  a  pro- 
ldhS  CX~  secuti°n  upon  any  penal  statute  as  before,  and  being  qualified  in 
19  Geo.j.  one  county  may  officiate  in  another  (c},  upon  producing  a  certi- 
c.  14.  to  all  ficate,  and  taking  the  said  oaths,  $£•  if  required, 
protestant  dis- 
senting ministers  upon  their  taking  the  oaths,  making  arid  subscribing  the  declaration 
against  popery,  ami  also  the  following  declaration  :  "  I  ./.  Ji.  do  solemnly  declare,  in 
"  the  presence  of  Almighty  God,  that  I  am  a  Christian  and  a  Protestant,  and  as  such  that  I 
"  believe,  that  the  Scriptures  of  the  Old  and  New  Testament  as  commonly  received  among 
"  Protestant  churches,  do  contain  the  revealed  will  of  God,  and  that  I  do  receive  the  same 
"  as  the  rule  of  my  doctrine  and  practice."  —  This  act,  as  well  as  the  toleration-act,  are  de- 
clared to  be  publick  acts ;  the  latter  had  been  holden  to  be  a  private  act.  Keg.  v.  Lanvood, 
4  Mod.  374.  i  Ld.  Raym.  30.  (c}  The  contrary  was  formerly  I. olden,  ride  Sa!k.  572.] 


[j See  further 
as  to  the  peo- 
ple called 
Quakers, 
7  &  8  W.  3, 
c.  34.,  8  G. 


And  by  the  statute  i  W.  &  M.  c.  18.  those  who  scruple  the 
taking  of  any  oath  are  within  the  like  indulgence,  provided  they 
subscribe  the  aforesaid  declaration,  and  also  a  declaration  of 
fidelity  to  the  king,  and  against  the  deposing  doctrine  and  papal 
supremacy,  and  aUo  profess  their  faith  in  God  the  Father,  and 

S  Jesus 
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Jesu.s  Christ  his  eternal  Son,  the  true  God,  and  the  Holy  Spirit, 
one  God  for  evermore ;  and  acknowledge  the  Holy  Scriptures  of 
the  Old  and  New  Testament  to  be  given  by  Divine  inspiration. 

|| By  52  G.  3.  c.  155.  the  statutes  of  13  &  14  Car.  2.  c.  i.,  of 
17  Car.  2.  c.  2.,  and  22  Car.  2.  c.  i.  are  repealed. 

And  by  §2.  "  No  congregation  or  assembly  for  religious  worship 
"  of  protestants  (at  which  there  shall  be  present  more  than  twenty 
"  persons  besides  the  immediate  family  and  servants  of  the  per- 
"  son  in  whose  house  or  upon  whose  premises  such  meeting, 
"  congregation,  or  assembly  shall  be  had)  shall  be  permitted  or 
"  allowed,  unless  and  until  the  place  of  such  meeting,  if  the 
"  same  shall  not  have  been  duly  certified  and  registered  under 
"  any  former  act  or  acts  of  parliament  relating  to  registering 
"  places  of  religious  worship,  shall  have  been  or  shall  be  certified 
"  to  the  bishop  of  the  diocese,  or  to  the  archdeacon  of  the 
"  archdeaconry,  or  to  the  justices  of  the  peace  at  the  general 
"  or  quarter  sessions  of  the  peace  for  the  county,  riding,  divi- 
"  sion,  city,  town,  or  place  in  which  such  meeting  shall  beheld; 
**  and  all  places  of  meeting  which  shall  be  so  certified  to  the 
"  bishop's  or  archdeacon's  court,  shall  be  returned  by  such 
4<  court  once  in  each  year  to  the  quarter  sessions  of  the  county, 
"  riding,  division,  city,  town,  or  place;  and  all  places  of  meet- 
"  ing  which  shall  be  so  certified  to  the  quarter  sessions  of  the 
"  peace  shall  be  also  returned  once  in  each  year  to  the  bishop  or 
"  archdeacon ;  and  all  such  places  shall  be  registered  in  the  said 
**  bishop's  or  archdeacon's  court  respectively,  and  recorded  at 
"  the  said  general  or  quarter  sessions ;  the  registrar  or  clerk  of  the 
"  peace  whereof  respectively  is  hereby  required  to  register  and 
"  record  the  same ;  and  the  bishop  or  registrar  or  clerk  of  the 
"  peace  to  whom  any  such  place  of  meeting  shall  be  certified 
"  under  this  act  shall  give  a  certificate  thereof  to  such  person  or 
"  persons  as  shall  request  or  demand  the  same,  for  which  there 
"  shall  be  no  greater  fee  nor  reward  taken  than  two  shillings 
"  and  sixpence ;  and  every  person  who  shall  knowingly  permit 
11  or  suffer  any  such  congregation  or  assembly  as  aforesaid  to 
"  meet  in  any  place  occupied  by  him,  until  the  same  shall  have 
"  been  so  certified  as  aforesaid,  shall  forfeit,  for  every  time  any 
"  such  congregation  or  assembly  shall  meet  contrary  to  the  pro- 
"  visions  of  this  act,  a  sum  not  exceeding  twenty  pounds,  nor 
"  less  than  twenty  shillings,  at  the  discretion  of  the  justices  who 
11  shall  convict  for  such  offence. 

$  3.  "  Provided,  That  every  person  who  shall  teach  or  preach 
11  in  any  congregation  or  assembly  as  aforesaid,  in  any  place, 
'*  without  the  consent  of  the  occupier  thereof,  shall  forfeit  for 
"  every  such  offence  any  sum  not  exceeding  thirty  pounds,  nor 
1  less  than  forty  shillings,  at  the  discretion  of  the  justices  who 
"  shall  convict  for  such  offence. 

$4.  "  And  every  person  who  shall  teach  or  preach  at,  or 
11  officiate  in,  or  shall  resort  to  any  congregation  or  congrega- 
'*  tions,  assembly  or  assemblies  for  religious  worship  of  pro- 
"  testants,  whose  place  of  meeting  shall  be  duly  certified  ac~ 

04  M  cording 
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"  cording  to  the  provisions  of  this  act,  or  any  other  act  or  acts 
"  of  parliament,  relating  to  the  certifying  and  registering  of 
"  places  of  religious  worship,  shall  be  exempt  from  all  such 
"  pains  and  penalties  under  any  act  or  acts  of  parliament  re- 
"  lating  to  religious  worship,  as  any  person  who  shall  have 
"  taken  the  oaths  and  made  the  declaration  prescribed  by  or 
"  mentioned  in  an  act  made  in  the  first  year  of  the  reign  of  King 
<{  William  and  Queen  Mary,  intituled,  '  An  act  for  exempting 
"  *  their  majesty's  protestant  subjects  dissenting  from  the  church 
"  *  of  England  from  the  penalties  of  certain  laws,'  or  any  act 
"  amending  the  said  act,  is  by  law  exempt,  as  fully  and  effec- 
"  tually  as  if  all  such  pains  and  penalties,  and  the  several  acts 
"  enforcing  the  same,  were  recited  in  this  act,  and  such  ex- 
"  emptfons  as  aforesaid  were  severally  and  separately  enacted 
"  in  relation  thereto. 

§  5.  "  Provided,  That  every  person  not  having  taken  the 
"  oaths,  and  subscribed  the  declaration  hereinafter  specified, 
"  who  shall  preach  or  teach  at  any  place  of  religious  worship 
"  certified  in  pursuance  of  the  directions  of  this  act,  shall,  when 
t(  thereto  required  by  any  one  justice  of  the  peace,  by  any 
"  writing  under  his  hand,  or  signed  by  him,  take  and  make  and 
"  subscribe,  in  the  presence  of  such  justice  of  the  peace,  the 
"  oaths  and  declaration  specified  and  contained  in  an  act  passed 
"  in  the  nineteenth  year  of  the  reign  of  his  majesty  King  George 
"  the  Third,  intituled,  *  An  act  for  the  further  relief  of  pro- 
"  f  testant  dissenting  ministers  and  schoolmasters ;'  and  no  such 
**  person  who,  upon  being  so  required  to  take  such  oaths  and 
"  make  such  declaration  as  aforesaid,  shall  refuse  to  attend  the 
"  justice  requiring  the  same,  or  to  take  and  make  and  subscribe 
"  such  oaths  and  declaration  as  aforesaid,  shall  be  thereafter 
*c  .permitted  or  allowed  to  teach  or  preach  in  any  such  congre- 
"  gation  or  assembly  for  religious  worship,  until  he  shall  have 
"  taken  such  oaths,  and  made  such  declaration  as  aforesaid,  oii 
"  pain  of  forfeiting,  for  every  time  he  shall  so  teach  or  preach, 
"  any  sum  not  exceeding  ten  pounds,  nor  less  than  ten  shil- 
*'  lings,  at  the  discretion  of  the  justice  convicting  for  such 
"  offence. 

§  6.  "  Provided,  That  no  person  shall  be  required  by  any 
"  justice  of  the  peace  to  go  to  any  greater  distance  than  five 
"  miles  from  his  own  home,  or  from  the  place  where  he  shall 
"  be  residing  at  the  time  of  such  requisition,  for  the  purpose  of 
"  taking  such  oaths  as  aforesaid. 

§  7.  "  It  shall  be  lawful  for  any  of  his  majesty's  protestant 
"  subjects  to  appear  before  any  one  justice  of  the  peace,  and  to 
"  produce  to  such  justice  of  the  peace  a  printed  or  written  copy 
"  of  the  said  oaths  and  declaration,  and  to  require  such  justice 
"  to  administer  such  oaths  and  to  tender  such  declaration  to  be 
"  made,  taken,  and  subscribed  by  such  person  ;  and  thereupon  it 
"  shall  be  lawful  for  such  justice,  and  he  is  hereby  authorized 
"  and  required,  to  administer  such  oaths  and  to  tender  suchdeclar- 
"  ation  to  the  person  requiring  to  take  and  make  and  subscribe 

"  the 
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"  the  same;  and  such  person  shall  take  and  make  and  subscribe 
'•  such  oaths  and  declaration  in  the  presence  of  such  justice  ac- 
"  cordingly;  and  such  justice  shall  attest  the  same  to  be  sworn 
"  before  him,  and  shall  transmit  or  deliver  the  same  to  the  clerk 
"  of  the  peace  for  the  county,  riding,  division,  city,  town,  or  place 
"  for  which  he  shall  act  as  such  justice  of  the  peace,  before  or 
<;  at  the  next  general  or  quarter  sessions  of  the  peace  for  such 
*•  county,  riding,  division,  city,  town,  or  place. 

§8.  "  Every  justice  of  the  peace  before  whom  any  person 
"  shall  make  and  take  and  subscribe  such  oaths  and  declaration 
"  as  aforesaid,  shall  forthwith  give  to  the  person  having  taken, 
"  made,  and  subscribed  such  oaths  and  declaration,  a  certificate 
*{  thereof  under  the  hand  of  such  justice,  in  the  form  prescribed 
*'  by  the  act :  And  for  the  making  and  signing  of  such  certifi- 
"  cate,  where  the  said  oaths  and  declaration  are  taken  and 
"  made  on  the  requisition  of  the  party  taking  and  making  the 
"  same,  such  justice  shall  be  entitled  to  demand  and  have  a  fee 
'*  of  two  shillings  and  sixpence,  and  no  more :  And  such  certi- 
"  ricate  shall  be  conclusive  evidence  that  the  party  named  therein 
"  has  made  and  taken  the  oaths  and  subscribed  the  declaration 
*'  in  manner  required  by  this  act. 

§  9.  f*  Every  person  who  shall  teach  or  preach  in  any  such 
"  congregation  or  assembly,  or  congregations  or  assemblies  as 
*•  aforesaid,  who  shall  employ  himself  solely  in  the  duties  of  a 
"  teacher  or  preacher,  and  not  follow  or  engage  in  any  trade  or 
"  business,  or  other  profession,  occupation,  or  employment, 
"  for  his  livelihood,  except  that  of  a  schoolmaster,  and  who 
"  shall  produce  a  certificate  of  some  justice  of  the  peace  of  his 
"  having  taken  and  made  and  subscribed  the  oaths  and  declar- 
"  ation  aforesaid,  shall  be  exempt  from  the  civil  services  and 
'•  offices  specified  in  the  said  recited  act  passed  in  the  first  year 
"  of  King  William  and  Queen  Mary,  and  from  being  ballotted 
"  to  serve  and  from  serving  in  the  militia  or  local  militia  of  any 
"  county,  town,  parish,  or  place  in  any  part  of  the  United 
"  Kingdom. 

§  10.  "  And  every  person  who  shall  produce  any  false  or  nn- 

"  true  certificate  or  paper,  as  and  for  a  true  certificate  of  his 

"  having  made  and  taken  the  oaths  and  subscribed  the  declar- 

"  ations  by  this  act  required  for  the  purpose  of  claiming  any  ex- 

"  emption  from  civil  or  military  duties  as  aforesaid,  under  the 

;<  provisions  of  this  or  any  other  act  or  acts  of  parliament,  shall 

;<  forfeit  for  every  such  offence  the  sum  of  fifty  pounds;  which 

•'  penalty  may  be  recovered  by  and  to  the  use  of  any  person 

'  who  will  sue  for  the  same  by  any  action  of  debt,  bill,  plaint, 

"  or  information  in  any  of  his  majesty's   courts  of  record  at 

*  Westminster,  or  the  courts  of  great  sessions  in  Wales,  or  the 

•<  courts  of  the   counties   palatine  of  Chester,  Lancaster,  and 

'  Durham  (as  the  case  shall  require) ;  wherein  no  essoign,  pri- 

'  vilege,  protection,  or  wager  of  law,  or  more  than  one  im- 

"  parlance,  shall  be  allowed. 

§11. 
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§11.  "  No  meeting,  assembly,  or  congregation  of  person* 
"  for  religious  worship,  shall  be  had  in  any  place  with  the  door 
"  locked,  bolted,  or  barred,  or  otherwise  fastened,  so  as  to 
"  prevent  any  persons  entering  therein  during  the  time  of  any 
»'  such  meeting,  assembly,  or  congregation ;  and  the  person 
"  teaching  or  preaching  at  such  meeting,  assembly,  or  congre- 
"  gation,  shall  forfeit  for  every  time  any  such  meeting,  assembly, 
"  or  congregation  shall  be  held  with  the  door  locked,  bolted, 
"  barred,  or  otherwise  fastened  as  aforesaid,  any  sum  not  ex- 
"  ceeding  twenty  pounds,  nor  less  than  forty  shillings,  at  the 
<*  discretion  of  the  justices  convicting  for  such  offence. 

§  1 2,  "  If  any  person  or  persons,  at  any  time  after  the  passing 
"  of  this  act,  do  and  shall  wilfully  and  maliciously  or  con- 
*'  temptuously  disquiet  or  disturb  any  meeting,  assembly,  or 
"  congregation  of  persons  assembled  for  religious  worship,  per- 
"  milled  or  authorized  by  ihis  act,  or  any  former  acl  or  acts  of 
"  parliament,  or  shall  in  any  way  disturb,  molest,  or  misuse 
"  any  preacher,  teacher,  or  person  officiating  at  such  meeting, 
"  assembly,  or  congregalion,  or  any  person  or  persons  there 
<*  assembled,  such  person  or  persons  so  offending,  upon  proof 
"  ihereof  before  any  juslice  of  ihe  peace  by  Iwo  or  more  credi- 
"  ble  witnesses,  shall  find  two  sureties  to  be  bound  by  recog- 
**  nizances  in  ihe  penal  sum  of  fifty  pounds  lo  answer  for  such 
"  offence,  and  in  default  of  such  sureties  shall  be  committed  to 
"  prison,  there  to  remain  till  the  next  general  or  quarter  ses- 
"  sions;  and,  upon  conviction  of  the  said  offence  at  the  said  ge- 
"  neral  or  quarter  sessions,  shall  suffer  the  pain  and  penalty  of 
"  forty  pounds. 

§  13.  "  Nothing  in  this  act  contained  shall  affect  or  be  con- 
"  strued  to  affect  the  celebration  of  divine  service  according  to 
"  the  rites  and  ceremonies  of  the  United  Church  of  England  and 
"  Ireland,  by  ministers  of  the  said  church,  in  any  place  hitherto 
"  used  for  such  purpose,  or  being  now  or  hereafter  duly  conse- 
*'  crated  or  licensed  by  any  archbishop  or  bishop  or  other  per- 
"  son  lawfully  authorized  to  consecrate  or  license  the  same,  or 
"  to  affect  the  jurisdiction  of  the  archbishops  or  bishops,  or  other 
'*  persons  exercising  lawful  authority  in  the  church  of  the 
"  United  Kingdom  over  the  said  church,  according  to  the  rules 
"  and  discipline  of  the  same,  and  to  the  laws  and  statutes  of  the 
"  realm;  but  such  jurisdiction  shall  remain  and  continue  as  if 
"  this  act  had  not  pasced. 

§  14.  "  Nothing  in  ihis  act  contained  shall  extend  or  be  con- 
"  strued  to  extend  to  the  people  usually  called  Quakers,  nor  lo 
"  any  meetings  or  assemblies  for  religious  worship  held  or  con- 
*'  vened  by  such  persons ;  or  in  any  manner  to  alter  or  repeal 
"  or  affect  any  act,  other  than  and  except  the  acts  passed  in 
"  the  reign  of  King  Charles  the  second  hereinbefore  repealed, 
"  relating  to  the  people  called  Quakers,  or  relating  to  any  as- 
"  semblies  or  meetings  for  religious  worship  held  by  thcm."|| 
6  Mod,  I?Q,  [If  a  man  be  a  professed  churchman,  and  his  conscience  will 

permit 
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permit  him  sometimes  to  go  to  meetings,  instead  of  coming  to 
church,  the  toleration  act  will  not  excuse  him.      Per  Holt  C.  J. 

Nor  will  it  authorise  a  minister  to  exercise  his  functions,  with-  Dr.  Trebec  T, 
out  being  licensed  by  the  bishop,  in  a  chapel  of  ease  accord  ing  to   Keith, a  Atk. 
the  rites  of  the  church  of  Engl-md  ,-  for  the  act  was  made  to  pro-  49 
tett  tender  consciences  from  penalties ;  and  to  extend  it  to  those 
of  the  church  who  act  contrary  to  its  rules  and  discipline,  would 
introduce  an  endless  confusion. 

The  law  so  far  favours  dissenters  upon  the  foundation  of  this  Attorney-Ge- 
net, that  charities  are  permitted  to  be  established  for  the  support  ^e^a»v-Cook, 
of  dissenting  ministers ;  and  a  mandamus  (a]  will  issue  to  admit  or   M  Lloyd*?.3" 
restore  them.     And  in  the  present  disposition  of  the  courts,  pro-  Spillet,  3?. 
seditions  against  dissenters  for  occasional  non-compliance  with   Wins.  344. ; 

all  the  requisitions  of  the  statutes  do  not  seem  likely  to  meet  i^'i48' 

. , .  o.  c.    car- 

with  any  great  encouragement.  (1>)  nardht.  Ch. 

Rep.  384. 

S.  C.  Corbvn  v.  French,  4  Ves.  418.  De  Costa  v.  D'Pays.  Ambl.  128.;  and  cited  U>id. 
712.,  and  7  Ves.  76.  Attorney- General  v.  Pearson,  3  Bier. 353.)  (a)  R.  v.  Barker,  3  Burr. 
1265.  But  see  R.  v.  Jotham,  3  T.  R.  575.,  the  difference  between  a  mandamus  to  admit,  and 
u  mandamus  to  restore.  (4)  R.  v.Hall,  i  T.  R.  330. 


The  toleration -act  exempts  dissenting  ministers  from  serving 
upon  juries,  and  from  county,  ward,  or  parish  offices.] 

||  The  exemption  from  offices  extends  to  those  subsequently 
created,  as  well  as  to  those  then  in  being ;  and  the  minister  is 
entitled  to  it,  although  engaged  in  trade.  The  act  was  not 
confined  to  the  present  time,  but  intended  to  be  perpetual. 


It  has  been  ruled,  that  to  entitle  a  prctestant  dissenter  to  be 
admitted  by  the  justices  in  sessions  to  take  the  oaths,  and  to 
make  and  subscribe  the  declaration  as  required  by  the  above  act 
of  i  W.  &  M.  c.  18.  §.  3.,  in  order  to  qualify  himself  to  officiate 
as  a  preacher  or  teacher  of  a  dissenting  congregation,  he  must 
show  himself  to  be  the  acknowledged  teacher  or  preacher  of 
some  particular  congregation,  or  bring  himself  within  some 
other  qualifying  description  in  the  act.  But  if  he  states  him- 
self to  be  a  minister  of  a  certain  congregation,  it  is  not  ne- 
cessary for  him  to  produce  a  certificate  from  two  of  his  congre- 
gation, authenticating  his  appointment.  Nor,  if  he  brings 
himself  within  the  true  meaning  of  any  other  qualifying  de- 
scription, is  it  necessary  for  him  to  be  the  preacher  or  teacher 
of  a  separate  congregation.|j 

and  vide  ibid.,  and  tutor's 


Kenward  r. 
Knowles, 
Willes,  463. 
Atty.-General 
v.  Cook,  «di 
supra. 

R.  ?.  The  Jus- 
tices of  Den- 
bighshire, 14 
East,  285.  R.v. 
The  Justice^ 
of  Suffolk, 
15  East,  590. 
R.  v.  Justices 
of  Glou- 
cestershire, 
15  East,  5 77. 
As  to  the 
meaning  of 
the  qualifica- 
tion in  the  act 
"  pretending 
to  holy  or- 
ders," qtt.f 
case,  Skin.  8c, 


[By  i  Geo.  i.  st.  2.  c.  5.  it  is  felony  without  benefit  of  clergy 
to  cjestroy  any  religious  meeting-house  registered  according 
to  the  toleration  act ;  and  the  hundred  is  made  liable  to  the 

damages.] 

t  has  been  holden,  since  this  statute,  that  a  prohibition  lies  to  3  Le?.  376. 
the  spiritual  court  proceeding  against  persons  for  incoiuinency  tSee  the  mar' 
who  have  been  married  in  a  licensed  conventicle.  riage-act, 
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||  By  5  G.  c.  4.  §  2,  it  is  enacted,  "  That  if  any  mayor,  bai- 
"  liff;  or  other  magistrate  in  that  part  of  G  real  Britain  called 
"  England,  the  dominion  of  Wales,  or  town  of  Berwick-vpan- 
"  Tweed,  or  the  isles  of  Guernsey  or  Jersey,  shall  knowingly  or 
"  wilfully  resort  to,  or  be  present  at  any  publick  meetim*-  for 
"  religious  worship,  other  than  of  the  church  of  England  as 
"  by  Jaw  established,  in  the  gown  or  other  peculiar  habit,  or 
"  attended  with  the  ensign  or  ensigns  of  or  belonging  to  such 
"  his  office,  that  every  such  mayor,  bailiff,  or  other  magistrate, 
"  being  thereof  convicted  by  due  course  of  law,  shall  be  dis- 
"  abled  to  hold  such  office  or  offices,  employment  or  employ- 
"  ments,  and  shall  be  adjudged  incapable  to  bear  any  publick 
'*  office  or  employment  whatsoever  within  that  part  of  Great 
"  Britain  called  England,  the  dominion  of  Wales,  and  town  of 
ff  Berwick-upon-Twecd,  or  isles  of  Jersey  and  Guernsey  "\\ 


HERIOT. 


(A)  Of  the  Original  and  Nature  of  Heriots. 

(B)  Of  the  several  Kinds,  and  where  a  Heriot  shall 

be  said  to  be  due :  And  herein, 

1.  Where  a  Heriot  shall  be  said  to  be  due  by  Custom. 

2.  Where  a  Heriot  shall  be  said  to  be  due   by   Tenure  or 

Reservation. 

(C)  Of  the  Remedies  to  be  pursued  for  the  Recovery 

of  a  Heriot  where  it  is  due. 


(A)  Of  the  Original  and  Nature  of  Heriots. 

Spelm.  287.      TPHE  heriot  duty  is  thought  by  our  best  antiquaries  to  be  far 

(a)  Relief  be-       '   more  ancient  than  and  to  differ  from  (a)  relief.      Its  original 
gan  in  this         seemg  to  be  thus. 
manner : 

When  the  feuds  were  only  for  life,  yet  if  the  tenant  had  any  son  or  relation  fit  for  the  service, 
the  tenant  would  recommend  him  to  the  lord,  and  the  lord  would  generally  let  him  in  on 
better  terms  than  any  other;  and  thus  began  the  payment  of  money  on  new  admittances, 
which,  when  the  feud  became  inheritable,  was  turned  into  a  sum  certain,  and  was  called  a 
relief,  being  originally  a  charitable  benignity  to  the  heir,  to  admit  him  though  he  paid  not  the 
full  value  of  the  land.  See  Wright,  of  Tenures,  97,  —  And  Fleta,  [in  the  very  words  of  Brae- 
ton, 
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ton,  lib.  a.  c.  36.  fo.  86.  a.]  thus'defines  a  heriot:  Heriottum  ett  quondam  pr&ttatio  ubi  tenens 
liber,  rcl  serais  in  morle  sua  dominum  suum  respicit  de  meliori  averio  two  vfi  de  secundo  meliori, 
OIUE  quidcai  prastalio  magifjti  de  gratia  quam  dejure,  Sf  nuUam  habet  comparatianem  ad  relecium, 

eo  qwul  htercd.  non  contingit,  quia  factum  ett  antecestoris.    Fleta,  lib.  3.  c.  18. My  Lord 

Coke  says,  that  heriots  are  very  ancient,  and  that  they  were  preferred  to  mortuaries,  the  lord 
being  entitled  to  the  best  beast,  and  the  second  only  being  due  as  a  mortuary.  Co.  Litt.  185.  b. 

Anciently*  when  the  tenures  were  military,  and  for  life  only,  SpeL  Gloss. 
the  arms  and  war-horse  of  the  tenant,  upon  his  death,  went,  *87-    Bract. 
together  with  the  land,  to  the  lord,  being  due  to  him,  as  having  5^*0018 
been  purchased  out  of  the  profits  of  the  land,  or  as  having  been  („)  xna't  in  ' 
originally  granted  by  the  lord  for  publick  defence,  and  therefore  the  Saxon 
belonged  to  the  lord,  that  he  might  bestow  them  on  the  succeed-  language  the 
ing  tenant  for  the  like  service.     But,  when  the  feud  became  sj^jgg^* 
inheritable,  the  reason  of  the  heriot  ceased,  and  then  the  arms  mow,  wea- 
and  war-horse  went  to  the  heir  who  succeeded  to  the 'land.     Yet  pons,  or  pro- 
in  some  manors  the  custom  of  the  heriot  was  by  particular  agree-  vision,  being 
ment  retained,  or  the  lord  reserved  it  as  parcel  of  his  tenure.  «e/ 
And  though  originally  the  heriot  was  the  (a)  best  horse,  yet  in  and"g«rf, 
time  it  came  to  be  the  best  beast;  for  the  tenants,  to  disappoint  provision; 
their  lords,  would  often  sell  their  arms  and  horses,  and  then  of  a"d 
necessity  a  law  was  made  that  the  lord  might  take  the  best  beast  ^n 
in  lieu  of  them,  and  so  the  heriot  came  to  be  esteemed  the  best  ford  of  a 
beast  ever  after.     And  as  it  arose  by  custom,  or  tenure,  after  the  manor  for  his 
feud  became  inheritable,    hence  we  find,   in    some  manors,   a  better  prepar- 
custom  of  paying  it  in  (b}  goods,  and  in  some,  in  money.  war^anT"" 

therefore  at  its  first  institution  was  paid  in  arms,  and  habiliments  of  war.  Fortesc.  in  the  Pre- 
face to  Absolute  and  limited  Monarchy,  57.  Willes's  Rep.  194.  ||Lord  Coke  derives  the; 
word  from  "  here"  lord,  and  "  geat,"  best;  that  is,  the  lord's  best.  Co. Litt.  185.  b.  Per- 
haps it  may  be  derived  from  "  here"  dominut,  and  "  geld"  tributum ;  for  in  Scotland  it 
is  called  "  Herrezetde"  which  is  of  the  same  signification.  Vide  Skene.||  (6)  Fide  Kitchen, 
133- 

It  appears,  not  only  from  Spelman's  conjectures,  but  likewise  Spel.  387. 
from  the  (c)  laws  themselves  by  king  Canutus,  that  the  Danes  (c) In  Lara- 
were  the  first  inventors  of  heriots  (rf),  and  that  it  was  a  political  ***    we  llav^. 
•     ..•*'..•          r.i     •          u       i      .1       T\      •  t  *  L    u  i       an  account  of 

institution  ot  theirs,  whereby  the  Danish  tenants  were  to  hold  by  these  laws 

military  service,  and  their  arms  and  horses,  at  their  deaths,  to  and  among 
revert  to  the  publick ;  by  which  means  the  whole  strength  and  others,  that 

defence  of  the  kingdom  were  put  into  their  hands,  whilst  only  ISrV™'*0^ 
„,  •          e          .°  ,  II-  ,•     i  •         &  qua  tncuria 

the  affairs  ot  agriculture,   and  the  improvement  ot  the  nation  sivemorte 

were  committed  to  the  Englis/i,   who  thereby  indeed  enjoyed  repeuiina 
greater  freedom  and  immunities  in  their  tenures,  than  the  Danisli  /"*«"'  intettai. 
tctiants  did.  mortuiu  doni- 

nus  tamen 

nuUam  rerwn  tttarum  partem  (pr&terquam  qiuB  dejure  dcbetur  herriotti  nomine )  sioi  auumilo 
vcriun  eajudicio  suo  ujori,  liber'u  et  cognalione  proximu  juste  pro  suo  cuique  jure  distributio. 

Lamb.  Sax.  Laws,  119. In  Co.  Litt.  185.  b.  the  same  law  is  cited,    (d)  flit  would  seem 

that  heriots  were  of  earlier  introduction  than  the  time  of  the  Danes.  Canute,  in  his  law 
speaks  of  them  as  an  ancient  custom ;  they  are  referred  to  as  such  under  Edgar,  (Hat.  EHens 
480.)  and  Edgar  himself  describes  them  as  an  ancient  institution  in  the  charter  in  which  he' 
frees  the  monasteries  from  the  obligation.  (Seldeni  Spicdeg  ad  Eadm,  p.  153.)  Spelman  gives 
then:  a  higher  and  more  extensive  origin,  and  traces  it  up  to  Clovis  on  his  victory  over  the 
Germans.'] 

(B)  Of 
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(B)  Of  the  several  Kinds,   and  where  a  Heriot  shall  be 
said  to  be  due  :  And  herein, 

i.   Where  a  Heriot  shall  be  said  to  be  due  by  Custom, 

Dyer,  199.  h.      AS  to  the  several  kinds  of  heriots,  some  are  due  by  custom, 
Bro.  tit.  He-         »•  some  by  tenure,  and  some  by  reservation  on  deeds  executed 


within  time  of  memory.     Those  due  by  custom  are  the  most 


not,  2,3. 

(a)  That  a  . 

heriotmaybe    frequent,  and  arose  by  the  contract  or  agreement  of  the  lord 

due  by  custom  and  tenant,  in  consideration  of  some  benefit  or  advantage 
accruing  to  the  tenant,  for  which  a  heriot,  as  the  best  beast, 
best  piece  ofhousehold  furniture,  fyc.  became  due  and  belonged 
to  the  lord,  either  on  the  death  or  (a)  alienation  of  the  tenant, 
and  which  the  lord  might  seize,  either  within  the  manor  or  with- 
out, at  his  election. 


as  well  up- 
on an  alien- 
ation of  the  . 
tenant,  as  by 
his  death. 
8  Co.  106.  a. 
Palm.  342. 
||Kytch. 


a.  By  the  custom  of  the  manor  of  Cuckfidd,  in  Sussex,  it  is  due  on  both  those 
events.  —  In  Parkin  v.  Radcliffc,  i  Bos.  &  Pull.  282.,  a  custom  was  alleged  to  have  a  heriot  on 
the  in-coming  of  a  purchaser. || 


Dyer,  199.  b. 
Dav.  33. 


But,  though  a  custom  that  the  lord  shall  have  the  best  beast, 
SjC.  of  his  tenant  who  dies,  is  good,  yet  a  custom  or  prescription 

nAJ?d:*53',  to  have  a  heriot  of  every  stranger  dying  within  such  a  manor,  is 
Roll.  Abr.  561.  •  i 

void;  because  it  cannot  have  a  reasonable  commencement  be- 
tween the  lord  and  a  stranger,  though  it  may  between  him  and 
his  tenants. 

So,  a  custom  or  prescription  to  have  a  heriot,  viz.  the  best 
beast  of  his  tenant,  and  if  it  be  essoigned  before  the  lord  (b)  seises 
it,  that  then  he  may  take  the  beast  of  any  other  person  levant 
and  couchant  upon  the  land,  is  unreasonable  and  void. 

judged.  4  Mod.  321.  cited.  Dyer,  199.  b.  (b)  But  the  cattle  of  a  stranger  may  be  dis- 
trained, though  not  seised.  N.  Bendl.  302.  pi.  294.  Dais.  61.  Owen,  146.  March,  165.,  & 
vide  infra,  letter  (C). 


Moore,  16. 
pi.  58.  ad- 
judged. 
N.  Bendl.  iia. 
pi.  147.  ad- 


7  H.  6.  26.  b. 
Bro.  tit.  He- 
riot,  3  Bro. 
Custom,  22. 
Roll.  Abr.  5  67. 
S.C. 

March,  23. 
Norrice  v. 
Norrice, 
aRoll.Abr.72. 
S.C. 


(c)  That  a 
heriot  shall  go 
•with  the  rever- 
won,  Winch. 


If  the  custom  be,  that  the  lord  ought  to  have  the  best  beast  as 
a  heriot  of  him  that  dies  his  tenant,  and  the  parson  of  the  parish 
the  second  best  beast  as  a  mortuary;  if  the  tenant  hold  two 
several  tenements  of  the  lord,  subject  to  the  custom,  within  the 
parish,  the  lord  shall  have  the  two  best  beasts,  within  the  intent 
of  the  custom,  and  the  parson  the  third. 

A  copyholder  for  life,  where  the  custom  is,  that  if  the  tenant 
die  seised,  a  heriot  shall  be  paid,  dies  disseised  or  ousted,  the 
lord  having  first  granted  the  seignory  to  A.  for  0.9  years,  if  the 
tenant  should  so  long  live,  remainder  to  B.  for  4000  years ;  and 
herein  two  questions  were  made :  ist,  Whether  the  heriot  should 
be  paid,  because  the  copyholder  did  not  die  seised :  and  as  to 
this,  the  court  held  clearly,  that  a  heriot  was  due  and  payable; 
for  notwithstanding  the  ouster  and  disseisin,  he  still  continued 
legal  tenant,  and  such  disseisin  might  have  been  by  combination 
to  defeat  the  lord  of  his  heriot.  The  second  question  was  (c),  to 
whom  the  heriot  should  be  paid:  and  as  to  this,  the  court 
held  clearly,  that  the  remainder-man  for  4000  years  could 

have 
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have  no  right  to  it,  because  the  copyholder  was  never  his  tenant ;  5?>  aIKj  aj. 
and  as  to  the  grantee  for  99  years.  Barkl&h  Justice,  was  of   ways  incident 
opinion*  that  it  belonged  to  him;  but  hereof  Jones,  Justice,  (they   thereto. 
two  only  being  in  court,)  doubted,  because  that  eo  instante  the  3 
tenant  died,  codem  instante  the  estate  of  the  grantee  for  99  years 
was  determined. 

If  by  the  custom  of  a  copyhold  manor  the  lord  may  grant  a  Smartle  T. 
copyhold  to  three  persons,  to  hold  to  them  successive  sicut  nomi-  f^T118,11?^' 
nantur  in  cliarta^  $  non  alibi,  for  their  lives,  and  that  on  the  death  g^jggfjj  £ 
of  every  tenant  the  lord  should  have  his  best  beast  for  an  heriot,  Ld.Ravm.994. 
and  a  grant  is  made  to  J.  S.  and  his  assigns,  to  hold  to  him  for  S.C. 
his  own  life  and  the  lives  of  two  others;  this  at  least  is  a  good  ^?°' 
grant  for  the  life  of «/.  £,  though  not  strictly  pursuant  to  the  cus-  hib 
torn,  and  the  lord  on  his  death  shall   have  an  heriot;  but  he  chancery  to 
cannot  have  an  heriot  on  the  death  of  the  cestui  qnc  vies  (a\  be-  discover  the 

cause  they  were  never  his  tenants.  ***  ^east  f f  , 

•  cestui  qne  trust 

of  a  college  lease,  and  the  defendant  demurred  thereto,  because  the  best  beast  of  cestui  yue 
tnut  could  not  be  taken  for  a  heriot;  and  also  because  it  appeared  by  the  plaintiff's  own 
showing,  that  the  tenants  who  had  the  estate  in  law  in  them  were  still  living;  the  demurrer 
was  allowed.  Vern.  441.  [jThe  demurrer  in  this  case  of  Trinity  college  in  Cambridge  v. 
Browne,  was  over-ruled,  and  not,  as  here  stated,  a/lowed;  and  the  case,  a?  taken  from  the  bill 
and  answer  bv  Mr.  Raithby,  was  as  follows.  The  bill  stated,  that  the  plaintiffs  were  seised  of 
the  manor  and  rectory  of  Shil/in?ton,  in  Bedfordshire,  with  a  court  baron  to  the  parsonage; 
that  there  were  several  tenant*,  wno  held  their  copyhold  lands  by  fine  uncertain,  at  the  will  of 
the  lord,  on  death  or  alienation,  and  that  paid  heriots  on  the  death  of  the  tenants,  whose 
lands  were  heriotable.  It  stated  a  surrender  of  a  heriotable  copyhold  estate,  a6th  Feb,  1657, 
to  defendants,  Burgwne  and  Gray,  of  I-inco'n's  Inn,  their  heirs  and  assigns,  and  their  admis- 
sion ;  that  Sir  Samuel  Browne,  one  of  the  justices  of  C.  B.,  was  the  real  purchaser  of  the 
estate,  and  paid  the  purchase-money,  and  received  the  rents ;  and  since  his  death,  defendant 
Thomas  Browne,  his  son  and  heir,  enjoyed  the  estate,  and  also  held  freehold  estates,  for  which 
he  paid  plaintiffs  quit-rents.  That  Burgoyne  and  Gray  were  unknown  to  plaintiffs,  and  lived 
remote;  and  if  they  should  die  in  remote  parts,  the  homage  could  not  present  their  deaths, 
and  plaintiffs  would  lose  a  fine  and  heriots,  as  they  had  done  by  Sir  Samuel  Rruwne  not  dying 
seised,  and  their  copyhold  estate  would  by  unity  of  possession  be  swallowed  up  in  defendant 
Browne's  freehold.  And  the  bill  asked  what  was  the  best  chattel  Sir  Samuel  Broumc  died 
possessed  of,  and  prayed  a  commission  to  examine  witnesses,  and  to  perpetuate  their  testi- 
mony, that  defendants  Burgoyne  and  Gray  might  surrender  the  copyhold  estate  to  defendant 
Biowne,  and  on  his  admission  the  plaintiff's  might  be  paid  their  fine  due  on  the  death  of  his 
father,  and  the  heriot. 

To  this  bill  the  defendant  Browne  put  in  an  answer  and  demurrer.  The  answer  was  general 
as  to  so  much  a?,  &c.  and  admitted  his  father's  purchase,  and  answered  some  other  parts  of 
the  bill ;  and  then  followed  the  demurrer  as  to  so  much  of  the  bill  as  sought  a  discovery  of 
Sir  Samuel  Bnncue's  best  chattel,  and  prayed  that  Burgoyne,  the  surviving  trustee,  might  sur- 
render, &c  ,  for  that  it  appeared  by  plaintiffs'  showing  they  had  always  a  tenant  of  the  copy- 
hold  of  their  own  admittance,  and  all  fines,  fees,  and  quit  rents  had  been  duly  paid,  and 
neither  Sir  Samuel  Browne,  nor  defendant,  had  ever  been  admitted  tenant,  and  that  by  their 
own  showing  the  custom  of  the  plaintiffs'  manor  was,  that  heriots  (if  any  due)  were  only  pay- 
able after  the  deaths  of  the  copyhold  tenants.  The  demurrer  was  over-ruled.  Keg.  Lib. 
1686.  B.  fol.  271. — But  Lord  Flardwicke  refused  to  entertain  a  bill  by  the  lord  of  a  manor  to 
discover  whether  a  person  claiming  to  be  admitted  as  tenant  was  a  trustee  for  another,  and 
whether  he  was  as  capable  to  answer  a  heriot.  Lord  Montague  v.  Dudmau,  z  Ves.  396.  In 
the  case  of  Wirty  v.  Pemberton,  a  Eq.  Ca.  Abr.  279.  the  lord  of  a  manor  being  entitled  to 
heriots  from  his  freeholders  upon  every  death  or  alienation,  the  tenants  made  long  leases  by 
which  they  barred  him  of  his  heriots ;  whereupon  he  preferred  his  bill  against  them  to  esta- 
blish this  custom.  But  by  Lord  Chancellour:  Here  does  not  appear  to  be  any  trust,  and 
therefore  I  will  not  help  the  lord.  I  think  the  custom  of  heriots  to  be  unreasonable :  the  los* 
which  a  family  sustains  being  thereby  aggravated ;  and  equity  never  will  interpose  in  such  cases.  !j 

If 
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Salk.  189.  If  a  copyholder  for  life,  on  whose  death  the  lord  is  entitled  to 

(n}  But  not  on  a  heriot,  becomes  a  bankrupt,  and  the  copyhold  is  assigned  to 
the  assignee  ^e  Cretntors5  ^ls  transmutation  of  the  tenant  by  act  of  parlia- 
a  Ld.  Raym!  ment  shall  not  work  a  prejudice  to  the  lord;  but  the  lord  shall, 
1002.  on  the  death  of  the  (a)  copyholder,  have  a  heriot. 

Long.  Quint.        ||  By  special  custom  a  heriot  may  be  due  on  the  death  or  avoid- 
£.4.72.  b.Fitz.  ance  of  the  head  of  a  corporation. 
Hariott,  pi.  7. 

Oilb.Ten.i7a.      Upon  the  death  of  a  widow,  who  was  entitled  to  her  free-bench 

Keilw.  84.        of  a  copyhold  estate,  or  of  a  husband  who  had  his  curtesy  in 

it,   a  heriot  may  be  due  to  the  lord;  for  in  both   cases  the 

tenancy  is  of  the  lord ;  each  of  the  tenants  is  in  by  the  act  of 

the  law.  || 

8  Co.  106.  If  a  heriot  be  due  by  custom  of  the  manor,  viz.  that  upon  the 

2  Brownl.296.  death  of  every  tenant  of  the  manor  the  lord  shall  have  a  heriot; 
if  the  lord  purchase  parcel  of  the  tenancy  it  shall  not  extinguish 
the  custom,  because  the  lord  has  only  purchased  part,  and  the 
tenant,  on  account  of  the  residue,  is  still  within  the  lord's  homage, 
and  tenant  of  his  manor ;  and,  consequently,  upon  his  death,  as 
upon  the  death  of  every  other  tenant  of  the  manor,  the  lord  is 
entitled  to  the  heriot. 

8  Co.  104.  But,  if  the  heriot  were  due  by  tenure  or  Jieriot-scriricc,  and 

6  Co.  i.  the  lord  had  purchased  parcel  of  the  tenancy,  the  whole  hcriot- 

Moor,  2o.v       service   had   been  extinct;    for  being  entire,    it  cannot,    from 

'  the  nature  of  the  thing,   be  apportioned,  and  the  tenant  shall 

be  discharged  from  the  payment  of  it ;  for  the  whole  tenancy 

being  equally  chargeable  with  the  payment  of  such  service,  the 

lord  by  his  own  act  shall  not  discharge  part,  and  throw  the 

whole  burden  upon  the  residue,  for  his  own  private  benefit  and 

advantage. 

8  Co.  104.  If  there  be  lord  and  tenant  by  fealty  and  heriot-service,  and 

J.  Talbot's  the  tenant  alien  part  of  the  tenancy,  the  alienee  shall  hold  by  a 
case,  Co.  Lit.  distinct  heriot-service ;  for  in  this  case  the  services  shall  (b)  be 
(A)  If  the  te-  multiplied ;  and  if  after  such  alienation  the  lord  purchase  the 
inirebeby  ho-  residue  of  the  tenancy,  only  the  heriot-service  due  from  the  first 
mage,  fealty,  tenant  shall  be  extinguished ;  because  by  the  alienation  each  held 

and  a  horse,      his  proportion  by  a  separate  and  distinct  tenure;  and  therefore 

.hawk,  or  spur,         f  .J  ,  „,        , 

if  the  tenant     ¥  the  lord  purchase  one  tenancy,  that  can  no  way  auect  the  ser- 

aliens  part,  the  vices  of  his  other  tenant.  But,  if  the  lord,  before  the  tenancy 
.services  shall  had  been  separated  and  holden  by  two  distinct  tenures,  had  pur- 

J™'1'!?1}'' and  chased  part  of  it,  the  whole  heriot-service  had  been  extinct,  for 
both  leonor  .  , 

and  feoffee        the  reasons  above  mentioned. 
till  all  pay  each 

of  them  a  horse  and  a  spur  to  the  lord ;  but,  if  the  tenure  be  by  any  corporal  service,  as  to 
be.butler  to  the  lord,  steward  or  bailiff  of  his  manor,  or  to  cover  or  repair  his  house,  or  to 
reap  or  thresh  his  corn ;  in  all  these  cases  upon  alienation  of  part,  such  personal  services 
shall  not  multiply.  Co.  Litt.  149.  Bruerton's  case.  6  Co.  i.  Plow.  240.  b.  |jln  some 
manors,  as  in  those  of  Mayfield  and  Framjleld,  in  Sussex,  only  one  heriot  is  due  by  custom, 
though  the  tenant  die  seised  of  several  tenements.  Kytch,  134.  a.|| 

Palm.  342.  If  by  the  custom  of  a  manor  every  copyholder,  upon  his 

Snag  v.  Fox.    alienation  and  surrender,  is  to  pay  a  heriot  to  the  lord,  and  a 

copy- 
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copyholder  surrenders  part  of  his  copyhold  to  one,  and  part 
to  another,  and  retains  part  in  his  own  hands,  the  heriots  in 
this  case  shall  be  multiplied ;  and  as  to  the  first  alienation,  the 
heriot  shall  be  paid  by  the  copyholder  who  aliened,  because  he 
still  continued  tenant  to  the  lord,  and  so  upon  the  alienation  of 
everjr  other  tenant  toties  quoties ;  for  otherwise  it  might  be  in 
the  power  of  the  copyholder  entirely  to  defeat  the  lord  of  his 
heriot. 

||  Where  a  copyhold  estate  was  divided  into  two  parts  by  a  Attree  v. 
devise  of  it  to  two  persons,  as  tenants  in  common,  it  was  re-  Scutt,  6  East, 
solved,  that  each  of  the  devisees  was  subject  to  the  payment  of  17A  *  ^ruis*  * 
a  separate  fine,  and  to  a  several  heriot,  and  that  if  one  of  the 
two  persons  surrendered  his  moiety  to  the  other,  the  estates 
notwithstanding  continued  several,  and  were  subject  to  several 
heriots.     For  if  an  estate  holden  by  indivisible  services  was  di- 
vided and  holden  in  severally,  and  afterwards,  by  the  act  of  the 
parties,  came  again  into  one  hand,  the  services  which  were  mul- 
tiplied should  continue  to  be  payable,  not  as  for  one  tenement, 
but  for  each   portion  respectively,  that  is,  as  for  distinct  tene- 
ments ;  for  they  did  not  become  again,  in  respect  of  the  lord, 
one  tenement.     This  doctrine,  it  was  ruled,  was  as  applicable 
to  an  estate  holden  in  common,  as  to  estates  holden  in  seve- 
rally.]] 

The  dean  and  chapter  of  Worcester  were  seised  of  the  manor  Dean  and 
of  H.  in  fee,  in  right  of  their  church,  of  which  manor  one  G.   Chapter  of 
was  copyholder  for  life  under  the  ancient  rent  of  Ss.  $d.  payable  ca  °r";s'er's  ^ 
at  the  four  quarter-days  of  the  year,  and  heriotable  at  the  death  Bau^h  v. 
of  the  tenant,  and  the  copyholds  of  that  manor  were  grantable  Haynes,  Cro. 
by  custom  for  three  lives;  the  dean  and  chapter  by  indenture  ^a-  "6-   Banks 
under  their  common   seal  demise  the  said  hinds  to  G.  and  his  ^V  rown> 
assigns,  for  the  lives  of  A.,  B.,  and  C.,  and  the  survivor  of  them,  Co.  Litt.  44. 
rendering  85.  Sd.  half-yearly,  and  without   reservation   of  any  b. 
heriot;    and  after  this  lease  made,  the  dean  dies,  and  his  sue-  4 Mod. 64.  S. 
cessor   and   the   chapter   enter   to  avoid  this   lease,  upon  the       Cited- 
13  Eliz.  c.  10.  (among  other  reasons)  because  the  ancient  rent 
was  not  reserved,  by  reason  of  the  loss  of  the  heriot :  but  the 
lease  was  adjudged  good,  and  binding  upon  the  successor.     For 
the  13  Eliz.  c.  10.  does  not  avoid  any  lease,  if  the  accustomed 
rent  or  more  be  reserved;  and  here  the  accustomed  rent  is  re- 
served, and  the  omission  or  loss  of  the  heriot  is  not  material, 
because  that  was  not  a  thing  annual  or  depending  upon  the  rent, 
but  perfectly  casual  and  accidental. 

2.   Where  a   Heriot  shall   be  said  to  be  due  by  Tenure  or 
Reservation. 

It  has  been  already  observed,  that  when  the  feud  became  in-  Plowd.  96. 
heritable  the  heriot  was  still  continued  by  custom,  or  the  lord  Bro.  tiu  He- 
reserved  it  as  parcel  of  his  lenure,  and  then  he  might  either  seize  not>  *' 
or  distrain  for  the  same  as  he  might  do  for  any  other  feudal  ser- 
vice. 

VOL.  IV.  P  If 
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If  a  feme  tenant  by  fealty,  certain  rent,  and  heriot-service, 
dies,  leaving  a  husband  tenant  by  the  curtesy,  the  heriot  becomes 
;t  due  by  the  death  of  the  (a)  wife,  though  the  lord  need  not  distrain 
for  it  till  after  the  death  of  the  husband ;  but,  if  he  distrains  for 
it  after  the  death  of  the  husband,  it  is  not  sufficient  for  him  to 
allege  seisin  of  the  services  by  the  hands  of  the  tenant  by  the 

more  bind  the  heir,  than  the 


does  not  be- 

come  due  by 

the  death  of 

the  wife,  be-  ,.  , 

cause  the  wife  curtesyj  *°r  such 


seism  can   no 


can  have  no 
property. 
4  Leon.  239. 
JJKelw.  84.  a.  and  b. 


seisin  of  any  other  tenant  for  life,  who  has  nobody's  estate  but 
his  own. 


a  Bl.  Coram.  424.    But  qu.  where  she  has  a  separate  estate.\\ 


Ingram  v. 
Tothill.  Mod, 
216.     2  Mod. 
93-  S,  C. 


Q—  • 

Came, 
2  Saund.  161. 
Vent.  9.  91. 
Lev.  294. 

Sid.  437- 
a  Keb.  677. 
S.  C. 


A  man  made  a  lease  for  99  years,  if  A.,  B.,  and  C.  should  so 
long  live,  rendering  a  heriot  after  the  death  of  each  of  them 
successively  as  they  were  all  three  named  in  the  deed ;  the  last 
named  died  first;  and  if  a  heriot  should  be  paid,  was  the 
question.  It  was  objected,  that  the  reservation  being  upon  the 
death  of  the  three  successively,  the  lessor  was  contented  to  trust 
to  that  contingency  :  but  as  to  this  point  the  court  gave  no  opi- 
nion; but  judgment  was  given  against  the  avowant  for  other 
faults  in  the  pleadings. 

In  covenant  the  plaintiff  sets  forth  a  lease  made  to  the  defend- 
ant for  99  years,  if  J".  and  S.  should  sp  long  live,  which  lease 
was  to  commence  after  the  end,  forfeiture,  surrender,  or  other 
determination  of  another  lease  for  99  years,  if  A.  and  B.  did  so 
long  live,  fy  post  principium  inde  reddendo  fy  solvendo  io/.  rent 
per  ann.  and  also  one  capon  every  Christmas,  ac  etiam  reddendo 
Sf  solvendo  to  the  lord  the  chief  rent,  and  also  rendering  and  pay- 
ing at  the  death  of  J".  or  £,  or  either  of  them,  3/.  in  the  name  of 
a  heriot,  and  also  doing  several  days'  work  with  his  team  at 
such  days  in  the  year  as  were  therein  appointed ;  the  plaintiff 
saith  that  J.  is  dead,  and  that  £  is  living,  and  that  the  defendant 
according  to  his  covenants  hath  not  paid  the  3/.  SfC.  and  upon 
demurrer,  the  question  was,  whether  the  3/.  was  payable  before 
the  lease  took  effect.  Keeling  C.  J.  was  of  opinion,  ist,  That 
the  reservation  being  in  lieu  of  the  profits,  the  other  reservations 
(though  there  had  been  no  such  thing  expressed  as  post  princi- 
pium inde}  must  not  have  begun  till  the  lease  had  come  into 
possession,  adly,  That  this  3/.  is  a  sum  in  gross,  and  could 
not  have  been  distrained  for,  being  only  an  agreement  of  the 
parties  that  a  sum  of  money  should  be  paid  at  the  death  of  J. 
and  S.,  or  either  of  them,  like  an  agreement  to  pay  a  fine;  and 
being  such  an  agreement,  it  shall  be  paid,  though  the  lease  never 
take  effect;  neither  is  it  material  what  other  reservations  it 
comes  in  company  with,  for  nobody  shall  make  any  interpreta- 
tion of  the  express  words  of  the  party.  But  the  other  three 
judges  were  of  opinion  that  the  3/.  in  the  name  of  a  heriot  was 
not  to  be  paid  upon  any  death  that  fell  out  before  the  lease  came 
into  possession  ;  for  though  it  be  appointed  to  be  paid  after  the 
death  of  J.  and  £,  or  either  of  them,  yet  that  must  be  understood 
secwdum  subjectam  materiam,  'vis.  if  their  death  happen  within  the 

term : 
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term ;  for  till  the  former  lease  expire,  this  is  a  future  interest, 
and  then  the  lessor  hath  no  reversion,  and  the  lessee  has  no  term ; 
and  how  then  can  a  heriot  be  payable  ?  for  a  heriot  by  reserv- 
ation is  in  the  nature  of  a  rent,  and  may  be  distrained  for  as  well 
as  a  rent.    2dly,   (a)  Covenants  must  be  expounded  according  to  («)  For  this 
the  intentions  of  the  parties,  which  are  to  be  collected  from  the  ^    ^  °  j75" 
nature  of  the  grant  on  which  they  depend,  and  of  other  cove-  pi.  c.  377." 
nants  which  come  in  company  with  them;  and  therefore  the  re-  pi. 27.   loCo. 
servation  of  3/.  in  the  name  of  a  heriot  being  upon  account  of  i°7» 
the  term,   and  the  term  not  being  yet  come  in  esse,  and  also 
being  joined  with  other  reservations,  none   of  which  were  to 
begin  till  post  principium  of  the  term,  this  must  have  the  same 
construction  too,  and  must  not  commence  before  the  term. 

If  to  an  avowry  for  heriot  custom  or  service,  the  party  pleads  Hob.  176. 
in  bar,  that  the  tenant  at  the  time  of  his  death  nidla  kabet  ani~  s^awv'Tav 
malia;  this,  as  to  its  being  a  good  plea,  is  left  a  queers  by  Hobart  j"or<    ^  xjie 
and  Hutton;  though  the  latter  book  seems  to  hold  it  a  good  lord  shall  have 
plea,  and  that  it  will  bar  the  lord,  especially,  (b}  if  there  was  his  heriot, 

no  fraudulent  disposition  to  defeat  the  lord'  of  his  heriot ;  in  thoil='h  l.he  te~ 

,  .  ,  ,     ,       r  r    -I  T'T       nant  devise* 

which  case  he  has  his  remedy  by  force  ot  the  statute  (c)  1 3  Lhz.  awav  an  his 

c.  5.  §  3.  goods,  Co. 

Litt.  158.  b. 

[!or  bargains  and  sells  his  horses  a  short  time  before  his  death  without  consideration,  for  the 
purpose  of  defrauding  the  lord  of  his  heriot.  Dy.  351.  b.||  (c)  An  action  brought  on  the 
statute  by  the  lord  against  a  person  being  party  to  a  fraudulent  disposition,  in  order  to  defeat 
a  lord  of  his  heriot.  a  Leon.  8. 


(C)  Of  the  Remedies  to  be  pursued  for  the  Recovery 
of  a  Heriot  when  it  is  due. 

TT  seems  to  have  been  always  agreed,  that  for  a  heriot-custom  Bro.  tit.  He- 

the  lord  might  seize  the  best  beast  of  the  tenant,  or  whatever  ™0*>  z>  3- 

else  was  due  as  a  heriot,  wherever  he  could  find  it.  Keiiw.  82. 

But  according  to  some  ancient  opinions,  the  lord  could  only  Doctor  and 

distrain,  but  not  seize  for  a  heriot-service  ,•  because,  say  thfey,  Student,  Dia- 

it  lies  in  render,  and  notprender,-  also  the  form  of  pleading  is,  x^Bendl' *o 

that  he  was  seised  thereof  by  the  hands  of  his  tenant,  which  pi.  47>  Keifw. 

would  be  absurd,  if  the  lord  had  such  a  property  therein  that  he  8z. 
might  seize  it  as  his  own. 

But  it  hath  been  solemnly  adjudged,  that  for  a  heriot-service,  or  Woodland  v. 

for  a  heriot  reserved  by  way  of  tenure,  the  lord  may  either  seize  p^am*f' 

or  distrain;  for  when  the  tenant  agrees  that  the  lord  shall  on  his  juj^ej*  9  Cro* 

death  have  his  best  beast,  fyc.  the  lord  hath  his  election  which  Eliz.  589. 

beast  he  will  take,  and  by  seizing  thereof  reduces  that  to  his  pos-  Odihara  v. 

session,  wherein  he  had  a  property  at  the  death  of  the  tenant,  Sl,"lt^S{ .P* 

without  the  concurring  act  of  any  other  person  ;  and  it  is  not  R  JR  °f_  *n 

1  "1  V.  l  i         i  i  r 

like  the  case  where  the  lessor  reserves  205.  or  a  robe,  for  there  v.-rit  of  error 

the  lessee  hath  his  election  which  he  will"  pay,  and  being  to  do  of  a  judgment 

the  first  act,  the  lord  cannot  seize,  but  must  distrain.  to  the. con- 

trary  in  C.  B. 

Moor,  540.  S.  C.     adjudged  accordingly  in  B.  R.  on  a  conference  with  the  judges  of  the  court 
ofC.B.     And.  298.  S.  C.  as  adjudged  in  C.  B.     Peter  v.  Knoll,  Cr.  El,  3  z. 
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Also,  though  the  lord  may  either  seize  or  distrain  for  a  he- 
riot-service,  yet  he  can  only  seize  the  (a)  proper  beast  of  the 


Owen,  146.     March,  165.    N.Bendl.  30*. 


Major  v. 
Bramlwoocl, 

(a)°This  must  tenant  '•>  but  he  may  (b]  distrain  any  man's  beasts  which  are  upon 

be  the  very       the  land,  and  retain  them  until  th«  heriot  be  paid. 

beast  of the 

tenant.     3  Mod.  231.     (£)  For  this  vide  Dais.  61. 

pi.  294.    Lit.  Rep.  35. 


Austin  v.  So,  it  hath  been  ruled,  that  for  a  heriot-custom  or  service  the 

Bennet,iSalk.  ior(j  may  seize  as  well  out  of  the  manor  as  in;  (c)but,   if  he 

35  .      ar  er     <jjst;rainS}  it  must  be  in  the  manor. 

v.  trage, 

i  Show.  81.    Major  v.  Brandwood,  Cro.  Car.  260.     Sir  W.  Jon.  300.  S.  C.     Edwards  v.  Mose- 

ley,  Willes's  Rep.  192.     (c)  For  a  heriot-custom  the  lord  may  seize  on  the  highway,  for  that  is 

no  distress,  but  a  seizure;  but  he  cannot  distrain  for  a  heriot-service  there,     2  Inst.  132. 


(d)  aLutw. 
1366.  Osborne 

v'«tey 
3  Mod.  230. 

aLutw.  1366. 
S.  C.  adjourn- 
ed  into  Ex- 


But  it  is  said,  that  this  liberty  must  be  understood  to  be  an- 
nexed  to  ancient  tenures,  on  which  the  lords  had  many  privi- 

legesj  and  not  to  be  extended  to  those  which  are  created  within 
.  fo    '  ,,  /  ,\    i        c 

tlme  °*  memory,  upon  particular  reservations;  and  (er)  therefore 

where  a  lease  was  made  of  land  for  99  years,  if  A.  and  B.  should 
so  long  live,  reserving  a  yearly  rent  and  a  heriot,  or  405.  in  lieu 

thereof,  after  the  death  of  either  of  them  ;  provided  that  no  heriot 
,        ,',  -•»./.          ,        T  r     ,   i.    •         r»  i     A 

should  be  paid  aiter  the  death  of  A.  living  /?.,  and  A.  and  B. 

were  both  dead,  and,  consequently,  the  lease  (e]  determined  ;  the 
court  was  divided  in  opinion,  whether  the  lessor  could  (f]  di- 

strain  for  the  heriot  or  not- 

cannot  distrain-  Co.  Lit.  47.  6  Co.  64.  But  for  this  vide  title  Rents,  and  the  statute  of  the 
8  Ann.  c.  14.  §  6.  (/)  But  he  may  have  an  action  of  debt  or  of  covenant.  Lawzon  v.  Carne, 
a  Saund.  1  6  1. 


.  217. 
•3.  Mod.  93. 
(e}  That  after 
the  determma- 


Cro.  Car.  260.        If  the  tenure  be  by  rent  and  heriot-service,  viz.  to  have  the 

Major  v.  best  beast  after  the  death  of  the  tenant,  and  the  lord  distrain  for 

ran  woo  ,  tne  nerjo*    ne  neecj  not  in  his  avowry  shew  which  was  the  best 

adjudged,  and  ,  .  '  .  >    i  ,.  • 

two  prece-  beast  which  lie  was  entitled  to,  nor  ot  what  value  it  was:  for  the 

dents  cited  to    tenant  might  have  essoigned  the  cattle,  and  thereby  it  might  be 
the  same  pur-    impossible  for  the  lord  to  know  which  was  the  best  beaht;  and 
Pos>e'g  Q°nej'    the  tenant  at  his  peril  is  to  render  the  best  beast  or  sufficient  re- 
judged,  and       compence. 
the  same  pre- 

cedents taken  notice  of;  but  there  said,  that  there  were  divers  precedents  in  which  the  best 
beast  is  precisely  avowed,  and  this  by  the  reporter  is  said  to  be  the  best  way,  when  it  can  be 
known,  though  the  other  is  sufficient:  —  But  in  Hob.  176.,  Shaw  v.  Taylor,  for  this  incer- 
ta'.uty  in  the  avowry  judgment  was  given  against  the  lord.  Hut.  4.  S.  C.  and  S.  P. 


Cro.  Car.  313. 
Randal  v. 
Scory :  but 
vide  this  case 
as  reported  in 
Hetley,57., 
and  2  Roll. 
Abr.4ji. 


If  in  replevin  the  defendant  avows  for  a  heriot  upon  a  lease 
made  by  indenture  to  A.  his  executors  and  assigns,  for  99  years, 
if  the  said  A.,  B.,  and  C.,  or  any  of  them,  should  so  long  live, 
rendering  rent,  and  rendering  and  paying  after  the  death  of  the 
said  A.  his  executws  and  assigns,  his  or  their  best  beast  for  a 
heriot,  or  505.  at  the  election  of  the  lessor,  his  heirs  or  assigns, 
and  A.  assigns  to  J.  S.  and  dies,  on  whom  the  lessor  distrains; 
and  upon  over  of  the  indenture  it  appears,  that  the  clause  for  the 
heriot  was  rendering  and  paying  to  the  lessor,  his  heirs  and  as- 
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signs,  after  the  death  of  the  said  A.,  B.,  and  C.  and  every  of  them, 
his  or  their  best  beast  in  the  name  of  a  heriot,  or  50.?.  fyc. ;  this 
variance  is  fatal;  for  though  the  lessor  be  entitled  to  a  heriot 
on  the  death  of  A.,  B.,  or  C.,  yet  he  ought  to  have  set  it  forth 
according  to  the  indenture,  and  not  to  have  avowed  for  a  heriot 
after  the  death  of  A.  his  executors  and  assigns,  when  there  are  no 
words  which  make  a  heriot  payable  on  the  death  of  the  exe- 
cutors or  assigns. 

If  a  heriot  be  due  by  custom  from  every  tenant  dying  seised,  Bulstr.ioi. 
the  lord  need  not  allege  what  estate  the  tenant  died  seised  of.         Syliard's  case. 

But,  where  a  person  would  entitle  himself  as  devisee  of  a  re-  Cro.  Eliz.  530. 
version  after  a  lease  on  which  a  heriot  is  reserved,  he  ought  to  P-v.er>  "9- 
shew  of  what  estate  the  devisor  was  seised  at  the  time  of  making  ,\  *^0^* 
his  will,  and  (a)  that  he  died  seised  of  such  estate;  for  if  dis-  3  Mod.  93, 
seised  before  his  death,  the  will  could  not  operate. 

||  A  seizure  for  heriot  custom  is  not  within  the  II  G.  2.  c.  19.  Lloyd  v.  \Vin- 
§  22.  as  to  costs;   but  a  distress  for  heriot-servke  is  within  it,  as  ton, 
it  is  also  within  7  H.  8.  c.  4.,  and  21  H.  8.  c.  19. 

v.  Chaplen,  Cr.  El.  257.  329.     Mackworth  v.  Shipward,  Cro.  Ja.  27. 

In  replevin  as  well  as  in  trespass,  if  the  defendant  avows  or  Co.Entr.  6rj. 
justifies  for  heriot  custom,  he  ought  to  allege  the  seisin  of  him-  $h  ^ 
self,  and  the  tenant,  the  custom  for  a  heriot,  the  death  of  the  3  Lutw.  i  "09. 
tenant,  and  seizure  of  the  heriot. 

It  is  not  sufficient  to  allege  a  custom  to  take  the  best  beast,    Dy.  199.  b. 

without  saying,  for  a  heriot)  or,  in  the  name  of  a  heriot. ,\\  See  Parkin  T. 

Radclifle, 
i  Bos.  &  Pull.  aSi. 


HIGHWAYS. 


(A)  Of  the  several  Kinds,  and  what  shall  be  said  a 

Highway. 

(B)  To  whom  the  Highway  and  Soil  belong. 

(C)  Whether  a  Highway  may  be  changed. 

(D)  Of  stopping   a   Highway,  and   other  Nuisances 

therein. 

(E)  Who  are  obliged  to  repair  a  Way  by  the  Common 

Law  :  And  herein  where  a  Person  shall  be  lia- 
ble by  reason  of  Inclosure,  Tenure,  or  Pre- 
scription. 
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(F)  Of  the  Provision  for  repairing  the  Highways  by 

several  Acts  of  Parliament. 

(G)  How  the  Parties  obliged  to  repair  are  to  be  pro- 

ceeded against,  and  what  Defence  they  may 
make. 

(H)  Who  hath  a  Right  to  a  private  Way,  and   how 
he  may  claim  it. 


(A)  Of  the  several  Kinds,  and  what  shall  be  said  a 

Highway. 

(a)  That  with-  TT  seems  that  (a)  anciently  there  were  but  four  (Z>)  highways  in 
out  any  re-  ^England,  which  were  free  and  common  to  all  the  king's  sub- 
servation  ot  jects>  antj  through  which  they  might  pass  without  any  toll,  un- 
the  trinoda  less  there  was  a  particular  consideration  for  it;  all  others,  which 
necessitas  lay  we  have  at  this  day,  are  supposed  to  have  been  made  through 
upon  all  lands  private  persons'  grounds,  on  a  writ  of  ad  quod  damnum.,  fyc.9 
vL  Ckm-  which  being  an  injury  to  the  owner  of  the  soil,  it  is  (c]  said  that 
tributions  he  may  prescribe  for  toll  without  any  special  consideration, 
against  in- 
vasions, to  the  highways,  and  to  bridges.  (&)  |]  These  four  highways,  the  work  of  the  Romans, 
were  Watlingstreat,  Ikenildestreat,  Fosse,  and  Erminstreat,  quorum  duo,  say  the  laws  of 
Edward  the  Confessor,  c.  12.,  in  longit udinem  regni,  alii  duo  in  latitudinem  distenduntur.  They 
were  put  by  those  laws  within  the  king's  peace,  in  pace  regis,  a  privilege  which  was  confirmed 
to  them  by  the  Conqueror.  See  c.  30.  of  his  laws.  The  lines  underneath  of  Robert  of 
Gloucester,  from  the  MS.  in  the  Bodleian  Library,  quoted  by  Dugdale  in  his  Antiquities  of 
"Warwickshire,  are  curious,  though  the  author  was  somewhat  mistaken  as  to  the  exact  line  of  the 
roads,  and  the  makers  of  them.||f  (c)  James  v.  Johnson.  ^  Mod.  143.  Colson  v.  Smith,  Cowp.  47. 

Co.Litt.  56.  a.  There  are,  says  my  lord  Coke,  at  this  day  three  kinds  of  ways : 
i.  A  footway,  called  in  Latin  Her.  2.  A  pack  and  primeway, 
which  is  both  a  horse  and  a  footway,  called  in  Latin  actus. 
3.  A  cartway,  called  in  Latin  via  or  aditus^  which  contains  the 


f  Faire  weyes  many  on  ther  ben  in  Englonde, 
But  four  most  of  all  ther  ben  I  understonde, 
That  thurgh  an  old  kyng  were  made  ere  this,, 
As  men  schal  in  this  boke  aftir  here  telle  I  wis. 
From  the  south  into  the  north  takith  Ermingestrete, 
From  the  east  into  the  west  goeth  Ikeneldstrete, 
From  southest  to  northwest,  that  is  sum  del  grete, 
From  Dover  into  Chestre  goth  Watlingstrete. 
The  ferth  of  thise  is  most  of  alle  that  tilleth  fram  Toteneys, 
From  the  one  end  of  Cornwaile  anone  to  Cateneys, 
From  the  southwest  to  northest  into  Englonde's  end, 
Fosse  men  callith  thiske  voix  that  bymony  town  doth  wende. 
Thise  foure  weyse  on  this  londe  King  Belin  the  wise, 
Made  and  ordeyned  hem  with  gret  fraunchise : 
For  wohoso  dide  therein  ony  thefte  other  ony  wouz, 
He  made  juggement  therof  and  gref  vengeaunce  ynouz. 

otker 
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other  two,  as  well  as  a  cartway,  and  is  called   via  rrgia  (a%  if  it  (a)  L'SoUl- 
be  common  to  all  men  ;  and  comrnunis  strata  (b);  if  it  belong  *^"'^"  J^" 
only  to  some  town  or  private  person,  (c}  quas  Green' 


nostri  Pratorias,  alii  Consulares  rias  appellant.  \\  (b"]  [Comir.unis  strata  and  aha  via  rcgia  are 
synonimous.  i  Str.  44.]  (c)  ||This  explanation  of  the  three  kinds  of  ways  is  not  to  be  found 
iii  the  books  to  which  Lord  Coke  refers,  namely,  Bracton  and  Fleta.  Bracton  (lib.  iv.  c.  27.) 
only  says,  "  there  are  Her,  acttts,  and  via;"  but  adds  not  a  word  to  explain  the  meaning  of 
them,  or  the  difference  between  them.  Nor  is  any  more  to  be  collected  from  Fleta.  These  terms 
are  borrowed  from  the  Roman  law,  and  their  strict  meaning  in  that  law  Lord  Coke  has  pretty 
accurately  explained.  The  student  will  not  be  displeased  with  a  further  explanation  of  them, 
which  I  extract  from  Facciolati's  Dictionary,  <(voc.Via}Diferunt  ITER,  ACTUS,  VIA,  quodiiEK  ho- 
minis,  ACTCS  hominis  etjumenli;  VIA  hominis,  jumenti,  et  vehiculi:  Unde  consequent-,  iter  esse 
angustiusactu,actumvia.  Nam  angustiore  spatio  it  humo,  quam  arment  um,  ac  amentum  angustius 
spatium  requirit  quam  veliiculum.  Iter  duorum  pedum  latitudinc  definitur,  quantum  requiritur,  tit 
transire  possint  occurrentes;  actus  est  iter  quatuorpedes  latum,  ut  Festm  scnbit  in  vncc  "Actus"  — 
At  vi(B  latitude  leg.  xii.  tab.  in  porrectum  pedes  habet  octo,  in  anfracium,  id  est,  ubiflexum  est, 
pedes  duodccim.  Hose  trium  harumve  vocum  proprietas  est,  quando  de  sercitute  agrorum  lo- 
quimur.  But  ACTUS  in  its  more  popular  sense,  and  as  used  by  Ulpian  and  others,  is  jus  agendi 
veljumentum,  vel  vefticulum.  And  so  in  the  following  lines,  which  are  quoted  in  Du  Cange, 
(roc.  Actus}  : 

Est  actus  via  quce  currusjumentaque  ducit  ; 

Sed  per  iter,  sinejumentis  et  curribus  ibis. 

Does  not  this  explanation  of  these  terms,  which  must  have  been  familiar  to  the  English 
lawyers  of  former  days,  seem  to  countenance  Mr.  Justice  Cliambre's  idea,  in  Ballard  v.  Dyson, 
i  Taunt.  287.,  that,  though  a  carriage-way  may  not  necessarily  include  a  driftway;  yet  it  is 
prima  facie  evidence,  and  strong  presumptive  evidence  of  the  grant  of  a  driftway  :*|| 

But,  notwithstanding  these  distinctions,  it  seems  that  any  of  ||Palm.  389. 
the  said  ways  which  is  common  to  all  the  king's  subjects,  whether  Madox'scase, 
it  directly  lead  to  a  market  town,  or  only  from  town  to  (c?)town,  p^neii-  *H 
may  properly  be  called  a  highway,  and  that  any  such  cartway  Venden,«W.664. 
may  be  called  the  king's  highway  ;  and  that  a  river  (e)  common  Katherine 
to  all  men  may  also  be  called  a  highway;  and  the  nuisances  in  Austin's  case, 

any  of  the  said  ways  are  punishable  bv  indictment;  for  other-  .Ljentr.  189. 

.J  .  ,      J  .  rr,  11  "  /•       i  •          Ihrower  s 

wise  they  would  not  be  punished  at  all  :  for  they  are  not  action-  cas6j  ^  20$^ 

able  unless  they  cause  a  special  damage  to  some  particular  per-  Reg.  v.  Sain- 
son  ;  because  if  such  action  would  lie,  a  multiplicity  of  suits  tiff>  6  Mod. 
would  ensue.     But  it  seems  that  a  way  to  a  parish  church,  or  to  *55'  ^  ^^ 
the  common  fields  of  a  town,  or  to  a  village,  which  terminates  z  ^j  Raym. 
there,  may  be  called  a  private  way  (/"),  because  it  belongs  not  1174.  S.  C. 
to  all  the  king's  subjects,  but  only  to  the  particular  inhabitants  (^)  Thean- 
of  such  parish,  house,  or  village,  each  of  which,  as  it  seems,  c1^  "*  J?™ 
may  have  an  action  for  a  nuisance  therein.  ment  aiways 

shewed  both 

the  termini  of  a  publick  highway  ;  because  if  the  way  did  not  reach  from  town  to  town, 
it  was  not  a  highway.  Qu.  Whether  a  street  which  is  no  thoroughfare,  can  be  deemed  a 
publick  highway.  See  5  Taunt.  140.  (e)  [So,  Callis  compares  a  navigable  river  to  a  highway  : 
but  per  Buller,  J.  no  two  cases  can  be  more  distinct.  For,  in  the  latter  case,  if  the  way  be 
fpundrous  and  out  of  repair,  the  publick  have  a  right  to  go  on  the  adjoining  land  :  but  if  a 
river  should  happen  to  be  choaked  up  with  mud,  that  would  not  give  the  publick  a  right  to 
cut  another  passage  through  the  adjoining  lands,  3  T.  R.  263.  The  publick  have  no  common- 
law  right  to  tow  upon  the  banks  of  navigable  rivers.  Ball  v.  Herbert,  3  T.  R.  253.  (fj  But 
a  highway  may  be  described  as  leading  from  a  hamlet.  4  Burr.  2091.  It  is  unnecessary  in- 
deed particularly  to  describe  a  highway,  for,  as  Lord  Hale  saith,  whether  it  be  such  or  not 
depends  much  upon  reputation,  i  H.  Bl.  355.] 
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R.v.Richards,       ||The  number  of  persons  therefore  who  may  be  entitled  to  use 
8  1.  R.  634.      the  way,  or  obliged  to  repair  it,  will  not  make  it  a  publick  way, 
if  it  be  not  common  to  all  the  king's  subjects;  nor  will  the  cir- 
cumstance of  its  having  been  set  out  under  apublick  act  of  par- 
liament make  the  non-repair  of  it  an  indictable  offence.|| 

If  passengers  have  used,  time  out  of  mind,  when  the  roads 
ore  bad,  to  go  by  outlets  on  the  land  adjoining  to  a  highway  in 
an  open  field,  such  outlets  are  parcel  of  the  highway;  and  there- 
fore, though  they  be  sown  with  corn,  if  the  track  be  foundrous, 
the  king's  subjects  may  go  upon  the  corn. 

||  Whenever  a  common  highway  is  so  foundrous  and  out  of 
repair  as  to  become  impassable,  or  dangerous  to  be  travelled 
over,  the  publick  have  a  right  to  go  on  the  adjoining  ground. 
"Whitehead,  Dougl.  749.     Henn's  case,  Sir  W.  Jon.  296. 
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A  way  may  become  a  publick  highway  by  a  dedication  of  it 
by  the  owner  of  the  soil  to  the  publick  use.     As,  where  the 
owners  of  the  soil  suffered  the  publick  to  have  the  free  passage 
of  a  street  in  Tendon,  though  not  a    thoroughfare,  for  eight 
years,  without  any  impediment,  (such  as  a  bar  across  the  street, 
and  shut  at  pleasure,  which  would  shew  the  limited  right  of  the 
publick,)  it  was  holden  to  be  a  sufficient  time  for  presuming  a 
dereliction  of  the  way  to  the  publick.     And  though  if  the  land 
had  been  under  lease  during  that  time,  or  even  for  a  much 
longer  period,  the  acquiescence   of  the   tenant   would    not,  it 
seems,  have  bound  the  landlord  without  evidence  of  his  know- 
ledge; yet  it  has  been  holden,  that  where  a  way  has  been  used 
by  the  publick  for  a  great  number  of  years  over  a  close  in  the 
hands  of  a  succession  of  tenants,  the  privity  of  the  landlord,  and 
a  dedication  by  him  to  the  publick  may  be  presumed,   although 
he  was  never  in  the  actual  possession  of  the  close  himself,  and 
is  not  proved  to  have  been  near  the  spot.     And  where  a  way 
has  been  so  used,  notice  of  the  fact  to  the  steward  is  notice  to 
the  landlord.     In  a  case  where  it  appeared  that  a  passage,  lead- 
ing from  one  part  to  another  of  a  publick  street  (though  by  a 
very  circuitous  route)  made  originally  for  private  convenience, 
had  been  open  to  the  publick  for  a  great  number  of  years,  with- 
out any  bar  or  chain  across  it,  and  without  any  interruption 
having  been  given  to  persons  passing  through  it,  it  was  ruled 
that  this  must  be  considered  as  a  way  dedicated  to  the  publick. 
But  the  erection  of  a  bar  to  prevent  the  passing  of  carriages  re- 
buts such  a  presumption,  although  the  bar  may  have  been  long 
broken  down.     And  although  the  bar  do  not  impede  the  passing 
of  persons  on  foot,  no  publick  right  to  a  footway  is  acquired, 
as  there  can  be  no  partial  abandonment  to  the  publick.     And  it 
has  been  ruled,  that  the  owner  of  the  soil  may  replace  the  bar 
after  it  has  been  taken  away  for  twelve  years.     But  in  all  these 
cases  the  presumption  of  a  dedication  of  the  way  to  the  publick 
use  must  depend  upon  facts :  it  is  a  mere  question  of  evidence. 
Thus,  where  the  plaintiff  built  a  street  leading  out  of  a  highway 
across  his  own  close  and  terminating  at  the  edge  of  the  defend- 
ant's 
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ant's  adjoining  close,  which  was  separated  by  the  defendant's 
fence  from  the  end  of  the  street  for  twenty-one  years,  during 
nineteen  of  which  the  houses  were  completed,  and  the  street 
publicly  watched,  cleansed,  and  lighted,  and  both  footways  and 
half  the  horseway  paved  at  the  expense  of  the  inhabitants;  it 
was  holden,  (Chambre,  J.  dissent.)  that  the  street  was  not  so  de- 
dicated to  the  publick,  that  the  defendant,  pulling  down  his 
wall,  might  enter  it  at  the  end  adjoining  to  his  land,  and  use  it 
as  a  highway.  In  an  earlier  case,  on  an  information  for  stopping  R.  v.  Hudson, 
up  a  common  footway,  the  prosecutor  proved,  that  it  had  been  *  Str.  909. 
a  common  passage  under  the  defendant's  house  as  far  back  as 
any  witness  could  remember :  but  the  defendant  producing  a 
lease  made  for  fifty-six  years  of  this  way,  to  the  intent  it  might 
be  a  passage  during  the  term,  and  the  term  expiring  in  1728, 
Lord  C.  J.  Raymond  held  the  defendant  not  guilty ;  and  as  to 
the  leaving  it  open  since,  he  said  that  would  not  be  long  enough  (a)  About  four 
(a)  to  amount  to  a  gift  of  it  to  the  publick.  |j  years. 

(B)  To  whom  the  Highway  and  Soil  belong. 

THOUGH  everv  highway  is  said  to  be  the  king's,  vet  this  *  E.  4.  9. 
*»  "  "DIIAU. 

must  be  understood  so,  as  that  in  every   highway  the  king  roii.Aor.39*. 

and  his  subjects  may  pass  and  repass  at  their  pleasure. 

But  the  freehold,  and  all  the  profits,  as  trees,  &c.  belong  to  Roll.  Abr.39i. 
the  (£)  lord  of  the  soil,  or  to  the  owner  of  the  lands  on  both  sides  (*)  If  trees 

the  way.  ?™  uP°n. the 

*  highway,  he 

to  whom  the  seigniory  of  the  leet  of  the  same  place  doth  belong  shall  have  the  trees.     RolL 
Abr.  392. 

Also,  the  lord  or  owner  of  the  soil  shall  have  an  action  of  8  £.4.9. 
trespass  for  digging  the  ground;  ||and  may  recover  it  (c]  in  eject-  Roll« Abr- 
menu  ||  39*-  Sir  John 

Lade  v.  Shep- 
herd, ^  Str.  1004.  ace.    (c}  Goodtitle  v.  Alker,  i  Burr.  133. 

But  the  lord  of  a  rape,   within  which  there  are  ten  hundreds,  Roll.  Abr. 
may  prescribe  to  have  all  the  trees  growing  within  any  highway  39*-    Brownl. 
within  this  rape,  though  the  manor  or  soil  adjoining  belongs  to  42-    Keilw- 
a-nother :   for  usage  to  take  the  trees  is  a  good  badge  of  owner-  L**" 

.    . 

ship. 

1!  Although  the  presumption   is,   that  a  strip  of  land  lying  be-  Grose  v.  West, 
tween  a  highway  and  the  adjoining  inclosure,  is,  as  well  as  the  7  Taunt.  39. 
soil  of  the  highway,    ad  medium  flum  vite,  the  property  of  the 
owner  of  the  inclosure :    yet,  if  the  strip  of  land  communicates 
with   open    commons    or   other   large   portions    of    land,    the 
presumption  is  either  done  away,    or  considerably  narrowed; 
for  the  evidence  of  ownership,    which    applies   to    the  larger 
portions,  applies  also  to  the  strip  of  land  which  communicates 
with  them.  || 
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(C)  Whether  a  Highway  may  be  changed. 

Cro.  Car.  »66.     A  N  ancient  highway  cannot  be  changed  without  an  inquisition 
Vaugh.  341.  found  on  a  writ  of  ad  quod  damnum(a),  that  such  change 

H^wi/p1  C  W^  ^e  no  prejudice  to  the  publick.  And  it  is  said,  that  if  one 
c.  76.  (a)  [A  change  a  highway  without  such  authority,  he  may  stop  the  new 
private  act  of  way  whenever  he  pleases.  Neither  can  the  king's  subjects,  in  an 
parliament  for  action  brought  against  them  for  going  over  such  new  way,  justify 
iclosmg  generally  as  in  a  common  highway,  but  ought  to  shew  specially, 
vests  a  power  by  way  of  excuse,  how  the  old  way  was  obstructed,  and  a  new 
in  commis-  one  set  out.  Neither  are  the  inhabitants  bound  to  keep  watch 
siofters  to  set  in  sucn  new  waVj  or  to  repair  it,  or  to  make  amends  for  a  rob- 
out  new  roads  b  committed  in  it. 
bytheiraward,  * 
is  equally  binding  with  a  writ  of  ad  quod  damnum.  R.  v.  Flecknow.  i  Burr.  465.] 

21  Ass.  93.  But  it  hath  been  holden,  that  if  a  water,  which  hath  been  an 

Roll.  Abr.         ancient  highway,  by  degrees  changes  its  course,  and  goes  over 

59°-  different  ground  from  that  whereon  it  is  used  to  run,  yet  the 

highway  continues  in  the  new  channel  in  the  same  manner  as  in 

the  old. 

Russ.  on  ||  By  st.  13  Geo.  3.  c.  78.  a  power  was  given  to  the  justices  of 

Crimes,  &c.      peace  to  widen,  divert,   and  change  highways,  as  they  should 

judge  most  convenient.     This  power  was  given  in  aid  of  the 

common  law,  and  in  order  to  make  the  changing  of  highways 

less  troublesome  and  expensive. 

16.  This  statute  enacts,  §15.,  that  the  surveyor  shall  make  every 

publick  cartway,  leading  to  any  market-town,  twenty  feet  wide 
at  the  least ;  and  every  publick  horseway  or  driftway  eight  feet 
wide  at  the  least,  if  the  ground  between  the  fences  inclosing  the 
same  will  admit  thereof.  And  where  it  shall  appear,  upon  the 
view  of  two  justices,  that  any  highway  between  the  fences  is  not 
of  sufficient  breadth,  and  may  be  conveniently  widened  and  en- 
larged, or  that  the  same  cannot  be  conveniently  enlarged  and 
made  commodious  for  travellers  without  diverting  and  turning 
the  same,  the  said  justices  shall  order  such  highway  to  be 
widened  and  enlarged,  or  diverted  and  turned,  in  such  manner 
as  they  shall  think  fit,  so  that  the  said  highway,  when  enlarged 
and  diverted,  shall  not  exceed  thirty  feet  in  breadth ;  and  that 
neither  of  the  said  powers  do  extend  to  pull  down  any  house  or 
building,  or  to  take  away  the  ground  of  any  garden,  park, 
paddock,  court,  or  yard.  The  statute  then  empowers  the  sur- 
veyors to  agree  with  the  owners  of  the  ground  wanted  for  such 
purposes,  for  their  recompence,  and  provides,  that  if  they  can- 
not agree,  the  same  may  be  assessed  by  a  jury  at  the  quarter 
sessions ;  and  after  directing  the  course  of  proceeding  in  such 
event,  it  enacts,  that  "  upon  payment  or  tender  of  the  money 
"  so  to  be  awarded  and  assessed,  to  the  person  or  persons,  bo- 
"  dies  politick  or  corporate,  entitled  to  receive  the  same,  or 
"  leaving  it  in  the  hands  of  the  clerk  of  the  peace  of  such  limit, 

"  in 
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*«  in  case  such  person,  $c.  cannot  be  found,  or  shall  refuse  to 
"  accept  the  same,  for  the  use  of  the  owner  of  or  others  in- 
"  terested  in  the  said  ground,  shall  be  for  ever  divested  out  of 
"  them ;  and  the  said  ground,  after  such  agreement  or  verdict 
"  as  aforesaid,  shall  be  esteemed  and.  taken  to  be  a  publick 
"  highway  to  all  intents  and  purposes  whatsoever."  When 
such  new  highway  is  made,  the  old  highway  is  to  be  stopped  up, 
and  the  land  thereof  sold  by  the  surveyor  in  the  manner  directed 
by  the  act.  But,  if  such  old  road  shall  lead  to  any  place  which 
cannot,  in  the  opinion  of  the  justices,  be  accommodated  with  a 
convenient  way  or  passage  from  the  new  highway,  then  the  old 
highway  is  only  to  be  sold,  subject  to  the  right  of  way  and 
passage  to  such  place. 

The  nineteenth  section  of  this  statute  then  enacted,  that 
highways,  bridleways,  and  footways,  might  be  turned  by  the 
justices  at  their  special  sessions,  with  the  consent  of  the  owners 
of  the  lands,  so  as  to  make  them  nearer  and  more  convenient 
to  the  publick ;  and  provided  for  an  appeal  to  the  Quarter  Ses- 
sions by  persons  injured  by  any  such  proceeding,  or  by  the  in- 
closure  of  any  road  by  an  inquisition  on  a  writ  of  ad  quod 
damnum.  But  this  part  of  the  section  is  repealed  by  st.  55  G.  3. 
c.  68.,  which  recites,  that  it  was  expedient  that  more  publick 
notice  should  be  given  of  any  order  or  proceeding  for  diverting 
or  stopping  any  such  ways;  and  also  that  a  greater  facility  of 
appeal  to  the  Quarter  Sessions  against  such  order  or  proceeding 
should  be  given  to  any  person  aggrieved  thereby ;  and  also  that 
the  justices  have  power,  under  certain  regulations,  to  stop  unne- 
cessary highways,  bridleways,  and  footways. 

For  these  purposes  therefore  it  enacts,  by  §  2.  "  That  when 

"  it  shall  appear,  upon  the  view  of  any  two  or  more  of  the  said 

"  justices   of  the  peace,  that  any  publick  highway,  or  publick 

"  bridleway  or  footway,  may  be  diverted,  so  as  to  make  the 

"  same  nearer  or  more  commodious  to  the   publick,  and  the 

"  owner  or  owners  of  the  lands  and  grounds  through   which 

"  such  new  highway,  bridleway,  or  footway  so  proposed  to  be 

"  made  shall  consent  thereto,  by  writing  under  his  or  their  hand 

"  and  seal  or  hands  and  seals,  it  shall  and  may  be  lawful,  by 

"  order  of  such  justices  at  some  special  sessions,  to  divert  and 

"  turn  and  to  stop  up  such  footway,  and  to  divert,  turn,  stop 

;>  up,  and  inclose,  sell,  and  dispose   of  such  old  highway  or 

;  bridleway,  and  to  purchase  the  ground  and  soil  for  such  new 

;c  highway,  bridleway,  or  footway,  by  such  ways  and  means, 

:t  and  subject  to  such  exceptions  and  conditions  in  all  respects, 

"  as  in  the  said  recited  act  mentioned  with  regard  to  highways 

;c  to  be  widened  or  diverted ;  and  also  when  it  shall  appear, 

'  upon  the  view  of  any  two  or  more  of  the  said  justices  of  the 

;'  peace,  that  any  publick  highway,  bridleway,  or  footway  is 

'  unnecessary,  it  shall  and  may  be  lawful,  by  order  of  such 

"  justices  or  any  two  of  them,  to  stop  up  and  to  sell  and  dispose 

"  of  such  unnecessary  highway,  bridleway,  or  footway,   by  such 

•'  ways  and  means,  and  subject  to  such  exceptions  and  condi- 

*'  tions 
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"  tions  in  all  respects,  as  in  the  said  recited  act  is  mentioned  in 

"  regard  to  highways  to  be  widened  and  diverted  ;  except  that 

"  the  money  to  arise  from  such  sale,  where  by  the  said  act  it 

"  would  be  applicable  to  the  purchase  of  the  ground  and  soil  of 

"  the  new  highways  or  bridleways  therein  mentioned,  shall  be 

"  paid  to  the  surveyor  or  surveyors,  and  be  applied  towards  the 

"  general  repairs  of  the  highways  and  bridleways  of  the  parish, 

<(  township,  or  place  within  which  the  said  highway,  bridleway, 

"  or  footway  so  stopped  up  shall  be  situate:  Provided,  that  in 

"  the  several  cases  before  mentioned  a  notice,  in  the  form  or  to 

"  the  effect  of  the  first  schedule  to  this  act  annexed,  shall  be 

"  affixed  in  legible  characters  at  the  place  and  by  the  side  of  the 

"  said  highway,  bridleway,  or  footway  from  whence  the  same  is 

"  directed  to  be  turned,  diverted,  or  stopped  up,  and  also  in- 

"  sertcd  in  one  or  more  newspaper  or  newspapers  published  or 

"  generally  circulated  in  the  county  where  the  parish,  township, 

"  or  place  in  which  the  highway,  bridleway,  or  footway  so  or- 

"  dercd  to  be  diverted  and  turned  or  stopped  up  (as  the  case  may 

"  be)  shall  lie  (or  in  case  no  such  newspaper  shall  be  so  published 

"  or  circulated  in  such  county,  then  in  any  newspaper  or  news- 

<{  papers  published  or  circulated  in  the  nearest  adjoining  county), 

"  for  three  successive   weeks  after  the  making  of  such  order; 

"  and  a  like  notice  shall  be  affixed  to  the  door  of  the  church  or 

"  chapel  of  every  parish  or  township  in  which   such  highway, 

"  bridleway,  or  footway  so  ordered  to  be  diverted,  turned,  or 

"  stopped  up,  or  any  part  thereof,  shall  lie,  on  three  successive 

"  Sundays  subsequent  to  the  making  of  such  order ;  and  the 

"  said  several  notices  having  been  so  published,  the  said  order 

"  shall,  at  the  quarter  sessions  which  shall  be  holden  within 

"  the  limit  where  the  highway,  bridleway,  or  footway  so  di- 

"  verted  and  turned  or  stopped  up  shall  lie,  next  after  the  ex- 

"  piration  of  four  weeks  from  the  first  day  on  which  such  notices 

"  shall  have  been  published   as  aforesaid,  be  returned  to  the 

"  clerk  of  the  peace  in  open  court,  and  lodged  with  him  ;  and 

"  the  said  order  shall  at  such  quarter  sessions  be  confirmed,  and 

"  by  the  clerk  of  the  peace  enrolled  amongst  the  records  of  the 

"  said  court  of  quarter  sessions. 

§  3.  "  Provided,  that  where  any  such  highway,  bridleway,  or 

"  footway  shall  be  so  ordered  to  be  stopped  up  or  inclosed,  and 

"  such  new  highway,  bridleway,  or  footway  set  out  and  appro- 

"  priated  in  lieu  thereof  as  aforesaid,  or  where  any  unnecessary 

"  highway,  bridlewa}',  or  footway  shall  be  so  ordered  to  be 

"  stopped  up  as  aforesaid,  it  shall  and  may  be  lawful  for  any 

"  person  or  persons  injured  or  aggrieved  by  any  such  order  or 

"  proceeding,  or  by  the  inclosure  of  any  road  or  highway,  by 

"  virtue  of  any  inquisition  taken  upon  any  writ  of  ad  quod  dam- 

"  num,  to  make  his  or  their  complaint  thereof  by  appeal  to  the 

"  justices  of  the  peace  at  the  said  quarter  sessions,  upon  giving 

<(  ten  days'  notice  in  writing  of  such  appeal  to  the  surveyor  of 

'*  the  highways  of  the  parish,  township,  or  place  wherein  such 

"  highway,  bridleway,  or  footway  shall   be  situated,  and  also 

"  affixing 
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"  affixing  such  notice  to  the  door  of  the  church  or  chapel  of 
"  such  parish,  township,  or  place ;  and  the  said  court  of  quar- 
"  ter  sessions  is  hereby  authorized  and  empowered  to  hear  and 
"  finally  determine  such  appeal. 

§  4.  "  Provided,  that  if  no  such  appeal  be  made,  or  being 
"  made,  such  order  and  proceedings  shall  be  confirmed  by  the 
"  said  court,  the  said  inclosures  may  be  made,  and  the  said 
"  ways  stopped,  and  the  proceedings  thereupon  shall  be  binding 
"  and  conclusive  to  all  persons  whomsoever ;  and  the  new  high- 
"  ways,  bridleways,  and  footways  so  to  be  appropriated  and 
"  set* out,  shall  be  and  for  ever  after  continue  a  publick  high- 
"  way,  bridleway,  or  footway,  to  all  intents  and  purposes 
"  whatsoever ;  but  no  inclosures  of  such  old  highways,  bridle- 
"  ways,  or  footways  (except  in  the  case  of  stopping  up  of  such 
"  useless  highways,  bridleways,  or  footways  as  hereinbefore  is 
"  mentioned)  shall  be  made  until  such  new  highway,  bridleway, 
"  or  footway  shall  be  completed  antl  put  into  good  condition  and 
"  repair,  and  so  certified  by  two  justices  of  the  peace  upon  view 
"  thereof;  which  certificate  shall  be  returned  to  the  clerk  of  the 
"  peace,  and  by  him  enrolled  amongst  the  records  of  the  court 
tl  of  quarter  sessions  next  after  such  order  as  aforesaid  shall 
"  have  been  confirmed  or  enrolled  pursuant  to  the  directions 
"  hereinbefore  contained  ;  but  from  and  after  the  enrolment  of 
"  such  order  and  certificate,  such  old  highway,  bridleway,  or 
"  footway  shall  be  stopped  up,  and  the  soil  of  such  old  highway 
"  or  bridleway  sold,  in  the  manner  and  subject  to  the  reserv- 
"  ations  and  restrictions  in  the  said  recited  act  mentioned  with 
*'  respect  to  highways  to  be  diverted  by  virtue  of  the  said  recited 
"  act. 

§  5.  "  Provided,  that  this  act  or  any  thing  herein  contained 
"  shall  not,  and  shall  not  be  construed  to  annul,  or  in  any  way 
"  affect  or  impeach  any  order  or  proceeding  for  the  diverting 
"  or  stopping  up  any  highway,  bridleway,  or  footway,  made  or 
"  had  previous  to  the  day  of  the  passing  of  this  act,  but  such 
"  order  and  proceedings  may  be  proceeded  in  and  completed  in 
"  the  same  manner,  and  shall  be  valid  and  binding  on  all  persons 
"  whatsoever  to  all  intents  and  purposes,  as  if  this  act  had  not 
"  been  made  ;  any  thing  hereinbefore  contained  to  the  contrary 
"  notwithstanding." 

Where  one  side  of  a  highway  is  situated  in  one  parish,  and 
the  other  side  in  another  parish,  it  is  provided  by  34  G.  3.  c.  64. 
that  two  justices,  upon  application  by  the  surveyor,  may  divide 
the  whole  of  it  by  a  transverse  line  crossing  it,  into  two  equal 
parts,  or  into  two  such  unequal  parts  and  proportions  as  in  con- 
sideration of  the  soil,  waters,  floods,  the  inequality  of  such 
highway,  or  any  other  circumstances,  they  think  fit. 

An  order  under  the  act  of  13  G.  3.  c.  78.  to  stop  up  an  old  Davison  v. 
way,  and  set  out  a  new  one,  must  follow  the  form  prescribed  in   Gill,  i  East, 
the  schedule  annexed  to   the  act,  and  set  forth  the  length  and  64- 
breadth  of  the  new  way,  otherwise  it  is  no  answer  to  a  justifica- 
tion of  a  right  of  way  pleaded  to  an  action  of  trespass  quare 

clauswn 
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v.  Penny- 
feather, 
5  Taunt.  634. 


clausumfregit  brought  by  the  owner  of  the  soil  over  which  the 
old  way  led.  The  statute  requires  that  the  form  set  forth  in  the 
schedule  "  shall  be  used  on  all  occasions,  with  such  additions 
"  and  variations  only  as  may  be  necessary  to  adapt  it  to  the  par- 
"  ticular  exigency  of  the  case  :"  under  which  words  a  material 
variance  from  the  form  prescribed  is  fatal,  and  may  be  taken 
advantage  of  in  a  collateral  proceeding. 

Waitev.  That  branch  of  the   ipth  section  of  13  6.3.  0.78.  which 

Smith,  8T.R.  directs,  that  "  when  any  highway  hath   been   diverted  above 
*23'  "  twelve  months,  £>-c.t  if  a  new  highway  hath  been  made  in  lieu 

"  thereof,  tyc.,  and  the  same  hath  been  acquiesced  in,  $c.,  every 
"  such  new  highway  shall  from  henceforth  be  the  publick  high- 
"  way,"  is  retrospective  only,  and,  consequently,  does  not  ex- 
tend to  highways  diverted  since  that  act. 

It  was  determined  upon  §  19.  of  13  6.3.  0.78.,  (and  the 
clause  in  the  55  G.  3.  c.  68.  is  nearly  the  same,)  that  if  the  or- 
ders and  certificates  of  the  magistrates  were  delivered  to  the  ma- 
gistrates to  be  enrolled,  the  statute  w'as  satisfied,  although  the 
clerk  of  the  peace  made  no  transcript  thereof,  the  statute  being 
only  directory  to  the  officer  as  to  the  enrolment;  and  it  was 
doubted  whether  the  statute  intended  that  a  transcript  should 
be  made.  And  as  the  statute  of  13  G.  3.  c.  78.  did  not  prescribe 
any  particular  form  of  certificate  by  the  magistrates  of  the  new 
road  being  complete  and  in  good  condition  and  repair,  pre- 
viously to  the  stopping  up  of  the  old  road,  it  seems  to  have  been 
thought,  that  a  recital  that  they  had  so  certified,  contained 
either  in  the  order  for  diverting  the  road,  or  in  the  order  for 
stopping  up  the  old  road,  was  a  sufficient  certificate  within  the 
nineteenth  section. 

jd     /k  It  is   not  necessary  for  stopping  up   a  road,  that   the  ma- 

gistrates should  by  their  order  substitute  a  new  road  reaching 
the  whole  distance  from  the  terminus  a  quo  to  the  terminus  ad 
quern :  it  is  sufficient  if  they  set  out  a  new  road  leading  from  the 
terminus  a  quo  into  a  publick  highway,  along  which  and  other 
highways  connected  with  it  the  subject  may  pass  to  the  terminus 
ad  quern. 

In  an  appeal  against  an  in  closure  of  a  highway,  by  virtue  of 
a  writ  of  ad  quod  damnum^  the  notices  required  above  by  the 
act  of  55  G.  3.  c.  68.  must  be  given ;  a  notice  to  the  party  inte- 
rested is  not  alone  sufficient. 

Under  the  13  G.  3.  c.  78.  it  was  holden,  that  a  new  highway 
must  be  set  out  before  an  old  one  can  be  stopped  up ;  and  if  it 
be  not,  the  legality  of  the  orders  of  the  justices  for  diverting 
the  old  road  and  stopping  it  up,  might  be  questioned  in  an  ac- 
tion of  trespass,  notwithstanding  such  orders  were  confirmed  by 
the  sessions  on  appeal,  stating  the  fact  of  a  new  road  being  set 
out  instead  of  the  old  one.  It  is  not  sufficient  that  another  old 
highway  was  widened  in  parts  to  answer  the  purpose  of  a  new 
road. 

Pagev.  The  act  requires  that  the  power  to  set  out  a  new  road,  and 

Howard,          the  power  to  stop  the  old  road,  shall  be  executed  simultaneously, 
Cald.  aa8.  antl 


R.  v.  Justices 
of  Essex, 
i  Barnew.  & 
Aid.  373. 

Welch  v. 
Nash,  8  East, 
394- 
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and  by  the  same  justices;  and  not  at  different  times,  and  by 
different  magistrates.  || 

(D)  Of  stopping   a  Highway,   and   other  Nuisances 

therein. 

TT  is  clearly  agreed  to  be  a  nuisance  to  dig  a  ditch,  or  make  a  Kitchen,  34. 

hedge  over-thwart  the  highway,  or  to  erect  a  new  gate,  or  to  Hawk.  P.  C. 

lay  logs  of  timber  in  it,  or,  generally,  to  do  any  other  act  which  °'  ?6'  $  48- 
will  render  it  less  commodious. 

Also,  it  is  a  nuisance  for  an  heir,  for  which  he  may  be  in-  Hawk.  P.  C. 

dieted,  to  continue  an  incroachment,  or  other  nuisance  to  a  Ct  76.  §  61. 
highway,  begun  by  his  ancestor ;  because  such   a  continuance 
thereof  amounts  in  the  judgment  of  law  to  a  new  nuisance. 

Also,  it  is  agreed,  that  it  is  no  excuse  for  him  who  lays  loors  ^  Roll.  Abr. 

t_T          1 

in  the  highway,  that  he  laid  them  only  here  and  there,  so  that  137-  Hawk- 
the  people  might  have  a  passage  through  them  by  windings  and  *'  '  C'i;Buta 
turnings.  man  cannot 

support  an  ac- 
tion for  an  injury  received  by  an  obstruction  in  a  road,  even  by  the  fault  of  the  defendant,  if 
by  taking  ordinary  care  he  might  have  avoided  the  obstruction.  Butterfield  v.  Forrester, 
it  East,  60. [| 

||  So,  where  a  waggoner  had  occupied  one  side  of  a  publick  R-  v.  Russell, 
street  in  a  city  before  his  warehouses  in  loading  and  unloading  ^  ^ast,  4*7- 
his  waggons  for  several  hours  together  both  day  and  night,  and 
had  one  waggon  at  least  usually  standing  before  his  warehouses, 
so  that  no  carriage  could  pass  on  that  side  of  the  street,  and 
sometimes'  even  foot-passengers  were  incommoded  by  cumbrous 
goods  lying  on  the  ground  on  the  same  side  ready  for  loading; 
it  was  holden,  that  this  was  a  publick  nuisance  for  which  he  was 
indictable,  although  there  were  room  for  two  carriages  to  pass 
on  the  opposite  side  of  the  street.  || 

It  is  a  nuisance  to  suffer  the  highway  to  be  incommoded  by  8  H.  7.  5.  a. 
reason  of  the  foulness,  $c.  of  the  adjoining  ditches,  or  by  boughs  ^tcnen>  34- 

of  trees  hanging  over  it,  $c. ;  and  it  is  said,  that  the  owner  of  wL-L-C'p  r 
i       i  j .    •    •  i       i  .   i  i       V  •  nawK.  r.  \j. 

land  next  adjoining  to  the  highway,  ought  or  common  right  to  c.  76.  §  52. 

scour  his  ditches;  but  that  the  owner  of  land,  next  adjoining  to 
such  land,  is  not  bound  by  the  common  law  so  to  do,  without  a 
special  prescription.  Also,  it  is  said,  that  the  owner  of  trees, 
hanging  over  an  highway,  to  the  annoyance  of  travellers,  is 
bound  by  the  common  law  to  lop  them  ;  and  it  is  clear  that  any 
other  person  may  lop  them,  so  far  as  to  avoid  the  nuisance. 

But  it  is  no  nuisance  for  an  inhabitant  of  a  town  to  unlade  *  Roll.  Abr. 
billets,  fyc.  in  the  street  before  his  house,  by  reason  of  the  ne-  r->7- 
cessity  of  the  case,  unless  he  suffer  them  to  continue  there  an 
unreasonable  time. 

||  But  every  unauthorized  obstruction  of  the  king's  highway  R-  v.  Jones, 
to  the  annoyance  of  his  subjects  is  indictable  as  a  nuisance.     A  3  Camp.  X.  p. 
timber-merchant  therefore  shall  not  cut  his  logs  in  the  street  ad-  ^  °^  Crow 
joining  to  his  timber-yard;  though  he  may  not  be  able  other-  J&***    Bo* 
wise  to  get  them  into  his  yard,  or  to  carry  on  his  business  there,  it  hath  been 

pje  ruled,  that  an 
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indictment  He  shall  not  eke  out  the  inconvenience  of  his  own  premises  by 

S  seTtinga  tak'mS  in  the  Publick  highway  ;  and  if  the  street  be  narrow,  lie 

person  on  the  musi  remove  to  a  more  commodious  situation  for  carrying  on  his 

footway  in  a  business.     Nor  shall  stage-coaches  stand  plying  for  passengers 

street  to  dis-  in  the  publick  streets.  II 

tribute  hand- 

bills, whereby  the  way  was  obstructed.     R.  v.  Sarmon,  i  Burr.  516. 

i  Roll.  Abr.  Any  one  may  justify  pulling  down,  or  otherwise  destroying,  a 
144.  Cro.  common  nuisance,  as  a  new  gate  or  house  erected  in  a  highway. 
Jon  l8i"  "^nC*  ithatl1  been  of  late  holden,  that  there  is  no  need,  in  plead- 
a  Salk.  458.  *n8  sucn  justification,  to  shew  that  as  little  damage  was  done  as 

might  be. 

a  Roll.  Abr.  Also,  besides  that  all  nuisances  are  punishable  by  indictment 
84.  Hawk.  with  fine  and  imprisonment,  it  is  said,  that  one  convicted  of  a 
$  14  '  ^'vide  niusance  to  the  highway,  may  be  commanded  by  the  judgment  to 
i  Str.  686.  remove  it  at  his  own  costs,  fyc. 

Aspindall  v.  II  It  is  sufficient  as  well  in  an  indictment  or  presentment  for  a 

Brown,3T.R.  nuisance  in  a  highway,  as  in  a  plea  in  trespass  justifying  under 
?6«'  S  6pT'  R  a  r'Snt  °f  way,  to  allege  that  it  is  a  highway,  without  stating 

how  it  became  such,  or  that  it  has  immemorially  been  so. 
R.  v.  Winter,       In  a  presentment  for  such  a  nuisance  under  the  st.  13  0.3. 
13  East,  258.    c.  78.  §  24.,  the  offence  must  be  alleged  to  be  done  against  the 

form  of  the  statute;  for  it  is  presentable  by  the  magistrate  only 

as  an  offence  against  the  act.  || 

(E)  Who  are  obliged  to  repair  a  Way  by  the  Com- 
mon Law  :  And  herein,  where  a  Person  shall  be 
liable  by  reason  of  Inclosure,  Tenure,  or  Pre- 
scription. 


Roll.  Abr.         QF  common  right,  the  general  charge  of  repairing  highways 
390.    March,  lies  on  the  (a)  occupiers  of  lands  in  the  parish  wherein  they 

3o'      «M?.°'  h'e;  but  it  is  said,  that  the  tenants  of  the  lands  adjoining  are 
l«3.     a  ri.  7.     .  ,  ,     .      ,.     ,  •> 

5.    (a)  But,      bound  to  scour  their  ditches. 

if  there  be  no  occupier,  by  the  owner's  letting  the  lands  lie  fresh,  he  must  repair  them  him- 
self.   a  Rol.  Rep.  414.    Palm.  389. 

Mod.  114.  Also,  if  a  parish  is  part  in   one  county  and  part  in  another, 

Vent.  356.        and  the  highways  in  one  county  are  out  of  repair,  the  whole 

M//>  *3?IL       oarish  shall  contribute  to  the  repair,  (b)     But  there  may  be  an 
\\(b)  And  the     »  ,      .    ,    ,  .  ,v  '    ,  in- 

whole  parish      agreement  between  the  inhabitants,  that  the  one  shall  repair  one 

shall  be  in-       part,  and  the  other  the  other  ;  and  such  agreement  is  good  be- 
dicted  for  not  tween  themselves,  and  for  breach  the  one  may  have  an  action 

repairing          upon  the  case  against  the  other:  but  in  an  indictment  they  shall 
them,  K.  v.  ,,    .  ,,  i  •         i 

Inhabitants  of  take  no  advantage  of  these  agreements,  for  as  to  the  king  they 

Clifton,  5  T.R.  are  equally  liable,  (c) 

498.,  though 

the  contrary  was  once  holden  in  the  case  of  R.v.  Inhabitants  of  Weston-under-Penyard,4Burr. 

3507.,  and  cited  in  jBurr.  4704.    (c)  Noagrcement  can  take  off  this  charge,  which  the  law  imposes 

on  the  parish,     i  Ventr.  90.     Therefore  an  indictment  against  an  individual,  or  a  corpora- 

tion, for  not  repairing  a  highway,  which  by  virtue  of  a  certain  agreement  they  are  bound  to 

repair,  is  bad.    R.  v.  The  Mayor  of  Liverpool,  3  East,  86.|| 

There- 
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Therefore,  if  the  indictment  is  general  against  all  the  parish,   Vent.  256. 
all  the  parish  shall  be  charged.     But,  if  it  be  intended  to  charge  ^^VIIa' 
one  part  or  precinct  of  the  parish  to  repair  all  the  ways  within  R  v*Qreat' 
the  parish,  it  must  be  alleged  in  pleading,  that  by  special  pre-  Broughton, 
scription,  or  ratione  tenures,  such  a  part  of  the  parish  de  temps  5  Burr.  2700. 
dont)  fyc.  hath  been  charged  with  the  reparation  of  the  ways.         R-y.Sheffield, 

%   A  •  li  •  1 1 1  • 

R.  v.  Penderryn,  id.  513.  R.  v.  Bridekirk,  u  East,  304.     R.  v.  Marton,  Andr.  276. 
[If  part  of  a  parish  be  exempted  by  the  provisions  of  an  act   Rex  v.  Inha- 

of  parliament  from  the  charge  of  repair,  the  charge  must  ne-   ci^m8!^    T 
.,,,,,  ,  f.0,  -i-i  onemeld,  2  1. 

cessanly  tall  upon  the  rest  ot  the  parish.]  j^  I0£ 

||  And  if  particular  persons  are  charged  with   the  repair  of  Anon,   i  Ld. 
highways  by  a  late  statute,  and  become  insolvent,  the  justices  of  Raym.  725. 
the  peace  may  put  that  charge  on  the  rest  of  the  parish.  || 

But,  though  the  parish  be  obliged  of  common  right  to  repair  Roll.  Abr. 

the  highways  iu>  it,  yet  it  is  certain  that  particular  persons  ma\r  be  £9°- 

J     -    ,ii  Ji.  i  i  c .     i  •        Cro.  Car.  766. 

bound  to  repair  the  highway,  by  reason  of  mclosure  or  prescnp-  Si(j     6     - 

tion ;  as,  where  the  owner  of  lands  not  inclosed,  next  adjoining 
to  the  highway,  incloses  his  lands  on  both  sides  of  it;  in  which 
case  he  is  bound  to  make  a  perfect  good  way,  and  shall  not  be 
excused  by  making  it  as  good  as  it  was  before  the  inclosure,  if  it 
were  then  any  way  defective ;  because  by  the  inclosure  he  takes 
from  the  people  the  liberty  of  going  over  the  lands  adjoining  to 
the  common  track. 

Also  it  is  said,  that  if  one  inclose  land  on  one  side,  which  hath  Sid.  464. 
anciently  been  inclosed  on  the  other  side,  he  ought  to  repair  all 
the  way ;  but  that  if  there  be  not  such  an  ancient  inclosure  on 
the  other  side,  he  ought  to  repair  but  half  the  way. 

Therefore,  if  there  be  an  old  hedge,  time  out  of  mind,  belong-  Sid.  464. 
ing  to  A.  on  the  one  side  of  the  way,  and  B.  having  land  lying  a  Keb.  *>(>5- 
on  the  other  side,  make  a  new  hedge,  there  B.  shall  be  charged  % 
with  the  whole  repair. 

But,  if  A.  make  a  hedge  on  the  one  side  of  the  way,  and  B.  on  Sid.  464. 
the  other,  they  shall  be  chargeable  by  moieties.  *  Keb.  665- 

But  it  seems  clear,  that  wherever  a  person  makes  himself  liable  2  Saund.  160. 
to  repair  a  highway  by  reason  of  inclosure,   he  by  throwing  it  *  Burr-  465. 
open  again  frees  himself  of  the  burthen  of  any  further  reparation. 

||  If  trustees  under  a  road  act  turn  a  road  through   an  in-  R.v.  Commis- 
closure,  and  make  the  fences  at  their  own  expence,  and  repair  sioners  of 
them  for  several  years,  they  cannot  be  compelled  to  continue  j^";  . 
such  repairs,  unless  there  be  a  special  provision  in  the  act  to  that  a  j  R/232. 
effect ;  the  obligation  to  repair  them  lying  on  the  owners  of  the 
land,  where  it  is  not  otherwise  provided  for.  || 

[Where  a  new  road  has  been  made  on  a  writ  of  ad  quod  dam-  3  Atk.  772. 
nwii,  in  the  same  parish  with  the  old  road,  the  parishioners  ought 
to  keep  it  in  repair;  because  being  discharged  from  the  repair  of 
the  old  road,  no  new  burthen  is  laid  upon  them;  their  labour  is 
only  transferred  from  one  place  to  another.  But,  if  the  new  road 
lies  in  another  parish,  the  person  who  sued  out  the  writ,  and  his 
heirs,  ought  to  keep  it  in  repair ;  because  the  inhabitants  of  the 
other  part  gaining  no  benefit  from  the  other  road  being  taken 

VOL.  IV.  Q  away, 
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away,  it  would  be  imposing  a  new  charge  upon  them,  for  which 
they  receive  no  compensation.     Per  Lord  Hardiioicke.~\ 

27  Ass.  8.  Particular  persons  may  be  bound  to  repair  a  highway  by  pre- 

ai  £.4.  38.  scription  ;  and  it  is  said,  that  a  corporation  aggregate  may  be 
tion  4oeS7TP~  cnarged  by  a  general  prescription,  that  it  ought  and  hath  used  to 
Keilw.  53.  a.  do  it,  without  shewing  any  consideration  in  respect  whereof  it  had 
Latch.  206.  used  to  do  it  (a),  because  such  a  corporation  never  dies.  Neither 
Hawk.  P.  C.  js  jt  any  plefl}  that  the  corporation  hath  done  it  out  of  charity. 
(tfTliSo'in  the  ^u*  ^  1S  said,  that  such  a  general  prescription  is  not  sufficient  to 
case  of  the  in-  charge  a  private  person  ;  because  no  man  is  bound  to  do  a  thing 
habitants  of  a  which  his  ancestors  have  done,  unless  it  be  for  some  special  rea- 
rtieular  dis-  SO11  .  as  having  lands  descended  to  him  holden  by  such  service,  8$c. 
sion  in  a  na-  ^ut  ^  seems»  tna^  an  indictment  charging  a  tenant  of  lands  in 
rish  or  town-  (&)  fee  with  having  used  of  right  to  repair  such  a  way  ratione 
ship.  R.  v.  In-  /tenures  terra  sues,  without  adding  that  his  ancestors,  or  those 

Jnlabl.ta"ts,  ?f      whose  estate  he  hath,  have  so  done,  is  sufficient,  for  it  is  implied. 
Ecclesfield, 

i  Barnew.  &  Alders.  348.  |  (&)  Also,  an  occupier  as  such,  though  at  will  only,  is  indictable  for 
suffering  a  house  standing  upon  the  highway  to  be  ruinous,  <J-c.  and  the  words  ratione  tenuree, 
%c.  if  added,  are  surplus.  Salk.  357. 

R.  v.  Inhabi-  And  it  seems  certain  in  all  those  cases,  whether  a  private  per- 
tants  of  Hoi-  son  \ie  bound  to  repair  a  highway  by  inclosure  or  prescription, 


Mod  112  ^iat  ^1C  Pa"sn  cannot  take  advantage  of  it  on  the  general  issue, 
3  Keb.  301.  kut  must  plead  it  specially  (c)  ;  and  that  therefore,  if  to  an  indict- 
S.  C.  Vent,  ment  against  the  parish  for  not  repairing  a  highway,  they  plead 
356.  S.  C.  not  guilty  ;  this  shall  be  intended  only  (d)  that  the  ways  are  in 
S  C^M  li^e*  rePan'»  but  does  not  go  to  the  right  of  reparation. 
as  to  this  point,  R.  v.  Stoughton,  2  Saund.  159.  b.  n.  10.  R.  v.  Inhabitants  of  St.  Pancras, 
Peake's  R.  219.  R.  v.  Townshend,  Dougl.  4*1.  R.  v.  Inhabitants  of  Eardisland,  2  Campb. 
N.  P.  494.  R.  v.  Inhabitants  of  Ecclesfield,  i  Starkie,  393.  But  it  would  not  seem  to  be  ne- 
cessary to  plead  specially,  when  the  burthen  of  repairing  is  transferred  from  the  parish  by  8 
publick  act  of  parliament,  to  which  all  are  supposed  to  be  privy,  and  of  which  all  are  supposed 
to  have  cognizance.  R.  v.  Inhabitants  of  St.  George,  Ha'nover  Square,  3  Campb.  N.  P.  223. 
(d)  But  the  parish  may  upon  this  issue  shew  not  only  that  the  way  is  in  repair,  but  that  it  is  not 
a  highway,  or  that  it  Joes  not  lie  within  the  parish  ;  for  all  these  are  facts,  which  the  prosecutor 
must  allege  in  his  indictment,  and  prove  on  the  plea  of  not  guilty;  and  it  is  a  well-known  rule 
of  law,  that  whatever  a  plaintiff  or  prosecutor  is  bound  to  prove  on  the  general  issue  pleaded 
to  a  declaration  or  indictment,  the  defendant  may  controvert  the  truth  of  by  opposite  evi- 
dence. R.  v.  Inhabitants  of  Norwich,  i  Str.  181.  Upon  this  issue  then  the  right  to  repair 
may  come  in  question  ;  for  the  inquiry,  whether  it  be  a  publick  highway,  necessarily  brings  into 
question  the  liability  of  the  parish  to  repair  ;  and  if  the  right  to  repair  may  come  in  question, 
the  defendants  are  entitled  under  the  act  of  5  W.  &  M.  c.  n.  §  6.  to  remove  the  indictment 
by  certiorari.  R.  v.  Inhabitants  of  Taunton  St.  Mary,  3  M.  &  S.  465.  || 

(F)  Of  the  Provision  for  repairing  the  Highways  and 
Turnpike  Roads  by  Act  of  Parliament. 

[fPHE  general  statutes  for  this  purpose,  which  were  formerly 
very  numerous,  have  lately  been  repealed,  and  reduced  into 
two  acts,  viz.  13  Geo.  3.  c.  78.  &  c.  84.  the  former  of  which  re- 
lates to  highways,  and  the  latter  to  turnpike  roads.  These  acts 
branch  out  into  such  a  variety  of  clauses,  that  to  detail  their  pro- 
visions would  far  exceed  the  limits  of  a  work  of  this  kind  :  We 
shall  therefore  content  ourselves  merely  with  stating  such  deci- 

sions 


(F)  Of  the  Provision  for  repairing,  $c.  22? 

sions  as  appear  to  bear  upon  them ;  among  which  will  be  found 
a  few  upon  the  abrogated  statutes,  the  language  of  those  statutes 
being  followed,  with  very  little  variation,  in  the  modern  ones.] 

Clergymen  are  within  the  purview  of  the  statutes  in  respect  of  3  Keb.  755. 
their  spiritual  possessions,  as  much  as  any  other  persons  in  re-  47<>- 
spect  of  other  possessions;  for  the  words  are  general,  and  there  is  *  yent-  273* 
no  kind  of  intimation  that  any  particular  persons  shall  be  ex-  \  Hawk7°P  C 
empted  more  than  others.  c.  76.  §  15. 

[By  stat.  30  Geo.  2.  c.  25.  §  23.  persons  sen-ing  for  themselves  as  privates  in  the  militia,  are 
exempted  from  statute-work  during  the  time  of  such  service.] 

It  is  no  excuse  for  parishioners  being  indicted  at  common  law  Dalt.  c.  »6. 
for  not  repairing  the  highways,  that  they  have  done  their  full   l  Haw*.  P-  C'. 
work  required  by  statute ;  for  the  statutes  being  made  in  the  af-  c>  ?6-  $  lS> 
firmative,  do  not  abrogate  any  provision  of  this  kind  by  the  com- 
mon law. 

The  justices  in  appointing  the  six  days'  work  upon  the  roads^  i  Salk.  347. 
must  h'x  the  particular  days,  and  not  generally  appoint  six  days  *Ld-  Ravl!1- 
between  such  and  such  a  day. 

[Though  the  13  Geo.  3.  c.  78.  §  24.  declares,  that  no  indict-  R.  v.  Inha- 
ment  shall  be  removed  by  certiorari  before  traverse  and  judg-  l)Itants  of  Bo- 
ment,  yet  this  clause  does  not  take  away  the  writ  at  the  instance  Cow^jt 
of  the  prosecutor,  for  the  crown  does  not  traverse,  and  it  was  cal- 
culated merely  to  prevent  delay  on  the  part  of  defendants. 

The  power  given  by  §  16.  of  1 3  Geo.  3.  c.  78.  to  two  justices  to  R.  v.  Balmf, 
order  any  highway  to  be  widened,  extends  to  roads  repairable  Cowp.  648. 
ratione  tenure?  ,•  and  upon  disobedience  to  such  order,  the  party 
may  either  be  proceeded  against  summarily  under  the  statute,  or 
by  indictment  as  an  offence  at  common  law.] 

||  By  §  64.  of  this  act  it  is  enacted,  "  that  it  shall  be  lawful  for 
"  the  court,  before  whom  any  indictment  or  presentment  shall  be 
"  tried  for  not  repairing  highways,  to  award  costs  to  the  prose- 
"  cutor,  to  be  paid  by  the  person  or  persons  so  indicted  or  pre- 
"  sented,  if  it  shall  appear  to  the  said  court,  that  the  defence 
"  made  to  such  indictment  was  frivolous;  or  to  award  costs  to 
"  the  person  indicted  or  presented,  to  be  paid  by  the  prosecutor, 
"  if  it  shall  appear  to  the  said  court  that  such  prosecution  was 
*{  vexatious."  || 

[If  the  defendants  be  acquitted  on  an  indictment  removed  by   R.  v.  Inha- 
certiorari  for  want  of  prosecution,  the  court  of  King's  Bench  bitants  of 
have  no  power  to  award  them  costs  under  the  above  clause,  upon  Chaddcrton, 
the  ground  of  its  being  a  vexatious  prosecution,  but  the  applica- 
tion must  be  made  to  the  judge  at  nisi pr ins.'] 

||  But  a  certificate  from  a  judge,  that  the  defence  was  frivolous,  R.  T.  Inha- 
is  in  effect  an  awarding  of  the  costs.     The  above  clause  does  not  bitants  of  CHC- 
require  that  they  shall  be  awarded  in  express  terms.  ton>  6  T"  R> 

Who  is  to  be  considered  as  the  prosecutor  within  this  clause,  R.  v.  Cornm*- 
is   matter  of  inquiry.     It  hath  been  holden,  that  a  court  of  rell,  4  M.  &  S. 
quarter  sessions,  before  whom   a  parish   is  acquitted,  may,  by  2°3' 
their  order,  award  C.  &  E.  to  pay  costs  to  the  parish,  although 
their  names  be  not  on  the  back  of  the  indictment,  and  although 
the  indictment  originated  in  a  presentment  of  A.  <k  /?.,  constables, 

Q  2  whose 
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'whose  names  are  on  the  indictment.  It  hath  been  also  hoi  deft 
to  be  enough  if  the  order  is  entitled  as  in  the  prosecution  of  C* 
&  E.  without  shewing  that  C.  &  E.  are  prosecutors  ;  and  that  it 
need  not  appear  on  the  face  of  the  order,  that  the  indictment  was 
tried,  if  that  appear  by  the  record  of  the  proceedings  ;  and  also 
that  the  order  is  good  in  form,  if  it  be  for  the  payment  of  the 
costs  to  the  solicitor  of  the  parish.  [| 

R.  v.  Inha-  [Though  a  certiorari  to  remove  a  presentment  be  prosecuted 

'  derr"^  ^T^"  ^v  anotner  tnan  the  justice  who  made  the  presentment,  yet,  if  it  be 

260.    '         *"  done  with  his  consent,  that  circumstance  will  be  no  objection  to  it. 

R.  v.  Towns-         If  a  parish,  consisting  of  two  districts,  which  are  bound  to  re- 

hend,  Dougl.    pair  separately,  be  convicted  for  not  repairing  the  road  in  one  of 

the  districts,  the  other  district  having  no  notice  of  the  indictment, 

it  will  be  considered  as  substantially  the  conviction  of  the  one 

district,  and  if  the  fine  be  levied  on  an  inhabitant  of  the  other,  a 

mandamus  will  be  granted  for  a  rate  to  be  levied  on  the  district 

bound  to  the  repair.    But  the  mandamus  must  be  special,  suggest- 

ing, that  the  part  of  the  highway  which  was  the  subject  of  the 

indictment,  lay  wholly  in  the  one  township,  and  that  the  two 

townships  were  separately  bound  to  repair  their  respective  parts 

of  the  highway,  in  order  to  give  such  township  an  opportunity  to 

traverse,  by  the  return,  either  of  those  facts.] 

R.  v.  Justices       II  But  applications  of  this  kind  must  be  made  within  a  reason- 
of  Lancashire,  able  time  after  the  levy.|| 
i  a  East,  366. 

(G)  How  the  Parties  obliged  to  repair  are  to  be  pro- 
ceeded against,  and  what  Defence  they  may  make. 

Keilw.  34.        TT  seems  clear,  that  no  one  ought  to  be  punished  for  any  offence 
Crom.  no.  against  the  highways,  without  being  first  called  upon  to  answer 

*  ° 


7  4  a  f>  except  in  the  case  of  a  presentment  in  a  court-leet, 

Dyer,  13.  b.  and>  as  (a)  some  say,  in  the  case  of  a  presentment  by  a  justice  of 
14.  pi.  64.  peace  on  his  view  ;  and  even  in  the  case  of  a  presentment  in  a 
Keb.  456.  829.  court-leet,  if  it  touch  a  man's  freehold,  as  by  charging  him  with 
71  ?  728  i  C  being  bound  to  repairs  in  respect  of  the  tenure  of  his  land,  it  may 
Raym.  182.  so  ^ar  ^e  traversed  in  the  King's  Bench,  being  removed  thither 
(a)  So  held  by  by  certiorari  :  and  it  may  be  traversed  where  the  defendant  in 
Holt  ;  but  the  trespass  justifies  under  it. 
other  justices 

cont.  because  such  a  presentment  cannot  be  a  greater  estoppel  than  the  finding  of  a  grand 
jury,  who  are  upon  oath.  Garth,  212,  213.  i  Show.  270,  291.  S.  C.  4  Mod.  38.  S.  C. 
J|  And  this  seemed  to  be  the  better  opinion.  R.  v.  Justices  of  Wilts,  3  Burr.  1530.  i  Bl.  Rep. 
467.  S.  C.  But  the  question  is  now  put  to  rest  by  §  24.  of  the  13  G.  3.  c.  78.  which  saves 
"  to  every  person  and  persons  that  shall  be  affected  by  any  such  presentment  his,  her,  or  their 
"  lawful  traverse  to  the  said  presentment,  a*  well  with  respect  to  the  fact  of  non-repair  •,  as  to 
"  the  duty  or  obligation  of  repairing  the  said  highways,  as  they  might  have  had  upon  any  in- 
"  dictment  of  the  same  presented  and  found  by  a  grand  jury."  j| 

Hawk.  P.  C.  Upon  a  certificate  and  affidavit  that  the  highway  is  in  good 
»J9-  repair,  exceptions  to  the  form  of  the  indictment  may  be  taken, 

but  not  easily  without  such  certificate  and  affidavit  ;  and  the  ex- 

ceptions of  this  kind  are  : 

i  i.  That 


(G)  Hoic  Parties  are  to  be  proceeded  against.  229 

1.  That  the  indictment  doth  not  certainly  shew  a  locus  a  quo,  a  Roll.  Abr. 
and  a  locus  ad  quern,  but  there  is  no  need  to- shew  that  a  highway  81.  pi.  18. 
leads  to  a  market-town.  Palm.  389. 

420.     2  Keb. 

715.  728.    Brownl.  6.     [Neither  of  these  particulars  seems  to  be  now  requisite,     i  Sir.  44. 
And.  137.     iT.R.570.     i  H.  Bl.  355.] 

2.  That  it  is  repugnant  to  itself,  in  shewing  where  the  nuisance  a  Roll.  Abr. 
was  done;  as,  where  it  sets  forth,  that  a  man  stopped  a  way  at  8l>    3  Keb. 
D.,  leading  from  D.  to  B.  &  gj»£ 
ants  of  Gamlingay,  jT.ILjZj.  and  that  it  will  not  be  aided  by  a  subsequent  allegation 
that  a  certain  part  of  the  same  highway  situate  inD.,  is  out  of  repair.     The  words  "  from*'  and 
"  to"  are  both  exclusive.    Hammond  v.  Brewer,  i  Burr.  376.     See  R.  v.  Inhabitants  of  Har- 
row, 4  Burr.  2091.] 

3.  That  it  doth  not  certainly  shew  to  what  part  of  the  high-  Cro.  Ja.  314. 
way  the  nuisance  extended ;  as  where  it  only  says,  that  a  certain  a  ^-ol\.  Abr. 
part  of  the  king's  highway  at  K.  was  stopped,  without  shewing  ^  ^    IBut 
how  much ;  or  where  it  says,  the  place  nuisanced  contained  so  Smith,Sav.o6! 
many  feet  in  length,  and  so  many  in  breadth,  by  estimation.  R.  v.  Brookes, 

id.  167.    R.  v. 
Inhabitants  of  East  Lidford,  id.  301.] 

4.  That  it  doth  not  shew,  with  sufficient  certainty,  that  the  Salk.  359. 
place  nuisanced  was  a  way  common  to  all  the  king's  people;  as  P**  8'  „ 
where  it  only  calls  it  a  horseway,  or  having  called  it  a  common  *      '     J'm* 
footway  to  the  church  of  D.  adds,  for  all  the  inhabitants  of  D.       6  Mod.  255. 

Cro.  El.  63." 

Vent.  208.  Poph.  206.  z  Keb.  728.  [But,  if  it  be  alleged  that  the  nuisance  is  to  all  the 
king's  subjects,  it  is  necessarily  implied  that  the  way  wherein  it  is,  is  a  common  way  to  all 
the  king's  subjects,  i  Vent.  208.  Say.  1 6 8.]  |j  So,  where  in  an  indictment  for  not  repairing 
a  highway,  it  was  described  to  be  a  certain  common  king's  highway  called  A.,  leading  from  JS. 
to  C.,  containing  in  length  so  much,  and  in  breadth  so  much ;  and  after  verdict  it  was  ob- 
jected in  arrest  of  judgment,  that  the  description  was  too  uncertain ;  for  it  should  have  shewn 
whether  it  was  a  footway,  or  a  way  for  carts,  or  for  horses,  &c.  and  so  were  the  precedents ; 
it  was  said  per  cur.  the  bounds  of  the  way  as  to  the  length  and  brendth  are  properly  de- 
scribed ;  and  as  this  is  laid  to  be  a  highway  for  all  the  king's  subjects,  we  must  take  it  to  be  a 
way  for  all  sorts  of  passengers  and  carriages  ;  and  to  say  it  is  a  highway  for  all  the  king's  sub- 
jects, is  a  sufficient  description  of  such  a  way.  R.  v.  Inhabitants  of  Hatfield,  Ca.  temp.  Hardw. 
315.  8  East,  6.  D.  S.  C.  See  also  Allen  v.  Ormond,  8  East,  4.|| 

5.  That  an  indictment  for  not  repairing  a  highway,  which  the  Noy,  93. 
defendant  ought  to  repair  ratione  tenurce,  doth  (a)  omit  the  word  3  Keb.  855. 

sute,  (fl)  ^ut  tn's 

exception 
hath  been  of  late  over-ruled.    Hawk.  P.  C.  c.  76.  §  90.    R.  v.  Corrock,  i  Str.  178. 

6.  That  an  indictment  against  J.  S.,  bishop  of  A.,  for  not  re-  3  Keb.  58. 
pairing  a  highway,  fyc.  doth  not  shew  in  what  capacity  he  ought 

to  do  it. 

7.  That  the  nuisance  is  not  expressed  in  proper  terms ;  as,  And.  234. 
where  the  indictment  is,  that  the  defendant  diverted  the  highway, 

which  cannot  be,  because  a  highway  cannot  be  diverted,  must 
always  continue  in  the  same  place  where  it  was,  howsoever  it  be 
obstructed,  and  a  new  way  made  in  another  place. 

8.  That  an  indictment  against  several  persons  for  not  repair-  a  Roll.  Abr. 
ing,  is  laid  jointly  and  severally.     Bat  it  is  no  exception,  that  a  79-  81. 
presentment  of  such  a  highway's  being  out  .of  repair  by  the  de-  VeDt* 4> 
iault  of  the  inhabitants,  $c.  doth  not  name  any  persons  in  certain; 

Q  3  or 
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or  that  a  presentment  against  a  man  for  stopping  a  highway  in 
his  own  land,  which  is  well  proved  by  the  evidence  of  ploughing 
it,  doth  not  lay  the  offence  vi  fy  armis. 

bitantsn<>fa"  9'  ^That  a  presentment  against  parishioners  for  not  repairing 

Hertford,          a  roadj  doth  not  allege  it  to  lie  in  the  parish,  for  they  are  other- 
Cowp.  in.       wise  not  bound  to  repair  it.] 

Sid.  140.  That  the  defendants  cannot  plead  quod  non  debent  reparare. 

Cartn.  tit.  -.1        .    i  i  • 

S.  P.  agreed.      W1«iout  shewing  who  ought. 

R.  v.  Walker,        ||io.  That  an  indictment  against  a  private  person  for  not  re- 
*  Barnardist.     pairing  a  highway,  does  not  allege  that  he  is  bound  to  do  it 

ratione  tenure,  or  any  other  way. 

Reg.  v.  Inha-         n.  That  an  indictment  alleges  that  the  road  is  very  muddy, 
bitants  of          an{j  so  narrow  that  people  could  not  pass  without  danger  of  their 

a  I'd  Raym       ^ves  '  *or  l^at  *l  ougnt  to  say»  tnat  tne  vvay  ™  out  of  repair.    And 

Jr69'.  Powell,  J.  observed,  that  saying  that  the  way  is  so  narrow  that 

people  could  not  pass,  is  repugnant  to  its  being  "  the  king's  high- 

way;" for  that  if  it  were  so  narrow,  the  people  could  never  have 

passed  there  time  out  of  mind.|| 

Salk.  358.  And  note;  the  defendant  shall  not  be  discharged  by  submit- 

' 


II  Wl°d  l6\\'     ^n^  to  a  ^ne'  ^)ut  a  dl's*r*n8as  sna^  g°  ad  iilfinitum,  till  he  repair 


-       the 

victipn  upon  an  indictment  for  not  repairing  a  way  ratione  tenures,  the  court  would  not 
inflict  a  small  fine  on  a  certificate  of  the  way  being  repaired,  until  the  prosecutor's  costs 
were  paid.  R.  v.  Wingfield,  i  Bl.  Rep.  602.  But  in  order  to  warrant  a  judgment  for  abating 
a  nuisance,  the  nuisance  must  be  stated  in  the  indictment  to  be  continuing,  else  such  a  judg- 
ment would  be  absurd.  R.  v.  Stead,  8  T.  R.  142.  And  if  the  court  be  satisfied  that  the  nui- 
sance is  effectually  abated  before  judgment  is  prayed  upon  the  indictment,  they  will  not,  in 
their  discretion,  give  judgment  to  abate  it.  And  they  refused  to  give  such  judgment  upon  an 
indictment  for  an  obstruction  in  a  publick  highway,  where  the  highway,  after  the  conviction 
of  the  defendant,  was  regularly  turned  by  an  order  of  magistrates,  and  a  certificate  was  obtained 
of  the  new  way  being  fit  for*  the  passage  of  the  publick,  and  the  affidavits  stated  that  so  much 
of  the  old  way  indicted  as  was  still  retained  was  freed  from  all  incumbrances.  R.  v.  Incledon, 
13  East,  164.  And  after  a  verdict  of  acquittal,  as  well  as  a  verdict  of  guilty,  on  an  indict- 
ment for  not  repairing  a  road,  the  court  has,  under  very  special  circumstances,  suspended  the 
entry  of  judgment,  in  order  that  the  question  might  be  re-considered  on  another  indictment, 
without  the  prejudice  of  a  former  judgment.  R.  v.  Inhabitants  of  Wandsworth,  i  Barnew.  & 
Alders.  63.  R.  v.  Inhabitants  of  Middlesex,  id.  64.  notes.  || 

R.  v.  Kettle-  ||  A  justice  of  the  peace  who  indicts  a  road  for  being  out  of  re- 
worth,  5  T.  R.  pajFj  is  entitled  to  his  costs,  under  the  5  W.  &  M.  c.  1  1.  §  3.  after 

a  removal  of  the  indictment  by  certiorari,  if  the  defendant  be 

convicted. 

R.v.  Incledon,       Any  other  prosecutor  must   shew  himself  to  be   the  party 
i  M.&S.  368.  grieved  to  entitle  himself  to  costs  under  this  clause  of  the  act. 
R.  v.  Inha-  But  this  statute  being  now  considered  as  (a)  a  remedial  law, 

bitants  of         where   the    indictment   has   been    removed    by  certiorari,    se- 

'JauiitonSt.     verai  persons  have  been  allowed  costs  under  it  as  prosecutors: 

Mary,  3  M.  &  ,  ,        ~    ,  .  ,  .         ,  .   ,      ,       ,  ',  .   , 

8.465.  one»  as  constable  of  the  manor  within  which  the  highway  lay; 

(a)  In  this  case  the  others,  as  parties  grieved;  they  having  used  the  way  for 
by  Lord  Ellen-  many  years  in  passing  and  repassing  from  their  homes  to  the 
i'nR^Kettf  next  mar^et  town»  and  being  obliged,  by  reason  of  the  want  of 
worth,  supra,'  repair,  to  take  a  more  circuitous  route.  || 

by  Lord  Kenyon,  ajid  contrary  to  the  opinion  of  Buller,  J.  in  R.  v.  Sharpness,  %  T.R.  48.  and 
svma,  tit.  Certiorari,  vol.  ii.  17. 

[T!;c 
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[The  court  of  King's  Bench  will  not  grant  an  information  to  R.  v.  Inha- 
compel  a  parish  to  repair  a  highway,  which  is  not  much  used,  bitants  of 

and  when  it  appears  that  another  highway,  equally  convenient  to  ^te^n?' 

,,.,.' f.  •         rr.i&    -ii  •  Say.  Rep.  92. 

the  pubhck,  is  in  good  repair.      Ihey  indeed  never  give  leave  to  (ay|jinone 

file  an  information  for  not  repairing  a  highway,  unless  it  appear  case  where  the 
that  the  grand  jury  have  been  guilty  of  gross  misbehaviour  in  court  in  ten- 

not  finding  the  bill  (a) ;  and  they  refuse  it  for  this  reason,  that  ^erness  to  the 

*          .    r  .  defendants 

the  nne  set  on  conviction  upon  an  information  cannot  be  ex-  ^ad  forborne 

pended  in  the  repair  of  the  highway ;  whereas  on  an  indictment  to  make  the 

it  is  always  so  expended.]  rule  ««*  abso- 

lute, and  had 

retained  it  in  order  to  give  them  an  opportunity  of  repairing  the  roads  in  the  course  of  the 
summer;  but  which  they  did  not  do  in  a  manner  which  shewed  they  were  in  earnest;  on  that 
account,  and  for  example's  sake,  the  information  was  granted.  R.  v.  Inhabitants  of  Chedin- 
fold,  Ca.  temp.  Hardw.-i59,|| 


(II)  Who  hath  a  Right  to  a  Way,  and  how  he  must 

claim  it.* 

A  MAN  may  have  a  way  either  by  prescription,  by  grant,  by  re-  St.  John  v. 

'    servation,  by  implication,  or  by  owelty  of  partition,  and  shall  ^opdy, 
not  in  a  cur.  claudend.  be  obliged  to  shew  which  way  he  claims  it;   *  L^  j'4g./4 
but  it  will  be  sufficient  for  him  to  allege  debet  et  solet,  &c.  though  5.  C.    3  Keb. 
in  a  bar  or  replication  he  must  shew  his  title  precisely.  528.531.8.0. 

But  he  who  prescribes  for  a  way  must  shew  in  certain  whether  Yelv.  163. 
it  is  a  foot,  horse,  or  cartway. 

If  in  bar  of  an  action  of  trespass  the  defendant  pleads  that  Alban  v. 
J.  S.  and  all  those  whose  estate  he  hath  in  certain  lands,  for  them-  Brownsall, 

selves  and  their  servants,  time  out  of  mind  have  had  and  used  a    £   \ l6,3* 

i  o  i          -j  i      j         1.-    •     adjudged. 

way  in  per  Cf  trans  the  place  where,  eye.  to  the  said  lands ;  this  is  j  Browni. 

no  good  plea,  because  it  is  not  (b)  shewn  (c)  a  quo  loco  the  said  215.  S.  C. 
way  is  claimed;  and  the  rather,  because  it  is  claimed  by  prescrip-  W  In  an  »»• 
tion.  which  ought  not  to  be  laid  in  certo  loco,  (d)  an1n?roach- 

ment  upon,  or  not  repairing  the  highway,  this  must  be  shewn.  2  Roll.  Abr.  81.  pi.  18.  But 
it  need  not  be  shewn,  where  in  pleading,  a  highway  is  named  only  as  an  abuttal,  and  is  not 
the  foundation  of  the  plea.  Palm.  421.  [And  in  an  indictment  for  a  nuisance  the  termini  need 
not  be  stated.  R.  v.  Hammond,  i  Suv  44.  R.  v.  Rawlins,  2  Keb.  715.  R.  v.  Inhabitants  of 
Glaston,  Id.  728.]  (c)  It  must  be  shewn  a  quo  loco  ad  quern,  because  you  must  not  go  over  any 
ground  but  to  the  right  place.  Hob.  198. ;  yet  vide  ^  Roll.  Rep.  134.  and  i  H.  Bl.  351.  But 
such  defect  is  helped  where  issue  is  joined  and  tried  upon  the  right  of  the  way.  Hob.  189, 190. 
Hutton,  10.  Vent.  13.  2  Keb.  480.  488.  adjudged;  $  vide  Browni.  6.  (d)  y  The  statement 
in  the  text  is  not  warranted  by  the  report  of  the  case  to  which  it  refers ;  and  in  parts  it  is  in- 
deed not  very  intelligible.  The  language  of  the  court  in  the  case  of  Alban  v.  Brownsall  as  to 
this  point  was,  that  the  prescription  was  not  good,  because  it  was  not  shewn  a  quo  loco  ad  quern 

locum 

*  As  the  author  under  this  division  treats  merely  of  private  ways,  it  seemed 
to  be  improperly  placed  in  the  midst  of  the  learning  relating  to  publick  ways, 
and  I  have  therefore  taken  the  liberty  of  removing  it  to  the  end  of  this  title. 
It  formerly  stood  under  letter  (C). 

Q4  If 
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locum  the  way  was;  and  although  a  way  may  be  in  gross,  yet  it  ought  to  be  bounded  and  cir- 
cumscribed to  some  certain  place,  prcescrtim  when  it  appears  to  lie  in  usage  from  time  where- 
of, &c.  for  it  ought  to  be  in  loco  certo  ;  and  not  in  one  place  hodie,  and  in  another  place  eras, 
but  constant  and  perpetual  in  one  place.  Quod  note.  || 

Roll. Abr.  391.       If  A.  be  seised  in  fee  of  a  backside  in  a  town,  and  the  high- 

er  street  be  next  adjoining  thereto  on  the  east,  and  there  be  a  gate 

Jiolman.  ,  .         J    .       p  .  e 

in  the  backside  which  incloses  it  trom  the  street,  the  gate  being 
in  the  east  next  to  the  street;  and  A.  be  also  seised  in  fee  of  a 
messuage  and  piece  of  land  next  adjoining  to  the  backside  on  the 
north  of  the  backside,  and  by  deed  enfeoff  B.  of  the  messuage 
and  piece  of  land  which  are  on  the  north  of  the  backside,  and  by 
the  same  deed  further  grant  to  him  and  his  heirs  liberos  ingres- 
sum,  egressum,  Sf  r  egressum  in,  ad  fy  extra  eadem  concessa  prtsmissu 
in,  per  fy  trans  prcedictas  Januam  and  backside ;  by  force  of  this 
grant  B.  may  go  from  the  street  through  the  gate,  and  over  the 
backside,  to  the  messuage  or  piece  of  land  of  which  he  is  en- 
feoffed;  but  he  cannot  go  through  the  said  gate  and  backside  to 
other  places,  or  from  other  places  to  the  street,  without  coming 
to  the  said  messuage  or  piece  of  land ;  for  the  liberty  is  granted 
to  him  of  ingress  and  egress  in,  ad  8?  extra  eadem  concessa  prtz- 
missa  ;  so  that  this  is  made  appurtenant  to  the  premises  before 
granted. 

Roll. Abr.  391.  In  trespass  for  breaking  the  plaintiff's  close,  if  the  defendant 
Sanders  and  justifies  going  over  this  close,  because  he  had  used  time  out  of 
Mose,[but»«fe  minj  tohave  a  way  over  jt  from  j)  to  Blackacre,  and  the  plaintiff 
I  Mod.  190.  ,.  ,  J  .  i  r-  i 

i  Ld.  Raym.     replies,  that  at  the  time  of  the  trespass  the  defendant  went  with 

75.  i  Lutw.  his  carriages  from  D.  to  Blackacre,  <$•  dchinc  to  a  mill ;  this  will 
in.,  that  the  not  maintain  his  action,  for  when  the  defendant  was  at  Blackacre, 
f  roaT  be-  he  miSht  S°  whither  he  would. 

tween  certain  limits,  can  only  use  it  so  as  to  go  from  one  of  those  limits  to  the  other.  So,  it 
hath  been  determined,  that  under  a  grant  of  a  way  from  A.  to  B.  in,  through,  and  along  a  par- 
ticular way,  the  grantee  cannot  make  a  transverse  road  across  it.  Senhouse  v.  Christian, 
i  T.  R.  560.] 

Roll.Abr.39i.  But  it  seems,  that  if  a  man  hath  a  way  for  carriages  from  D. 
Howell  v.  to  Blackacre  over  my  close,  and  after  he  purchases  land  adjoin- 
*JBfc  fMod.  jng  to  Biackacre^  he  cannot  use  the  said  way  with  carriages  to  the 
Lau°hton  v.  ^anc^  adjoining,  for  then  it  may  be  very  prejudicial  to  my  close. 
War*d,  i  Lutw.  But  it  seems,  if  I  will  help  myself,  I  must  shew  the  special  mat- 

in.  S.  P.         ter,  and  that  he  used  it  for  the  land  adjoining. 

i  Ld.  Raym. 

75-  S.C. 

Senhouse  v.  ||If  there  be  a   grant   of  "  a.  free  and  convenient   way  in, 

Christian,         through,  and  over  a  slip  of  land,  leading  from to , 

i  T.  R.  560.  wjt[1  liberty  to  make  and  lay  causeways,  fyc.  and  to  use  the  same 
with  carriages,  and  to  carry  coals,  $c.  the  grantee  has  a  right  to 
make  any  such  way  as  is  necessary  for  the  carrying  of  that  com- 
modity, e.g.  a  framed  waggon- way. 

Gerrard  v.  A-  granted  to  B.  his  heirs  and  assigns,  occupiers  of  certain 

Cooke,»N.R.  houses  abutting  on  a  piece  of  land  about  eleven  feet  wide  (which 

I09'  divided  those  houses  from  a  house  then  belonging  to  A.)  the  right 

of  using  the  said  piece  of  land  as  a  foot  or  carriage  way,  and  gave 

him 
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him  "  all  other  powers,  $c.  incident  or  necessary  to  the  enjoy- 
ment of  the  way;"  it  was  holden  that  under  these  terms  B.  was 
entitled  to  put  down  a  flag-stone  upon  the  piece  of  land  in  front 
of  a  door  opened  into  it  by  him  out  of  his  house.  It  was  clearly 
competent  to  B.  in  this  case  to  do  any  thing  which  is  incident  to 
the  grant  of  a  right  of  way  ;  and,  as  the  right  to  repair  is  at  com- 
mon law  incident  to  such  a  grant,  B.  had  a  right  to  repair  in  this 
manner  as  being  the  most  effectual.  || 

A  way  must  not  be  claimed  as  (a)  appendant  or  appurtenant  Yelv.  159. 

to  a  house,  because  it  is  only  an  easement,  and  no  interest.  («)  But  it  may 

be  quasi  ap- 
pendant thereto,  and  as  such  pass  by  grant  thereof.    Cro.  Ja.  190. 

[A  right  of  way  may  be  extinguished  by  unity  of  possession,  Latch.  15  5. 
unless  it^be  a  necessary  one  (b),  and  then  it  shall  not.     But  a  Poph.  166. 
right  of  watercourse  doth  not  seem  to  be  extinguished  by  unity  Bull>  *l-  Prl- 
of  possession  in  any  case.  (6j*  11^  \vay  of 

necessity  is 

not  extinguished  by  unity  of  possession  ;  for  unity  of  possession  is  the  foundation  of  the  right. 
See  the  nature  and  origin  of  this  species  very  clearly  and  accurately  stated  in  Mr.  Serjt.  ll'it- 
liams's  notes  to  the  case  of  Pomfret  v.  Ricroft,  i  Saund.  3*2.  b.  (note  6.).  See  also  Buckby 
v.  Coles,  5  Taunt.  311.0 

If  A.  have  Blackacre,  and  C.  have  Wliiteacre,  and  A.  have  a  u  H.  4.  5. 

way  over  Whiteacre  belonging  to  Blackacre,  and  then  purchase  "  f  •  £;.  *•  . 
tj/j..  A,  .„  ,  °    °.  i  T    i      n.  f    cc  Bou.JW.JVi 

Wruteacre,  the  way  will  be  extinct ;  and  it  A.  alterwards  enieoii 

C.  of  Whiteacre,  without  excepting  the  road,  it  is  gone. 

J.  had  four  closes  of  land  together,  and  sold  three  of  them,  Cro.  Ja.  170. 
reserving  the  middle  close,  to  which  he  had  no  way  but  through  l89- 
that  which  he  sold :  it  was  holden,  that  though  he  did  not  reserve 
the  way,  yet  it  should  be  reserved  for  him. 

II  So,  if  I  have  a  close  encompassed  with  my  own  land  on  every  Clark  v. 
side,  and  I  alien  this  close  to  another,  he  shall  have  a  way  to  it  Rugge,  ^  R. 
over  my  land  as  incident  to  the  grant;  for  otherwise  he  cannot  Abr.6o.pl.  17. 
have  any  benefit  by  the  grant.    So,  if  the  close  aliened  be  not  to-  gr^  ba'  *£°' 
tally  inclosed  with  my  land,  but  partly  with  the  land  of  strangers;  name  ot'Clark 
for  he  cannot  go  over  the  land  of  strangers,  (c)     But  this  Lord  v.  Cogge. 
Holle  questions;  but,  as  it  would  seem,  without  sufficient  ground.  (c)  aRolLAbr. 

rr-1  •  i  i  11-        60.  PK   1 8. 

I  he  necessity  is  as  strong  as  where  the  circumjacent  land  is 
wholly  the  grantor's :  the  claim  of  a  way  of  necessity  is  founded 
on  grant,  and  supposes  the  land  over  which  it  runs  to  be  the  land 
of  the  grantor. 

If  a  trustee  convey  land,  as  trustee,  to  which  there  is  not  any  Howton  v. 
way,  except  over  his  own  land,  a  right  of  way  over  that  passes  of  Frearson, 
necessity,  as  incidental  to  the  grant.  8  T>  Rt  5°* 

Where  it  shall  be  a  way  of  necessity,  and  by  whom  it  shall  be 
set  out,  whether  by  the  grantor  or  grantee,  would  seem  not  to  be 
settled.    In  one  case  (d)  it  is  said  the  feoffor  shall  assign  it  where  (<*)  a  RolLA.br. 
he  may  best  spare  it.     In  another  (e],  it  is  said  the  grantee  shall  {¥{&*£» 
have  a  convenient  way,  and  is  not  obliged  to  use  the  same  way  as  (^e  Noy  i»* 
the  grantor  does.     And  in  another  (/)  it  is  said  by  Glyn  C.  J.  (/)  Parker  v. ' 
that  the  grantee  may  take  a  convenient  way  without  the  gree  of  Wellstead, 

the  *  Sid<  "»• 
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the  grantor,  and  the  law  may  afterwards  adjudge,  whether  it  be 

0)  Morris  v.     convenient  and  sufficient,  or  more  or  less.    And  in  a  late  case  (a), 

Taunt0"*!       Mansfeld>  C.  J.  says,  "  I  know  not  how  a  way  of  necessity  has 

'  been  expounded,  but  it  would  not  be  a  great  stretch  to  call  that 

"  a  necessary  way,  without  which  the  most  convenient  and  rea- 

"  sonable  mode  of  enjoying  the  premises  could  not  be  had." 

Hornev.  Wid-       If  the  owner  of  a  close,  over  which  there  is  a  right  of  way, 

lake,  Yelv.       plough  up  the  way,  and  assign  a  new  way,  any  person  may  justify 

N.  P.  n8oT       usin£ the  new  waJ  as  long  as  it  lies  °Pen'    But,  if  the  owner  after- 

Noy,  128.         wards  stop  up  the  new  way,  the  removal  of  the  obstruction  to 

the  new  way  cannot  be  justified. 

Reignold  v.  As,  where  A.  the  owner  of  a  close  within  a  close  belonging  to  B. 

W'nardS8         *lad  a  PrescriPtive  riSnt  °f  Wa7  through  B.'s  close  to  his  own ;  and 

es,  z8a.      twenty-four  years  before  action  brought  B.  had  stopped  up  this 

way,  and  opened  a  new  way,  which  had  been  used  till  very  lately, 

when  B.  had  stopped  it  up;  in  an  action  by  B.  against  A.  for  going 

over  the  new  way,  it  was  holden,  that  A.  could  not  justify  the  using 

of  this  way  as  a  way  of  necessity,  but  that  he  should  either  have 

gone  the  old  way,  and  thrown  down  the  inclosure ;  or  have  brought 

(i)  But  after     an  action  against  B.  for  stopping  up  the  old  way.  (6)     The  new 

this  lapse  of     way  was  onjy  a  way  fry  sufferance  during  the  pleasure  of  both 

time  H.  might          ,•  i     «   i         .         •        •  111  i  i  .       -, 

have  claimed    Parties>  an(1  A  by  stopping  it  up  had  determined  his  pleasure. 

the  new  way  as  under  a  grant.     Vide  infra. 

Dutton  v.  A  way  of  necessity  is  not  to  be  claimed  in  general  terms,  but 

Taylor,  a  title  to  it  is  to  be  set  forth,  as  it  is  in  all  claims  of  a  way  by 

aLutw.  1487.  grant. 

Bullard,  v. 

Harrison,  4  M.  &  S.  387. 

Taylor  v.  The  grantee  of  a  way  of  necessity  (and  it  is  the  same  of  any 

Whitehead,      other  private  way)  cannot,  as  in  the  case  of  a  publick  way,  justify 
B°ll    J74R      Soni£  ex^ra  viam,  because  the  way  is  impassable  or  foundrous. 
rison,  ubi  supra. 

Payne  v.  Wherever  the  law  gives  a  thing,  it  gives  with  it  all  that  is  ne- 

Bngham,  cessary  to  the  enjoyment  of  it.  Upon  this  principle  a  parson  has 
a  Lutw.  1313.  a  right  to  a  road  into  the  close  of  his  parishioner  to  carry  away 
3  Lev.  az8.  j^  tjthes>  gut  ne  has  not  therefore  a  right  to  every  road  which 
Cobb  v.  Selby  the  parishioner  uses  for  the  occupation  of  his  farm ;  but  is  re- 
*  N.  R.  466.  '  stricted  to  that  road  only  which  the  farmer  uses  for  carrying  away 

the  other  nine  parts. 

Anon.  6  Mod.  Again,  the  grantee  of  wreck  thrown  on  another  person's  land 
J49-  has,  of  necessity,  a  right  to  a  way  over  the  same  land  to  take  it.|| 

Keymer  v.  [In  an  action  for  obstructing  a  way,  the  plaintiff'  proved  that 

Summers,  J?awler  was  seised  of  the  plaintiff's  tenement  and  the  defendant's 
Hereford  ,  l  ,  ,  ,  ,  .  .„,  .  ,  ,. 

Summer  As-     close,  and  in  1753  conveyed  the  tenement  to  the  plaintiff  with  all 

sizes,  1769.       ways  therewith  used,  and  that  this  way  had  been  used  with  the 
Bull.  Ni.  Pri.  tenement  as  far  back  as  memory  could  go.     The  defendant  pro- 
duced a  subsisting  lease  from  Fowler  for  three  lives  made  in  1 723, 
by  which  Fowler  demised  the  field  in  question  in  as  ample  man- 
mer  as  Rock  a  former  tenant  held  it :  and  in  thia  lease  there  was 

no 
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no  exception  of  a  way  over  the  close.  Yates,  J.  held,  that  by  the 
lease  without  any  reservation,  the  way  was  gone,  and  therefore 
could  not  pass  under  the  words  all  tcaj/s,  &c.  But,  as  there  were 
thirty  years  intervening  between  the  defendant's  lease,  and  the 
plaintiff's  conveyance,  and  the  way  had  been  used  all  that  time, 
that  was  sufficient  to  afford  a  presumption  of  a  grant  or  licence 
from  the  defendant  so  as  to  make  it  a  way  lawfully  used  at  the 
time  of  the  plaintiff's  conveyance,  and  then  the  words  of  refer- 
ence would  operate  upon  it,  and  the  way  would  pass.] 

||  And  it  hath  been  since  holden,  that  an  adverse  enjoyment  of  Campbell  T. 
a  right  of  way  for  twenty  years  unexplained,  is  evidence  sufficient  Wilson, 
for  the  jury  to  presume  that  it  was  a  lawful  enjoyment.  "^  *94* 

A  man  being  seised  in  fee  of  the  adjoining  closes  A.  and  B.,  Whalley  v. 
over  the  former  of  which  a  way  had  immemorially  been  used  to  Tompson, 
the  latter,  devises  B.  "  with  its  appurtenances :"  it  was  holden,  T  Bos- &  Pull> 
that  the  devisee  could  not  under  the  word  "  appurtenances"  claim  3 
a  right  of  way  over  A.  to  B.  as  no  new  right  of  way  was  thereby 
created,  and  the  old  one  was  extinguished  by  the  unity  of  seisin 
in  the  devisor.  || 

If  in  bar  to  an  action  of  trespass  the  defendant  pleads,  that  Yelv.  163. 
J.  S.  and  all  those  whose  estate  he  hath  in  certain  lands  time  I  ?r^WI^' a1** 
out  of  mind,  for  themselves  and  their  servants,  have  had  and  used  L^'pj/this 
passagium  in,  per  $•  trans  the  place  where,  8fc.  and  so  justifies  as  Vuie  g  Co. 
servant;  this  is  no  good  plea,  for  (a)  passagium  is  (6)  properly  a  46- b. 
passage  over  water,  and  not  overland;  and  he  ought  to  have  (*)So,  apre- 
prescribed  in  the  way,  and  not  in  the  passage,  and  should  have  ie"t fbr'divert- 
used  such  words  as  are  proper  and  known  in  law.  ing  the  king's 

highway  is 

merely  void,  for  the  word  divert  may  be  applied  to  a  course  of  water,  and  a  way  may  be  ob- 
structed or  stopped,  but  it  is  not  diverted  when  it  is  stopped,  and  another  made  in  another 
place.  And.  234.  adjudged.  ||If  in  case  for  an  occupation-way  the  terminus  ad  quern  be  laid 
to  be  a  publick  highway,  it  is  well  enough  proved  by  evidence  of  a  publick  footway,  for  that 
is  a  publick  highway  for  foot  passengers;  though  such  a  description  might  be  ba4  on  a 
•pecial  demurrer,  as  not  pointing  out  with  sufficient  certainty  the  sort  of  highway  meant. 
Allen  v.  Ormond,  8  East,  4.  Bur  see  Inhabitants  of  Hatfield,  id.  6.  Ca.  temp.  Hardw.  315. 
S.  C.  In  case  for  obstructing  a  way,  the  declaration  did  not  state  the  particular  sort  of  way 
which  the  plaintiff  prescribed  for ;  and  held  that  after  a  verdict  it  shall  be  intended  a  general 
way  for  all  purposes.  Warner  v.  Green,  Com.  Rep.  H4.|| 

A  man  may  prescribe  for  a  way  from  his  house,  through  a  ccr-  Palm.  387, 
tain  close,  fyc.  to  church  (c),  though  he  himself  hath  lands  next  -J88-    a  Roli- 
adjoining  to  his  house,  through  which  of  necessity  he  must  first  (Js'ofif a maa 
pass ;  for  the  general  prescription  shall  be  applied  only  to  the  hath  a  way 
lands  of  others.  over  a  com- 

-  ,    ,  mon  field,  part 

;reoi  doth  belong  to  himself,  for  the  infiniteness  of  the  case  he  may  prescribe  generally. 
Palm.  388.     z  Roll.  Rep.  398. 

||  In  trespass  quare  clausum  fregit  the  defendant  prescribed  for  Jackson  v. 
an  occupation-way  from  his  own  close  "  unto,  through,  and  over"  Shillito, 
the  locus  in  quo,  «  to  and  unto  a  certain  highway,"  &c.  it  was  I  East>  3*'- 
holden,  that  this  plea  might  be  sustained,  though  one  of  several 
intervening  closes  was  in  the  possession  of  the  defendant  him- 
self. 

2  One 
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Allen  v.  Or-  One  may,  unddr  the  grant  of  an  occupation-way,  declare  in 
uiond,  8  East,  case  against  the  owner  of  the  land  over  which  the  way  leads,  for 

obstructing  it,  although  it  be  proved  that  the  publick  in  general 
ChJchester  v.  have  used  the  way  without  denial  for  the  last  twelve  years.  But 
Wales"?!?'  one  cannot  claim  a  way  at  the  same  time  as  a  general  way  and 

a  private  way  by  prescription.  || 

Godb.  52,  53.       A  man  cannot  allege  that  he  cannot  use  his  way  as  well  as  he 

*  If  a  way  is  could  before,  but  must  plead  that  he  could  not  use  the  way 
mpartob-  f  i,  *  * 

structed,  and 

may  be  passed  through,  but  such  passage  is  attended  with  danger  or  difficulty,  he  may  allege, 
that  he  cannot  use  his  way  in  so  large  and  ample  a  manner  as  he  was  used,  and  of  right  still 
ought  to  use  the  same. 
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3  Inst.  1 1 6,  l-T^E  anc^  cry  *s  t^le  Pursmt  °f  an  offender  from  town  to  town 

117.  till  he  be  taken,  which  all  who  are  present  when  a  felony  is 

z  Inst.  172.  committed,  or  a  dangerous  wound  given,  are  by  the  (a)  common 

Dalt.  Justice,  j        as  Well  as  by  statute,  bound  to  (6)  raise  against  the  offenders 

C.  26.  109.  '  •  C    r-  J    •  • 

Fitz.  Coron.      vv"°  escape,  on  pain  or  fine  and  imprisonment. 
395.    Cro. 

Eliz.  654.  Crompt.  178.  [Lord  Coke  saith,  that  hue  and  cry,  (called  in  ancient  records  hutesium 
et  clamor]  mean  the  same  thing ;  for  that  huer  in  French  is  to  hoot  or  shout,  in  English  to  cry. 
%  Inst.  173.  3  Inst.  116.  But  since  it  appeareth  by  the  old  books  (of  which  also  Lord  Coke 
maketh  observation,  2  Inst.  173.)  that  hue  and  cry  was  anciently  both  by  horn  and  by  voice,  it 
may  seem  that  these  two  words  are  not  synonimous,  but  that  this  hutesium  or  hooting  is  by  the 
horn,  and  crying  by  the  voice ;  with  which  also  accordeth  the  French  word  hucket,  which  signi- 
fieth  a  huntsman's  horn :  so  that  hue  and  cry  in  this  sense  will  properly  signify  a  pursuit  by 
horn  and  by  voice.  Which  kind  of  pursuit  of  robbers  by  blowing  a  horn,  and  by  making  an 
outcry,  is  said  to  be  practised  also  in  Scotland.  And  this  blowing  of  a  horn,  by  way  of  notice 
or  intelligence,  in  other  cases  as  well  as  in  the  pursuit  of  felons,  seemeth  to  have  been  in  use 
of  very  ancient  time;  for  amongst  the  laws  of  Wihtred  king  of  Kent,  in  the  year  696,  is  this 
one;  "  if  a  stranger  go  out  of  the  road,  and  neither  shout,  nor  blow  a  horn,  he  shall  be  taken 
for  a  thief."  Burn's  Just.  tit.  "  Hue  and  Cry."  ]  (a)  That  it  is  the  old  common  law  process 

after  felons  and  such  as  have  dangerously  wounded  any  person.     2  Hal.  Hist.  P.  C.  98. 

And  therefore  Bracton  says,  quod  omnes  tarn  militcs  quam  alii,  qui  stint  quindecim  annorum  fy 
amplius,jurare  debcnt  quod  utlagatos,  murdritores,  robbatores  $  burglatorcs  non  receptabunt,  nee 
Us  consentient,  nee  eorum  receptatoribus,  fy  si  quos  talcs  noverint  cos  attachiarifacient,  $  hoc  vice- 
comiti  Sf  ballivis  suis  monstrabunt,  $  si  hutesium  vel  clamorem  dc  talibns  aitdiverint,  statim  audito 
clamore  sequentur  cum  familia  $  hominibus  de  terra  suu.  Bract,  lib.  3.  Tr.  a.  c.  I.  (b)  May  be 
by  a  horn  or  by  the  voice.  2  Inst.  172. 

As  the  raising  of  hue  and  cry  is  injoined  by  the  common  law, 
which  may  be  called  a  raising  of  it  at  the  suit  of  the  king,  as  well 
as  by  several  acts  of  parliament,  which  may  be  called  a  raising  of 
it  at  the  suit  of  a  private  person,  inasmuch  as  those  statutes  make 
the  hundred  answerable  to  the  party  robbed,  if  they  neglect  to 

pursue 
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pursue  the  hue  and  cry,  and  apprehend  the  robbers ;  therefore 
we  shall  consider, 

(A)  Hue  and  Cry  at  the  Common  Law,  or  Suit  of  the 

King :  And  herein, 

1.  By  whom  Hue  and  Cry  is  to  be  levied. 

2.  In  what  Manner  it  is  to  be  levied. 

t 

3.  In  "what  Manner  to  be  pursued. 

4.  What  the  Persons  may  justify  doing  who  pur  sue  it. 

5.  How  the  Omission  or  Neglect  of  doing  it  is  punished. 

(B)  Of  raising  Hue  and  Cry  pursuant  to  the  several 

Statutes,  which  declare  in  what  Manner  the  Hun- 
dred shall  be  chargeable :  And  herein, 

1.  What  Kind  of  Robbery  it  must  be  so  as  to  make  the  Hun- 

dred liable,  and  haw  far  it  is  necessary  that  it  be  done 
on  the  Highway. 

2.  On  what  Day,  or  Time  of  the  Day,  it  must  be  committed. 

3.  What  Hundred  shall  be  said  to  be  liable. 

4.  What  Person  is  to  bring  the  Action,  and  make  Oath  of  the 

Robbery. 

5.  Of  the  Notice  to  be  given  of  the  Robbery. 

6.  Where  the  Party  must  give  Bond  for  Payment  of  Costs,  in 

case  he  does  not  prevail. 

•j.  Of  the  Oath  to  be  taken  of  the  Robbery,  and  before  whom 
the  same  must  be. 

8.  At  what  Time  the  Action  is  to  be  brought. 

9.  What  Evidence  will  maintain  it ;  and  therein  of  the  Wit- 

nesses for  and  against  it. 

10.  What  shall  excuse  the  Hundred ,-  and  therein  of  appre- 
hending the  Robbers. 

11.  How  the  Money  is  to  be  levied,  and  each  Hundredor  to 
contribute  to  the  Churges. 

||(C)  Of  other  Statutes  giving  similar  Actions  against 
the  Hundred.ll 


(A)  Hue 
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(A)  Hue  and  Cry  at  Common  Law,  or  Suit  of  the 
King:  And  herein, 


a  Inst.  171. 
3  Inst.  1 1 6. 
Hal.  Hist. 
P.  C.  464. 

a  Hal.  Hist. 
P.C.99. 


a  Hal.  Hist. 


i .  By  whom  Hue  and  Cry  is  to  be  levied. 

TT  seems  to  be  clearly  agreed,  that  a  private  person  who  hath 
been  robbed,  or  who  knows  that  a  felony  hath  been  committed, 
is  not  only  authorised  to  levy  hue  and  cry,  but  is  also  bound  to 
do  it  under  pain  of  fine  and  imprisonment. 

From  hence  it  follows,  that  although  it  is  a  good  course,  as  my 
Lord  Hale  says,  to  have  a  precept  or  warrant  from  a  justice  of 
peace  for  raising  hue  and  cry,  yet  it  is  neither  of  absolute  neces- 
sity, nor  sometimes  convenient,  for  the  felons  may  escape  before 
the  justice  can  be  found.  Also,  hue  and  cry  was  part  of  the  law 
before  the  statute  of  i  E.  3.  c.  16.  which  first  instituted  justices 
of  the  peace. 

And  although  also,  says  he,  it  is  especially  incumbent  upon 

P.  C.  69,  100.  constables  to  pursue  hue  and  cry,  when  called  upon,  and  they 
are  severely  punishable  if  they  neglect  it ;  and  it  prevents  many 
inconveniences  if  they  be  there,  for  it  gives  a  greater  authority  to 
the  pursuit,  and  enables  the  pui'suants,  in  their  assistance,  to 
plead  the  general  issue  upon  the  statutes  of  7  Ja.  i.  c.  5.  &  21  Ja.  i. 
c.  12.  without  being  driven  to  special  pleading  ;  and  there- 
fore to  prevent  inconveniences  that  may  happen  by  unruljness,  it 
is  most  advisable  that  the  constable  be  called  to  this  action  ;  yet 
upon  a  robbery  or  other  felony  committed,  hue  and  cry  may  be 
raised  by  the  (a)  country,  in  the  absence  of  the  constable ;  and 
in  this  there  is  no  inconveniency;  (b)  for  if  hue  and  cry  be  raised 
without  cause,  they  that  raise  it  are  punishable  by  fine  and  im- 
prisonment. 

I00  _1 of  the  manner  of  raising  it  according  to  the  law  of  the  forest,  vide  4  Inst.  394. 

(b)  29  E.  3.  39.     Ktz.  Trespass,  254.     Cromp.  179.     21  H.  7.  28.  a.  —  As  disturbers  of  the 

king's  peace,    a  Inst.  172. 


(a)  And  is 
therefore 
called  cry  de 
paiis,  2  Hal. 
Hist.  P.  C. 


3  Inst.  116. 
Dalt.  justice, 
c.a8.  Cromp. 
178. 


2.  In  what  Manner  it  is  to  be  levied. 

The  regular  method  of  levying  hue  and  cry,  is  for  the  party  to 
go  to  the  constable  of  the  next  town  and  declare  the  fact,  and  (c) 
describe  the  offender,  and  the  way  he  is  gone;  whereupon  the 
constable  ought  immediately,  whether  it  be  night  or  day,  to  raise 
(  \  O°  1  1  f  his  own  town,  and  make  search  for  the  offender;  and  upon  not 
he  knows  it*  to  finding  him,  to  send  the  like  notice,  with  the  utmost  expedition, 
tell  his  name,  to  the  constables  of  all  the  neighbouring  towns,  who  ought  in  like 
describe  his  manner  to  search  for  the  offender,  and  also  to  give  notice  to  their 

person,  habit,  nej2hbouring  constables,  and  they  to  the  next,  till  the  offender 

JiorsGj  mid 

such  other         be  found. 


circumstances, 

as  he  knows,  which  may  conduce  to  his  discovery. 


a  Hal.  Hist.  P.  C.  loo. 


3.  In 
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3.  In  what  Manner  to  be  pursued. 

The  constable  is  not  only  to  make  search  in  his  own  vill,  but  is  a  Hal.  Hist, 
also  to  raise  all  the  neighbouring  vills,  who  are  all  to  pursue  the  P.  C.  101. 
hue  and  cry  with  horsemen  as  well  as  footmen  until  the  offender 
be  taken. 

4.  What  the  Persons  may  justify  doing  who  pursue  it. 

For  the  understanding  hereof  we  shall  here  insert  what  my 
Lord  Chief  Justice  Hale  apprehends  to  be  the  law  in  this  matter. 

1.  That  in  case  of  hue  and  cry  once  raised  and  levied  upon  a  Hal.  Hist, 
supposal  of  a  felony  committed,  though  in  truth  there  was  no  P.  C.  101. 
felony  committed ;  yet  those,  who  pursue  hue  and  cry,  may  ar- 
rest and  proceed  as  if  a  felony  had  been  really  committed. 

And  therefore  the  justification  of  an  imprisonment  by  a  person  5  H.  7.  j.  a. 
upon  suspicion,  and  by  a  person,  especially  a  constable,  upon  hue  21  H.  7.  38.  a. 
and  cry  levied,  do  extremely  differ ;  for  in  the  former  there  must  p%  g '& 
be  a  felony  averred  to  be  done,  and  it  is  issuable;  but  in  the  lat-  2()  j^  ',_  .- 
ter,  viz.  upon  hue  and  cry,  it  need  not  be  averred,  but  the  hue  ^  Inst.  173. 
and  cry  levied  upon  information  of  a  felony  is  sufficient,  though  *  Ha'-  Hist- 
perchance  the  information  was  false ;  and  therefore  an  averment  Ioa' 

of  a  felony  committed,  in  case  of  a  justification  of  an  imprison- 
ment upon  hue  and  cry,  is  not  necessary ;  the  reasons  whereof 
are,  i .  Because  the  constable  cannot  examine  the  truth  or  false- 
hood of  the  suggestion  of  him  who  first  levied  it,  for  he  cannot 
administer  him  an  oath;  and  if  he  should  forbear  his  pursuit  of 
the  hue  and  cry  till  it  be  examined  by  a  justice  of  peace,  the 
felon  might  escape,  and  the  pursuit  would  be  lost  and  fruitless. 

2.  By  several  acts  of  parliament  he  is  compellable  to  pursue  hue 
and  cry,  and  is  punishable,  as  those  of  the  vill,  if  they  do  it  not. 

3.  Because  he  that  raiseth  a  hue  and  cry  where  no  felony  is  com- 
mitted, viz.  the  person  that  giveth  the  false  information,  is  se- 
verely punishable  by  fine  and  imprisonment,  if  the  information 
be  false ;  and  therefore  if  he  raise  a  hue  and  cry  upon  a  person 
that  is  innocent,  yet  they  that  pursue  the  hue  and  cry  may  justify 
the  imprisonment  of  that  innocent  person,  and  the  raiser  is  pu- 
nishable ;  and  by  the  same  reason,  if  he  give  notice  of  a  felony 
committed  when  there  was  in  truth  none. 

2.  If  hue  and  cry  be  raised  against  a  person  certain  for  felony,  a  Hal.  Hi»t, 
though  possibly  he  is  innocent,  yet  the  constables,  and  those  that  P.  C.  ioa. 
follow  the  hue  and  cry,  may  arrest  and  imprison  him  in  the  com- 
mon gaol,  or  carry  him  to  a  justice  of  the  peace. 

3.  If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  7  E.  3. 16.  b. 
the  doors  be  shut,  and  refused  to  be  opened  upon  demand  of  the  a  Hal-  Hist- 
constable,  and  notice  given  of  his  business,  he  may  break  open  P* C* Ioa* 
the  doors ;  and  this  he  may  do  in  any  case  where  he  may  arrest, 

though  it  be  only  a  suspicion  of  felony,  for  it  is  for  the  king  and 
commonwealth,  and  (a)  therefore  a  virtual  non  omittas  is  in  the  (a)  5  Co.  94. 
case ;  and  the  same  law  is  upon  a  dangerous  wound  given,  and  a  Semain's  ca«e. 
hue  and  cry  levied  upon  the  offender. 

And 
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Hal.  Hist.  And  it  seems  in  this  case,  that  if  he  cannot  be  otherwise  taken, 

p.C.  io».         he  may  be  killed,  and  the  necessity  excuseth  the  constable. 
Dalt.  c.  28.  4.  Upon  hue  and  cry  levied  against  any  person,  or  where  any 

Cronw  efcb       ^UG  ant*  Cly  comes  to  a  constable,  whether  the  person  be  certain 
Pacf^'itf.        or  uncertani* the  constable  may  search  in  suspected  places  within 
a  Hal.  Hist,      his  vill,  for  the  apprehending  of  the  felons. 
P.  C.  103. 

a  Hal.  Hist.  But  though  he  may  search  suspected  places  or  houses,  yet  his 
P.  C.  103.  entry  must  be  per  ostia  aperta,  for  he  cannot  break  open  doors 
barely  to  search,  unless  the  person  against  whom  the  hue  and 
cry  is  levied  be  there,  and  then  it  is  true  he  may ;  therefore  in 
case  of  such  a  search,  the  breaking  open  the  door  is  at  his  peril, 
viz.  justifiable  if  the  person  be  there.  But  it  must  be  always  re- 
membered, that  in  case  of  breaking  open  a  door,  there  must  first 
be  a  notice  given  to  them  within  of  his  business,  and  a  demand  of 
entrance,  and  a  refusal,  before  the  doors  can  be  broken. 

z  Hal.  Hist.  5.  If  the  hue  and  cry  be  not  against  a  person  certain,  but  by 
P.  C.  103.  description  of  his  stature,  person,  clothes,  horse,  fyc.,  the  hue  and 
cry  doth  justify  the  constable,  or  other  person,  following  it,  in 
apprehending  the  person  so  described,  whether  innocent  or 
guilty,  for  that  is  his  warrant;  it  is  a  kind  of  process  that  the 
law  allows,  (not  usual  in  other  cases,)  viz.  to  arrest  a  person  by 
description. 

a  Hal.  Hist.          6.  But,  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man- 

P.  C.  103.         slaughter,  or  other  felony  committed,  but  the  person  that  did  the 

fact  is  neither  known  nor  describable  by  person,  clothes,  or  the 

like,  yet  such  a  hue  and  cry  is  good,  as  hath  been  said,  and  must 

be  pursued,  though  no  person  certain  be  named  or  described. 

a  E.  4.  8.  b.           And  therefore  in  this  case,  all  that  can  be  done  is,  for  those 

a  Hal.  Hist.      who  pursue  the  hue  and  cry,  to  take  such  persons  as  they  have 

probable  cause  to  suspect;  as  for  instance,  such  persons  as  are 

vagrants,  that  cannot  give  an  account  where  they  live,  whence 

they  are ;  or  such  suspicious  persons  as  come  late  into  their  inn 

or  lodging,  and  give  no  reasonable  account  where  they  have 

been,  and  the  like. 

a  Hal.  Hist.  And  here  the  justification  of  the  imprisonment  is  mixed, 
P.  C.  104.  partly  upon  the  hue  and  cry,  and  partly  upon  their  own  sus- 
picion; and  therefore,  i.  In  respect  that  it  is  upon  hue  and  cry, 
there  needs  no  averment  that  the  felony  was  done ;  yet  it  must 
be  averred  that  an  information  was  given  that  the  felony  was 
done,  if  the  arrest  be  by  that  constable  that  first  received  the 
information,  and  so  raised  the  hue  and  cry;  or  if  the  arrest 
were  made  by  that  constable,  or  those  vills  to  whom  the  hue  and 
cry  came  at  the  second  hand,  it  must  be  averred  that  such  a  hue 
and  cry  came  to  them,  purporting  such  a  felony  to  be  done. 
But,  2.  Also  inasmuch  as  the  hue  and  cry  neither  names  nor 
describes  the  person  of  the  felon,  but  only  the  felony  committed; 
and  therefore  the  arrest  of  this  or  that  particular  person,  and  so 
applied,  is  left  to  the  suspicion  and  discretion  of  .the  constable, 
or  the  people  of  the  second  or  third  vill ;  he,  that  arrests  any 
person  upon  .such  general  hue  and  cry,  must  aver  that  he 
suspected,  and  shew  a  reasonable  cause  of  suspicion. 

But 


(A)  At  Common  Law,  or  Suit  of  the  King.  241 

But  now  by  the  statute  of  7  Ja.  i.  0.5.,  the  constable,  or   a  Hal.  Hist, 
any  that  come  in  to  his  assistance,  even  in  this  case  of  hue  and  p>c-  J°4' 
cry,  may  pieaci  the  general  issue,  and  give  the  whole  matter  of 
the  justification  in  evidence;  for  the  pursuit  of  hue  and  cry, 
though  performed  by  others  as  well  as  the  constable,  is  princi- 
pally the  act  of  the  constable  of  the  vill,  and  the  others  are  but 
his  deputies  or  assistants  within  the  precincts  of  his  constable- 
wick. 

5.  Haw  the  Omission  or  Neglect  of  not  doing  it  is  punished. 

There  can  be  no  doubt  but  that  both  by  the  common  law,  as  *  Hal.  Hist, 

also  by  the  several  statutes  which  injoin  the  levying  of  hue  and  , '.  ft^soneof 

cry,  they  who  neglect  to  levy  one,  (whether  officers  of  justice,  or  the  Offences 

others)  or  who  neglect  to  pursue  it  when  rightly  levied,  are  pu-  which  may  be 

nishable  by  (a]  indictment,  and  maybe  fined  and  imprisoned  for  inquired  of 

and  punished 

such  neglect.  in  the  sheriff ', 

torn  or  leet. 
Dalt.  Sheriff,  394.     a  Hawk.  P.  C.  c.  10. 

And  now  by  the  8  Geo.  2.  c.  16.  §  16.,  reciting  that  "  by  the 
4(  above-mentioned  statutes  [viz.  13  E.  i.  st.  2.  c.  r.  and  2.,  and 
'*  27  Eliz.  c.  13.]  it  is  enacted,  that  fresh  suit  and  hue  and  cry 
"  shall  be  made  and  pursued,  yet  no  particular  person  or  per- 
"  sons  is  thereby  expressly  required  to  make  and  cause  such  hue 
"  and  cry  and  pursuit  to  be  made,  whence  it  hath  often  hap- 
"  pened,  that  the  same  hath  been  so  much  neglected  and  de- 
"  layed,  that  felons  have  had  time  to  make  their  escape,  and  the 
"  intention  of  the  said  statutes  hath  been  thereby  in  great 
"  measure  frustrated ;  it  is  enacted,  that  every  constable,  bors- 
"  holder,  headborough,  or  tithingman,  to  whom  notice  shall 
**  be  given,  or  at  whose  dwelling-house  notice  of  any  robbery 
**  shall  be  left,  and  that  every  constable  of  the  hundred,  and 
"  every  constable,  borsholder,  headborough,  or  tithingman  of 
"  any  town,  parish,  village,  hamlet,  or  tithing,  within  the 
"  hundred,  or  the  franchises  within  the  precinct  thereof,  wherein 
"  the  robbery  shall  happen,  as  soon  as  the  same  shall  come  to 
"  his  knowledge,  either  by  notice  from  the  party  or  parties 
"  robbed,  or  from  any  other  person  or  persons,  to  whom  notice 
"  shall  be  given  thereof,  pursuant  to  this  present  or  any  other 
"  statute,  shall,  with  the  utmost  expedition,  make  and  cause 
*  to  be  made,  fresh  suit  and  hue  and  cry  after  the  felon  or  felons 
"  by  whom  such  robbery  shall  be  committed ;  and  if  any  con- 
"  stable,  borsholder,  headborough,  or  tithingman,  shall  otfend 
"  in  the  premises,  by  refusing  or  negkcting  to  make,  or  cause 
;<  to  be  made,  such  fresh  suit  and  hue  and  cry,  every  sucK 
"  offender  shall,  for  every  such  refusal  or  neglect,  forfeit  5!." 


VOL.  IV.  R  (B)  Cf 


HUE  AND  CR 
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uA>    ^  - 

(B)  Of  raising,  Hue  and  Cry  pursuant  to  the  several 
Statutes  which  declare  in  what  Manner  the 
Hundred  shall  be  chargeable  for  Robberies. 

(a)  That  '""THE  levying  of  hue  and  cry  is,  as  has  been  already  observed, 
though  some  inioined  by  several  acts  of  parliament,  and  to  this  purpose 

imagine  that  ..  •  i  i      /   \  TTT    ,  n  i  j 

hue  and  cry  ll  ls  enacted  by  (a)  Westm.  i.  c.  9.  that  all  be  ready  and  appa- 

was  grounded  relied  at  the  summons  of  the  sheriff  #  cry  de  pais,  to  pursue  and 
on  this  sta-  arrest  felons,  as  well  within  franchises  as  without ;  and  if  they 
tute  yet  my  fa  jt  11Of ^  an(|  |je  thereof  attaint,  le  roy  prendra  a  eux  grevement, 

says  that  it      tney  are  to  ^e  indicted  and  fined  for  the  neglect. 

was  used 

long  before,  as  appears  even  by    this  statute,  which,  instead  of  introducing  a  new  law, 

enforces  obedience  to  that  which  was  founded  in  the  ancient  laws  of  the  realm.     a  Inst. 

171. 


See  this  sta- 
tute at  lengthj 
tit.  Coroner, 
(C.) 


(i)  My  Lord 
Coke  says, 
that  this  sta- 


By  the  statute  of  4  E.  i.  de  officio  caronatoris,  hue  and  cry 
shall  be  levied  for  all  murders,  burglaries,  men  slain  or  in  peril 
to  be  slain,  as  otherwhere  is  used  in  England  ,•  and  all  shall  fol- 
low the  hue  and  steps  as  near  as  they  can ;  and  he  that  doth  not, 
and  is  convict  thereof,  shall  be  attached  to  be  before  the  justices 
in  eyre. 

By  the  statute  of  Winton,  or  13  E.  i.  c.  i.  it  is  enacted,  that 
from  thenceforth  every  country  shall  be  so  well  kept,  that  im- 


tute  expressly  mediately  upon  robberies  and  felonies  committed  fresh  suit  shall 
be  made  from  town  to  town,  and  from  country  to  country.  And, 
c.  2.  of  the  said  statute,  "  If  the  country  will  not  answer  for  the 
"  bodies  of  such  manner  of  offenders,  the  pain  shall  be  such, 
"  that  every  country,  that  is  to  wit,  the  people  dwelling  in  the 
"  country,  shall  be  answerable  for  the  robberies  done,  and  also  • 
"  the  damages;  so  that  the  whote  hundred  where  the  robbery 
"  shall  be  done,  with  the  franchises  being  within  the  precinct 
"  of  the  same  hundred,,  shall  be  answerable  for  the  robberies 
"  done:  And  if  the  robbery  be  done  within  the  division  of  two 
(i  hundreds,  both  the  hundreds  and  the  franchises  within  them 
"  shall  be  answerable :  And  after  that  the  felony  or  robbery  is 
"  done,  the  country  shall  have  no  longer  space  than  (b)  forty 
"  days,  within  which  forty  days  it  shall  behove  them  to  agree  for 
"  the  robbery  or  offence,  or  else  that  they  will  answer  for  the 
"  bodies  of  the  offenders." 


gives  half  a 
year,  and  not 
forty  clays,  as 
mentioned  in 
an  edition  of 
the  statutes 
then  lately 
published ; 
but  that  the 
forty  days  are 
given  by  the 
statute  38  £.3. 


in  3  Lev.  320. 
it  is  said,  that 
upon  search 
of  the  parlia- 
ment roll,  it 

appears  that  the  statute  of  Winton  gives  only  forty  days  to  the  country,  and  that  the  statute 
28  £.3.  is  but  a  confirmation  thereof;  and  accordingly  it  was  adjudged,  where  the  plaintiff 
brought  an  action  on  the  statute  of  Winton,  and  declared  that  he  was  robbed,  and  none  of 
the  robbers  taken  within  forty  days,  according  to  the  said  statute;  and  with  this  the  modern 
precedents  agree,  as  Rast.  Ent.  406. ;  Co.  £111.351.;  Herne,  215.;  The.  Brev.  141.;  a  Saund. 
376. 


[In  aWils.  94. 
it  is  said  by 
Mr.  J.  Ba- 
thurst,  that 
"  it  was  his 
"  opinion, 


The  (c]  statute  of  Winton  (d)  gives  the  action  against  the 
hundred;  but  by  subsequent  statutes,  such  as  27  Eli/,  c.  13., 
8  Geo.  2.  c.  1 6.,  several  alterations  and  additions  have  been  made 
therein,  which  we  shall  consider  under  the  following  heads.. . 

«  that 


(B)  Of  raising  Hue  and  Cry,  §c.  243 

ft  that  this  statute  did  not  create  damages,  but  only  gave  the  party  a  different  remedy  from 
*'  that  which  he  had  before :  for  the  party  robbed,  before  that  statute,  might  have  laid  an  ac- 
"  tion  against  the  hundred  for  not  keeping  watch  and  ward."  But  in  the  case  of  Jackson  v. 
Calesworth,  a  T.  R.  72.,  the  Court  of  King's  Bench  inclined  to  think  that  no  such  action 
ever  had  been  brought,  or  would  have  lain  against  the  hundred  before  the  statute,  they  not 
being  a  corporation.]  (e)  That  this  is  not  a  penal  law,  so  that  the  statutes  of  jeofails  extend 
to  actions  brought  thereupon,  but  is  a  law  made  for  the  peace  of  the  kingdom,  and  advance- 
ment of  justice,  12  Mod.  242.  ||Andr.  nz.  Cowp.  487.  It  is  of  great  publick  adva 
that  the  inhabitants  of  a  hundred  should  be  diligent  and  active  in  the  pursuit  of  robbers ; 
and  the  true  reason  why  a  hundred  is  chargeable  is,  because  the  inhabitants  have  not  taken 
the  robbers  within  a  certain  time,  and  not  because  they  did  not  prevent  the  robbery,  Cooper 
v.  Hundred  of  Basingstoke,  7  Mod.  157.  2  Ld.  Raym.  828.  n  Mod.  12.  (J  (<f)  And  there- 
fore the  best  way  for  the  plaintiff  to  conclude  his  declaration  is  contra  formam  statuti,  be- 
cause the  statute  of  Winton  only  gives  the  action,  Cro.  Ja.  187.  Yelv.  116.  Noy,  125. 
Show.  94.  Andr.  115.  117.  Comb.  160,161.  Ca.  temp.  Hard\v.409. 

||  The"  action  against  the  hundred  must  be  by  original,  and  Steward  v. 
the  declaration  must  be  against  the  inhabitants  generally;  for  j,°wey>5~ 
if  it  be  against  any  by  name,  and  all  are  not  named,  it  is  bad.|| 

i.  IVhat  Kind  of  Robbery  it  must  be  so  as  to  make  the  Hundred 
liable,  and  how  far  it  is  necessary  that  it  be  committed  on  the 
Highway. 

It  seems  to  be  admitted,  that  no  kind  of  robbery  will  make  7  Co.  6,  7. 

the  hundred  liable,  but  that  which  is  done  openly,  and  with  ?a?a^'hgJe  *a 

force  and  violence ;  and  that  therefore  the  (a]  private  stealing  Carrier's  son 

or  taking  of  any  thing  from  the  party,  does  not  come  within  the  and  servant 

statutes  which  make  the  hundred  liable  ;  for  the  hundred  is  not  conspired  to 

liable  because  they  did  not  prevent   the  robbery,  but  because  ™u  llim- 
they  did  not  apprehend  the  robbers,  which  in  private  felonies,  of     ^  ' 
which   they  had  no  notice,  it  would  be  difficult,  if  not  impos- 
sible for  them  to  do. 

Also,  it  hath  been  adjudged  and  is  admitted  in  all  the  books  7  Co.  6,7. 

£•  J*lt> 

which  speak  of  this  matter,  that  a  robbery  in  a  house,  whether  »encun  s  case, 
it  be  by  day  or  by  night,  does  not  make  the  hundred  liable.   -Leon.'a62. 
The  reasons  whereof  are,  that   every  man's   house   is  in  law  Cro.  Ja.  496. 
esteemed  his  castle,  which  he  himself  is  obliged  to  defend,  and  Cro.Eliz.  753. 
into  which  no  man  can  enter,  to  see  what  is  doing  there,  with-  * 
out  his  leave.     Also,  being  done  in   a  house,  the  inhabitants  of  a  Salk/6i4 
the  hundred  cannot  be  presumed  to  have  notice  of  it,  so  as  to 
be  able  to  apprehend  the  offenders. 

But,  if  a  person   be  assaulted  in  the   highway,  and  carried  Sid.  363.  ef 
into  a  house,  and  there  robbed,  it  seems  the  hundred  shall  be  l'^jSjlk"  6l4' 
liable ;  for  otherwise  the  provision  made  by  the  statute  would  be  *  T£e  casein 
eluded.  *  Sid.  does  not 

warrant  the 

text,  neither  does  Salk.,  yet  there  is  some  mention  of  such  a  case  in  7  Mod.  160.,  supposing 
it  to  be  an  empty  waste  house ;  but  no  opinion  as  to  this  point.  [In  z  Ld.  Rayin.  828.  it  is 
said  by  Holt  C.  J.  that  the  hundred  in  such  case  shall  not  be  liable.] 

Also,  it  does  not  seem  necessary  that  the  robbery  should  be  7  Mod.  159. 
committed  in  the  highway,  nor  alleged  to  have  been  so  by  the  Illa-v  bc  in  a 

plaintiff  in  his  declaration.  Pnvate  ™?> 

— may  be  in  a 

coppice;  and  in  both  cases  the  hundred  shall  be  chargeable.     2  Salk.  61 
R  2  There- 


£44 

Carth.  71. 
3  Mod.  258. 
Show.  60. 
Comb.  150. 
S.  C.  adjudged 
between 
Young  and 
the  Inhabit- 
ants of  the 
Hundred  of 
Tulscomb. 


HUE  AND  CRY. 

Therefore,  where  upon  the  statute  of  hue  and  cry  the  plain- 

•  /y»      111 

tin  declared,  quod  qneedam  persona'  ignota?,  Sfc.  apud  quendam 
locum  ex  australi  parte  cujusdam  Januce  vocal.  Fair-mile  Gate, 
infra  parockiam,  fyc.  vi  &,  armis  assaulted  him,  and  robbed  him 
of  so  much  money,  and  there  was  a  verdict  for  the  plaintiff;  it 
was  moved  in  arrest,  that  apud  quendam  locum  might  be  meant 
of  a  robbery  committed  in  a  house,  garden,  or  wood,  for  which 
the  hundred  is  not  liable,  being  only  obliged  to  guard  the  high- 
ways :  But  it  was  holden,  that  the  declaration  was  good,  espe- 
cially after  verdict,  because  it  must  be  intended  that  this  was 
given  in  evidence,  otherwise  the  plaintiff  would  have  been  non- 
suited. Also,  the  court  held,  that  without  the  help  of  a  ver- 
dict, this  declaration  had  been  good,  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  allege,  that  the  robbery  was  committed 
on  the  highway,  more  than  that  it  was  committed  by  day,  and 
not  by  night,  and  that  all  the  ancient  precedents  were  accord- 


Cro.  Ja.  496. 
Waite  v.  the 
Hundred  of 
Stoke. 
Brown,  156. 
S.P.  ad- 
xnitted. 


(a)  *  This  sta- 
tute does  not 
extend  to  per- 
sons in  the 
country  going 
to  church, 
nor  to  physi- 
cians, chirur- 
geons,  &c. 
who  are  under 
a  necessity  of 
travelling  on 
this  day. 
Tashmaker  v. 
Hundred  of 
Edmonton. 
Stra.  406. 
Com.  345- 


7  Co.  6.  b. 
Milborn's 
case,     a  Inst. 
569. 


2.  On  what  Day  or  Time  of  the  Day  it  must  be  committed. 

It  hath  been  resolved  by  three  judges  against  one,  that  a  rob- 
bery on  the  Sabbath-day  should  charge  the  hundred,  and  that 
the  pursuing  of  robbers  who  violate  the  Sabbath  was  so  far  from 
being  a  profanation  of  that  day,  that  it  was  a  work  of  charity 
and  justice:  also,  that  several  persons,  such  as  physicians, 
chirurgeons,  midwives,  fyc.  were  necessitated  to  travel  on  that 
day,  and  it  was  but  reasonable  that  they  should  be  protected  in 
their  journey. 

But  now  by  the  29  Car.  2.  c.  7.  §  5.  it  is  enacted,  "  That  if 
"  any  person  or  persons  whatsoever,  which  shall  (a)  travel  upon 
"  the  Lord's  day,  shall  be  then  robbed,  that  no  hundred,  or  the 
f(  inhabitants  thereof,  shall  be  charged  with,  or  answerable  for, 
"  any  robbery  so  committed  ;  but  the  person  or  persons  so 
"  robbed  shall  be  barred  from  bringing  any  action  for  the  said 
"  robbery;  any  law  to  the  contrary  notwithstanding.  Never- 
"  theless,  the  inhabitants  of  the  counties  and  hundreds  (after 
"  notice  of  any  such  robbery  to  them  or  some  of  them  given, 
"  or  after  hue  and  cry  for  the  same  to  be  brought),  shall  make 
"  or  cause  to  be  made  fresh  suit  and  pursuit  after  the  offenders 
"  with  horsemen  and  footmen,  according  to  the  statute  made 
"  in  the  twenty-seventh  year  of  the  reign  of  Queen  Elizabeth  ; 
"  upon  pain  of  forfeiting  to  the  king's  majesty,  his  heirs  and 
"  successors,  as  much  money  as  might  have  been  recovered 
"  against  the  hundred  by  the  party  robbed,  if  this  law  had  not 
"  been  made." 

It  is  clearly  agreed,  that  for  a  robbery  committed  in  the  night, 
the  hundred  is  not  chargeable,  because  they  cannot  be  presumed 
to  hare  notice  thereof,  so  as  to  be  able  to  apprehend  the 
robbers. 

But 


(B)  Of  raising  Hue  and  Cry,  £c.  245 

But  yet  it  is  not  necessary  that  the  robbery  should  be  com-  7  Co.  6.  a. 

mitted  after  sun-rise,  and  before  sun-set ;  and  therefore  if  there  AsnP°le's 

be  as  much  day-light  at  the  time  that  a  man's  countenance  might  ja  jo6 

be  discerned  thereby,  though  it  be  before  sun-rise  or  after  sun-  And.  158. 

set,  the  hundred  shall  be  liable.  Leon.  5 7. 

Savil,  83. 

Also,  it  is  not  necessary  for  the  plaintiff  to  allege  in   his  de-  Carth.  71. 

claration,  that  the  robbery  was  committed  in  the  day-time,  and  Comb.  150. 

not  in  the  night.     But  it  seems,  that  if  upon  the  evidence  it  i 

ii  i  •      i       •  I      i  i 

turns  out  to  have  been  committed  in  the  night,  he  cannot  have  a  authorities  to 

verdict.  third  para- 

graph above. 

Show.  62.  S.  P.  admitted.  [Though  a  special  verdict  should  not  state  the  robbery  to  have 
been  committed  in  the  day,  yet,  if  it  do  not  find  that  it  was  in  the  night,  the  hundred  will  be 
liable,  a  Ld.  Raym.  829.] 

Also,  it  hath  been  holden,  that  if  robbers  drive  or  oblige  the  Sid.  263. 
waggoner  to  drive  his  waggon  from  the  highway  by  day,  but  do  7  ^Jod.  159. 
not  rob  or  take  any  thing  till  night,  that  yet  this  is  a  robbery  in  Com^  '*SQ  ' 
the  day-time  so  as  to  charge  the  hundred.  Carth.  71. 

3.   What  Hundred  shall  be  said  to  be  liable. 

By  the  statute  of  Winton  it  is  enacted,  "  That  if^the  robbery  (a)  An  action 
"  be  done  within  the  division  of  two  hundreds,  both  the  (a)  him-  'na^b5 
"  dreds  and  the  franchises  within  them  shall  be  answerable."         against  the  in- 
habitants in  dimidio  hundredi  de  W.  and  this  half  hundred  the  court  will  intend  a  hundred  of 
itself,  especially  after  verdict ;  and  that  if  it  were  otherwise,  it  should  have  been  so  pleaded 
or  given  in  evidence;  and  that  it  is  "the  same  thing  as  an  action  brought  against  the  Inhabit- 
ants of  the  Hundred  of  W.,  commonly  called  the  Half  Hundred  of  W.     Hob.  246.    Con- 
stable's case.    Brownl.  156.  S.  C. 

If  robbers  assault  a  person  with  an  intent  to  rob  him  in  one  Hutton,  145. 
hundred,  and  he  escapes  and  flies  into  another,  whither  he  is  Dean's  case, 
pursued  by  the  robbers,  and  there  robbed,  the  last  hundred  shall  per  cur' 
be  liable. 

So,  where  by  special  verdict  it  was  found,  that  the  plaintiff  Cowper  v.  tlie 

was  travelling  in  the   highway  in  the  hundred  of  A.,  where  he  Hundred ot 
•    i  •        *  i  en  iiii-      Basmgstoke, 

was  set  upon  and  carried  into  the  hundred  of  B.,  and  robbed  in  a  ^alk.  6l4 

a  copse  in  the  highway  of  this  hundred;  it  was   adjudged   that  2  Ld.  Raym. 
the  hundred  of  B.  should  be  liable,  for  that  there  the  robbery  826.  S.  C. 
was  committed,  and  not  before.  fLC?  *57' 

If  one  be  taken  in  the  hundred  of  A.,  and  carried  into  the  *  Salk.  615, 
hundred  of  B.  into  a  house  there,  viz.  a  mansion-house,  and 
robbed ;  or  taken  in  the  day-time  in  A.,  and  carried  to  -B.,  and 
there  robbed  in  the  night,  it  is  said  that  there  is  no  remedy 
against  either  hundred ;  these  cases  not  being  provided  for  by 
the  statute. 

By  the  27  Eliz.  0.13.  §2.  reciting,  inter  alia,  that  "  large 
*  scope  of  negligence  is  given  to  the  inhabitants  and  resiants  in 
"  other  hundreds  and  counties,  not  to  prosecute  the  hue  and  cry 
"  made,  followed,  and  brought  unto  them,  by  reason  they  are 
'*  not  chargeable  for  any  portion  of  the  goods  robbed,  nor  with 

R  3  *'  any 
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"  any  damages  in  that  behalf  given  ;  it  is  enacted,  that  the  in- 
"  habitants  and  resiants  of  every  or  any  such  hundred  (with  the 
"  franchises  within  the  precinct  thereof),  wherein  negligence, 
"  fault,  or  defect  of  pursuit  and  fresh  suit,  after  hue  and  cry 
"  made,  shall  happen  to  be,  shall  answer  and  satisfy  the  one 
"  moiety  or  half  of  all  and  every  such  sum  or  sums  of  money 
"  and  damages,  as  shall  by  force  or  'virtue  of  either  of  the  said 
"  statutes,  (13  E.  i.  st.  2.  c.  i.  and  2.,  28  E.  3.)  or  either  of 
<{  them,  be  recovered  or  had  against  or  of  the  said  hundred, 
ft  with  the  franchises  therein,  in  which  any  robbery  or  felony 
"  shall  at  any  time  hereafter  be  committed  or  done;  and  that 
<{  the  same  moiety  shall  and  may  be  recovered  by  action  of  debt, 
"  bill,  plaint,  or  information  in  any  of  the  queen's  majesty's 
"  courts  of  record  at  Westminster)  by  and  in  the  name  of  the 
tl  clerk  of  the  peace  for  the  time  being,  of  or  in  every  such 
*'  county  within  this  realm,  where  any  such  robbery  and  re- 
"  covery  by  the  party  or  parties  robbed  shall  be,  without  naming 
"  the  Christian  name  or  surname  of  the  said  clerk  of  the  peace  ; 
"  which  moiety  so  recovered  shall  be  to  the  only  use  and  behoof 
"  of  the  inhabitants  of  the  said  hundred  where  any  such  robbery 
"  or  felony  shall  be  committed  or  done." 

4.   What  Person  is  tv  bring  the  Action,  and  make  Oath  of  the 

Robbery. 

laymond  v.          If  a  servant  be  robbed,  in  the  absence  of  his  master,  of  his 
' 


)k"Clred  I'*'  master's  money,  it  is  clear  that  the  master  may  maintain  an  ac- 
!ad«ed'.  Cro  t'on  ^or  ^  agamst  the  hundred  ;  but  then  the  servant  must  make 
Can  37.  Id.  oath  that  he  knew  not  any  of  the  robbers. 

36.8.  P.  ad- 

judged, and  that  the  servant  was  the  proper  person  to  make  the  oath.     Styl.  156.8.?.  ad- 
mitted.    Latch.  127.   S.  P.,  and  that  the  master  or  servant  may  bring  the  action.     But  the 

ath  must  be  by  the  servant,  when  robbed  in  the  absence  of  his  master.  Cro.  Eliz.  141. 
Green's  case  adjudged.  Leon.  3.  23.  S.  C.  adjudged.  -  For  the  statute  of  27  Eliz.  c.  13. 

inch  requires  that  the  party  robbed  shall  make  oath  within  twenty  days  next  before  the  action 
brought,  that  he  knew  not'the  robbers,  &c.  was  made,  ist,  That  the  person  robbed  should 

nter  into  a  recognizance  to  prosecute  the  robbers,  if  he  knew  them,  or  any  of  them.  2d!y, 
1  hat  the  hundred  might  be  excused  upon  the  conviction  of  such  person  or  persons.  3dly,  To 

revent  a  robbery  by  fraud.  3  Mod.  288.  -  For  if  the  robbery  be  by  combination,  the 
;  arty  cannot  recover.  Show.  94.  Carth.  145.  Holt,  460. 

oinbs  v.Hun-       Also  the  servant,  being  robbed  in  his  master's  absence,  may 

;d  of(?r)^d"   himself  maintain  an  action  against  the  hundred,  and  may  (a]  de- 

4  Mod    c^are  l'iat  ne  was  possessed  ut  de  bonis  suis  prop-its,  fyc.     And 

53.  S.  C.        though  the  jury  find  that  he  was  robbed  of  his  master's  money, 

vi  Mod.  54.     yet  he  shall  recover;  for  the  servant  is  possessed  ut  de  bonis  pror 

C.    Comb.  prijs  against  all,  and  in  respect  of  all,  but  him  that  hath  the  very 

The  same  'law  right' 

if  a  carrier  be  robbed.      Hall  v.  Hundred  of  Skarrock,  a  Sid.  44.     (a)  Where  a  carrier 
'•obbed  declared  of  goods  and  chattels  taken  out  of  his  possession;  and  for  want  of  al- 
that  he  had  a  property  in  them,  adjudged  that  as  to  those  goods  he  could  not  recover. 
.•  jaund.  379.     Pinkney  v.  the  Inhabitants  of  East  Hundred,  in  Com.  Rotel. 

The 
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The  servant  being  robbed,  may  bring  an  action  against  the  Brownl.  155. 
hundred;  and  though  the  jury  find  that  part  of  the  things  be-  3  Mod.  289. 
longed  to  the  master,  and  part  to  the  servant,  yet  shall  he  re-     '      CI 
cover  for  the  whole. 

If  a  servant  be  robbed  in   the  presence  of  the  master,  the  aSalk.  613. 
master  must  sue ;  and  the  oath  of  the  master  is  sufficient.  Per  cur- 

By  special  verdict  it  was  found,   that  the  plaintiff  sent'  his  ser-  Ashcomb  ». 
vant  to  Smithfield  market  with  fat  cattle,  where  he  sold  them  for  Hundred  of 
io8/.  and  sealed  up  rod/,  in  four  bags,  and  delivered  them  to  (3^,.^. 
J.  S.  a  Quaker,  who  travelled  with  him  towards  home,  and  they  2  Salk.  613. 
were  both  robbed ;  that  the  servant  made  oath  of  the  robbery,   S.  C.    Show. 
according  to  the  statute;  but  that  the  Quaker  refused  to  be  94'  s-c- 
sworn  ;  and  in  tin  action  brought  by  the  master  it  was  holden,  |  c° 
that  as  to  the  405.  taken  from  the  servant,  he  should  recover; 
but  that  as  to  the  io6/.  taken  from  the  Quaker,  he  could  not,  for 
want  of  an  oath  according  to  the  statute;  and   that  the  oath 
being  injoined  merely  for  the  benefit  of  the  hundreds,  who  were 
oppressed  by  pretended  robberies,  the  court  could  not  depart 
frdm  the  express  words  of  the  statute. 

But  it  seems,  the  servant  who  delivered  the  io6/.  to  the  Qua-  Carth.  146. 
ker,  and  was  present  at  the  robbery,  might  maintain  the  action  per  Holt  C.J. 
in  his  own  name  for  all  the  money;  and  that  his  own  oath  would  |^~2  "^d 
lie  sufficient :  and  that  he  might  declare  upon  the  taking  away  to  have  been 
the  money  from  the  Quaker  as  his  servant,  who,  in  truth,  was  done  accord- 
so  for  this  time.  ^g to  the 

Chief  Justice  s  * 

advice ;  but  in  3  Mod.  288.,  though  the  S.  P.  is  admitted,  yet  it  is  said  that  it  could  not 
have  been  done,  because  the  year  was  expired  within  which  the  action  must  be  brought. 

One  Jones*  and  his  wife  and  servant,  travelling  together,  were  Carth.  146. 
all  robbed  of  his  money,  and  Jones  alone  brought  the  action  for  Jones  v.  Hun- 
the  whole  money  against  the  hundred,  as  well  for  what  was  taken  £f^^^^*" 
from  his  wife  and  servant  as  from  his  own  person,  and  he  alone, 
without  his  wife  or  servant,  made  oath  of  the  robbery  ;  all  which 
matter  being  found  on  a  special  verdict,  it  was  adjudged,  that 
his  oath  alone  was  sufficient  within  the  intent  of  the  statute  ;  and 
although  it  was  further  found,  that  the  servant  of  Jones,  who  was 
robbed  with  his  master,  knew  one  of  the  robbers,  whose  name 
was  Lcnoe,  yet  Junes  had  his  judgment. 

So,  where  one  Bird,  a  laceman  of  Colliton  in  Devonshire,  and  Carth.  147. 
his  servant,  were  coming  to  London,  and  leaving  the  usual  great  Bird  v- 
road  between  Brentford  and  Hammersmith,  rode  through  a  bye- 
lane  near  Serjeant  Maynard's  house  to  avoid  the  dust,  and  in 
that  lane  the  servant  was  robbed,  in  the  presence  of  his  master,  of 
a  box  of  lace  which  was  behind  him  on  the  back  of  the  horse, 
to  the  value  of  1 2oo/.,  and  Bird  the  master  alone  made  oath  of 
the  robbery,  and  brought  the  action ;  by  the  opinion  of  the 
C.  J.  Holt,  the  oath  of  the  master  was  sufficient,  because  being 
present  the  goods  were  in  his  possession ;  for  the  possession  of 
the  servant  in  the  presence  of  his  master  is  the  master's  posses- 
sion ;  and  in  this  case  Bird  recovered  iooo/.  and  had  execution. 

R  4  If 
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If  A.  and  B.  travelling  together  are  robbed  of  a  sum  of  money 
to  which  they  are  both  jointly  entitled,  they  may  both  join  in  an 
action  against  the  hundred ;  seciis,  if  they  had  separate  and 
distinct  interests. 


Dyer,  3  70.  a. 
Com.  Rep. 

3»7-     It 
ought  to  ap- 
pear that  the 
plaint  if!'  has 
the  whole  property  in  the  money,  of  which  the  robbery  was  committed. 


Cro.  Ja.  675. 
Foster  v.  the 
Hundreds  of 
Speckor  and 
Isleworth,  adjudged. 


5.  Of  the  Notice  to  be  given  of  the  Robbery. 

By  the  27  Eliz.  c.  13.  §  n.  it  is  enacted,  "  That  no  person 
"  or  persons  that  shall  happen  to  be  robbed  shall  have  or  main- 
"  tain  any  action,  or  take  any  benefit  of  the  statutes  which  make 
"  the  hundred  liable,  except  the  same  person  and  persons  so 
"  robbed  shall,  with  as  much  convenient  speed  as  may  be,  give 
"  notice  and  intelligence  of  the  said  felony  or  robbery  so  com- 
"  milled  unto  some  of  the  inhabitants  of  some  town,  village,  or 
"  hamlet,  near  unto  the  place  where  any  such  robbery  shall  be 
"  committed." 

In  the  construction  of  this  clause  of  the  statute  it  halh  been 
hold  en, 

That  if  a  person  be  robbed  in  the  highway  in  divisis  hun- 
dredorum,  he  need  not  give  notice  to  the  inhabitants  of  each 
hundred,  but  notice  to  either  of  them  is  sufficient. 


Cro.  Car.  41.         That  alleging  notice  to  have  been  given  at  a  village  near  to 
adjudged.        where  the  robbery  was  committed  is  sufficient,  though  such  vil- 

vL     inua       laffe  happens  to  be  in  «  different  (a)  county ;  for  that  strangers 

different hun-        e  1  ..  .         »  .j-  *«»••«••« 

dred.    Cro.     are  not  obnged  to  take  notice  of  the  division  of  counties. 

Car.  379.  adjudged. 


Cro.  Car.  41. 
adjudged. 


Show.  94. 


March,  u. 
Sir  John 
Compton's 
case. 


(b}  March,  n, 
a  Leon.  8a. 
S.  P.  agreed 
per  cur. 

The  court  of 
C.  P.  was 
equally  divid- 


That  though  it  be  the  best  course  to  allege,  that  notice  was 
given  at  the  place  where  the  robbery  was  committed,  or  at  some 
village  near  the  place,  yet  that  notice  near  the  hundred,  or  near 
the  division  of  the  hundreds  where  the  robbery  was  committed, 
is  sufficient;  and  that  this  shall  not  be  intended  the  most  remote 
part  of  the  hundred,  especially  after  a  verdict. 

If  several  persons  are  in  company  at  the  time  of  the  robbery, 
it  is  said,  that  notice  given  by  any  one  of  them  is  sufficient. 

It  hath  been  resolved,  that  though  the  notice  given  be  five 
miles  from  the  place  where  the  robbery  was  committed,  yet  it  is 
sufficient ;  the  reason  whereof  is,  because  that  the  party,  who  is 
a  stranger  to  the  country,  cannot  have  conuzancc  of  the  nearest 
place  or  town. 

Also,  if  the  party  robbed  give  notice  with  as  much  convenient 
speed  as  may  be,  though  he  be  otherwise  remiss  in  (b)  not  pur- 
suing the  robbers,  or  refuse  to  lend  his  horse  for  that  purpose, 
yet  shall  he  not  lose  his  action  for  this,  nor  the  hundred  be  ex- 
cused. 

And  now  by  the  8  Geo.  2.  c.  16.  it  is  further  enacted,  "  That 
"  no  person  shall  have  or  maintain  any  action  against  any  huu- 

«  dred, 
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"  dred,  or  take  any  benefit  by  virtue  of  the  statutes  of  Winton,  ed   whether, 
"  or  27  Eliz.  c.  13.  or  either  of  them,  unless  he,  she,  or  they  ^i^f^at 
lt  shall,  over  and  besides  the  notice  already  required  by  the  last  was-  iost  vvas 
"  of  the  above-mentioned  statutes  to   be  given  of  any  robbery,   well  described 
"  with  as  much  convenient  speed  as  may  be,  after  any  robbery  the  Partv 
"  on  him,  her,  or  them  committed,  give  notice  thereof  to  one  ™  JJJJJ^r 
"  of  the   constables   of  the   hundred,    or  to    some   constable,  what  was  well 
"  borsholder,  headborough,  or  tithingman  of  some  town,  parish,   described  in 
"  village,  ham!et;  or  tithing,  near  unto  the  place  wherein  such  the  advertise- 
"  robbery  shall  happen,  or  shall  leave  notice  in  writing  of  such  chandler*  * 
"  robbery  at  the  dwelling-house  of  such  constable,  &c.*  describ-  aga;nst  Hun- 
"  ing  in  such  notice  to  be  given  or  left  as  aforesaid,  so  far  as  the  dred  of  Sun- 
"  nature  and  circumstances  of  the  case  will  admit,  the  felon  or  mn§»  Barnes, 
'*  felons,  and  the  time  and  place  of  the  robbery,  and  also  shall,  £5The  actjon 
"  within  the  space  of  twenty  days  next  after  the  robbery  com-  jjeS)  though 
"  mitted,  cause  publick  notice  to  be  given  thereof  in  the  London  the  plaintiff, 
"  Gazette,  therein  likewise  describing,  so  far  as  the  nature  and  after  the  rob- 
"  circumstances  of  the  case  will  admit,  the  felon  or  felons,  and  a^^^erJ 
"  the  time  and  place  of  such  robbery,  together  with  the  goods  tn£re  aj.e  two 

**  and  effects  whereof  he,  she,  or  they  was  or  were  robbed."         constables, 

without  giving 
notice,  if  he  did  not  know  of  them,  though  he  did  not  inquire.     Whitworthv.  Hundred  of 

Grhnshoe,  ^  Wils.  105.  109.     Semb. If  a  man  is  robbed  soon  after  six,  rides  through  a 

village  without  giving  notice,  tells  men  on  the  road,  at  seven  gives  notice  to  an  inn-keeper 
at  a  town  two  miles  and  an  half  off,  and  then  gives  notice  to  the  high  constable  three  miles  off 
between  eight  and  nine  o'clock,  it  is  good  notice  within  this  statute.  Ball  v.  Hundred  of 
Wymersley,  ^  Stra.  1170.  If  a  material  description  of  one  of  the  robbers  is  not  mentioned  in 
the  Gazette,  it  seems  the  action  will  not  lie.  z  Wils.  105.  109.  So  it  seems,  if  the  whole 
sum  of  which  the  plaintiff  is  robbed  is  not  mentioned  in  the  Gazette.  Ibid. 


6.   Where  the  Party  must  give  Bond  for  Payment  of  Costs,  in  case 
he  does  not  prevail. 

To  this  purpose  by  the  8  Geo.  2.  c.  16.  it  is  enacted,  "  That  *  Where  the 
*'  before  any  action  be  commenced  the  party  shall  go  before  the  bond  's  set 
"  chief  clerk,  or  secondary,  or  the  nlazer  of  the  county  wherein  wiven  oefore 
"  such  robbery  shall  happen,  or   the  clerk  of  the  pleas  of  that  5.  C.second- 
«*  court  wherein  such  action  i»  intended  to  be  brought,  or  their  aryof  E.  V. 
'*  respective  deputies,  or  before  the  sheriff  of  the  county  wherein  chief  clerk  to 
"  the  robbery  shall  happen,  and  enter  into  a  bond  to  the  high  th^is^qood 
*'  constable  or  high  constables  of  the  hundred  in  which  the  rob-  description, 
**  bery  shall  be  committed,  in  the  penal  sum  of  lool.  with  two  though  this 
"  sufficient  sureties  to  be  approved  of  by  such  chief  clerk,  se-  s^tute  "ses 

4  condary,  filazer,  or  clerk  of  the  pleas,  or  their  respective  de-  C0ndary)  orfly. 
"  puties,  or  the  sheriff  of  the  said  county,  with  condition  for  Merrick  v. 
"  securing  to  such  high   constable  or  high  constables  (who  are  Hundred  of 

'  hereby  impowered  and  required  to  enter  or  cause  to  be  en-  Ossulston. 
''  tered  an  appearance,  and  also  to  defend  such  action)  the  due  c*  ^"f 
;«  payment  of  his  or  their  costs,  after  the  same  shall  be  taxed  Hardw.  409. 
by  the  proper  officer,  in  case  that  he,  she,  or  they  (the  plain-  It  is  sufficient 
;'  tiff  or  plaintiffs  in  such  action)  shall  happen  to  be  nonsuited,  t°s{g'  th^ 
"  or  shall  discontinue  his,  her,  or  their  action,  or  in  case  that  g-,yen tuQ  j™L 

"  judgment,   highconsta- 
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ble,  without 
averring  that 
there  was  but 
one.     Id. 


"  judgment  shall  be  given  against  such  plaintiff  or  plaintiffs  on 
"  demurrer,  or  that  a  verdict  shall  be  given  against  him,  her, 
"  or  them." 

And  it  is  further  enacted  by  the  said  statute,  §  2.  "  That 
"  when  any  such  bond  as  above  mentioned  shall  be  entered  into 
"  before  the  said  sheriff,  such  sheriff  shall  immediately  certify 
'l  the  same  in  writing  to  the  chief  clerk  or  secondary  in  the 
[<  court  of  King's  Bench,  or  his  or  their  deputy,  or  to  the 
"  filazer  of  that  county  wherein  such  robbery  shall  be  com- 
"  mitted,  or  his  deputy,  in  case  the  action  be  intended  to  be 
"  brought  in  the  court  of  Common  Pleas;  or,  if  in  the  court 
"  of  Exchequer,  to  the  clerk  of  the  pleas,  or  his  deputy ;  which 
"  certificate  shall  be  delivered  by  the  party  or  parties  robbed 
"  to  the  said  chief  clerk  or  secondary,  or  his  or  their  deputy,  or 
"  to  such  filazer,  or  his  deputy,  or  to  such  clerk  of  the  pleas, 
"  or  his  deputy,  before  any  process  shall  issue  for  the  com- 
"  mencement  of  such  suit  as  aforesaid  ;  and  such  chief  derk, 
"  secondary,  filazer,  or  clerk  of  the  pleas,  or  their  respective 
"  deputies,  or  the  said  sheriff,  shall  not  take  any  greater  fee  or 
**  reward  for  making  such  bond  than  five  shillings  over  and 
"  above  the  stamp  duties ;  nor  shall  any  sheriff  take  any  greater 
"  fee  or  reward  for  making,  nor  shall  any  such  chief  clerk,  se- 
"  condary,  filazer  or  clerk  of  the  pleas,  or  their  respective  de- 
"  puties,  take  any  greater  fee  or  reward  for  receiving  and  filing 
"  such  certificate,  than  two  shillings  and  sixpence;  and  such 
"  chief  clerk,  secondary,  filazer,  or  clerk  of  the  pleas,  or  their 
"  respective  deputies,  and  sheriff  as  aforesaid,  are  hereby  re- 
"  quired  to  deliver  over  gratis  (upon  reasonable  request  made 
"  for  that  purpose)  all  and  every  such  bonds  to  be  by  them  re- 
"  spectively  taken  pursuant  to  this  present  act,  to  the  high  con- 
*  stable  or  high  constables  to  whose  use  the  same  shall  be  taken 
as  aforesaid." 


7.  Of  the  Oath  to  be  taken  of  the  Robbery  ,  and  before,  whom  the 
same  must  be. 

By  the  27  ElSz.  c.  1-3-.  §  1 1.  it  is  enacted,  "  That  no  person 
"  shall  bring  or  have  any  action  upon  and  by  virtue  of  either 
"  of  the  statutes  against  the  hundred,  except  he  or  they  shall 
u  first,  within  twenty  days  next  before  such  action  to  be  brought, 
"  be  examined  upon  his  or  their  corporal  oath,  to  be  taken  be- 
"  fore  some  one  justice  of  the  peace  of  the  county  where  the 
"  robbery  was  committed,  or  near  unto  the  same,  whether  he 
"  or  they  do  know  the  parties  that  committed  the  said  robbery, 
"  or  any  of  them ;  and  if,  upon  such  examination,  it  be  con- 
**  fessed  that  he  or  they  do  know  the  parties  that  committed  the 
"  said  robbery,  or  any  of  them,  that  then  he  or  they  so  con- 
"  fessing  shall,  before  the  said  action  be  commenced  or  brought, 
"  enter  into  sufficient  bond  by  recognizance  before  the  said 
"  justice  before  whom  the  said  examination  is  had,  effectually 
0  to  prosecute  the  same  person  and  persons  so  known  to  have 

"committed 
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"  committed  the  said  -robbery,  by  indictment  or  otherwise,  ac- 
"  cording  to  the  due  course  of  the  laws  of  this  realm." 

In  the  construction  of  this  clause  of  the  statute  the  following 
points  have  been  holden. 

That  if  the  party  does  not  know  the  robbers  at  the  time  of  March  u. 
the  robbery  committed,  though  he  happens  to  know  them  after- 
wards, it  is  not  material. 

It  was  holden  by  three  judges  against  one,  that  the  party's  Bateman's 
swearing  that  he  did  not  know  the  robbers,  without  adding,  nor  case,Noy,  21. 

any   of  them,  is   not  sufficient  :  because   not   pursuant  to   the  An.d.to  ta"p 

•  .  .  ,       opinion  of  the 

statute;  and  because  on  such  equivocal  oath  the  party  cannot  be  three  judges, 

punished  for  perjury.  PowelJ.  in 

the  case  of 

Pyev.  Hundred  of  Westbury,  3  Lev.  328.,  inclined;  but  Rokesby  J.  contra,  who  held,  that  if 
a  person  swears  that  he  was  robbed  by  four  persons  unknown  to  him,  all  the  four  must  be  un- 
known to  him. 

||  Though  the  party  robbed  knows  all  or  any  of  the  offenders,  LordComp- 
he  roay  nevertheless  bring  an  action  against  the  hundred,  only  ton'8  case, 
he   must   first    enter   into    a    recognizance    to  prosecute   the  ™*S»fJ5- 
offenders.il 

[Though  the  robbery  were  20  miles  from  the  place  where  the  Lake  v.  Hun- 
justice  lived,  and  though   it  were  proved  that  there  were  many  dred  of  Croy- 
justices  lived  nearer,  yet  Abney,  J.  held  it  sufficient  on  a  case  ^"p^og 
reserved,  saying,  the  act  was  only  directory  in  that  respect.] 

It  hath  been  adjudged,  that  the  oath  may  be  taken  before  a  Cro.  Car.  m. 
justice  of  the  county,  though  not  in  the  county  at  the  time  of  Jones,  239. 

administering  it;  as,  where  a  robbery  was  committed  in  Berks,  ¥***?*?  j*x 
0  c  .,  .  ,.      •'.      ,       ,  dred  de  Be 

ana  ajustice  or  that  county  residing  in  London,  the  party  was  hurst. 

sworn  before  him  according  to  the  statute  in  London,  and  it  (a)  And  as  his 
was  holden  sufficient  ;  for  the  justice  acts  only  as  (a}  a  ministerial  pffice  herein 

officer,  and  as  appointed  by  the  statute,  and  not  in  a  judicial  JS.  purely  mi- 
•       •         r   L  nistenal,  it  is 

capacity  as  a  justice  ot  the  peace.  said>  thatif  he 

refuses  to  take  the  oath  of  examination  of  the  party,  an  action  on  the  case  will  lie  againit 
him.  Leon.  323.  Sid.  209. 

If  in  an  action  on  the  statute  of  hue  and  cry  it  be  alleged,  that  Vide  a  Sid.  45. 
the  oath  was  taken  before  a  justice  of  peace  of  Yorkshire;  this 
will  be  sufficient,  although  objected,  that  there  is  no  such  justice, 
because  that  in  every  riding  they  have  several  commissions. 

[It  is  sufficient  for  the  plaintiff  to  prove,  that  he  who  took  the  Per  Parker 
affidavit  acts  as  a  justice  of  the  peace,  and  it  shall  be  read  upon  C.  J.  at  Hert- 
proof  that  it  was  delivered  by  his  clerk  to  the  person  producing  *°rj{»  i?"'. 
it,  without  proving  the  justice's  hand.  f^/  " 

It  is  not  necessary  for  the  justice  to  take  the  examination  in  Graham  v. 
writing  ;  but  if  he  appear  at  the  trial,  and  depose  the  substance  Hundred  of 
of  the  usual  affidavit,  it  is  sufficient.  Becontree, 

Essex,  per 
Wythent  J.  1683.    Bull.  Ni.  Pri.  186, 

But,  if  the  justice  has  taken  the  substance  of  the  usual  affidavit  Kemp  v.  Hun- 


111  writing,  and  that  is  produced  in  evidence,  he  shall  not  be  per-  ^f  °£  Staf' 

' 


:ted  to  give  evidence  at  the  trial  of  any  thing  else  the  plaintiff  ™G.I.'C.  B. 

said  Bull.  Ni.  Pri. 


252 


HUE  AND  CRY. 


Dowly  v. 

Hundred  of 
Odium,aSalk, 
614.  %  Saund, 
376.  n.  5. 


Merrick  v. 
Hundred  of 
Ossulston,  Ca. 
temp.  Hardw. 
409.    Andr. 
115.  S.C. 


said  on  his  examination,  viz.  nny  description  of  the  robbers  or 
robbery  different  from  what  he  shall  give  on  the  trial.] 

||  Although  the  declaration,  since  the  making  of  this  statute, 
always  avers,  that  the  plaintiff  gave  notice  to  the  inhabitants  of 
the  robbery,  and  that  he  made  an  oath  before  a  justice  of  the 
peace  that  he  did  not  know  the  offenders ;  yet  it  is  holden  not  to 
be  necessary  to  do  so ;  because  the  declaration  is  founded  on  the 
statute  of  Winton,  which  requires  no  such  things  to  be  done, 
and  this  statute  of  2"]th  of  Elizabeth  is  only  directory,  and  its 
directions  need  not  be  inserted  in  the  declaration.  But,  if  there 
is  such  an  averment,  it  is  not  necessary  to  state  that  the  justice 
before  whom  the  oath  was  taken  was  a  justice  at  the  time  of  its 
being  taken. |j 

8.  At  what  Time  the  Action  is  to  be  brought. 

Q 


(a)  By  8  G.  a.        By  the  27  Eliz.  c.  13.  §  9.  it  is  enacted,  "  That  no  person  or 

c.  16.  §  14-, .no  <(  persons  robbed  shall  take  any  benefit  by  virtue  of  the  statutes, 

fiction  ciiii  DC  .  •  •  .•••..  _•'._ 

brought  but 
within  six 
months. 


Hob.  139, 140. 
Moor,  878. 
Brownl.  156. 


Gawtry,  cited 


**  to  charge  any  hundred  where  any  such  robbery  shall  be  com 
"  mitted,  except  he  or  they  so  robbed  shall  commence  his  or 
"  their  suit  or  action  within  («)  one  year  next  after  such  robbery 
"  committed." 

In  the  construction  whereof  it  hath  been  holden, 
That  if  a  person  be  robbed  the  pth  of  October  13  Ja.  and  so 
laid,  and  the  teste  of  the  writ  be  the  pth  of  October,  14  Ja.  that 
S.  C.  Nor/isV.  this  is  not  pursuant  to  the  statute ;  and  that  in  this  action,  which 
Hundred  of      is  penal  against  the  hundred,  there  is  no  reason  to  exclude  the 
day  on  which  the  fact  was  done,  nor  to  make  such  construction 
as  is  done  in  protections  and  the  enrolment  of  deeds,  which  have 
always  received  a  benign  interpretation. 

In  an  action  on  the  statute  of  hue  and  cry,  the  plaintiff  made 
oath  according  to  the  statute,  and  within  twenty  days  brought  a 
writ,  and  because  it  was  vicious,  let  it  fall ;  and  after  the  twenty 
days  took  out  a  new  one,  without  making  any  oath  a-new,  or  en- 
tering any  continuances  between  the  said  writ  and  that ;  and  the 
court  held  clearly,  that  the  second  writ  was  not  brought  according 
to  the  statute ;  for  so,  they  said,  that  provision  in  the  statute  would 
be  to  no  manner  of  purpose. 

An  action  was  brought  by  the  master,  on  the  statute  of  Winton, 
Bearecroft  v.  for  a  robbery  committed  on  his  servant,  in  which  he  declared  of 
Hundred  of  an  assau]t  anc|  battery  done  to  himself,  (though  then  fifty  miles 
gtone  from  the  place;)  also  that  he  made  oath  that  he  did  not  know  any 

(b)  [Upon  this  of  the  persons ;  the  issue  was  entered  of  record,  and  the  jury  ap- 
groundanori-  peared  at  the  bar  ready  to  try  it;  but  being  for  other  business 

ginal  hath        adjourned  to  another  day,  the  plaintiff,  observing  his  mistake, 

been  allowed         J      ,  j    u     j     i     •          c  11 

to  be  filed  in     nioved  to  amend,  by  declaring  of  a  robbery  on  his  servant,  #c., 

this  action,  and  it  appearing  that  the  year  in  which  the  action  must  be 
after  a  writ  of  brought  was  expired,  and,  consequently,  the  action  must  be  lost  if 
error  brought  not  al[owe(]  (M  tne  court  after  long  debate  and  consideration  of 
for  the  want  of  -  \  '  .  ,  ,  .  . 

it    i  P.  Wms.  i°rmer  precedents  admitted  him  to  amend. 

4n.  So,  an  original  bespoken  within  the  year,  and  tested  on  that  day,  is  good,  though  it  do 
not  pass  the  great  seal,  till  after  the  year  has  expired.  Price  v.  Hundred  of  Chewton,  id.  347.] 

[The 


Newman  v. 
Inhabitants  of 
Stafford, 
i  Sid.  139. 
i  Keb.  495. 
S.C. 


3  Lev.  347. 
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[The  plaintiff  need  not  prove  the  robbery  in  the  place  or  in  Owen,  70.  Per 

the  parish  alleged  in  the  declaration,  if  it  be  proved  within  the  Holt,  5  ^n. 

,      ,°     ~       ,  ,'  ,    ,         .       at  Maidstone, 

same  hundred.     So,  hue  and  cry  need  not  be  proved   by  the  Bull.  Ni.  Pri. 

plaintiff  though  alleged  in  his  declaration,  for  it  is  the  part  of  the  jg7. 
hundred  to  levy  it.] 

9.  What  Evidence  will  maintain  the  Action ;  and  therein  of  the 

Witnesses  for  and  against  it. 

It  seems  that  from  the  necessity  of  the  case,  the  party  himself  a   ^ron;  "' 

,  ,      ,  .          ,         ,     .        ,  J  ,  •'.  .    .       .      10  Mod.  ig  \. 

that  was  robbed  is  to  be  admitted  as  a  witness  :  but  then  his  testi-  Fortesc.  Rep. 

mony  must  be  corroborated  by  collateral  proof  and  circum-  246.  Gilb.  Cas. 
stances,  and  such  as  may  induce  a  jury  to  believe  that  a  robbery  "3-  ia  Vin. 
was  actually  committed,  that  the  party  lost  what  he  declared  for.  Abr* I3> 

But  it  was  holden,  that  in  an  action  against  the  hundred,  no  Vent.35i.7i3. 
inhabitant  of  the  hundred  could  be  a  witness,  because  he  was  * 
concerned  in  interest. 

But  now  by  the  8  Geo.  2.  c.  16.  reciting,  "  that  by  the  laws 
"  then  in  being,  the  person  or  persons  robbed  may  be  admitted, 
"  in  any  action  to  be  brought  against  the  hundred,  as  a  witness 
"  to  prove  the  robbery,  and  the  money,  goods  or  effects  whereof 
"  he,  she,  or  they,  was  or  were  robbed ;  and  yet  no  person  inha- 
"  biting  within  the  said  hundred  can  be  admitted  as  a  witness 
"  for  or  on  behalf  of  the  said  hundred,  by  reason  of  the  interest 
"  he  or  she  may  have  in  the  consequences  of  the  said  action, 
"  which  is  commonly  very  inconsiderable;  therefore  it  is  enacted, 
"  That  in  any  action  already  brought,  or  to  be  brought,  against 
u  any  hundred,  on  either  of  the  statutes,  any  person  inhabiting 
"  within  the  said  hundred,  or  any  franchise  thereof,  shall  be  ad- 
"  milled  as  witness  for  or  on  behalf  of  the  said  hundred,  in  the 
!*  same  manner  as  if  he  or  she  were  not  an  inhabitant  thereof, 
"  but  resided  in  any  other  hundred  whatsoever." 

10.  What  shall  excuse  the  Hundred }  and  therein  of  apprehending 

the  Robbers. 

By  the  statutes  of  Winton  13  E.  i.  c.  i.  and  28  E.  3.  c.  1 1.  the  2  j°£-  *69 
robbers  must  be  taken  within  forty  days  after  the  robbery  com-  Dver?33*o.'a. 
milled  :  also,  by  the  former  act  it  was  necessary  that  all  the  rob-  7  Co!  7. 
bers  should  be  taken,  to  excuse  the  hundred.  Sid.  u. 

But  now  as  to  this  latter  matler,  by  ihe  27  Eliz.  c.  13.  §  8.  it  is 
enacted,  "  That  where  any  robbery  is  or  shall  be  hereafter  com- 
'  milled  by  iwo  or  a  grealer  number  of  malefactors,  and  lhal  it 
*  happen  any  one  of  ihe  said  offenders  be  apprehended  by  pur- 
suit, lo  be  made  according  lo  ihe  said  former  menlioned  laws 
and  statules,  or  according  lo  ihis  present  acl ;  lhat  then,  and 
in  such  case,  no  hundred  or  franchise  shall  in  any  wise  incur 
or  fall  into  the  penalty,  loss,  or  forfeilure  menlioned  eilher  in 
'  this  present  acl,  or  in  any  ihe  said  former  statules,  although 
"  the  residue  of  the  said  malefactors  shall  happen  to  escape,  and 

not 
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"  not  be  apprehended ;  any  thing  in  this  statute,  or  in  the  said 
"  former  statutes,  to  the  contrary  notwithstanding." 

If  a  robbery  be  committed,  and  hue  and  cry  made,  and  after- 
wards, within  the  forty  days,  an  inhabitant  of  the  hundred  find 
one  of  the  robbers  in  the  presence  of  a  justice  of  the  peace,  and 
charges  him  with  the  robbery,  and  the  justice  promises  that  lie 
shall  appear  and  be  forthcoming,  this  is  a  taking  within  the 
statute;  for  being  in  the  presence  of  the  justice,  i"t  must  be  un- 
derstood that  he  was  in  his  custody  and  power,  and  therefore 
not  necessary  to  lay  hold  on  him. 

||  So,  if  the  robber  be  found  in  gaol  for  another  offence,  and 
is  indicted  for  the  robbery  ;  though  a  taking  upon  suspicion,  if 
he  be  acquitted,  will  not  suffice.  || 

If  hue  and  cry  be  made  towards  one  part  of  the  county,  and 
an  inhabitant  of  the  hundred  apprehend  one  of  the  robbers 
within  another,  this  is  a  taking  within  the  statute. 

||  It  is  no  plea  for  the  hundred  to  say,  that  they  made  fresh 
suit,  if  they  do  not  add,  that  they  took  some  of  the  offenders. 

In  an  action  against  the  Hundred  of  Gravesend  for  a  robbery 
on  Gads-hill,  it  seemed  hard,  says  the  book,  to  the  inhabitants, 
that  they  should  answer  for  robberies  committed  on  Gads-hilly 
because  they  are  there  so  frequent,  that  if  the  inhabitants  should 
answer  for  all  of  them,  they  would  be  utterly  undone.  And 
Harris  Serjt.  was  of  counsel  for  the  Hundred,  and  pleaded, 
"  that  time  out  of  mind,  $c.  felons  had  used  to  rob  on  Gads- 
hill,  and  so  prescribed  to  be  discharged ;"  but  the  inhabitants 
were  adjudged  to  be  chargeable.  || 

By  the  8  Geo.  2.  c.  16.  §  3.  it  is  enacted,  "  That  no  hundred, 
"  or  franchise  therein,  shall  be  chargeable,  by  virtue  of  any  of 
"  the  statutes,  if  any  one  or  more  of  the  felons,  by  whom  such 
"  robbery  shall  be  committed,  be  apprehended  within  the  space 
"  of  forty  days  next  after  publick  notice  given  in  the  London 
"  Gazette,  as  by  the  statute  is  provided." 

And  by  the  said  statute  8  Geo.  2.  §  9.  "  to  the  intent  that  hue 
"  and  cry  may  be  made  with  more  diligence  and  effect,  and 
"  other  persons  encouraged  to  take  such  felon  or  felons,  it  is 
"  enacted,  that  any  person  or  persons  who  shall  apprehend 
".  such  felon  or  felons  within  the  time  hereinbefore  limited  for 
"  that  purpose,  whereby  the  hundred  hath  been  actually  indem- 
"  nified  or  discharged  from  any  such  action  as  aforesaid,  shall, 
"  upon  due  proof  thereof,  upon  oath  made  before  two  justices 
"  of  the  peace,  (which  oath  the  said  justices  are  hereby  also 
"  empowered  and  required  to  administer,)  be  entitled  to  the  r.e- 
"  ward  of  io/.,  which  sum  shall  be  raised  upon  the  hundred  by 
"  a  taxation  and  assessment,  to  be  made  and  to  be  levied  and 
"  collected  in  the  same  manner  as  the  other  sums  of  money,  by 
"  this  present  act  appointed  to  be  raised  upon  the  hundred,  are 
"  directed  to  be  assessed,  levied  and  collected ;  and  such  sum 
•'  of  io/.  which  shall  be  so  rated,  assessed,  levied  and  collected 
"  as  aforesaid,  shall  be  paid  unto  two  such  justices  of  the  peace, 

«  vvithin 
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'•  within  ten  days  next  after  the  same  shall  be  so  levied  and  col- 
'•'  lected,  to  tbe'use  of  the  person  or  persons  who  shall  be  there- 
"  unto  entitled,  as  a  reward  for  having  so  apprehended  such 
"  felon  or  felons,  as  aforesaid  :  and  such  justices  shall,  upon 
"  reasonable  request  made  for  that  purpose,  pay  over  and  de- 
"  liver  the  said  sum  to  such  person  or  persons  accordingly,  in 
"  such  shares  and  proportions  as  the  said  justices  shall  think 
*•'  reasonable;  provided  always,  that  such  person  or  persons,  so 
"  entitled  to  such  reward,  shall  not  thereby  be  rendered  unca- 
"  pable  to  be  a  witness  in  any  such  action." 

1 1.  Hor£  the  Money  is  to  be  levied,  and  each  Hundredor  to  con- 
tribute to  the  Charges. 

By  the  27  Eliz.  c.  13.  §4.  reciting,  *•'  that  although  the  whole 
"  hundred,  where  such  robberies  and  felonies  are  committed, 
<{  with  the  liberties  within  the  precinct  thereof,  are  charged  by 
"  the  former  statutes  with  the  answering  to  the  party  robbed 
*'  his  damages  :  yet  nevertheless  the  recovery  and  execution,  by 
"  and  for  the  party  or  parties  robbed,  is  had  against  one  or  a 
"  very  few  persons  of  the  said  inhabitants,  and  he  and  they  so 
"  charged  have  not  heretofore  had  any  mean  or  ways  to  have 
"  any  contribution  of  or  from  the  residue  of  the  said  hundred 
"  where  the  said  robbery  is  committed,  to  the  great  impoverish- 
"  ment  of  them  against  whom  such  recovery  or  execution  is 
"  had  ;" 

By  §5.  of  the  said  statute  it  is  enacted,  "  That,  after  exe- 
*•  cution  of  damages  by  the  party  or  parties  so  robbed  had,  it 
"  shall  and  may  be  lawful  (upon  complaint  made  by  the  party 
"  or  parties  so  charged)  to  and  for  two  justices  of  the  peace 
"  (whereof  one  to  be  of  the  quorum}  of  the  same  county,  inha- 
"  biting  within  the  said  hundred,  or  near  unto  the  same,  where 
"  any  such  execution  shall   be  had,  to  assess  and  tax  rateably 
"  and  proportionably  according  to   their  discretions,  all    and 
"  every  the  towns,  parishes,  villages,  and  hamlets,  as  well  of  the 
"  said  hundred  where  any  such  robbery  shall  be  committed,  as 
"  of  the  liberties  within  the  said  hundred,  to  and  towards  an 
"  equal  contribution  to  be  had  and  made  for  the  relief  of  the 
<f  inhabitant  or  inhabitants  against  whom  the  party  or  parties 
"  robbed  before  that  time  had  his  or  their  execution;  and  that 
i(  after  such  taxation   made,  the  constables  or  constable,  head- 
:  boroughs  or  headborough,  of  every  such   town,  parish,  vil- 
;  lage,  and  hamlet,  shall,  by  virtue  of  this  present  act,  have 
'*  full  power  and  authority,  within  their  several  limits,  rateably 
l{  and  proportionably  to  tax  and  assess,  according  to  their  abi- 
lities, every  inhabitant  and  dweller  in  every  such  town,  parish, 
'  village,  and  hamlet,  for  and  towards  the  payment  of  such  tax- 
''  ation  and  assessment,  as  shall  be  so  made ;  and  that  if  any 
'  inhabitant  of  any  such    town,    parish,    village,   or  hamlet, 
'•  shall  obstinately  refuse  and  deny  to  pay  the  said  taxation  and 
"  assessment,  so  by  the  said  constables  or  constable,  headbo- 

"  roughs 
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"  roughs  or  head  borough,  taxed  and  assessed,  that  then  it  shall 
"  and  may  be  lawful  to  and  for  the  said  constables  and  headbo- 
"  roughs,  and  every  of  them,  within  their  several  limits  and 
"  jurisdictions,  to  distrain  all  and  every  person  and  persons  so 
*'  refusing  and  denying  by  his  and  their  goods  and  chattels, 
"  and  the  same  distress  to  sell;  and  if  the  goods  or  chattels  so 
"  distrained  and  sold  shall  be  of  more  value  than  the  said  tax- 
"  ation  shall  come  unto,  that  then  the  residue  of  the  said  money 
"  over  and  above  the  said  taxation  shall  be  delivered  unto  the 
"  said  person  or  persons  so  distrained." 

And  it  is  further  enacted,  by  §  6.  "  That  all  and  every  the 
"  said  constables  and  headboroughs,  after  that  they  have,  within 
"  their  several  limits  and  jurisdictions,  levied  and  collected  their 
"  said  rates  and  sums  of  money  so  taxed,  shall,  within  ten  days 
"  after  such  collection,  pay  and  deliver  the  same  over  unto  the 
"  said  justices  of  peace,  or  one  of  them,  to  the  use  and  behoof 
"  of  the  said  inhabitant  or  inhabitants,  for  whom  such  rate, 
<c  taxation,  and  assessment  shall  be  had  or  made,  as  aforesaid ; 
"  which  money  so  paid  shall,  by  the  justices  or  justice  so  re- 
<e  ceiving  the  same,  be  delivered  over  (upon  request  made)  unto 
"  the  said  inhabitant  or  inhabitants,  to  whose  use  the  same  was 
"  collected." 

And  it  is  further  enacted,  §  7.  "  That  the  like  taxation, 
"  assessment,  levying  by  distress,  and  payment  as  aforesaid, 
"  shall  be  had  and  done  within  every  hundred  where  default  or 
"  negligence  of  pursuit  and  fresh  suit  shall  be,  for  and  to  the 
"  benefit  .of  all  and  every  inhabitant  and  inhabitants  of  the 
"  same  hundred  where  such  default  shall  be,  that  shall  at  any 
"  time  hereafter,  by  virtue  of  this  present  act,  have  any 
"  damages  or  money  levied  of  them,  for  or  to  the  payment  of 
"  the  one  moiety,  or  half  of  'the  money  recovered  against-  the 
"  said  hundred  where  any  robbery  shall  be  committed." 

It  hath  been  adjudged,  that  a  person  occupying  lands  in  a 
hundred,  although  he  hath  no  house  or  dwelling  there,  is  an  in- 
habitant within  the  meaning  of  the  statute,  for  that  otherwise  the 
statute  might  be  eluded. 

315- 

It  is  said  that  a  person,  though  not  an  inhabitant  at  the  time  of 
the  robbery  committed,  but  becoming  one  before  the  judgment, 
shall  contribute  to  the  charges. 

And  now,  for  the  more  equal  rating  and  levying  the  money, 
for  which  the  hundreds  are  chargeable,  by  the  8  Geo.  2.  c.  16.  it 
is  enacted,  "  That  no  process  for  appearance  in  any  action 
"  brought  upon  the  said  statutes,  or  cither  of  them,  against  any 
"  hundred,  shall  be  served  on  any  inhabitant  thereof,  save  only 
"  upon  the  high  constable,  or  high  constables,  of  the  hundred 
"  wherein  the  robbery  shall  happen,  who  is  and  are  hereby  re  • 
"  quired  to  cause  publick  notice  thereof  to  be  given  in  one  of 
"  the  principal  market-towns  within  such  hundred  on  the  next 
"  market-day  after  he  or  they  shall  be  served  with  such  process; 

««  or 
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or  if  there  shall  happen  to  be  no  market-town  within  such 
hundred,  then  in  some  parish  church  within  the  hundred, 
im mediately  after  divine  service,  on  the  Sunday  next  after  his 
or  their  being  served  with  such  process;  and  he  or  they  is  and 
are  also  hereby  empowered  and  required  to  enter,  or  cause  to 
be  entered,  an  appearance  in  the  said  action,  and  also  to  de- 
fend  the  same  for  and  on  behalf  of  the.  inhabitants  of  the  said 
hundred,  as  he  or  they  shall  be  advised  ;  and  in  case  the 
plaintiff  or  plaintiffs  in  such  action  shall  recover  and  obtain 
judgment  therein,  that  then  no  process  of  execution  shall  be 
served  on  any  particular  inhabitant  or  inhabitants  of  the  said 
hundred,  or  any  franchise  within  the  precincts  thereof,  nor 
on  the  said  high  constable  or  high  constables;  but  the  sheriff, 
or  his  officer,  shall,  upon  the  receipt  of  any  writ  or  writs  of 
execution  to  him  directed,  in  pursuance  of  the  said  judgment, 
(instead  of  serving  the  said  writ  or  writs  on  any  inhabitant  or 
inhabitants)  cause  the  same  to  be  produced,  and  shewn  gratis, 
unto  two  justices  of  the  peace  of  the  county,  riding,  or 
division,  (whereof  one  to  be  of  the  quorum,}  and  residing 
within  the  said  hundred,  or  near  unto  the  same,  who  shall 
thereupon,  with  all  convenient  speed,  cause  such  taxation  and 
assessment  to  be  made,  and  to  be  levied  and  collected  in  such 
manner  as  is  prescribed  in  and  by  the  aforesaid  statute  27  Eliz. 
in  which  taxation  and  assessment  there  shall  be  provided  for 
and  included,  over  and  above  what  the  costs  and  damages  re- 
covered  by  the  plaintiff  or  plaintiffs  in  such  action  shall 
amount  to,  all  such  just  and  necessary  expences  which  any 
high  constable  or  high  constables  of  any  hundred  hath  or 
have  been  or  shall  be  at,  in  having  defended  any  such  action 
as  aforesaid,  claim  being  made  thereto  by  such  high  constable 
or^high  constables,  before  the  said  justices,  upon  due  notice 
being  given  to  him  or  them  by  the  said  justices  for  that  pur- 
pose;  and  the  sums  of  money  so  to  be  levied  and  collected 
shall  be  pajd  over  and  delivered,  (by  such  officer  or  officers 
as  by  the  said  statute  27  Eliz.  are  to  levy  and  collect  the 
same,)  within  ten  days  after  such  collection,  to  the  sheriff  of 
the  county  wherein  the  robbery  shall  happen,  to  the  use  and 
behoof  of  the  plaintiff  or  plaintiffs  in  such  action,  for  so  much 
as  the  costs  a,nd  damages  by  him,  her,  or  them  recovered 
shall  amount  to,  and  to  the  use  and  behoof  of  the  said  high 
constable  or  high  constables,  for  so  much  as  his  or  their  ex- 
pences  in  defending  the  said  action  shall  amount  to,  of  which 
ihe  said  high  constable  or  high  constables  shall  give  in  an  ac- 
count,  and  make  due  proof  upon  oath,  to  the  satisfaction  of 
the  said  justices,  before  any  such  taxation  and  assessment 
shall  be  made  for  the  reimbursing  such  high  constable  or  high, 
constables,  (which  oath  the  said  justices  are  hereby  authorized 
and  required  to  administer,)  and  shall  in  such  expences  have 
no  further  allowance  towards  paying  an  attorney  to  defend  the 
said  action,  than  what  such  attorney's  bill  shall  be  taxed  at 
by  the  proper  officer  of  that  court  where  such  action  shall  be 
VOL.  IV.  S  «  brought, 
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thesaid  act       "  brought,  which  the  said  high  constable  or  high  constables 
tt>  the        "  Slial1  CaUSG  t0  be  taXed  for  that  PurP°se<" 


sheriff  or  sheriffs,  and  by  him  or  them  paid  or  delivered  over  to  the  persons  entitled  to  receive 
the  same,  without  deduction,  fee,  or  reward  whatsoever. 

And  it  is  further  enacted,  §  5.  "  That  the  sum  or  sums  of 
"  money  which  shall  be  paid  over  and  delivered  to  the  sheriff 
"  of  the  county,  as  herein-before  mentioned,  shall  (upon  reason- 
"  able  request  made)  be  by  him  paid  and  delivered  over  to  the 
"  several  parties  who  shall  be  entitled  to  receive  the  same,  with- 
"  out  any  deduction,  fee,  or  reward  whatsoever." 

||(a)It  will  be  §6".  «  And  that  sufficient  time  may  not  be  wanting  for  such 
sufficient  for  «  taxation  and  assessment  to  be  duly  made,  and  for  the  money  to 
after  the  lapse  **  be  collected  and  levied  thereupon,  after  such  writ  or  writs  of 
of  the  sixty  "  execution  shall  be  shewn  to  such  justices,  and  before  the 
days  without  .  «  sheriff  shall  be  obliged  to  make  a  return  thereof,  it  is  enacted, 
any  levy  4f  tjiat  no  sheriff  shall  be  called  upon  or  required  to  make  any 

made,  to  re-  ,         .  l  c  r*  v    u  • 

turn  that  he          return  to  any  such  writ  or  writs  of  execution,  as  shall  issue  or 

has  delivered  "  be  made  out  upon  any  judgment  which  shall  be  recovered  in 
the.writto  the  «  any  action  brought  against  any  hundred  by  virtue  of  the 
justices  of  the  ((  above.mentioned  statutes,  or  either  of  them,  until  after  the 
that  they  have  "  expiration  of  sixty  days  next  after  the  day  whereupon  such 
done  nothing  "  writ  or  writs-  shall  be  delivered  to  the  said  sheriff,  who  is 
upon  it.  «  hereby  required  to  endorse  on  the  back  thereof  the  day  on 

Wright  v.  In-    „  which  he  received  the  same."  (a) 
habitants  01 
the  Lath  of  St.  Augustine,  13  East,  544-  |j 

See  Fitzgib.  §  7.  "  And  whereas  it  is  reasonable  that  the  said  high  con- 
296.  pi.  4«  "  stable  or  high  constables  should  be  indemnified  as  to  all 
"  charges,  which  he  or  they  shall  necessarily  expend  in  defending 
"  any  suit  in  pursuance  of  this  present  act,  and  that  provision 
"  should  be  made  for  reimbursing  him  or  them  not  only  such 
"  expences  as  shall  be  over  and  above  the  taxed  costs  to  be  paid 
"  by  the  plaintiff  or  plaintiffs,  in  case  of  a  nonsuit,  discontinu- 
"  ance,  or  judgment  on  demurrer  against  him,  her,  or  them,  or 
"  verdict  for  the  defendants  as  aforesaid,  but  even  such  taxed 
"  costs  also,  in  case  the  plaintiff  or  plaintiffs,  and  his,  her,  or 
"  their  sureties  who  shall  be  bound  for  the  payment  thereof,  shall 
"  happen  to  become  insolvent;  it  is  therefore  enacted,  that  if 
"  any  plaintiff  or  plaintiffs  in  an  action  to  be  brought  against  any 
"  hundred,  upon  the  statutes  above-mentioned,  or  either  of  them, 
"  shall  be  nonsuited,  or  shall  discontinue  his,  her,  or  their  action, 
"  or  shall  have  a  judgment  on  demurrer  given,  or  a  verdict  pass 
"  against  him,  her,  or  them,  it  shall  and  may  be  lawful  for  any 
"  two  justices  of  the  peace,  (such  as  are  herein-before  mentioned,) 
"  upon  complaint  to  them  made  for  that  purpose,  and  upon  an 
'*'  account  given  in  by  such  higli  constable  or  high  constables, 
"  and  proof  made  upon  oath,  to  the  satisfaction  of  the  said  jus- 
"  tices,  of  the  expences  necessarily  laid  out  as  aforesaid,  (which 
"  oath  the  said  justices  are  hereby  impowered  and  required  to 

"  administer,) 
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"  administer,)  to  make  and  cause  such  taxation  and  assessment 
"  to  be  made,  and  to  be  levied  and  collected  in  such  manner  as 
"  is  directed  in  and  by  the  above-mentioned  statute  of  27  Eliz. 
"  in  order  thereby  to  reimburse  such  high  constable  or  high  con- 
"  stables  all  such  charges,  as  he  or  they  shall  have  necessarily 
"  expended  in  defending  such  action,  wherein  such  plaintiff  or 
"  plaintiffs  shall  have  been  nonsuited,  or  shall  have  discontinued 
"  his,  her,  or  their  action,  or  against  whom  judgment  shall  have 
"  been  given  upon  demurrer,  or  a  verdict  shall  have  been  given, 
"  over  and  above  the  costs  in  those  cases  to  be  taxed  as  aforesaid ; 
"  and  in  case  it  shall  be  made  appear  upon  oath  to  the  said  jus- 
"  tices  of  the  peace,  (which  oath  the  said  justices  are  hereby  also 
"  impowered  and  required  to  administer,)  to  their  satisfaction, 
;{  that  such  plaintiff  or  plaintiffs,  and  also  his  or  their  sureties,  is 
"  and  are  insolvent,  so  that  the  said  high  constable  or  high  con- 
"  stables  can  have  no  relief  as  to  such  taxed  costs  by  them  ex- 
"  pended  in  such  defence  as  aforesaid,  (save  only  by  the  power 
"  hereinafter  given  to  the  said  justices,)  it  shall  and  may  be  lawful 
"  to  and  for  such  two  justices  of  the  peace  to  make  and  cause  a 
"  taxation  and  assessment  to  be  made,  and  to  be  levied  and  col- 
"  lected  in  the  same  manner  as  is  directed  in  and  by  the  aforesaid 
4<  statute  made  27  Eliz.  in  order  thereby  to  reimburse  such  high 
"  constable  or  high  constables  such  taxed  costs,  as  by  reason  of 
"  such  insolvency  he  or  they  shall  not  be  able  to  recover  and  re- 
*•'  ceive  of  and  from  the  plaintiff  or  plaintiffs  in  the  action,  or  his 
"  or  their  sureties  as  aforesaid." 

§  8.  And  it  is  further  enacted,  "  That  the  several  sum  or  sums 
"  of  money,  which  shall  be  so  rated  and  assessed,  and  levied  and 
'<  collected  as  aforesaid,  for  the  reimbursement  of  the  expences 
"  necessarily  sustained  by  any  high  constable  or  high  constables 
"  in  defence  of  any  action  brought  against  the  hundred  upon  the 
"  statutes  above  mentioned,  or  either  of  them,  in  case  of  any 
"  judgment  given  against  the  plaintiff  or  plaintiffs,  shall  be  paid 
"  within  ten  days  after  such  collection,  unto  the  said  justices,  or 
**  one  of  them,  to  the  use  and  behoof  of  such  high  constable  or 
"  high  constables,  to  whom  the  said  justices  shall,  upon  request, 
"  pay  over  and  deliver  the  same." 

§  10.  And  it  is  further  enacted,  "  That  the  justices  of  peace, 
"  by  whom  such  taxations  and  assessments  as  aforesaid  shall,  in 
"  pursuance  of  the  said  statute  made  27  Eliz.  and  also  of  this 
"  present  act,  be  made,  shall  limit  and  appoint,  at  their  discre- 
<J  tion,  some  certain  reasonable  time  within  which  such  taxations 
"  and  assessments  shall  be  levied  and  collected,  which  time  shall 
"  not  exceed  thirty  days;  and  also,  that  if  any  officer  or  officers, 
"  who  are  to  levy  and  collect  such  taxations  and  assessments  as 
"  aforesaid,  shall  refuse  or  neglect  to  levy  and  collect  the  same 
"  within  such  time  as  shall  be  limited  and  appointed  by  the  said 
"  justices  of  the  peace  for  their  doing  thereof,  or  shall  refuse  or 
"  neglect  to  pay  and  deliver  over  the  sums  of  money  so  levied 
"  and  collected  to  the  said  sheriff,  and  also  to  the  said  justices, 
4  in  such  manner  as  the  same  in  the  several  cases  herein-before 
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"  mentioned  are  respectively  directed  to  be  paid,  within  the  re- 
"  spective  times  herein-befbre  limited  for  such  payment  thereof, 
"  every  such  officer  shall,  for  every  such  refusal  or  neglect,  for- 
"  feit  double  the  sum  appointed  to  be  by  him  levied  and  col- 
"  lected  as  aforesaid." 

By  (a)  stat.  22  Geo.  2.  c.  24.  "  No  person  whatsoever  shall  re- 
"  cover  against  any  inhabitant  or  inhabitants  of  any  hundred,  in 
u  any  action  on  any  of  the  statutes  of  hue  and  cry,  more  than 
"  the  value  of  200!.  unless  the  person  or  persons  so  robbed  shall 
of  Sum  in;  in  «  at  the  time  of  such  robbery  for  which  such  action  shall  be 
Berks,  m  the  «  brought,  be  together  in  company,  and  be  in  number  two  (Z») 
which  was  at-  "  a^  *ne  least>  to  attest  the  truth  of  his  or  their  being  so  rob- 
tended  with  "  bed." 
many  suspi- 

cious circumstances,  and  for  a  very  large  sum  of  money,  occasioned  this  act.  (A)  I  give  the  act 
verbatim  as  I  find  it.  —  By  stat.  30  Geo.  2.  c.  3.  §  u.  and  4  Geo.  3.  c.  2.  §  118.,  receivers  of  the 
land-tax  shall  not  sue  the  county  for  a  robbery,  unless  there  were  three  persons  in  company 
carrying  the  money. 


a)  The  case  of 
Chandler,  an 
attorney  at 
law,  who  sued 
the  Hundred 


Fitzgib.  296. 


(r)  See  as  to 
\l.if,stat.  22 


[Here  let  it  be  observed,  that  as  the  statute  of  Winton  incor- 
porates the  hundred  so  as  to  subject  them  to  be  sued,  it,  by  con- 
sequence, gives  them  the  capacities  attaching  upon  the  character 
°f  defendants  :  they  may  therefore  sue  the  plaintiff  (c)  for  the 
costs  of  a  nonsuit  ;  they  may  bring  a  scire  facias,  or  an  action  of 
debt  upon  the  judgment  ;  or  proceed  against  the  sheriff  for  an 
escape.] 


Extended  to 
the  pulling 
down  and  de- 
molishing of 
mills  by  9  G-3- 
c.  29. 


II  (C)  Of  other  Statutes  giving  similar  Actions  against 
the  Hundred. 

T)  Y  i  Geo.  st.  2.  c.  5.  §  4.  commonly  called  the  Riot  Act,  (l  if 
"  any  persons  unlawfully,  riotously,  and  tumultuously  assem- 
*•  bled  together,  to  the  disturbance  of  the  publick  peace,  shall 
"  unlawfully  and  with  force  demolish  or  pull  down,  or  begin  to 
"  demolish  or  pull  down  any  church  or  chapel,  or  any  building 
"  for  religious  worship,  certified  and  registered  according  to  the 
"  statute  made  in  the  first  year  of  the  reign  of  the  late  King 
"  William  and  Queen  Mary,  intituled,  AnActfor  exempting  their 
(l  Majesties'  Protestant  subjects  dissenting  from  the  Church  ofEng- 
"  land  from  the  penalties  of  certain  laws,  or  any  dwelling-house, 
"  barn,  stable,  or  other  out-house,  that  then  every  such  demolish- 
"  ing,  or  pulling  down,  or  beginning  to  demolish  or  pull  down, 
"  shall  be  adjudged  felony  without  benefit  of  clergy,  and  the  of- 
"  fenders  therein  shall  be  adjudged  felons,  and  shall  suffer  death, 
"  as  in  case  of  felony,  without  benefit  of  clergy. 

§  6.  "  If  any  such  church  or  chapel,  or  any  such  building  for 
"  religious  worship,  or  any  such  dwelling-house,  barn,  stable,  or 
"  other  out-house,  shall  be  demolished  or  pulled  down  wholly  or 
"  in  part  by  any  persons  so  unlawfully,  riotously,  and  tumultu- 
"  ously  assembled,  that  then,  in  case  such  church,  chapel,  build- 
"  ing  for  religious  worship,  dwelling-house,  barn,  stable,  or  out- 

"  house, 
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"  house,  shall  be  out  of  any  city  or  town  that  is  either  a  county 
**  of  itself,  or  is  not  within  any  hundred,  that  then  the  inhabitants 
"  of  the  hundred  in  which  such  damage  shall  be  done  shall  be 
"  liable  to  yield  damages  to  the  person  or  persons  injured  and 
«*  damnified  by  such  demolishing  or  pulling  down  wholly  or  in 
"  part;  and  such  damages  shall  and  maybe  recovered  by  action 
*'  to  be  brought  in  any  of  his  Majesty's  courts  of  record  at 
"  Westminster  (wherein  no  essoin,  protection,  or  wager  of  law, 
"  or  any  imparlance,  shall  be  allowed)  by  the  person  or  persons 
"  damnified  thereby  against  any  two  or  more  of  the  inhabitants 
"  of  such  hundred,  such  action  for  damages  to  any  church  or 
"  chapel  to  be  brought  in  the  name  of  the  rector,  vicar,  or  curate 
"  of  such  church  or  chapel  that  shall  be  so  damnified,  in  trust 
"  for  applying  the  damages  to  be  recovered  in  re-building  or  re- 
"  pairing  such  church  or  chapel ;  and  that  judgment  being  given 
"  for  the  plaintiff*  or  plaintiffs  in  such  action,  the  damages  so  to 
"  be  recovered  shall,  at  the  request  of  such  plaintiff  or  plaintiffs, 
"  his  or  their  executors  or  administrators,  be  raised  and  levied 
"  on  the  inhabitants  of  such  hundred,  and  paid  to  such  plaintiff 
"  or  plaintiffs  in  such  manner  and  form,  and  by  such  ways  and 
"  means  as  are  provided  by  the  statute  made  in  the  seven-and- 
*;  twentieth  year  of  the  reign  of  Queen  Elizabeth  for  re-imbursing 
"  the  person  or  persons  on  whom  any  money  recovered  against 
**  any  hundred  by  any  party  robbed  shall  be  levied.  And  in  case 
"  any  such  church,  chapel,  building  for  religious  worship,  dwel- 
"  ling-house,  barn,  stable,  or  out-house,  shall  be  in  any  city  or 
"  town,  that  is  either  a  county  of  itself,  or  is  not  within  any 
"  hundred,  then  the  action  is  to  be  brought  against  two  or  more 
"  of  the  inhabitants  of  such  city  or  town." 

As  the  action  under  this  statute  is  given  against  anyfxo  of  the  a  Saimd.  377. 
inhabitants,  there  would  seem  to  be  no  occasion  to  sue  out  a  spe-  b.  n.  u. 
cial  original  as  in  an  action  on  the  statute  of  IVinton,  but  the 
proceeding  may  be,  as  against  any  other  individuals,  by  bill  in 
J3.  K.  or  by  common  capias  in  C.  B. 

Before  this  statute  was  passed  the  demolishing  of  a  house  was  Ratcliffe  v. 
a  mere  trespass,  for  which  the  party  injured  was  entitled  to  an  Eden>  Cowp. 

action  against  the  wrong-doer:  this  statute  makes  the  trespass  a  *85'    I^'de^- 

,     .,  ."  Cogan,Dougl. 

telony,  and,  consequently,  deprives  the  party  injured  ot  his  re-  6g£    vvilmot 

medy ;  the  civil  action  being  merged  in  the  felony:  the  statute  v.  Horton, 
therefore  gives  him  the  action  against  the  hundred*  in  the  lieu  of  there  cited. 
that  which  it  had  taken  an  ay,  ami  imposes  on  the  hundred  those  5J5S*Trl 
damages  to  which  the  original  trespasser  was  liable.     It  follows  j  East,  615. 
therefore  that  the  hundred  are  answerable  only  for  damage  done  Greasley  v. 
by  such  an  act  as  was  before  only  a  trespass,  and  is  now  made  by  Higdnbottom, 
the  statute  a  felony ;  but  not  for  damage  done  by  any  act  of  per-  I^^'^j" 
sons  riotously  assembled,  which  is  a  distinct  felony  independently  ^Barnew.'^  ' 
on  the  statute,  or  by  any  act  which  does  not  amount  to  a  felony  Alders.  485. 
within  the  fourth  clause  of  the  statute.     If  the  act  of  the  rioters  Reid  v.Clarke, 
does  not  indicate  the  purpose  which  gives  it  its  felonious  character  L^-d^fn"6 
under  that  clause;  if  the  mob  demolish  part  of  the  house,  but  not  v.  chambers 
with  an  intent  actually  to  demolish  the  whole;  then  they  have  4Campb.  37 

S  3  not 


'262 


HUE  AND  CRY. 


(a)  This  sta- 
tute is  said  to 
be  remedial  as 
to  the  party 
grieved;  but 
penal  as  to 


not  begun  to  do  that  act  which  constitutes  the  felony;  what  they 
have  done  forms  no  part  of  it;  and,  consequently,  the  hundred  is 
not  chargeable.  The  liability  of  the  hundred  is  bounded  by 
the  feloniousness  of  the  act  within  this  clause.  But,  though  this 
be  so,  yet,  as  the  sixth  clause  of  the  statute  is  considered  as  a  re- 
medial law,  and  therefore  entitled  to  a  liberal  (a)  construction ; 
if  the  rioters  demolish  and  pull  down  a  dwelling-house,  and  at 
*  '  the  same  time  destroy  the  goods  and  furniture  in  it ;  although  such 
clause  there-  goods  and  furniture  were  not  destroyed  by  means  of  the  pulling 
down  of  the  house,  and  although  the  words  of  the  statute  are  only 
"  dwelling-house,  barn,  stable,  or  other  out-house ;"  yet,  as  the 
whole  is  one  and  the  same  act  committed  at  one  and  the  same 
time,  the  hundred  is  liable  to  yield  damages  for  the  destruction 
of  the  furniture  as  well  as  of  the  house,  (b] 


fore  as  be- 
tween the 
same  parties 
at  once  is  to 
be  construed 
liberally,  and 
to  be  purvued 

strictly.  (/;)  The  reasoning  in  the  text  being  somewhat  strained,  it  is  enacted  by  57  0.3.0.  19. 

§  38.  "  that  in  every  case  where  any  house,  shop,  or  other  building  whatever,  or  any  part  thereof, 

"  shall  be  destroyed,  or  shall  be  in  any  manner  damaged  or  injured,  or  where  any  fixtures 

"  thereto  attached,  or  any  furniture,  goods,  or  commodities  whatever,  which  shall  be  therein, 

"  shall  be  destroyed,  taken  away,  or  damaged  by  the  act  or  acts  of  any  riotous  or  tumultuous 

"  assembly  of  persons,  or  by  the  act  or  acts  of  any  person  or  persons  engaged  in  or  making 

"  part  of  such  riotous  or  tumultuous  assembly,  the  inhabitants  of  the  city  or  town  in  which 

"  such  house,  shop,  or  building,  shall  be  situate,  if  such  city  or  town  be  a  county  of  itself,  or 

'  is  not  within  any  hundred,  or  otherwise  the  inhabitants  of  the  hundred  in  which  such  da- 

'  mage  shall  be  done,  shall  be  liable  to  yield  full  compensation  in  damages  to  the  person  or 

•'  persons  injured  and  damnified  by  such  destruction,  taking  away,  or  damage ;  and  such  da- 

'  mages  shall  and  may  be  demanded,  sued  for,  and  recovered  by  the  same  means,  and  under 

'  the  same  provisions  as  are  provided  in  and  by  an  act  passed  in  the  first  year  of  King  George 

"  the  first,  intituled,  "  An  Act  for  preventing  tumults  and  riotous  assemblies,  and  for  the  more 

"  spe  edy  and  effectually  punishing  the  rioters"  with  respect  to  persons  injured  and  damnified 

"  by  the  demolishing  and  pulling  down  of  any  dwelling-house  by  persons  unlawfully,  riotously, 

"  and  tumultuously  assembled." 

llca  v.  Wood,  A  house,  part  of  which  was  occupied  by  the  plaintiff  as  a  shop, 
2  Stark.  269.  and  the  remainder  by  lodgers,  no  part  of  his  family  sleeping  there, 
was  adjudged  to  be  a  dwelling-house  within  the  protection  of  this 
act,  the  term  dwelling-house  being  used  in  the  statute  as  a  word 
of  general  description  of  the  kind  of  property  intended  to  be 
protected. 

Pritchit  v.  It  is  not  necessary  to  the  support  of  the  action  against  the  hun- 

Waldron,  dred  to  prove  that  twelve  rioters  were  assembled  at  the  time  of 
5  T.  R.  14.  tiie  demolition  of  the  house ;  for  though  in  the  first  and  third 
clauses  of  the  act  the  number  twelve  is  particularly  mentioned  as 
descriptive  of  the  offence  thereby  created ;  yet  it  is  omitted  in 
the  fourth  clause  which  makes  it  felony  to  demolish  any  dwelling- 
house,  fyc.  and  also  in  the  sixth  clause,  which  gives  the  action 
against  the  hundred ;  and  this  last  being,  as  we  have  seen  above, 
a  remedial  law,  makes  the  consideration  of  the  number  assembled 
less  important. 

Id.  ibid.  This  action  may  be  maintained  by  a  trustee  in  whom  the  legal 

estate  is  vested  for  existing  purposes;  and,  it  would  seem,  even  by 
a  bare  trustee  of  a  satisfied  term. 

The  plaintiff'  is  entitled  to  his  costs  in  this  action  as  well  as  in 
one  upon  the  statute  of  hue  and  cry. 


Witham  v. 
Hill,  ^  Wils. 
91.     Kadclitte 
v.  Eden,.Co\vp.  487 


Supra  y  tit.  "Costs,"  vol.  ii.  389. 


It 
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It  seems  that  a  writ  of  execution  sued  out  by  the  party  who  has  R.  v.  Inhabit- 
vecovered  damages  against  the  hundred  upon  this  act,  and  deli-  J?**?f^** 
vered  by  the  sheriff  to  the  justices,  is,  under  the  statute  of  8  Geo.  2.  j.j!j"gj[£e  °5  x. 
c.  1 6.  a  sufficient  foundation  for  an  order  to  levy  the  amount.  ^ 
But  the  order  of  the  justices  directing  the  money  when  levied  to 
be  paid  into  the  hands  of  a  banker,  subject  to  their  further  order, 
is  bad ;  the  act  requiring  payment  to  the  party  entitled.    It  seems 
also,  that  the  order  for  levying  the  damages  ought  to  be  upon  the 
inhabitants  of  the  "  towns,  -parishes,  villages,  and  hamlets"  pur- 
suant to  the  statute  27  Eliz.  and  not  upon  the  inhabitants  of  the 
"  districts  and  parishes"  within  the  hundred. 

By  9  Geo.  c.  22.  commonly  called  the  Black  Act,  it  is  enacted, 
*'  that  if  any  person  or  persons  shall  unlawfully  and  maliciously 
"  kill,  maim,  or  wound  any  cattle,  or  cut  down  or  otherwise 
"  destroy  any  trees  planted  in  any  avenue,  or  growing  in  any 
"  orchard,  garden,  or  plantation,  for  ornament,  shelter,  or  pro- 
"  fit,  or  shall  set  fire  to  any  house,  barn,  or  out-house,  or  to  any 
**  hovel,  cock,  mow,  or  stack  of  corn,  straw,  hay,  or  wood,  every 
"  person  so  offending  shall  be  adjudged  guilty  of  felony  without 
"  benefit  of  clergy." 

§  7.  "  The  inhabitants  of  every  hundred  shall  make  full  satis- 
"  faction  and  amends  to  all  and  every  the  person  and  persons, 
*•  their  executors  and  administrators  for  the  damage  they  shall 
"  have  sustained  or  suffered  by  the  killing  or  maiming  of  any 
"  cattle,  cutting  down  or  destroying  any  trees,  or  setting  fire  to 
"  any  house,  barn,  or  out-house,  hovel,  cock,  mow,  or  stack  of 
"  corn,  straw,  hay,  or  wood,  which  shall  be  committed  or  done  by 
"  any  offender  or  offenders  against  this  act ;  and  that  every  person 
"  and  persons  who  shall  sustain  damages  by  any  of  the  offences 
*•  last  mentioned,  shall  be  and  are  hereby  enabled  to  sue  for  and 
"  recover  such  his  or  their  damages,  the  sum  to  be  recovered  not 
"  exceeding  the  sum  of  200!.  against  the  inhabitants  of  the  said 
"  hundred,  who  by  this  act  shall  be  made  liable  to  answer  all  or 
"  any  part  thereof;  and  if  such  person  or  persons  shall  recover 
*'  in  such  action,  and  sue  execution  against  any  of  such  inhabit- 
"  ants,  all  other  the  inhabitants  of  the  hundred  who  by  this  act 
"  shall  be  made  liable  to  all  or  any  part  of  the  said  damage,  shall 
"  be  rateably  and  proportion  ably  taxed  for  and  towards  an  equal 
"  contribution  for  the  relief  of  such  inhabitant  against  whom 
:<  such  execution  shall  be  had  and  levied;  which  tax  shall  be 
;<  made,  levied,  and  raised  by  such  ways  and  means,  and  in  such 
"  manner  and  form  as  is  prescribed  and  mentioned  for  the  levy- 
"  ing  and  raising  damages  recovered  against  inhabitants  of  hun- 
"  dreds  in  case  of  robberies  in  and  by  the  27  Eliz." 

§  8.  "  Provided  nevertheless,  that  no  person  or  persons  shall   There  is  a 
;  be  enabled  to  recover  any  damages  by  virtue  of  this  act,  un-  clause  in  the 
:  less  he  or  they  by  themselves  or  their  servants,  within  two  JJ     5/      * 

days  after  such  damage  or  injury  done  him  or  them  by  any  almost  *n  the 

such  offender  or  offenders,  as  aforesaid,  shall  give  notice  of  very  words 
E{  such  offence  done  and  committed  unto  some  of  th*  inhabitants  ?fth's;  »nd 
"  of  some  town,  village,  or  hamlet  near  unto  the  place  whsre 

S  4  "  any 
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by  several 
partners  to 
recover  the 
value  of  a 
building  felo- 
niously de- 
stroyed, it 
seemed  to 


iirient  for  one 
only  of  them 
to  give  in  his 
examination 
upon  oath, 
for  that  all 


hundred  upon    "  any  such  fact  shall  be  committed,  and  shall  within  four  days 
that  statute      .«  after  such  notice  give  in  his,  her,  or  their  examination  on 
."  oath,  or  the  examination  upon  oath  of  his,  her,   or  their  ser- 
."  vant  or  servants  that  had  the  care  of  his  or  their  houses, 
"  out-houses,  corn,  hay,  straw,  or  wood,  before  any  justice  of 
"  the  peace  of  the  county,  liberty,  or  division  where  such  fact 
l-  shall  be  committed,  inhabiting  within  the  said  hundred  where 
"  the  said  fact  shall  happen   to  be  committed,  or  near  unto  the 
the"  court  that  **  same,  whether  he  or  they  do  know  the  person  or  persons  that 
it  was  not  ?uf-  «  committed  such  fact,  or  any  of  them  ;  and  if  upon  such  exa- 
«  niination  it  be  confessed  that  he  or  they  do  know  the  person 

•  «•      j  *   t     f1  {*      1  1 

"  or  persons  that  committed  the  said  fact,  or  any  of  them,  that 
"  then  he  or  they  so  confessing  shall  be  bound  by  recognizance 
«  to  prosecute  such  offender  or  offenders  by  indictment  or  other- 

"  wise,  according  to  the  laws  of  this  realm, 
the  partners 

present  when  the  fact  was  committed,  who  were  in  this  case  three  in  number,  ought  to  have 
pined  in  the  examination ;  but  they  were  clear  that,  in  all  events,  the  affidavit  should  have 
denied  all  knowledge  in  the  other  partners,  of  the  person  who  committed  the  fact,  to  the 
best  of  the  deponent's  belief.  Nesham  v.  Armstrong,  i  Barnew.  and  Alders.  147. 


§  9.  "  Provided  also,  that  where  any  offence  shall  be  com- 
"  mitted  against  this  act,  and  any  one  of  the  said  offenders  shall 
"  be  apprehended  and  lawfully  convicted  of  such  offence  within 
"  the  space  of  six  months  after  such  offence  committed,  no 
"  hundred  or  any  inhabitant  thereof  shall  in  anywise  be  subject 
"  or  liable  to  make  any  satisfaction  to  the  party  injured  for  the 
"  damages  he  shall  have  sustained." 

§  10. . "  Provided  also,  that  no  person  who  shall  sustain  any 
"  damage  by  reason  of  any  offence  to  be  committed  by  any 
"  offender  contrary  to  this  act,  shall  be  thereby  entitled  to  sue 
"  or  bring  any  action  against  any  inhabitants  of  any  hundred 
"  where  such  offence  shall  be  committed,  except  the  party  or 
*'  parties  sustaining  such  damage  shall  commence  his  or  their 
"  action  or  suit  within  one  year  next  alter  such  offence  shall  be 
"  committed." 

The  action  under  this  statute  being   against  the  hundred, 
must  of  course  be  commenced  by  original.     But  this  action,  as 
well  as  that  under  the    i  G.  must  be   brought  by  the  party 
grieved,  and  not  (as  it  has  sometimes  been  brought,  3  Wils. 
318.)  by  a  common  informer.     And   it  will  not  lie,  unless  th 
act  which  occasioned  the  damage  amounts  to  a  felony  within  th 
statute. 

Although  the  words  in  the  first  section  of  the  act  are  "  un 
lawfully  and  maliciously"  yet  it  is  not  necessary  to  use  those 
precise  words  in  the  declaration  ;  therefore  where  the  action  was 
for  the  damages  sustained  by  setting  fire  to  two  stacks  of  oats 
and  a  barn,  which  in  the  declaration  was  laid  to  have  beeny^- 
loniously  done  by  some  person  or  persons  unknown ;  after  ver- 
dict for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that 
the  declaration  was  bad,  because  it  was  not  alleged  that  the  act 
was  done  unlawfully  and  maliciously  according  to  the  words  o 

th 


a  Saund. 378. 
d.  n.  (ia. 
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the  statute.  But  the  court  were  unanimously  of  opinion  that  it 
was  not  necessary  ;  for  although  the  burning  must  be  unlawfal 
and  malicious  to  constitute  the  offence,  yet  the  statute  does  not 
make  use  of  any  technical  words  that  are  absolutely  necessary 
to  be  inserted  in  the  declaration,  but  leaves  the  plaintiff  to  al- 
lege and  prove  quo  animo  the  oats  and  barn  were  set  on  fire  : 
here  he  has  alleged  it  was  committed  feloniously  ;  and  it  must 
be  presumed  after  verdict  that  it  was  done  unlawfully  and  ma- 
liciously. 

The  two  days  to  give  notice  to  the  inhabitants  and  the  four  Xorrisv.  Hun- 

davs  to  give    in    the  examination   are,  it  would  seem,  to'  be  dredofGaw- 
•,          i  i     M    •      i  try,  Hob.  170., 

reckoned  both  inclusive.  eisupra.    ' 

Where  the  declaration  upon  this  statute  alleged   that  notice  Cookev.  the 
of  the.  fact  had  been  given  within  two  days  to  the  inhabitants  of  Hundredors 
the  parish,  (instead   of  the  tottti,  village,  or  hamlet,}  near  the  °fpPmhlll\ 
place,  c^c.  it  was  holden,  that  it  was  sufficient  after  verdict  to 
sustain  judgment  for  the  plaintiff;  for  the  law  intends  every 
parish  to  be  a  vill  till  the  contrary  be  shewn.     But,  rf  it  had 
been  shewn  at  the  trial  that  the  parish  consisted  of  several  vills, 
and  that  the  notice  had  been   given   to  one  more  distant  than 
another,  the  defendant  would  have  been  entitled  to  a  verdict. 

The  plaintiff  is  entitled  to  costs  in  this  action,  though  by  that  Jackson  v.  In- 
means  the  damages  should  exceed   200!.     And  on  the  other  habitants  of 
hand,  the  defendants  are  entitled  to  their  costs,  if  there  be  a  fi^R/*?* 
nonsuit,  or  verdict  in  their  favour.  Grethamv.In- 

habitants  of  Theale,  3  Burr.  1723. 

The  notice,  under  the  act  of  9  Geo.  c.  22.  to  some  of  the  in-  Fowler  v.  In- 
habitants  of  the   hundred,  must  precede   the  delivery   of  the  habitants  of 
plaintiff's  examination  to  the  magistrate.  ^V*1  "h"^ 

rough,  i  Taunt,  and  Brod.  64. 

Where  in  an  action  on  this  statute  the  oath  proved  was,  that  King  v.  Inha- 
the  plaintiff  had  good  reason  to  suspect  the  fact  was  done  by  bitantsof 
R.  G.  and  W.  L.,  both  of  such  a  parish ;  it  was  holden,  that  Biih°P's  Sut- 
the  examination  did  not  maintain  the  action.     The  oath  required    ™'?   §'ee 
is  a  condition  precedent,  and  for  the  sake  of  the  hundred,  and  Thurtell  v. 
to  prevent  screening  the  offenders.     There  is  a  great  deal  of  Inhabitants  of 
difference  between  suspecting  and  knotting ,-  a  man  who  knotts 
the  offender  may  purposely  stop  at  the  word  suspect,  to  avoid  g 
being  bound  to  prosecute ;  and  though  it  be  equivocating,  yet 
it  would  hardly  be  a  perjury  assignable,  it  being  only  a  sup- 
pression of  part  of  the  truth.     He  should  have  said,  I  suspect 
them  to  be  the  men,  but  I  do  not  know  it.     It  will  be  dangerous  to 
go  out  of  the  words  of  the  act. 

There  are  other  statutes  which  make  the  hundred  liable  to  the 
action  of  the  party  injured,  such  as  8  Geo.  2.  c.  20.  for  destroy- 
ing turnpikes,  or  works  on  navigable  rivers;  10  Geo.  2.  c.  32. 
for  cutting  hop-binds;  n  Geo.  2.  c.  22.  for  destroying  corn  to 
prevent  exportation;  19  Geo.  2.  c.  34.  for  wounding  officers  of 
the  customs  ;  29  Geo.  2.  for  destroying  trees  in  newly  enclosed 

parts 
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parts  of  commons;  52  Geo.  3.  c.  130.,  for  pulling  down,  &c. 
buildings,  engines,  &c.,  used  in  trades  or  manufactories;  and 
56  Geo.  3.  c.  1 25.,  for  pulling  down,  &c.,  engines,  bridges,  build- 
ings, &c.  belonging  to  collieries,  mines,  &c.|| 
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(A)  What  Persons  are  esteemed  such,  so  as  to  come 

within  the  Protection  of  the  Law. 

(B)  How  they  are  to  be  found  such. 

(C)  Who  hath  an  Interest  in,  and  Jurisdiction  over 

them :  And  herein  of  appointing  them  proper 
Curators  and  Committees,  and  the  Power  and 
Duty  of  such  Committees. 

(D)  How  far  their  Want  of  Understanding  shall  be 

said  to  be  prejudicial  to  them  in  Civil  Respects. 

(E)  How  far  the  Want  of  Understanding  will  excuse 

in  Criminal  Cases. 

(F)  How  far  their  Acts  are  good,  void,  or  voidable. 

(G)  How  they  are  to  sue  and  defend. 


(A)  What  Persons  are  esteemed  such,  so  as  to  come 
within  the  Protection  of  the  Law. 

Co.  Lit.  146.  '""THE  more  general  description  of  a  person,  who,  from  his 
4  Co.  iz4-  -*•  want  of  reason  and  understanding,  comes  within  the  pro- 

™."'  I?I»        tection  of  the  law,  is  that  of  non  compos  mentis. 

[_Jlnc  same 

rules  of  judging  of  insanity  prevail  at  law  and  in  equity,  Osmond  v.  Fitzroy,  3  P.  Wms. 
130.  Bennet  v.  Vade,  a  Atk.  3 a 7.,  though  Sir  Wm.  Blackstone  in  1  Coinm.  304.  seems  to 
point  at  a  difference.  For,  if  a  return  to  an  inquisition  state  the  party  to  be  incapable  of 
managing  himself  and  his  affairs  from  the  weakness  of  his  mind,  a  commission  of  lunacy  will 
not  issue,  the  court  of  Chancery  having  never  gone  further  from  the  ancient  returns,  which 
were  lunaticus  vel  non,  than  in  allowing  returns  of  non  compos  mentis,  or  insance  mentis,  or, 
since  the  proceedings  have  been  in  English,  of  unsound  mind,  which  amounts  to  the  same 
thing.  Non  compos  mentis  is  now  indeed  a  proper  technical  term,  being  legitimated  by  several 

acfr 
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acts  of  parliament.  Ex  partt  Barnesley,  3  Atk.  168.  Lord  Donegal's  case.  2  Ves.  407.] 
i|  But  the  practice  of  later  times  hath  gone  beyond  this  rule,  and  indeed  Lord  Hardwicke 
himself,  when  he  presided  in  the  court  of  King's  Bench,  cites  a  case  in  which  it  had  before 
that  time  been  departed  from.  Pitt's  case  cited  in  Ca.  temp.  Hardw.  52.  2  Barnardist.  457. 
For  as  the  commission  is  not  a  commission  Of  lunacy,  but  only  in  the  nature  of  a  writ  dc 
lunalico  inquirendo,  the  court  has  thought  itself  at  liberty  to  issue  it,  where  the  party  is  fron: 
any  cause,  whether  age,  disease,  affliction,  or  intemperance,  incapable  of  managing  his  own 
affairs;  Gibson  v.  Jeyes,  6  Ves.  273.  Ridgeway  v.  Darwin,  8  Ves.  65.  Ex  parte  Cranmer, 
iz  Ves.  445  .  ;  for  the  prerogative  is  merely  this,  that  it  falls  to  the  king  to  take  care  of  those 
who  cannot  take  care  of  themselves,  8  Ves.  449.  || 

There  arc,  says  ray  Lord  Coke^  four  kinds  of  men  who  may  be  Co.  Litt.  247. 
said  to  be  non  compos,    i.  An  idiot,  who  is  non  compos  from  his  4  Co.  124. 
nativity.     2.  One  made  such  by  sickness.     3.  A  lunatick,  quia  ™£  pH^Ie's 
aliquando  gaudet  lucidis  inlervdilis,  who  is  non  compos  only  for  ,0  t"0  ,'?  * 
the  time  that  he  wants  understanding.     4.  One  that  is  drunk  ;  (a)  Plowd.  19. 
which  last  is  so  far  from  coming  within  the  protection  of  the   Omnc  crimen 


law,  that  his  drunkenness  is  an  (a)  aggravation  of  whatever  he 

»    '     eo  cendit  & 

does  amiss.  det    ^ 

O 

1.  An  idiot  is  a  fool  or  madman  fronrhis  nativity,  and  one  Dyer,  35. 
who  never  has  any  lucid  intervals  ;  therefore,  the  king  has  the  Moore,  4. 
protection  of  him,  and  his  estate,  during  his  life,  without  ren-  S^g01'  *' 
dering  any  account  ;  because  it  cannot  be  presumed  that  he  will 

be  ever  capable  of  taking  care  of  himself  or  his  affairs  :  and  such 
a  one  is  described  a  person  that  cannot  number  twenty,  tell  the 
days  of  the  week,  does  not  know  his  father  or  mother,  his  own 
age,  Src.  But  these  are  mentioned  as  instances  only;  for  idiot 
or  not,  being  a  question  of  fact,  must  be  tried  by  a  jury,  or 
inspection. 

But,  though  an  idiot  must  be  so  a  nativitate,  yet,  if  by  inqui-  Prodgers  v. 
sition  it  be  found  that  A.  is  an  idiot,  not  having  any  lucid  Frazier, 
intervals  per  spatium  oclo  annorum,  this  is  a  sufficient  finding;  3  Mod.  43. 
for  the  inquisition  having  found  the  party  an  idiot,  the  adding  Ca&  ®"'  g  c 
per  spatium  octo  annonim  is  surplusage,  and  shall  be  rejected,  (b)  Skin.  5.'  177 

S.C.  z.Ves". 

408.  S.  C.  cited.  |j  (b]  Neither  lunaticus  nor  idiot  a  is  to  be  found  in  the  statute  of  E.  2.  The 
latter  word  occurs  in  the  old  writs  in  the  Register,  and  also  in  Fleta,  but  in  a  larger  sense 
than  it  now  bears,  applying  not  only  to  natural  fools,  but  to  all  persons  labouring  under 
mental  incapacity.  It  had  ceased,  however,  to  be  used  in  any  other  than  its  present  limited 
sense  in  die  time  of  Brooke,  who  quarrels  with  a  case  in  the  reign  of  E.  3.,  which  he  gives 
in  his  Abridgment,  tit.  Idiot,  pi.  7.,  and  questions  the  correctness  of  the  report  of  it,  because 
to  use  his  own  words,  videtur  ate  potius  de  lunatico,  quam  de  idiota.\\ 

2.  One  made  such  by  sickness,  which  my  Lord  Hale  calls  Kale's  Hist. 
dementia  accidentalis  "eel  adventitia,  and  which  he  again  distin-  P.  C.  30. 
guishes  into  a  total  and  a  partial  insanity,  from  its  being  more 

or  less  violent,  is  such  a  madness  as  excuseth  in  criminal  cases  ; 
and  though  the  party,  in  every  thing  else,  be  entitled  to  the 
same  protection  with  an  idiot,  and  though  his  disorder  seem 
permanent  and  fixed,  yet,  as  he  had  once  reason  and  under- 
standing, and  as  the  law  sees  no  impossibility  but  that  he  may  . 
be  restored  to  them,  it  makes  the  king  only  a  trustee  for  the 
benefit  of  such  a  one,  without  giving  him  any  profit  or  interest 
in  his  estate. 

.-2.  A  luna^ 
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4  Co.  125.  3.  A  lunatick  ;  this  is  also  dementia  accidentals  vcl  adventilia, 

H°lI'ltH'a47'  a       ta^es  'ts  name  fr°m  tne  great  influence  which  the  moon  has 

P.^C !  31  1St  *n  a^  Disorders  of  the  brain  (a);  and  though  such  a  one  hath 

(a)  || This  intervals  of  reason,  yet  during  his  phrenzy  he  is  entitled  to  the 

notion  of  the  same  indulgence  as  to  his  acts,   and  stands  in  the  same  degree 

influence  of      with  one  whose  disorder  is  fixed  and  permanent, 
the  moon  hath 

been  exploded  by  the  sounder  philosophy  of  modern  times.  Saint  Owen  indignantly  rejects 
it  as  derogatory  from  the  character  and  office  of  the  empress  of  the  night.  "  Deus"  1  cite 
the  passage  from  Du  Cange's  Glossary,  tit.  Lunaticus,  "  ad  koc  lunam  fecit,  ut  tempora  <lt- 
"  signet,  ct  noctium  tenebras  temperet,  non  ut  alicujus  opus  impediat,  nut  demcntem  facial  lumnnein, 
"  sicut  stulti  putant,  qui  dcemonibus  invasos  a  luita  pati  arbitrantur."  All  that  is  to  be  said  in 
support  of  the  notion  will  be  found  in  an  elegant  Latin  treatise,  De  imperio  soils  ac  lunce  in 
humana  corpora,  et  morbis  inde  oriundis,  by  the  late  Dr.  Mead.  || 

Plowd.  19.  a.        4.  One  made  mad  by  drunkenness,  which  is  called  dementia 

C'romp.  just,     affectata ;  and  though,  as  hath  been  said,  such  a  person  be  not 

247''  Male's  *  entit'ed  to  the  protection  of  the  law,  yet  if  a  person  by  the  un- 

Hist.  P.C.  32.   skilfulness  of  his  physician,  or  by  the  contrivance  of  his  enemies, 

eat  or  drink  such  a  thing  as  causeth  phrenzy,  this  puts  him  in 

the  same  condition  with  any  other  phrenzy,  and  equally  excuseth 

him  ;  also,  if  by  one  or  more  such  practices  an  habitual  or  fixed 

phrenzy  be  caused,  though  this  madness  was  contracted  by  the 

vice  and  will  of  the   party,  yet  this  habitual  and  fixed  phrenzy 

thereby  caused,  puts  the  man  in  the  same  condition,  as  if  the  same 

was  contracted  involuntarily  at  first. 

But,  though  this  subject  of  madness  may  be  spun  out  to  a 
greater  length,  and  branched  into  several  kinds  and  degrees,  yet 
it  appears  that  the  prevailing  distinction  herein,  in  law,  is  be- 
tween idiocy  and  lunacy;  the  first,  a  fatuity  a  nativitate,  vel 
dementia  naturalis,  which  excuseth  the  party  as  to  his  acts,  and 
entitles  the  king  .to  the  receipt  of  the  rents  and  profits  of  his 
estate  during  his  life,  without  being  obliged  to  render  any  ac- 
count for  the  same :  the  other,  accidental  or  adventitious  mad- 
ness, which,  whether  permanent  and  fixed,  or  with  lucid  intervals, 
(0)41,0.125. a.  gOes  um]er  tne  name  of  lunacy,  and  (a]  equally  excuseth  with 
idiocy,  as  to  acts  done  during  the  phrenzy.  But  herein  they  differ, 
that  in  the  latter  case  the  king,  as  hath  been  said,  is  only  a  trustee 
for  the  lunatick,  and  accountable  to  him,  if  he  happens  to  be 
restored  to  his  understanding,  or  to  his  representatives,  if  it 
happens  otherwise.  But  in  what  things  they  further  differ,  will 
be  seen  by  that  which  follows. 


(B)  How  they  are  to  be  found  such. 

T7  VERY  person  of  the  age  of  discretion  is  in  law  presumed  to 
be  of  sound  mind  and  memory,  unless  the  contrary  appear; 
and  this  rule  holds  as  well  in  civil  as  criminal  cases. 

9p°'3I',a'  ^1C  tr'a^  °t  idiocy,  madness,  or  lunacy,  in  civil  cases,  and  in 

And  for  this     order  to  the  commitment  or  custody  of  the  person  and  his  estate, 
writ  of  idiota     which  belongs  to  the  king,  either  to  his  own  use  arid  benefit,  as 

'  in 
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in  case  of  idiocy,  or  to  the  use  of  the  party,  in  case  of  accidental  inquirendo, 
madness  or  lunacy,  is  by  writ  or  commission  to  the  sheriff,  or  wdefitz. 
escheator,  or  particular  commissioners  (a),  both  by  their  own  in-  ^fl\  u'jhes'e' 
spection  and  by  inquisition,  to  inquire  and  return  their  inquisition  last  seem 
into  the  Chancery;  and  thereupon  a  grant  or  commitment  of  the  to  have  en- 
party  and  his  estate  ensues :  and  in  case  the  party,  or  his  friends,  tir*j  ^  Sl 
Bod  themselves  injured  by  the  finding  him  a  lunatick  or  idiot,  a  proceedings 
special  writ  may  issue  to  bring  the  party  before  the  chancellour,  under  the 
or  before  the  king,  to  be  inspected ;  and  if,  on  examination,  it  old  writ  de 

appear  that  the  party  is  no  (b}  idiot,  the  whole  commission  and  ullotf  in^ll~ 
11    i         T     i  i      •  i'  j     renao.   rJut 

office  shall  be  discharged  without  any  traverse  or  monstrans  de  coming  ;„ 

droit.  the  room  of 

the  writ,  and 

being  in  the  nature  of  it,  the  commissioners  have  all  the  powers  which  the  sheriff  or 
escheator  had,  and,  among  them,  the  power  of  summoning  witnesses.  Ex  parte  Lund, 
6  Ves.  781.  The  commission,  which  is  under  the  great  seal,  issues,  not  of  course,  but  upon  a 
petition  stating  the  lunacy  of  the  party,  with  an  affidavit  annexed  to  it  of  two  or  more  persons 
in  support  of  that  fact.  A  creditor,  a  debtor,  or  even  a  stranger,  may  prefer  the  petition. 
Ex  parte  Ogle,  15  Ves. 112.  In  matter  Prior,  i  Collins,  341.;  and  if  a  clergyman  becomes 
non  compos,  and  the  duties  of  the  church  are  not  performed  by  some  other  person,  the  church- 
wardens may,  ex  (rfficio,  apply  for  a  commission.  In  matter  of  Bell,  i  Collins.  377.  But  the 
granting  of  the  commission  is  discretionary  in  the  chancellour,  and  does  not  necessarily  follow 
upon  the  fact  of  lunacy  being  established.  Ex  parte  Tomlinson,  i  Ves.  &  Beam.  57.  Though  the 
property  be  abroad,  unless  it  be  in  Ireland,\n  which  case  it  is  under  the  control  of  the  great  seal 
of  that  kingdom,  (in  the  matter  of  the  Duchess  of  Chandois,  i  Sch.  £Lefr.  301.)  or  the  supposed 
lunatick  be  abroad,  yet  a  commission  may  issue ;  but,  as  the  authority  under  it  is  not  in  the  com- 
missioners only,  but  in  the  jury  likewise,  it  cannot  be  executed  out  of  this  country;  nor,  except 
in  very  special  circumstances,  at  any  other  place  than  the  residence  of  the  lunatick,  and  by  a 
jury  of  the  neighbourhood.  Where  the  lunatick  is  abroad,  the  mansion-house  is  considered 
as  his  place  of  residence  for  this  purpose  j  but,  if  he  is  in  this  country,  the  place  in  which  he 
lived  prior  to  his  lunacy,  not  that  into  which  he  has  been  since  carried;  and  if  he  be  so 
situated,  that  he  cannot  be  removed  to  the  jury,  and  it  is  inconvenient  for  the  jury  to  go  to 
him,  one  or  fwo  of  them  (in  analogy  to  what  is  done  in  civil  cases)  may  examine  him,  and 
report  their  observations  to  the  rest.  •  Ex  parte  Southcot,  Ambl.  109.  a  Ves.  401.  S.  C. 
Ex  parte  Hall,  7  Ves.  261.  EJC  parte  Smith,  i  Swanst.  4.  Ex  parte  Baker,  Coop.  205.  The 
commissioners  and  jury  have  a  right,  without  any  order  of  the  court  for  that  purpose,  to  in- 
spect the  supposed  lunatick,  and  to  examine  him,  and  he  himself  is  also  entitled  to  be  present 
at  the  execution  of  the  commission  if  he  thinks  proper.  Ex  parte  Cranmer,  n  Ves.  455.  And 
the  persons  in  whose  custody  he  may  be,  refusing  to  produce  him,  are  punishable  as  for  a  con- 
tempt. Ex  parte  Southcot,  2  Ves.  405.  Ambl.  in.  Should  he  die  before  office  found,  no 
inquisition  can  be  taken.  Beverley's  Case,  4  Co.  127.  a.  The  proceedings  on  the  commission 
are  on  the  law  side  of  the  court  of  Chancery,  and  can  only  be  redressed  (if  erroneous)  by 
writ  of  error  in  the  regular  course  of  law.  3  Bl.  Comm.  427.  Where  the  fuad  has  been  too 
small  to  bear  the  expence  of  a  commission,  reference  to  the  master  in  the  first  instance  has 
been  ordered,  to  see  what  is  proper  to  be  allowed  the  lunatick  for  maintenance.  Machin  v. 
Salkeld,  2  Dick.  634.  And  the  court  has  gone  so  far,  in  consideration  of  the  smallness  of  the 
fund,  as  upon  petition  accompanied  with  affidavits  of  the  state  of  the  petitioner's  mind,  and 
the  amount  of  the  property,  to  order,  without  any  reference  to  the  master,  payment  to  be  made 
of  the  dividends  of  the  two  next  quarters  with  liberty  to  apply  again,  by  a  short  petition,  so  that 
the  state  of  the  party's  mind,  and  the  amount  of  the  property,  might  from  time  to  time  be 
known.  Eyre  v.  Wake,  4  Ves.  795.  ||  (b)  Idiocy  may  be  tried  by  inspection,  because  it  may 
be  discerned ;  but  not  lunacy,  \yithout  taking  out  a  commission.  Skin.  5. 

Also,  the  party  found  an  idiot  or  lunatick  may  traverse  (c)  the  Skin.  178. 
inquisition,  as  may  any  other  person  having  a  title  to  the  land;  (c)[This  tra- 
and  therefore  it  is  said,  that  by  the  statutes  8  H.  6.  c.  16.  and  uerse  lsF^ven 
1 8  H.  6.  c.  6.  &  7.  there  ought  to  be  a  month's  time  between  cfgSka6  whin" 
the  return  of  the  inquisition  and  the  grant  of  the  custody  and  provides/'that 

the 
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if  any  person     the  lands,  in  order  for  the  parties  to  come  in  and  tender  such 
shall  be  un-       traverse, 
truly  rounder! 

lunatick  or  idiot,  6very  person  grieved  by  such  office  or  inquisition,  shall  and  may  have  his  or 
their  traverse  to  the  same  immediately,  or  after,  at  his  or  their  pleasure,  and  proceed  to  trial 
therein,  and  have  like  remedy  and  advantages,  as  in  other  cases  of  traverse  upon  untrue  inqui- 
sitions or  office  founden."  Though  the  statute  gives  the  right  to  traverse  to  all  persons  ag- 
grieved by  the  inquisition,  yet  the  heir  cannot  traverse  it,  but  is  bound  upon  the  traverse  by 
the  lunatick  or  his  alienee,  who  may  either  of  them  traverse  it.  Ex  parte  Roberts,  3  Atk.  312. 
In  the  case  of  a  lunatick,  the  traverse  may  be  by  attorney,  but  an  idiot  must  traverse  in  person. 
3  Atk.  7.  However,  if  there  be  an  application  to  traverse  or  supersede  the  commission,  the 
lunatick  must  appear  to  be  examined  coram  rege  in  concilia,  which  words  have  been  considered 
to  mean,  the  Court  of  Chancery.  Ambl.  112.  3  Atk. 635.  And  in  the  mean  time,  till  the 
point  of  lunacy  is  determined,  the  court  will  make  a  provisional  order  as  to  the  lunatick's  effects. 
3  Atk.  635.  It  hath  been  doubted,  notwithstanding  the  above  statute,  whether  the  party  ag- 
grieved by  the  inquisition  must  not  apply  to  Chancery.  Ley.  26,27.  ||Lord  Thurlowe  held  it 
to  be  in  the  discretion  of  the  chancellour  to  grant  leave  to  any  person  grieved,  &c.  to  traverse ; 
and  refused  it  to  the  alleged  husband  of  the  lunatick,  circumstances  having  made  the  marriage 
doubtful.  In  matter  of  Fust,  i  Cox,  41 8.  |j  [And  it  is  certain  that  there  must  be  an  application,  in 
order  to  suspend  the  grant  of  the  custody  of  the  person,  which  regularly  is  immediate  upon  the 
return  of  the  inquest.  There  must  be  an  application  too  for  permission  to  traverse,  which  the 
court  will  not  grant  to  a  second  inquisition  clearly  finding  the  party  non  compos,  as  it  would  spin 
out  the  proceedings  to  a  very  great  length  and  infinite  expence.  Ex  parte  Barnesley,  3  Atk.  185.] 
||But  Lord  Lougliborough  thought  the  traverse  to  the  inquisition  to  be  dejure,  and  not  matter  of 
favour;  and  therefore  held  himself  bound  to  allow  it,  though  not  dissatisfied  with  the  return.  Ex 
parte  Wragg,  5  Ves.  450.  Id.  832.  S.  C.  Yet  a  mere  stranger,  who  has  no  interest,  shall  not,  it 
seems,  be  permitted  to  traverse.  Ex  parte  Ward,  6  Ves.  579.  But  a  person,  who  has  an  interest 
under  a  contract  with  a  lunatick,  as  an  alienee,  Ex  parte  Roberts,  ubi  supra.  JBr.  Ideot,  pi.  2. 
or  who  has  contracted  to  sell  property  to  him,  Ex  parte  Morley,  9  Ves.  478.,  is  entitled  to 
traverse.  Ex  parte  Hall,  7  Ves.  262.  An  improper  attempt  to  traverse  will  be  dismissed  with 
costs.  Ex  parte  Ward,  ubi  supra.  The  allowance  of  the  traverse  suspends  all  proceedings 
under  the  commission,  and  the  taking  possession  of  the  property,  so  that  the  person  suing  out 
the  commission,  however  meritorious,  can  be  allowed  no  costs  pending  the  traverse;  Sherwood 
v.  Sanderson,  Coop.  108.  nor  at  any  time,  if  it  terminate  successfully;  because  there  is  no 
fund  in  court  out  of  which  to  pay  them.  Ex  parte  Wragg,  ubi  supra.  Ex  parte  Ferney, 
5  Ves.  832.  Ex  parte  Glover,  i  Meriv.  269.  None  of  these  inquisitions  are  conclusive ;  for 
the  parties  dissatisfied  with  them,  may  litigate  the  point  again,  either  by  bringing  actions  at 
law,  or  by  bill  in  equity.  Ex  parte  Barnesley,  ubi  supra.  Faulder  v.  Silk,  i  Collins.  396.  Hall 
v.  Warren,  9  Ves.  605.  The  crown  cannot  traverse,  and  therefore  is  entitled  to  a  Melins 
inquirendum;  a  writ  to  which  the  subject  has  no  right.  Ex  parte  Roberts,  3  Atk.  6.  Ex  parte 
Cranmer,  12  Ves.  454.  The  traverser  of  the  inquisition  is  considered  at  the  trial  below  in  the 
light  of  a  defendant  opposing  the  title  found  for  the  crown,  without  setting  up  any  title  in 
himself.  Upon  such  a  traverse,  therefore,  the  prosecutor  of  the  commission  has  a  right  to  make 
up  the  record,  and  carry  it  down  to  trial.  R.  v.  Roberts,  z  Str.  1208.  ||] 

a  Sid.  124-  If  by  inquisition  a  person  be  found  a  lunatick,  and  the  custody 

grante<^  to  J-  &•  and  tne  party  thus  found  bring  a  scire facias  to 
set  aside  the  inquisition,  the  committee  of  the  lunatick  cannot 
plead,  nor  join  issue  in  such  scire  facias  ,•  for  he  can  have  no 
interest  in  the  estate  of  the  lunatick,  being  only  in  the  nature  of 
a  bailiff  to  the  king;  and  therefore  his  duty  is  to  inform  the 
king's  attorney  general  of  the  nature  of  the  affair,  who  is  the 
proper  person  to  contest  the  matter  in  behalf  of  the  king. 
ExparteRo-         ||  A  commission  of  lunacy  may  be  superseded,  if  the  party  is 
berts,  3  Atk.  6.  improperly  or  irregularly  found  non  compos.     It  may  also  be 
Stanley, *i  Ves.  superseded   upon   the   recovery  of  the  party's  understanding. 
aj.  To  authorize  a  supersession  in  this  last  case,  Lord  Thurlowe  was 

(a)  Attorney     of  opinion  (a),  that  derangement  having  been  once  clearly  estab- 
General  v.        Hshed,  the  party  ought  to  be  restored  to  as  perfect  a  state  of 
as  he  had  before ;  which  should  be  proved  by  evidence  as 

clear 


(B)  Htnc  they  are  to  be  found 
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clear  and  satisfactory.     But  Lord  Eldan  (a)  seemed  to  think  that  (a}  Exparte 


an  inferior  degree  of  mind,  such  as  is  competent  to  common 
purposes,  is  sufficient.     But  his  Lordship  at  the  same  time  de- 


Holyland, 
1 1  Ves.  10. 


clared,  that  the  absence  of  the  disorder,  especially  if  of  a  danger- 
ous tendency,  must  be  satisfactorily  proved  by  the  evidence  of 
persons  having  competent  knowledge  of  the  whole  subject,  not 
only  as  to  the  present  state  of  the  party,  but  with  reference  to  all 
the  former  evidence. 

On  a  petition  by  the  lunatick  and  his  two  sisters,  who  were  Exparte 
the  committees  of  his  person  and  estate,  that  the  commission  ^™p1t°Ig 
might  be  superseded,   the  inquisition  quashed,   and  the  bond 
vacated,  the  lunatick  being  recovered ;  lord  chancellour,  after 
examining  the  lunatick.  who  appeared  in  court,  and  expressed 
himself  well  satisfied  with  the  conduct  of  his  sisters  and  the  ac- 
count, made  an  order  accordingly. 

But,  where  a  lunatick,  having  recovered  his  reason,  petitioned  Ex  parie 


that  the  commission  might  be  superseded,  the  court,  as  he  had  Earl  Ferrers, 
often  relapsed,  and  had  been  found  by  the  inquisition  a  lunatick 
with  lucid  intervals,  made  an  order  that  he  should  have  his  full 
liberty,  but  that  the  cassetur  of  the  inquisition,  and  the  supersedeas 
of  the  commission  should  be  suspended  for  some  time.|| 

As  to  idiocy,  lunacy,  or  madness,  which  excuses  in  capital  36Ass.pl.a7. 
cases,  it  is  not  necessary  that  it  be  found  by  inquisition  that  the  Bro-Cor.  ior. 
party  was  a  madman,  idiot,  or  lunatick,  previous  to  the  commit-  g^v  '?°7<~54 
ment  of  the  fact;  for  if  he  was  actually  mad  at  the.  time  of  the  Hawk.  P.  C.  a. 
fact  committed,  this  shall  excuse.     And  this,  regularly,  is  to  be  Hale's  Hist, 
tried  by  an  inquest  of  office  to  be  returned  by  the  sheriff  of  the  P-C-35- 
county  wherein  the  court  sits  for  the  trial  of  the  offence ;  and  if  it 
be  found  that  he  was  actually  mad,  he  shall  be  discharged  without 
any  other  trial;  but,  if  they  find  that  the  party  only  feigns  him- 
self mad,  and  he  refuses  to  answer  or  plead,  he  shall  be  dealt 
with  as  one  who  stands  mute. 

Also,  in  case  a  man  in  a  phrenzy  happen  by  some  oversight,  Hale's  Hist, 
or  by  means  of  the  gaoler,  to  plead  to  his  indictment,  and  is  put  P.  01.35. 
upon  his  trial,  and  it  appears  to  the  court  upon  his  trial  that  he  *?,ee  Rus^n 
is  mad,  the  judge  in  discretion  may  discharge  the  jury  of  him,   c  x  *  ^ 
and  remit  him  to  gaol  to  be  tried  after  the  recovery  of  his  un- 
derstanding,  especially,   in   case   any  doubt  appear  upon  the 
evidence  touching  the  guilt  of  the  fact,  and  this  infavorem  vita. 
And  if  there  be  no  colour  of  evidence  to  prove  him  guilty ;  or, 
if  there  be  a  pregnant  evidence  to  prove  his  insanity  at  the  time 
of  the  fact  committed  ;  then,  upon  the  same  favour  of  life  and 
liberty,  it  is  fit  it  should  be  proceeded  in  the  trial,  in  order  to 
his  acquittal  and  enlargement. 

So,  if  a  person  during  his  insanity  commit  a  capital  offence,   Hale's  Hist, 
and  recover  his  understanding,  and  being  indicted  and  arraigned  p-c-36. 
for  the  same,  plead  not  guilty,  he  ought  to  be  acquitted  ;  for,  by 

reason  of  his  incapacity,  he  cannot  act  felleo  animo.  (a]  ||(a)The reason 

.  •"  J  here  assigned 

r  immunity  from  punishment,  that  the  party  acts  with  no  vicious  will,  is,  I  fear,  false  in  fact. 

The  true  reason  seems  rather  to  be,  that  in  the  state  or  disposition  of  mind  in  which  the  party 

is,  the  penal  provision  must  be  inefficacious ;  the  counter-motives  which  the  law  opposes  to  the 

commission  of  the  act  being  at  too  sreat  a  distance  to  hay?  the  effect  of  influencing  his  conduct.!! 

(C)  Who 
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(C)  Who  hath  an  Interest  in,  and  Jurisdiction  over 
them  :  And  herein  of  appointing  them  proper 
Curators  and  Committees,  and  the  Power  and 
Duty  of  such  Committees. 


Stanf.  Prerog. 
c.  9.  f.  33. 
2  Inst.  14. 
4  Co.  126.  a. 
Dyer,  25. 
(«)  [This 
branch  of  the 


T  T  seems  to  be  agreed  at  tins  day,  that  the  king  Mparens patriot 
•*•  hath  the  protection  of' all  his  subjects,  and  that,  in  a  more 
peculiar  manner,  he  is  to  take  care  of  all  those  who,  by  -reason 
of  their  imbecility  and  want  of  understanding,  arc  incapable  of 
taking  care  of  themselves.     This,  in  some  books,  is  called  a  pre- 
rogative in  the  crown,  and  in  others  a  regium  munus,  or  'duty 
w»ich  the  king  owes  his  subjects  in   return  for  their  subjection 
not  necessar-    and  allegiance  to  him.  (a) 
ly,  exercised 

by  the  person  who  has  the  custody  of  the  great  seal,  to  whom  it  is  delegated  by  warrant  under 
the  sign  manual,  countersigned  by  the  two  secretaries  of  state.  But  the  warrant  confers  no 
jurisdiction,  only  a  power  of  administration;  and  if  that  power  be  abused,  or  any  erroneous 
orders  be  made  under  it,  as  it  is  derived  under  the  sign  manual,  the  appeal  is  to  the  king  in 
council.  2  Ves.jun.  72.  3  Atk.  635.  3  P.  Wms.  104.  6  Br.  P.  C.  329.  2  Dick.  559.  This 
power  appears  to  have  been  exercised  first  in  the  court  of  Chancery,  and  afterwards  in  the  court 
of  Wards  and  Liveries;  llbut,  upon  its  falling  back  to  the  crown  on  the  abolition  of  the  latter 
court,  it  was  again  delegated  to  the  person  holding  the  great  seal;  and  most  properly;  for 
after  the  custody  is  granted,  the  chancellour  acts  in  matters  relative  to  the  lunatick,  not  under 
the  sign  manual,  but  by  virtue  of  his  general  power  as  keeper  of  the  king's  conscience;  all  sub- 
sequent orders  originate  in  the  court  of  Chancery  itself,  as  the  court  from  which  the  commis- 
sion inquiring  of  the  lunacy  issues,  and  into  which  the  inquisition  is  returned,  and  by  which 
the  grant  founded  on  the  inquisition  is  made.  Expartc  Grimstone,  Ambl.  706.  In  the  matter 
of  Fitzgerald,  2  Sch.  &  Lefr.  438.|| 


a  Inst.  14. 
4  Co.  126. 
(6)    [It  is 
clear  that  the 
statute  was 
not  introduc- 
tive  of  any 
new  right  of 
the  crown ; 
it  was  merely 


My  Lord  Coke,  in  his  2  Inst.  is  of  opinion,  that  by  the  com- 
mon law  the  king  had  no  prerogative  in  the  custody  of  an  idiot's 
lands,  but  that  the  same  belonged  to  the  lords  of  whom  the  lands 
were  holden,  and  that  the  same  was  given  to  the  king  by  some 
act  of  parliament  after  the  making  of  magna  charta,  and  before 
the  statute  de  prorogation  rcgis,  1 7  E.  2.  c.  9.  But  in  4  Co. 
Beverley's  case,  he  says,  that  this  prerogative  was  by  the  common 
law,  and  that  the  statute  de  prcerogativa  regis  is  only  declarative 

a  parliament-  thereof,  (b] 
ary  declar- 
ation of  certain  prerogatives,  which  by  law  resided  in  the  king.  But,  whether  the  king  had 
this  prerogative  by  the  common  law,  or  by  force  of  some  non-existing  statute,  seems  not  so 
clear.  Sracton  makes  no  mention  of  it ;  but  the  author  of  Fleta  tells  us,  that  certain  persons, 
called  tutores,  used  to  have  the  custody  of  the  lands  idiotarum  ct  stultorum;  and  that  this  trust 
having  been  greatly  abused,  an  act  was  made  in  the  reign  of  Edw.  i.  giving  to  the  king  the  cus- 
tody of  the  persons  and  inheritances  idiotarum  ct  stulioruw,  during  their  lives,  if  such  a  nativitate; 
with  a  reservation  to  the  lord  of  all  his  lawful  claims  for  wards,  relief,  and  the  like.  Fleta, 
lib.  i.  c.  ii.  §  10.  Though,  from  the  manner  in  which  this  writer  expresses  himself,  it  should 
seem,  that  this  provision  was  confined  merely  to  the  case  of  natural  fools ;  yet  the  very  intro- 
ductory words  of  the  stat.  of  1 7  Ed.  2.  c.  10.  "  habet  providere"  bhew  a  pre-existent  right  in  t  he 
crown  to  the  custody  of  the  lands  of  lunaticks.] 

(c)  [|The  But  however  that  may  be,  now,  by  the  statute  de  prtcrogativa 

words  of  the  r€giSf  or  17  E.  2.  c.  9.  it  is  enacted,  "  That  the  king  (c)  shall  have 

RexUJ££e'  "  the  custody  of  the  (d)  lands  of  natural  fools,  taking  the  profits 

custodiam.|J  "  o| 


(C)   Who  hath  an  Interest  in  them. 

"  of  them,  without  waste  or  destruction,  and  shall  find  them 
"  their  necessaries  of  whose  fee  soever  the  lands  be  holden ;  and 
"  after  their  death  he  shall  render  the  lands  to  the  right  heirs, 
"  so  that  such  idiots  shall  not  alien,  nor  their  heirs  be  di.siu- 
"  herited." 

And  c.  10.  of  the  said  statute,  "Also  the  king  (a)  shall  provide 
**  when  any  (that  beforetime  hath  had  his  wit  and  memory) 
"  happen  to  fail  of  his  wit,  as  there  are  some  per  lucida  inter- 
"  valla,  that  their  lands  and  tenements  shallbe  safely  kept  with- 
"  out  waste  and  destruction,  and  that  they  and  their  household 
"  shall  live  and  be  maintained  competently  with  the  profits  of 
"  the  same,  and  the  residue,  besides  their  sustentation,  shall  be 
"  kept  to  their  use,  to  be  delivered  unto  them  when  they  come 
"  to  right  mind;  so  that  such  lands  and  tenements  shall  in  no 
*'  wise  be  aliened,  and  the  king  shall  take  nothing  to  his  own 
"  use;  and  if  the  party  die  in  such  estate,  then  the  residue  shall 
"  be  distributed  for  his  soul,  by  the  advice  of  tho  ordinary." 

||  If  a  party  be  duly  found  a  lunatick,  and  that  finding  be  ac- 
quiesced in,  committees  of  his  person  and  estate  are,  by  letters 
patent,  appointed  by  the  chancellour  under  the  authority  tic- 
rived  to  him  from  the  king's  sign  manual.  But  it  is  the  practice 
(unless  the  estate  is  extremely  small)  to  refer  it  to  a  Master  to 
approve  of  a  proper  person  to  act  as  committee.  The  same  per- 
son is  frequently  appointed  committee  both  of  the  person  and 
estate.  In  the  appointment  relations,  unless  there  is  some  spe- 
cifick  objection,  are  preferred  to  strangers.  It  is  no  objection  in 
modern  practice,  though  it  was  so  formerly,  that  the  committee 
of  the  person  is  entitled  as  heir  at  law,  upon  the  death  of  the 
lunatick,  to  his  real  estate.  That  he  is  the  next  of  kin  to  the 
Junatick,  and  may  come  in  for  a  share  of  the  personal  property 
under  the  statute  of  distributions,  has  never  been  considered  as  an 
objection.  But  a  Master  in  Chancery,  or  solicitor  under  the  com- 
mission, cannot,  for  obvious  reasons,  be  appointed  committee  or 
receiver  of  the  estate.  Neither  will  the  court  allow  the  appoint- 
ment of  one  as  committee  of  the  person,  whom  it  finds  engaged 
in  a  bargain  to  give  part  of  the  profits  of  the  office  to  another. 
Where  two  persons  equally  akin  to  a  feme  lunatick,  the  one  a 
man  the  other  a  woman,  applied  for  the  commitment  of  the  per- 
son, the  woman  was  preferred,  as  being  of  the  same  sex,  and 
better  knowing  how  to  take  care  of  her. 

Where  the  custody  of  the  estate  was  granted  to  husband  and 
wife,  the  wife  being  next  of  kin  to  the  lunatick,  Lord  Talbot 
held,  that  the  husband's  right  was  determined  by  the  death  of 
the  wife,  it  being  a  joint  grant,  and  a  mere  authority  without  any 
interest.  Indeed  it  was  not  necessary  to  join  the  husband  in  the 
grant,  for  it  had  been  holden  by  Lord  Parker,  in  Ex  parte  Kitigs- 
mill,  Mich.  1720,  that  a  feme  covert  was  capable  of  such  a 
grant.  It  was  said  by  Lord  Chancellour  King,  that  he  had 
found  by  experience,  that  granting  the  commitment  to  two  had 
been  attended  with  inconveniencies,  by  occasioning  suits,  and  put- 

VoL.IV.  T  tins 
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nd  also 
of  their  goods 
and  chattels. 
4  Co.  148. 


(fl)  jjlnthe 
statute  it  is 
habet  provi- 
dere.Jj 


2  Mad.  Pr.  Eq. 

580. 

i  Collins.  194. 


E.r  parte 
Le  Heup,  18. 
Ves.  221. 

Ex  parte 
Cockayne, 
7  Ves.  591. 
Dormer's  case. 
2P.Wms.262. 
Neal's  case, 
id.  544- 

Ex  partf 

Fletcher, 

6  Ves.  427. 

Ex  parte 

Pincke, 

2  Meriv.  452. 

Exparle 

Ludlow, 

2P.Wms.638. 


Ex  parte 
Lyne,  Ca. 
temp.  Talb.  \ 
143- 

aP.Wms.6i8. 
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Exports         ting  the  estate  to  great  expence.     However,  such  a  grant  is  not 
Le  Heup,         unfrequent  in  practice,  and  in  many  cases  highly  necessary. 

Ex  parte  Where  no  one  can  be  procured  to  act  as  a  committee  of  the 

Warren,  estate,  a  receiver  may  be  appointed  with  a  salary,  upon  giving 

j'coHhis*?'  Q    suc^  secur^y  to  tne  attorney  general  as  a  committee  does.     A 
257.  receiver  has  been  also  appointed  where  the  committee  has  resided 

at  a  distance  from  the  estate,  or  been  infirm,  or  it  has  not  been 
Exparte  thought  expedient  to  entrust  him  with  the  property.  And  where 
Billinghurst,  the  committee  of  the  person  and  estate  has  been  unable  to  give 
Ambl.  104.  the  required  security,  he  has  been  restrained  from  receiving  any 
i  Collins.  362.  part  of  the  estate,  and  a  receiver  has  been  appointed.  The  secu- 
rity generally  required  is  a  bond  by  the  committee  and  two  sure- 
ties, approved  by  the  attorney  general,  in  double  the  amount  of 
Exparte  the  outstanding  estate.  The  bond  has,  under  circumstances,  been 
Northlight,  ordered  to  be  delivered  up,  and  a  less  or  greater  security  taken. 
Exarte'  ^ut  t^1's  *s  an  aPph'cation  not  to  be  encouraged,  as,  if  the  lunn- 
Pereira,  tick  recovers,  he  may  be  without  remedy  on  a  concealment. 

id.  674. 
Lloyd  v. As  the  great  seal  has  the  power  of  appointing,  so  it  can  remove 

1  Dick.  460.      the  committee  if  lie  misconducts  himself,  or  becomes  bankrupt. 

Exparte          But  bankruptcy  is  of  itself  no  reason  for  taking  from  him  the 
Jones,  13  Ves.  1       <•  »u 

'  custody  of  the  person.  || 

Ex  parte  Milclmay,  3  Ves.  a. 

(a) Bro.  Idiot,        The  distinction,  established  by  the  statute  of  E.  2.,  between 

4, 5.    Dyer,  the  king's  interest  in  the  lands  of  an  idiot  and  those  of  a  lunatick, 

25.    Moor,  4.  -g  jaj(j  c]own  antj  admitted  in  all  the  (a)  books  which  speak  of  this 

460.^*7.  matter;  and  on  this  foundation  it  hath  been  (b)  resolved,  that 

Co.Litt.  347.  the  king  may  grant  the  custody  of  an  (c)  idiot  and  his  lands  to  a 

(6)  3  Mod.  43,  person,  his  heirs  and  executors,  and  that  he  had  the  same  interest 

If'.  in  such  a  one  as  he  had  in  his  ward  by  the  common  law. 

bkin.j,  177.  J 

2  Show.  171.     Vern.  9.     Prodgers  and  Lady  Frazier.     (c)  But  the  king  cannot  grant  the  cus- 
tody of  the  body  and  lands  of  a  lunatick  to  one,  to  take  the  profits  to  his  own  use.    Moor,  4. 
France's  case  adjudged.     [Though  the  king  or  great  seal  cannot  grant  a  lunatick's  estate  with- 
out account,  yet  they  may  allow  as  great  a  salary  for  the  maintenance  of  the  lunatick,  as  the 
income  of  the  estate  amounts  to.     Sheldon  v.  Fortescue  Aland,  3  P.  Wms.  no.]     ||In  like 
manner,  though  the  court  will  not  directly  allow  the  committee  any  thing  for  his  care  and 
trouble,  yet  it  will  do  it  indirectly  by  increasing  the  allowance  for  maintenance.     But  such  an 
application  by  a  committee  who  is  a  near  relation,  the  son,  of  the  lunatick,  bound  in  duty  to 
the  trust,  is  considered  as  very  ungracious.     In  the  matter  of  Annesley,  Ambl.  78.|| 

4  Co.  127.  But,  though  a  lunatick  is  by  commission  to  be  under  the  care 

*  Chan.  Ca.       of  the  publick,  and  the  lord  chancellour  is  to  appoint  a  committee 

*W'    lllnthe   for  jimi  whose  acts  are  subject  to  the  controul  and  correction  of 

matter  ot  ,  ,.  /-_,  J        . 

Fitzgerald,        "*e  court  ot  Chancery;  yet  such  a  one, Svhether  so  appointed,  or 

^  Sch.  &  Lefr.  whether  he  of  his  own  head  take  upon  him  the  care  and  manage- 
439.  (d)If  he  ment  of  the  estate  of  a  lunatick,  is  but  in  nature  of  a  bailiff  or 
orderto  pass  trustee  for  mrn>  anc*  accountable  (d)  to  him,  his  executors  or  ad- 
his  accounts,  ministrators. 

he  is  punishable  as  for  a  contempt.  Mad.  Pr.  Eq.  584.  And  the  attorney-general  will 
file  a  bill  against  him  on  behalf  of  the  lunatick,  for  an  account  of,  and  to  secure  the  luna- 
tick's property.  Attorney-general  v.  Panther,  %  Dick,  748.  If  he  has  npt  passed  his 

accounts 
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accounts  regularly  according  to  his  recognizance,  and  as  lie  is  required  by  the  general  order 
of  ijth  December,  1  791,  he  will  not  be  allowed  his  costs.  Mad.  Pr.  Eq.  583.  Ex  parte  Clarke, 
I  Ves.  jun.  296.  Nor  is  he  permitted  to  pass  his  accounts  without  referring  them  to  the  Master 
to  see  what  sums  he  has  had  in  his  hands  from  time  to  time;  and  if  he  is  found  to  have  kept 
money  in  his  hands  unnecessarily,  he  must  pay  interest  for  it.  Ex  parte  Hilliard,  i  Ves.  jun.  90. 
Ex  parte  Catton,  Id.  156.  Notice  also  should  be  given  to  the  next  of  kin  to  attend  at  the 
passing  of  the  accounts  ;  who  are  allowed  to  go  in,  not  by  virtue  of  any  right  they  can  claim 
in  respect  of  their  contingent  possibilities,  so  much  as  for  the  protection  of  the  court,  and  to 
assist  the  court  in  watching  over  the  interests  of  the  lunatick.  But,  unless  the  decree  provides 
for  it,  a  defendant,  who  is  made  party  to  the  suit  merely  in  respect  of  an  annuity  under  a  will, 
will  not  be  allowed  to  attend,  or  to  be  paid  the  costs  in  respect  of  past  attendances;  nor  in- 
deed are  the  next  of  kin  to  be  allowed  the  costs  of  their  attendance,  unless  some  special  case 
be  laid  before  the  court.  Ex  parlc  Wright,  a  Ves.  25.  Tharp  v.  Tharp,  3  Meriv.jio.  Ex 
pnrte  Whitbread,  z  Meriv.  ior.|| 

And  as  the  committees  of  a  lunatick  have  no  interest,  but  an  Vern.  262. 
estate  during  pleasure,  it  hath  been  ruled,  that  they  cannot  make  Foster  v.Mer- 
leases,  nor  any  ways  incumber  the  lunatick's  estate,  without  a  *  ^^ 
special  order  from  the  court  of  Chancery,  where  the  profits  are  mjttee  Of  a 
not  sufficient  to  maintain  the  lunatick.  *  lunatick  can- 

not make  a 

lease  of  the  lunatick's  lands  at  law.  Knipe  v.  Palmer,  a  Wils.  130.  JXor  can  he  present  to  a 
vacant  benefice.  The  right  of  presentation  belongs  to  the  great  seal,  and  was  first  asserted  by 
Lord  Talbot.  i  Wooddes.  409.]  ||As  to  leases,  whether  for  lives,  or  for  term  cf  years  deter- 
minate upon  lives,  or  for  a  term  of  years  absolute,  it  is  provided  by  n  Geo.  3.  c.  20.  that  the 
guardian  or  committee  of  a  lunatick's  estate  may,  in  his  name,  by  the  direction  of  the  great  seal 
signified  by  an  order  made  upon  hearing  all  parties  concerned,  upon  petition,  ki  a  summary 
way,  accept  a  surrender  of  such  leases,  and  execute  new  leases  of  the  premises  therein  com- 
prized ;  the  fines  and  money  received  on  such  renewals  (after  deducting  all  necessary  incident 
charges  and  expences)  to  be  paid  to  the  guardian  or  committee,  and  applied  for  the  benefit  of 
the  lunatick,  in  such  manner  as  the  great  seal  shall  direct  ;  and  upon  the  death  of  the  lunatick, 
the  whole,  or  so  much  of  such  money  as  shall  be  unapplied,  to  be  considered,  as  between  the 
representatives  of  his  real  and  personal  estate,  as  real  estate,  unless  he  shall  be  tenant  for  lift^ 
only,  and  then  as  personal  estate.  By  43  Geo.  3.  c.  75.  §  3.  where  a  lunatick,  having  only  a 
limited  interest  in  freehold  or  copyhold  lands,  has  a  power  of  granting  leases  and  taking  fines, 
reserving  small  rents,  this  power  may  be  executed  by  the  committee  of  the  estate  under  the 
direction  of  the  great  seal  of  the  United  Kingdom  and  of  Ireland  respectively,  according  as  the 
inquisition  may  be  taken  in  England  or  Ireland.  And  by  §  4.  where  the  lunatick  is  entitled  to 
freehold  or  copyhold  estates  in  fee  or  in  tail,  and  an  absolute  interest  in  leasehold  estates,  of 
which  it  may  be  for  his  benefit  that  leases  or  under  leases  should  be  made,  the  committee  of 
the  estate  ma}7,  by  the  order  of  the  great  seal,  make  such  leases  thereof  according  to  the  luna- 
tick's interest  therein,  and  to  the  nature  of  the  tenure  of  such  estates  respectively,  for  such 
terms,  and  subject  to  such  rents  and  covenants,  as  the  great  seal  shall  direct.  By  29  G.  3. 
c.  31.  the  guardian  or  committee  may,  under  the  direction  of  the  great  seal,  surrender  leases 
in  order  to  obtain  renewals  for  the  benefit  of  the  lunatick;  such  renewed  leases  being  to  the 
same  uses  as  those  surrendered  were.|| 

Also,  where  a  lunatick,  before  he  became  such,  made  a  mort-  Vern.»6a. 
gage  of  good  part  of  his  estate  for  50^.  and  the  committee  trans- 
ferred this  mortgage,  and  took  up  3  or  400^.  more  upon  it;  it  was 
holden  by  my  lord  keeper,  that  the  mortgage  should  stand  as  a 
security  for  the  5o/.  only. 

And  as   to   improvements  and   buildings  on   the  lunatick's  Vern.  263. 
estate,  it  has  been  holden,  that  upon  his  death  the  heir  must  be  («)  II  Though 
let  into  the  estate  without  making  any  allowance  for  such  im-  nionev  .lai(i 


has  sometimes  been  allowed;  2  Ves.  jun.  75.  note.;  Sergeson  v.  Sealy,  sAt^-^;  yet  the 
committee  acts  in  such  cases  at  his  peril,  unless  he  has  previously  obtained  an  order  of  the 
court.  Anon.  10  Ves.  104.  Ex  parte  Marlon,  and  Ex  parie  Hilbert,  u  Ves.  397.1)  [But 
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the  committees  of  the  real  estate  of  a  Innatick  may  exercise  the  same  power  pver  it  irt 
regard  to  cutting  timber  for  repairs,  as  any  discreet  person  who  was  the  absolute  owner  of  the 
soil  might  do.  Ex  parlc  Ludlow,  %  Atk.  407.] 


2  Vern.  192. 

Awdley  v. 

Awdley, 

i  Dick.  1 6. 

S.C. 

Eq.  Ca.  Abr. 

277.  S.C. 


The  committees  of  a  lunatick  having  invested  part  of  the  luna- 
tick's  personal  estate  in  a  purchase  of  lands,  made  in  the  lunatick's 
name  to  him  and  his  heirs,  the  question  was,  whether  the  com- 
mittees had  not  exceeded  their  power  by  changing  the  personal 
estate  into  a  real  estate,  and  thereby  defeating  the  next  of  kin,  in 
favour  of  the  heirs  at  law ;  and  after  great  debate,  and  upon 
reading  the  statutes  made  touching  the  granting  of  the  custody 
of  the  lunatick,  whereby  it  is  provided,  that  the  surplus  shall  be 
safely  kept  and  delivered  to  him,  if  he  recover;,  if  not,  upon  his 
death  to  be  employed  for  the  benefit  of  his  soul,  $c.  the  court 
(o)||Thede-  decreed  an  account  of  the  personal  estate,  and  the  lands  pur- 
cree  declared,  chased  to  be  sold,  and  the  money  to  go  and  be  divided,  as  pcr- 

"  that  it  was     sona]  estate,  amongst  the  next  of  kin.  (a) 

"  not  in  the 

"  power  of  any  committee  to  alter  the  nature  of  a  lunatick's  estate."     But  it  does  not  appear 

that  the  decree  ordered  the  lands  to  be  sold;  the  plaintiff  was  to  have  his  share  paid  so  far  as 

there  was  personal  estate  to  pay,  and  the  purchased  lands  were  to  stand  charged  with  the 

remainder.    Reg.  Lib.  1690.  A.  fol.  69.  || 


Ex  parte  Mar- 
chioness of 
Annandale, 
Ambl.  81. 
(6)  Ex  parte 
Grimstone, 
id.  706. 


(c)  Sergeson 
v.  Sealey, 

*  Atk.  414- 

(d)  Ex  partc 
JJromfield, 

.1  Br.  Ch. 
Rep.  510. 
Lord  Oomp- 
ton  v.  Lord 
Oxenden, 
4  Br.  Ch.  Rep. 
5131,    aVes. 
jun.  69. 
(*)  4  Br.  Ch. 
Rep.  397. 
aVes.jun.26i. 
Ex  parte 
Baker,6V«s.8. 

Smith  v. 
Attorney 
General,  cited 
in  6  Ves.  260. 
(f)  Ex  partc 
Whitbread, 
a  Meriv.  102. 


[It  is  a  rule,  stated  indeed  by  Lord  Hardwiclce  to  be  never 
departed  from,  not  to  vary  or  change  the  property  of  a  Juna- 
tick,  so  as  to  effect  any  alteration  as  to  the  succession  to  it. 
But  Lord  Apsley,  C.  decreed  (b]  incumbrances  paid  off  in  the 
lifetime  of  the  lunatick  out  of  savings  of  the  estate,  to  be 
assigned  to  attend  the  inheritance,  and  not  in  trust  ior  the  next 
of  kin,  the  ruling  principle  in  the  management  of  a  lunatick's 
estate  being,  the  doing  that  which  is  most  beneficial  to  the 
lunatick.  Hence  the  court  will  «rder  part  of  the  lunatick's 
personal  estate  to  be  laid  out  in  repairs  (c),  or  even  upon 
improvements  of  his  real  estate,  if  the  interest  of  the  lunatick 
requires  it,  and  the  next  of  kin  cannot  shew  good  cause 
against  it.  So,  if  the  interest  of  the  lunatick  requires  it  (</), 
the  court  will  order  timber  upon  his  estate  to  be  cut  and  sold, 
and  the  produce  of  it  will  go  -to  his  personal  represent- 
atives. The  immediate  interest  of  the  lunatick  is  the  only 
object  which  the  court  attends  to;  the  eventual  interests  of  the 
succession  are  not  regarded :  there  is  no  equity  as  between 
mere,  absolute,  real,  and  personal  representatives;  they  must 
take  the  property  as  they  find  it;  and  therefore  (e)  a  charge 
upon  the  estate  falling  in  to  the  lunatick  as  the  representative  of 
the  person  for  whose  benefit  the  charge  was  made,  shall  sink  for 
the  benefit  of  the  heir. 

1|  The  next  of  kin  are  not  considered  as  having  any  interest  what- 
ever in  the  lunatick's  property.  "  When  the  court  is  called  upon 
"  to  make  an  allowance,"  says  Lord  Eldon  (/),  "  it .  lias  nothing 
"  to  consider  but  the  situation  of  the  lunatick  himself,  always 
"  looking  to  the  probability  of  his  recovery,  and  never  regard* 
"  ing  the  interests  of  the  next  of  kin.  With  this  view  only,  in 

"  cases 
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'*  cases  where  the  estate  is  considerable,  and  the  persons  who 
"  will  probably  be  entitled  to  it  hereafter,  are  otherwise  unpro- 
"  vided  for,  the  court,  looking  at  what  it  is  likely  the  lunatick 
"  himself  would  do,  if  he  were  in  a  capacity  to  act,  will  make 
"  some  provision  out  of  the  estate  for  those  persons.     So,  where 
"  a  large  property  devolves  upon  an  elder  son,  who  is  a  luna- 
"  tick,  as  heir  at  law,  and  his  brothers  and  sisters  are  slenderly 
"  or  not  at  all  provided  for,  the  court  will  make  an  allowance 
"  to  the  latter  for  the  sake  of  the  former,  upon  the  principle 
"  that  it  would  naturally  be  more  agreeable  to  the  lunatick, 
"  and   more    for  his  advantage,    that  they  should  receive  an 
"  education  and   maintenance  suitable  to  his  condition,  than 
"  that  they  should  be  sent  into  the  world  to  disgrace  him  as 
"  Beggars.     So  also,  where  the  father  of  a  family  becomes  a 
"  lunatick,  the  court  does  not  look  at  the  mere  legal  demands, 
"  which  his  wife  and  children  may  have  upon  him,  and  which 
"  amount,    perhaps,    to  no  more   than   may  keep  them  from 
"  being  a  burthen   on  the  parish ;    but  considering  what  .the 
"  lunatick  would  probably  do,  and  what  it  would  be  beneficial 
"  to  him  should  be  done,  makes  an  allowance  for  them  pro- 
"  portioned   to  his  circumstances.     But  the  court  does  not  do 
"  this,  because,   if  the  lunatick   were  to  die  to-morrow,  they 
"  would   be  entitled  to  the  entire  distribution  of  his  estate,  nor 
"  necessarily  to  the  extent  of  giviug  them  the  whole  surplus 
"  beyond    the   allowance  made    for   the   personal  use   of  the 
"  lunatick.     The  court  does  nothing  wantonly  or  unnecessarily 
"  to  alter  his  property,  but  on  the  contrary,  takes  care  for  his 
"  sake,  that  if  he  recovers,  he  shall  find  his  estate  as  nearly  as 
"  possible  in  the  same    condition  as  he  left  it,  applying  the 
"  property  in   the  mean   time,  in  such   manner  as    the  court 
"  thinks  it  would  have  been  wise  and  provident  in  the  lunatick 
"  himself  to  apply  it,  in  case  he  had  been  capable."     Acting 
therefore  upon  this  principle,  that  the  court  will  not  refuse  to  do 
for  the  benefit  of  the  lunatick's  family,  that  which  it  is  probable 
the  lunatick  himself  would  have  done,  it  has  not  confined  the 
allowance  to  such  relations  only  as  he  would  be  bound  to  pro- 
vide for,  but  has  extended  it  to  brothers,   and  other  collateral 
kindred,  reserving  to  its  own  discretion  the  amount  and  pro- 
portions of  such  allowance. 

The  court  of  Chancery  will  not  permit  any  part  of  the  luna-  Expartt 
tick's  estate  to  be  laid  out  on  private  security.  H  Cathorpe, 

i  Cox,  i8». 

Also,    the   care  and  management  of  all    affairs  relating   to  Pr.  Ch.  303. 
idiots  and  lunaticks  is  so  peculiarly  under  the  power  and  direc-  Abr-Eq-  278. 
tion  of  the  court  of  Chancery,  that  all   abuses  in  relation  to 
them,  as  taking  them  out  of  the  custody  of  their  committees, 
marrying  them,  $c.  (a)  are  punishable  as  contempts  to  that  W  ^T  not 
court.  producing 

them,  when 
required.    Lord  Wenman's  case,  i  P.  Wins.  701,     Ex  parte  Ludlow,  ^  P.  Wms.  638 

[Although  the  guardianship  of  the  king  may  be  said  to  be  de-  Ex  parie 
termined  by  the  death  of  the  lunatick,  yet  it  hath  been  holden,  Grimstoqe, 

T  3  that 
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that  the  chancellour  may  make  an  order  in  the  lunatick's  affairs 
after  his  death,  upon  a  report  made,  or  petition  presented  in 
his  lifetime. 


Ambl.  706. 

Ex  parte 

Armstrong, 

3  Br.  Ch. 

Rep.  238.    Ex  parte  M'Dougal,  i  a  ¥68.384. 


||  Whore  a  person  agreed,  in  the  lifetime  of  a  lunatick,  to  be 
bound  by  a  traverse,  and  upon  the  lunatick's  death  refused  to  be 
bound  by  it,  an  attachment  was  granted  against  him. 

In  the  matter       The  committee,  it  is  clear,  remains  under  the  controul  of  the 
court  after  the  death  of  the  lunatick. 


Ex  parte 
Hoberts, 
a  Atk.  308. 


of  Fitzgerald, 
a  lunatick.  2 
Sch.&Lefr.  433- 


Wigg  v.  Tyler, 
s  Dick  552. 
Ex  parte 
Gilbert,  i  Ball 
and  Beam.  297. 

4  Co.  126.  b. 
Co.  Copy- 
hold, 15*. 


Cox  v.  Daw- 
son,  Noy,  27: 
Hob.2i5.S.C. 
per  Hobart. 
Lutw.  373. 

Eavers  v. 
Skinner. 
Cro.  Ja.  105. 


Finch's 
Law,  95. 
i  H.  7.  24. 
»9E.  3.  436. 

a  Roll.  Abr. 
546. 


The  assets  of  a  lunatick,  after  his  death,  are  distributable  only 
by  bill.  The  committee  cannot  have  a  reference  on  motion 
to  ascertain  the  next  of  kin,  that  the  money  in  his  hands  may  be 
distributed  ;  such  a  reference  can  be  made  only  on  bill  filed.  || 

But  it  seemeth,  that  the  statute  of  E.  2.  which  giveth  the 
wardship  of  idiots'  lands  to  the  king,  he  finding  them  convenient 
maintenance  out  of  the  profits  thereof,  extends  not  to  copyhold 
lands,  for  the  prejudice  that  would  thereby  ensue  to  the  lord ; 
but  yet  all  alienations  made  by  an  idiot  of  his  copyhold  lands 
after  office  found,  shall  be  avoided  by  the  king. 

And  yet  it  hath  been  holden,  that  though  the  king  cannot 
have  the  custody  of  an  idiot  or  lunatick  copyholder,  by  reason  of 
the  prejudice  that  might  accrue  to  the  lord  thereby,  that  yet  the 
lord  of  a  manor  de  communijure  hath  not  the  custody  of  a  luna- 
tick's lands,  but  that  there  must  be  a  custom  to  warrant  it. 

But  it  hath  been  resolved,  that  the  lord  shall  have  the  custody 
of  one  that  is  mutus  $•  surdus,  without  alleging  any  custom  for 
it.  And  the  reason  given  why  the  lord  shall  have  the  custody  is, 
because  otherwise  he  would  be  prejudiced  in  his  rents  and  ser- 
vices, which  reason  extends  as  well  where  there  is  no  custom,  as 
where  there  is ;  and  if  the  custody  of  one  that  is  mutus  $•  surdus 
of  common  right  belongs  to  the  lord,  by  the  same  reason  of  one 
that  is  a  lunatick. 

|| The  king  is  not  vested  with  the  custody  of  a  right  of  entry 
or  action  descending  to  an  idiot.  || 

And  though  the  king,  as  hath  been  said,  has  the  sole  direction 
and  management  of  idiots,  fyc.  yet  a  private  person  may  confine 
a  friend  who  is  mad,  and  bind  and  beat  him,  Sfc.  in  such  man- 
ner as  is  proper  in  such  circumstances. 

Also,  by  the  17  G.  2.  c.  5.  §  20.  reciting,  that  there  are  some- 
limes  persons,  who,  by  lunacy  or  otherwise,  are  furiously  mad, 
or  so  far  disordered  in  their  senses,  that  they  may  be  dan- 
gerous to  be  permitted  to  go  abroad,  it  is  therefore  enacted, 
"  That  it  shall  and  may  be  lawful  for  any  two  or  more 
"  justices  of  the  peace  where  such  lunatick,  or  mad  person, 
•'  shall  be  found,  by  warrant  under  their  hands  and  seals, 
"  directed  to  the  constables,  churchwardens,  and  overseers  of 

"  the 
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**  the  poor  of  the  parish,  town,  or  place,  or  some  of  them,  to 

*'  cause  such  person  to  be  apprehended  and  kept  safely  locked 

**  up  in  such  secure  place,  within  the  county  or  precinct  where 

"  such  parish,  town,  or  place  shall   lie,  as  such  justices  shall, 

"  under  their  hands  and  seals,  direct  and  appoint  ;  and  (if  such 

"  justices  find  it  necessary)    to  be   there  chained,  if  the  last 

*;  legal  (a)  settlement  of  such   person   shall  be  in  any  parish,  (a)  An  idiot 

"  town,   or  place  within  such  county  or  precinct  ;  and  if  such  g^"5  a.  settle- 

"  settlement  shall  not  be  there,  then  such  person  shall  be  sent  ™f"e 

f  i  •  i  111  i  other  poor 

"  to  the  place  of  his  or  her  last  legal  settlement  by  a  pass,  as  chii(j)  anj  tne 

"  vagrants  bv  this   act  are  directed  to  be  sent,  and  shall  be  father  ought 

"  locked   up'  or  chained,   by  warrant   of  two  justices  of  the  *°  maintain 

"  county  or  precinct,  to  which  such  person  is  so  sent  in  man-  ^cannot,  the 

"  ner  aforesaid  ;  and  the  reasonable  charges   of  keeping,    re-  parish  or  place 

*'  moving,    maintaining,  and  curing  such  person  during  such  where  he  is 

'•  restraint,    (which    shall  be   for  and  during   such  time  only 

*'  as  such  lunacy  or  madness  shall  continue,)  shall  be  satisfied 

"  and  paid  (such  charges  being  first  proved  on  oath)   by  order 

"  of  two  or  more  justices  of  the  peace,  directing  the  church- 

"  wardens   or   overseers    where  any  goods,  chattels,  lands,  or 

"  tenements  of  such  person  shall  be,  to  seize  and  sell  so  much 

"  of  the  goods  and  chattels,  or  receive  so  much  of  the  annual 

"  rents  of  the  lands  and  tenements  as  is  necessary  to  pay  the 

"  same,  and  to  account  for  what  is  so  seized,  sold,  or  received 

*'  to  the  next  quarter  sessions  ;  but  if  such  person  hath  not  an 

"  estate  to  pay  and  satisfy  the  same  over  and  above  what  shall 

"  be  sufficient  to  maintain  his  or  her  family,  then  such  charges 

"  shall   be  satisfied   and   paid  by  the  parish,  town,  or  place, 

"  to   which   such   person   belongs,  by  order   of  two  justices, 

"  directed  to  the  churchwardens  or  overseers  for  that  purpose." 

"  Provided  that  this  act,  or  any  thing  contained  therein,  shall  ([Private  mad- 
"  not  extend,  or  be  construed  to  extend,  to  restrain  or  abridge  hous.ci  ™* 
"  the  prerogative  of  the  king,  or  the  power  or  authority  of  the  i^enced  a^d" 
"  lord  chancellour,  lord  keeper,  or  commissioners  of  the  great  are  otherwise 
"  seal  for  the  time  being,  or  of  the  chancellour  or  vice-chancel-  regulated,  by 
"  lour  of  the  countv  palatine  of  Lancaster  for  the  time  being,  or  btat*  I4  Geo-3- 

«ri_  1    •  •  i_          i        l    *         r    1_  1    »•  C.  49.,  COntl- 

"  of  the  chamberlain,  or  vice-chamberlain  01  the  county  palatine  nued  bv  stat 
"  of  Chester  for  the  time  being,  touching  or  concerning  such  19  Ge6.3. 
"  lunaticks,  or  to  restrain  or  prevent  any  friend  or  relation  of  c.  15.,  and 

"  such  lunaticks  from  taking  them  under  their  own  care  and  "lade.  PerPe~ 
„  tual  by  stat. 

•<  protection.  a6G>-.  c>91. 

See  the  acts  of  48  Geo.  3.  c.  96.   55  Geo.  3.  c.  46.   59  Geo.  3.  c.  137.  which  provide  for  the 
better  care  and  maintenance  of  lunaticks  being  paupers  or  criminals  in  England.[j 

(D)  How  far  their  Want  of  Understanding  shall  be 
said  to  be  prejudicial  to  them  in  Civil  Respects. 


idiot,  or  person  non  compos,  may  inherit,  because  the  law,  Co.  Litt.  2.  8. 
in  compassion  to  their  natural  infirmities,  presumes  them 
capable  of  property. 

T  4  Also 
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Co.  Litt.  2. 
a  Vent.  103. 
||  CM.  then, 
whether  he 
may  not  ap- 
point a  game- 
keeper on  his 
manor.  |) 

Co.  Litt.  31.  a. 
4  Co,  134,1*5. 

•^ 

3  J 

(ft}  Yet  vide 
Plowd.  263.  b. 
Vern.  10. 


Perk.  365. 


Lit.  $40 j. 
Co.  Litt.  247. 


4  Co.  23.  b. 
Co.  Copy- 
hold, 79.  107. 


Godolph. 
Orph.  Lrg.  86. 


Salk. 


Also  an  idiot,  or  pdrson  of  noli  sane  memory,  may  purchase, 
because  it  is  intended  for  their  benefit ;  and  if  after  recovery  of 
their  memory  they  agree  thereto,  they  cannot  avoid  it ;  but,  if 
they  die  during  their  lunacy,  their  heirs  may  avoid  it,  for  they 
shall  not  be  subject  to  the  contracts  of  persons  who  wanted  ca- 
pacity to  contract.  So,  if  after  their  memory  recovered,  the 
lunatick,  or  person  von  compos,  die  without  agreement  to  the 
purchase,  their  heirs  may  avoid  it. 

If  an  idiot  or  lunatick  marry,  and  die,  his  wife  shall  be  en- 
dowed ;  for  this  works  no  forfeiture  at  all,  and  the  king  has  only 
the  custody  of  the  inheritance  in  the  one  case,  and  a  power  of  pro- 
viding for  him  and  his  family  in  the  other;  but  in  both  cases  the 
freehold  and  inheritance  is  in  the  idiot  or  lunatick.  And  there- 
fore (a)  if  lands  descend  to  an  idiot  or  lunatick  after  marriage, 
and  the  king,  on  office  found,  takes  those  lands  into  his  custody, 
or  grants  them  over  to  another,  as  committee,  in  the  usual  man- 
ner ;  yet  this  seems  no  reason  why  the  husband  should  not  be 
tenant  by  the  curtesy,  or  the  wife  endowed,  since  their  title  does 
not  begin  to  any  purpose  till  the  death  of  the  husband  or  wife, 
when  the  king's  title  is  at  an  end. 

A  lunatick  shall  be  tenant  by  the  curtesy,  and  shall  have 
dower.  So,  though  a  woman,  being  a  lunatick,  kill  her  husband, 
or  any  other,  yet  she  shall  be  endowed,  because  this  cannot  be 
felony  in  her,  who  was  deprived  of  her  understanding  by  the  act 
of  God. 

If  a  person  non  compos  be  disseised,  and  a  descent  cast,  this,  it 
is  said,  takes  away  his  entry,  but  not  the  entry  of  his  heir;  for 
regularly,  the  non  compos  in  this  case  cannot  allege  the  disability 
in  himself,  because  he  cannot  be  supposed  conscious  of  it.  Nor  is 
he  allowed  ever,  at  any  time,  to  allege  it ;  for  when  he  is  once 
non  compos,  there  is  no  certain  time  when  he  can  be  adjudged  to 
recover  that  disability,  unless  where  he  is  legally  committed,  and 
then  the  acts  during  his  lunacy  will  be  set  aside  and  discharged, 
and  afterwards  the  commission  superseded ;  for  in  no  other  way 
can  the  non  compos  be  legally  restored  to  his  right,  and  to  his 
capacity  of  acting. 

A  person  non  compos,  being  lord  of  a  copyhold  manor,  may 
make  grants  of  copyhold  estates ;  for  such  estates  do  not  take 
their  perfection  from  any  power  or  interest  in  the  lord,  but  from 
the  custom  of  the  manor,  by  which  they  have  been  demised  and 
demisable  time  out  of  mind. 

Idiots  and  lunaticks  are  both  by  the  civil  law,  and  likewise  by 
the  common  law,  incapable  of  being  executors  or  administrators; 
1'or  these  disabilities  render  them  not  only  incapable  of  executing 
the  trust  reposed  in  them,  but  also  by  their  insanity,  and  want 
of  understanding,  they  are  incapable  of  determining,  whether 
they  will  take  upon  them  the  execution  of  the  trust,  or  not. 

Therefore  it  hath  been  agreed,  that  if  an  executor  become  non 
compos,  that  the  spiritual  court  may,  on  account  of  his  natural 
disability,  commit  administration  to  another. 

An 
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An  idiot,  or  person  non  compos,  being  robbed,  shall  be  (a)  »Inst.  713. 

bound  bv  a  sale  of  his  goods  in  a  market-overt.  [fl)  **?*  boui)d 

J  by  a  fine  and 

non-claim,  vide  tit.  Fines  and  Recoveries,  and  zlnst.  516. Cannot  bring  an  appeal  of  the 

death  of  his  ancestor,    a  Hawk.  P.  C.  c.  23.  §  3a. 

||  If  a  defendant  become  insane  after  an  arrest  at  law,  it  is  now  Kernot  vj 

settled,  that  this  is  no  reason  for  discharging  him  out  of  custody,  ^Torman>  2  T] 

upon  filing  common  bail.     Nor  will  the  court  interpose,  though  «  ••39°-  Jbber- 

°  i  r.    i  i  *.    .  „  ,&  son  v.  .Lord 

he  be  insane  at  the  time  of  the  arrest,  and  a  commission  of  lu-  Galway,  6T. 

nacy  (b]  has  actually  issued  against  him.     And  a  lunatick  (c)has  ^132.  Mott 
been  brought  up  by  habeas  corpus  from  St.  Luke's  Hospital,  and 


surrendered  in  court  in  discharge  of  his  bail.  (£)  Steel1*1" 

Alan,  *  Bos.  &  Pull.  362.  (c)  Piilop  v.  Sexton,  3  Bos.  &  Pull.  550. 

But  the  court  of  C.  P.  have  refused  to  compel  security  for  Steel  v.  Alan, 

costs  in  error  on  the  ground  of  the  plaintiff  in  error  being  a  aB°s'&Pull. 

lunatick,  and  a  commission  having  issued  against  him  since  the  437' 
commencement  of  the  suit. 

As  a  commission  of  lunacy  will  not  protect  the  lunatick  against  Anon.  13  Ves. 

an  action,  so  it  will  be  no  defence  against  a  commission  of  bank-  59°- 
rupt,  for  that  is  a  species  of  action.  || 


(E)  How  far  the  Want  of  Understanding  will  excuse 
in  criminal  Cases. 

IT  is  laid  down  as  a  general  rule,  that  idiots  and  lunaticks,   Hawk. P. C. a. 

being  by  reason  of  their  natural  disabilities  incapable  of  judg- 
ing between  good  and  evil,  are  punishable  by  no  criminal  prose- 
cution whatsoever. 

And  therefore  a  person,  who  (d)  loses  his  memory  by  sickness,   3  Inst.  54. 
infirmity,  or  accident,  and  kills  himself,  is  not  njelo  de  se.  (rf)  But,  if  a 

lunatick  in  a 
lucid  interval  kills  himself,  he  is  afrlo  de  te.     Hal.  Hist.  P.  C.  41* 

So,  if  a  man  gives  himself  a  mortal  stroke  while  he  is  non  com-  Hal.  Hist. 
pos,  and  recovers  his  understanding,  and  then  dies,  he  is  notjelo  P.C.  411- 
de  se ;  for  though  the  death  complete  the  homicide,  the  act  must 
be  that  which  makes  the  offence. 

But  it  is  not  (e)  every  melancholy  or  hypochondriacal  distem-  Hal.  Hist. 
per  that  denominates  a  man  non  compos,  for  there  are  few  who  P-C.4ia. 
commit  this  offence  but  are  under   such  infirmities;  but  it  must  llSee  the  case 
be  such  an  alienation  of  mind  as  renders  them  to  be  madmen,  rers>  Ig  jjow< 
or  frantick,  or  destitute  of  the  use  of  reason.  St.  ^.947. 

Arnold's  case, 

16  How.  St.  Tr.  764.  Bellingham's  case,  Collins.  Addend.  636.)!  (e)  In  3  Mod.  100.  it  is  said 
to  be  the  prevailing  opinion,  that  a  person  who  kills  himself  must  be  non  compos  of  course ;  on 
this  supposition,  that  it  is  impossible  a  man  in  his  senses  should  do  a  thing  so  repugnant  to  rea- 
son and  nature.  But  in  Hawk.  P.  C.  c.  a;.  §  3.  this  notion  is  exploded.  And  so  in  Comb.  a,  3. 

And  as  a  person  non  compos  cannot  be  a.felo  de  se  by  killing   Hal. Hist, 
himself;   so  neither  can  he  be  guilty  of  homicide  in  killing   P.C.  30. 

another,   Hawk. P.C.,. 
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letter  (B). 


(a)  Fitz. 
Coron.  351. 
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another,  nor  of  petit  treason.  Also,  if  one  who  has  committed 
a  capital  offence  become  non  compos  before  conviction,  he  shall 
not  be  arraigned  ;  and  if  after  conviction,  he  shall  not  be  exe- 
cuted. 

It  seems  to  have  been  (a)  anciently  holden,  in  respect  of  that 
high  regard  which  the  law  has  for  the  safety  of  the  king's  person, 
t^lat  a  macniian  might  be  punished  as  a  traitor  for  killing  or  offer- 
a  Roll.  Rep.      i°g  to  kill  the  king;  but  this  is  now  (b]  contradicted  by  better 
344.  and  later  opinions. 

(A)3Inst46. 

Co.  Litt.  a47-  H.  P.  C.  10.  43.  Hawk.  P.  C.  a.,  and  herewith  my  Lord  Hale  seems  to  agree, 
Hal.  Hist.  P.  C.  36,  37,  For  he  says,  that  the  reason  is  the  same  between  homicide  and  trea- 
son, and  that  he  that  cannot  acifelonice,  or  animo  felonico,  cannot  act  proditorie.  -  But  as 
this  exception  laid  down  by  my  Lord  Coke,  4  Co.  124.,  though  contradicted  by  himself,  3  Inst. 
6.,  tends  so  much  to  the  safety  of  the  king's  person,  he  is  not  willing  to  question  it.  See  Had- 
field's  case,  Collins.  483. 


Hal.  Hist. 
P.C.3o. 


Vide  supra, 
(B). 

Keil.53- 
Dalt.  c.  95. 
Hawk.  P.  C.  a. 

a  Roll.  Abr. 

547- 

Hob.  134. 
Co.  Litt.  247- 
Hawk,  P.  C.  a. 
Hal.  Hist. 
P.C.ij,i6.38. 


The  great  difficulty,  in  these  cases,  is  to  determine  where  a 
person  shall  be  said  to  be  so  far  deprived  of  his  sense  and  me- 
mory, as  not  to  have  any  of  his  actions  imputed  to  him;  or 
where,  notwithstanding  some  defects  of  this  kind,  he  still  appears 
to  have  so  much  reason  and  understanding  as  will  make  him 
accountable  for  his  actions,  which  my  Lord  Hale  distinguishes 
between,  and  calls  by  the  names  of  total  and  partial  insanity ;  and 
though  it  be  difficult  to  define  the  invisible  line  that  divides  per- 
fect and  partial  insanity,  yet,  says  he,  it  must  rest  upon  circum- 
stances, duly  to  be  weighed  and  considered  both  by  the  judge  and 
jury,  lest  on  the  one  side  there  be  a  kind  of  inhumanity  towards 
the  defect  of  human  nature,  or  on  the  other  side  too  great  an  in- 
dulgence given  to  great  crimes;  and  the  best  measure  he  can 
think  of  is  this :  Such  a  person,  as  labouring  under  melancholy 
distempers,  hath  yet  ordinarily  as  great  understanding  as  ordi- 
narily a  child  of  fourteen  years  hath,  is  such  a  person  as  may  be 
guilty  of  treason  or  felony. 

It  hath  been  already  observed,  that  he  who  is  guilty  of  any 
crime  whatsoever  through  his  voluntary  drunkenness,  shall  be 
punished  for  it  as  much  as  if  he  had  been  sober. 

Also,  he  who  incites  a  madman  to  do  a  murder,  or  other  crime, 
is  a  principal  offender,  and  as  much  punishable  as  if  he  had  done 
it  himself. 

And  here  we  must  observe  a  difference  the  law  makes  between 
civil  suits,  that  are  terminated  in  compensationem  damni  illa.ti, 
and  criminal  suits,  or  prosecutions,  that  are  ad  -pcenam  8$  in  mn~ 
dictum  criminis  commissi ;  and  therefore  it  is  clearly  agreed^  that 
if  one  who  wants  discretion  commits  a  trespass  against  the  per- 
son or  possession  of  another,  he  shall  be  compelled  in  a  civil 
action  to  give  satisfaction  for  the  damage. 

1|  But,  though  insanity  excuses  from  the  guilt  of  criminal 
actions,  yet  it  highly  imports  the  publick  safety  that  the  offender 
shall  not  be  suffered  to  go  at  large ;  it  is  therefore  enacted  by 
st.  39  &  40  Geo.  3.  c.  35.,  "  That  in  all  cases  where  it  shall  be 
"  given  in  evidence  upon  the  trial  of  any  person  charged  with 

2  "  treason, 
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"  treason,  murder,  or  felony,  that  such  person  was  insane  at  the 
"  time  of  the  commission  of  such  offence,  and  such  person  shall 
"  be  acquitted,  the  jury  shall  be  required  to  find  specially  whe- 
"  ther  such  person  was  insane  at  the  time  of  the  commission  of 
"  such  offence,  and  to  declare  whether  such  person  was  acquitted 
"  by  them  on  account  of  such  insanity;  and  if  they  shall  find 
"  that  such  person  was  insane  at  the  time  of  the  committing 
"  such  offence,  the  court  before  whom  such  trial  shall  be  had, 
"  shall  order  such  person  to  be  kept  in  strict  custody,  in  such 
"  place  and  in  such  manner  as  to  the  court  shall  seem  fit,  until 
"  his  majesty's  pleasure  shall  be  known;  and  it  shall  thereupon 
"  be  lawful  for  his  majesty  to  give  such  order  for  the  safe  custody 
"  of  such  person,  during  his  pleasure,  in  such  place  and  in  such 
"  manner  as  to  his  majesty  shall  seem  fit ;  and  in  all  cases  where 
"  any  person,  before  the  passing  of  this  act,  has  been  acquitted 
"  of  any  such  offences  on  the  ground  of  insanity  at  the  time  of 
"  the  commission  thereof,  and  has  been  detained  in  custody  as 
"  a  dangerous  person  by  order  of  the  court  before  whom  such 
"  person  has  been  tried,  and  still  remains  in  custody,  it  shall  be 
"  lawful  for  his  majesty  to  give  the  like  order  for  the  safe  custody 
"  of  such  person,  during  his  pleasure,  as  his  majesty  is  hereby 
"  enabled  to  give  in  the  cases  of  persons  who  shall  hereafter  be 
"  acquitted  on  the  ground  of  insanity. 

§  2.  "  And  if  any  person  indicted  for  any  offence  shall  be  in- 
"  sane,  and  shall  upon  arraignment  be  found  so  to  be  by  a  jury 
"  lawfully  impannelled  for  that  purpose,  so  that  such  person 
"  cannot  be  tried  upon  such  indictment,  or  if  upon  the  trial  of 
"  any  person  so  indicted  such  person  shall  appear  to  the  jury 
"  charged  with  such  indictment  to  be  insane,  it  shall  be  lawful 
"  for  the  court  before  whom  any  such  person  shall  be  brought  to 
"  be  arraigned  or  tried  as  aforesaid,  to  direct  such  finding  to  be 
"  recorded,  and  thereupon  to  order  such  person  to  be  kept  in 
"  strict  custody  until  his  majesty's  pleasure  shall  be  known ;  and 
"  if  any  person  charged  with  any  offence  shall  be  brought  before 
"  any  court  to  be  discharged  for  want  of  prosecution,  and  such 
"  person  shall  appear  to  be  insane,  it  shall  be  lawful  for  such 
"  court  to  order  a  jury  to  be  impannelled  to  try  the  sanity  of 
"  such  person ;  and  if  the  jury  so  impannelled  shall  find  such 
"  person  to  be  insane,  it  shall  be  lawful  for  such  court  to  order 
"  such  person  to  be  kept  in  strict  custody,  in  such  place  and  in 
"  such  manner  as  to  such  court  shall  seem  fit,  until  his  majesty's 
"  pleasure  shall  be  known;  and  in  all  cases  of  insanity  so  found, 
"  it  shall  be  lawful  for  his  majesty  to  give  such  order  for  the 
"  safe  custody  of  such  person  so  found  to  be  insane,  during  his 
"  pleasure,  in  such  place  and  in  such  manner  as  to  his  majesty 
"  shall  seem  fit. 

By  §  3.  "  For  the  better  prevention  of  crimes  being  committed 
"  by  persons  insane,  it  is  further  enacted,  That  if  any  person 
"  shall  be  discovered  and  apprehended  under  circumstances  that 
"  denote  a  derangement  of  mind,  and  a  purpose  of  committing 
"  some  crime,  for  which,  if  committed,  such  person  would  be 

"  liable 
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"  liable  to  be  indicted,  and  any  of  his  majesty's  justices  of  the 
"  peace  before  whom  such  person  may  be  brought  shall  think  fit 
"  to  issue  a  warrant  for  committing  him  or  her  as  a  dangerous 
"  person  suspected  to  be  insane,  such  cause  of  commitment  being 
"  plainly  expressed  in  the  warrant,  the  person  so  committed 
"  shall  not  be  bailed  except  by  two  justices  of  the  peace,  one 
"  whereof  shall  be  the  justice  who  has  issued  such  warrant,  or 
"  by  the  court  of  general  quarter  sessions,  or  by  one  of  the 
"  judges  of  his  majesty's  courts  in  Westminster  Plall,  or  by 
"  the  lord  chancellour,  lord  keeper,  or  commissioners  of  the 
"  great  seal. 

By  §  4.  reciting  that  insane  persons  had,  at  different  times, 
endeavoured  to  gain  admittance  to  his  majesty's  presence,  by  in- 
trusion on  his  majesty's  palaces  and  places  of  residence  and 
otherwise,  and  his  majesty's  person  may  be  endangered  by  reason 
of  the  insanity  of  such  persons,  it  is  enacted,  "  That  if  any  per- 
"  son  who  shall  appear  to  be  insane  shall  endeavour  to  gain 
"  admittance  to  his  majesty's  presence,  by  intrusion  on  any  ot 
"  his  majesty's  palaces  or  places  of  residence,  or  otherwise,  so 
"  that  there  may  be  reason  to  apprehend  that  his  majesty's  per- 
"  son  may  be  endangered,  it  shall  be  lawful  for  his  majesty's 
"  privy  council,  or  one  of  his  majesty's  principal  secretaries  of 
"  state,  to  cause  such  person  to  be  brought  before  them  or  him ; 
"  and  if  upon  examination  it  shall  appear  that  there  is  reason  to 
"  apprehend  such  person  to  be  insane,  and  that  the  person  of 
"  his  majesty  may  be  endangered  by  reason  of  the  insanity  of 
"  such  person,  it  shall  be  lawful  for  his  majesty's  privy  council, 
"  or  one  of  his  majesty's  principal  secretaries  of  state,  to  order 
"  such  person  to  be  kept  in  safe  custody  in  such  place,  and  in 
"  such  manner,  as  according  to  circumstances  shall  be  ascer- 
"  tained;  and  for  such  purpose,  it  shall  be  lawful  for  the  lord 
"  chancellour,  lord  keeper,  or  lords  commissioners  for  the  cus- 
"  tody  of  the  great  seal  of  Great  Britain.,  to  award  a  commission 
"  under  the  said  great  seal,  directed  to  certain  commissioners  to 
"  be  therein  named,  to  enquire  into  the  sanity  of  such  person, 
"  and  whether  the  person  of  his  majesty  may  be  endangered 
'*  by  reason  of  the  insanity  of  such  person,  and  for  such  purpose, 
"  to  direct  the  sheriff  of  the  county  where  such  person  shall  be, 
"  to  summon  a  jury  to  try  the  sanity  of  such  person,  and 
"  whether  his  majesty's  person  may  be  endangered  by  reason 
"  of  the  insanity  of  such  person,  in  the  same  manner  as  juries 
"  are  summoned  to  try  the  sanity  of  persons  on  a  commis- 
"  sion  in  the  nature  of  a  writ  de  lunatico  inquirendo ;  and  if 
"  upon  the  inquisition  so  taken  it  shall  be  found  that  such  per- 
"  son  is  so  far  insane  that  the  person  of  his  majesty  may  be 
"  endangered  by  reason  of  the  insanity  of  such  person,  it  shall 
"  be  lawful  for  the  lord  chancellour,  lord  keeper,  or  lords  com- 
"  missioners  for  the  custody  of  the  great  seal  for  the  time  being, 
"  to  take  order  for  the  safe  custody  of  such  person  so  long  as 
"  there  shall  be  reason  to  apprehend  that  the  person  of  his 
"  majesty  may  be  endangered  by  reason  of  the  insanity  of  such 

"  person; 
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"  person ;  and  if  it  shall  afterwards  appear  that  such  person 
"  shall  have  recovered  the  use  of  his  or  her  reason,  so  that  there 
"  shall  be  no  longer  any  reason  to  apprehend  any  danger  to 
"  his  majesty's  person  from  the  insanity  of  such  person,  it  shall 
"  be  lawful  for  the  lord  chancellour,  lord  keeper,  or  lords 
"  commissioners  for  the  custody  of  the  great  seal  for  the  time 
"  being,  to  inquire  into  the  fact  by  such  means  as  to  him  or 
"  them  shall  seem  proper;  and  if  it  shall  appear  to  his  or  their 
"  satisfaction,  that  such  person  has  so  far  recovered  the  use  of 
«'  his  or  her  reason,  that  there  is  no  ground  for  apprehending 
"  any  danger  to  his  majesty's  person  from  the  insanity  of  such 
"  person,  it  shall  be  lawful  for  the  said  lord  chancellour,  lord 
"  keeper,  and  lords  commissioners  respectively,  to  direct  such 
"  person  to  be  discharged  from  custody,  either  absolutely  or 
"  conditionally,  or  under  restrictions,  as  tc  him  or  them  shall 
"  seem  meet." 

By  56  Geo.  3.  c.  1 17.  reciting  that  "  it  is  expedient  that  pro- 
"  vision  should  be  made  for  the  due  care  of  persons  who  may, 
"  after  conviction  for  any  criminal  often ce,  become  insane,  it  is 
"  therefore  enacted,  That  if  any  person  having  been  duly  con- 
"  victed  of  any  offence,  who  after  such  conviction,  and  during 
"  his  or  her  imprisonment  or  continuance  in  any  gaol, 
"  prison,  hulk,  penitentiary  house,  or  house  of  correction, 
"  under  sentence  of  transportation  or  imprisonment,  shall  be- 
"  come  insane,  and  it  shall  be  duly  certified  by  two  physicians 
"  or  surgeons  that  such  person  is  insane,  it  shall  be  lawful  for 
*''  one  of  his  majesty's  principal  secretaries  of  state  to  direct, 
"  by  warrant  under  his  hand,  that  such  person  as  aforesaid 
"  shall  be  removed  to  such  lunatick  asylum  or  other  proper 
"  receptacle  for  insane  persons  in  the  United  Kingdom,  as  his 
"  majesty's  said  principal  secretary  of  state  may  judge  proper 
"  and  appoint;  and  every  such  person  so  removed  as  aforesaid 
"  shall  remain  under  confinement  in  such  lunatick  asylum  or 
"  other  proper  receptacle  as  aforesaid,  or  in  any  other  lunatick 
"  asylum  or  other  proper  receptacle,  to  which  such  person  may 
ts  be  removed  by  any  like  order,  until  it  shall  be  duly  certified 
"  to  his  majesty's  said  principal  secretary  of  state,  by  two  phy- 
"  sicians  or  surgeons,  that  such  person  has  become  of  sound 
"  mind;  whereupon  his  majesty's  said  secretary  of  state  is 
"  hereby  authorized,  if  such  person  shall  still  remain  subject  to 
"  imprisonment  or  to  be  continued  in  custody,  to  issue  his 
"  warrant  to  the  keeper  or  other  person  having  the  care  of  any 
"  such  lunatick  asylum  or  other  proper  receptacle  as  aforesaid, 
"  directing  that  such  person  shall  be  removed  back  from  such 
"  lunatick  asylum  or  other  proper  receptacle,  to  the  gaol, 
"  prison,  hulk,  penitentiary  house,  or  house  of  correction,  from 
"  whence  the  said  person  or  persons  shall  have  been  taken,  for 
"  the  purposes  of  being  confined  in  such  lunatick  asylum  or 
"  other  proper  receptacle  as  aforesaid  during  the  time  of  their 
"  being  insane;  or,  if  the  period  of  imprisonment  or  custody  of 
"  such  person  had  expired,  that  such  person  shall  be  discharged." 

(F)  How 
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(F)  How  far  their  Acts  are  good,  void,  or  voidable  : 
And  of  the  late  Provisions  by  Statute  Law. 

4  Co.  114.  JJERE  we  must  first  distinguish  between  acts  done  by  idiots 
a  And.  145-  and  lunaticks  in  pais,  and  in  a  court  of  record  ;  that  as  to 

(a}\  purchase  those  solemnly  acknowledged  in  a  court  of  record  («),  fines  and 
at  a  great  recoveries,  and  the  uses  declared  on  them,  they  are  good,  and 
undervalue  by  can  neither  be  avoided  by  themselves  nor  their  representatives; 
deed,  fine,  and  for  jt  js  to  ^e  presumed,  that  had  they  been  under  these  disabi- 
taTned^rom  a  lities,  the  judges  would  not  have  admitted  them  to  make  these 
lunatick,  but  acknowledgments. 
previous  to 

his  being  found  such,  said  to  be  set  aside  in  Chancery,  2  Vern.  678.  [A  court  of  equity  is 
indeed  reported  in  one  case  to  have  relieved  a  remainder-man  against  a  fine  levied  by  an  idiot, 
even  against  a  purchaser.  Tothil's  Transactions,  43.  That  it  would  relieve  in  this  case  in  the 
same  manner  as  it  relieves  against  fines  levied  in  the  case  of  fraud,  Mr.  Fonblanque  thinks  is 
inferrable  from  the  argument  in  Day  v.  Hungat,  i  Ro.  Rep.  115.  Eq.  Tr.  48.] 

4  Co.  114.  Therefore  if  a  person  non  compos  acknowledges  a  fine,  it  shall 

alnst.483-       stand  against  him  and  his  heirs;  for  though  the  judges  ought 

Bro.  tit.  Fines,  not  to  acimjt  of  a  fine  from  a  madman  under  that  disability, 

Co  Litt  347.    yet  when  it  is  once  received  it  shall  never  be  reversed,  because, 

13  Co.  113.       the  record  and  judgment  of  the  court  being  the  highest  evi- 

dence that  can  be,  the  law  presumes  the  conusor  at  that  time 

capable  of  contracting  ;  and  therefore  the  credit  of  it  is  not  to 

be  contested,  nor  the  record  avoided  by  any  averment  against 

the  truth  of  it. 

a  And.  193.  So,  in  case  of  a  fine,  levied  by  an  idiot,  it  shall  stand  against 

4  Co.  124.  him  and  his  heirs;  for  no  averment  of  idiocy  can  vacate  the 
fine  ;  nor  will  an  office,  finding  him  an  idiot  a  nativitate,  be  suf- 
ficient to  reverse  the  fine,  for  that  were  to  lessen  the  credit  of 
judgments  in  courts  of  record,  by  trying  them  by  other  rules 
than  themselves. 

_     rje  ,s  As  to  acts  done  by  them  in  pais,  they  are  distinguished  into 

case  4  Co.  124.  v°id  and  voidable,  though  as  to  themselves  they  are  regularly 
Stroud  v.  unavoidable,  because  no  man  is  allowed  to  disable  himself,  for 
Marshal,  the  insecurity  that  may  arise  in  contracts  from  counterfeit  mad- 
^r^VE1<  398-  ness  and  folly.  Besides,  if  the  excuse  were  real,  it  would  be 
And  so  a  Bl.  repugnant  that  the  party  should  know  or  remember  what  he 
Commix.  did.  But  the  heirs  and  executors  may  avoid  such  acts  in  pais, 
Yates  v.  Boen,  by  pleading  the  disability  ;  for  there  is  no  such  repugnancy  in 


62.  F.N.B.  202.  ||And  by  Wilmot,  J.  "  It  does  seem  to  be  very  unaccountable,  that  a  man 
"  should  be  at  liberty  to  avoid  his  own  acts  by  the  duress  of  man,  and  not  by  the  duress  of 
"  heaven.  And  the  reason  given  for  it  in  the  books,  that  a  man  cannot  know  what  he  did 
"  when  he  was  mad,  is  to  me  quite  unintelligible  ;  for  what  inconsistency  is  there  in  saying, 
"  he  does  not  know  he  ever  did  such  an  act;  but  if  he  did,  he  was  mad  when  he  did  it? 
"  The  best  and  the  truest  reason  seems  to  be,  that  the  law  has  directed  a  particular  mode  of 
"  inquiry  for  the  manifestation  of  insanity,  and  avoiding  the  acts  of  persons  under  that  un- 
"  happy  visitation.  The  king,  as  the  general  curator  of  all  such  persons,  is  to  take  them  under 
«*  his  immediate  protection,  and  after  an  office,  finding  the  insanity,  to  avoid  such  of  their  acts 
«  as  he  thinks  proper."  See  Wilra.  Opin.  and  Judgm.  ijj.J] 

The 
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The  feoffment  of  an  idiot,  or  non  compos,  is  not  void,  but  void-  4  Co.  143. 
able;  but  it  cannot  be  avoided  by  himself  by  entry,  &c.  and  the  Show.  P.  C. 
reason  hereof  given  in  some  books  is,  as  before  observed,  because  J5J-  Carth. 
no  man  by  law  is  permitted  to  disable  himself.     The  better  rea-  j5^£.  '  ' 
53on  in  this  case  seems  to  be,  that  anciently  these  feoffments  were  3  Mod.  301. 
made  not  only  for  the  benefit  of  the  parties,  but  of  the  realm,   a  Salk.427. 
being  annually  paid   for  by  the  attendance  of  the  tenants  in  576-   Show. 
military  service,  or  in  tillage,  and  so  were  presumed  to  be  equally  *^   Comb  ^ 
for  the  benefit  of  the  lord  and  tenant,  and  therefore  they  were  4,g.  468. 
not  holden  to  be  void  in  themselves.     And  though  an  infant,  at  iz  Mod.  174. 
the  age  of  discretion,  defined  by  the  law,  may  avoid  them,  and 
choose  which  is  most  for  his  benefit;  yet,  as  to  a  person  of  non 
sane  memory,  there  being  no  time  defined  when  he  recovers  his 
senses,  he  cannot  avoid  such  acts  of  his  own  by  any  subsequent 
act  of  his.  But  the  king,  who  is  the  universal  curator  of  all  mad- 
men, may,  by  writ  de  idiota  inquircndo  avoid  such  alienation,  on 
office  found  ;   for  the  office,  being  of  equal  or  greater  solemnity 
than  the  feoffment,  gives  notice  to  all  men  in  whom  the  freehold 
is  vested  ;  and  after  such  office,  if  the  commission  of  lunacy  be 
discharged,  the  lunatick   is  restored  to  his  lands,  because  the 
king  is  the  proper  person  to  judge  whether  such  alienations  are 
for  the  benefit  of  the  lunatick,  or  at  what  time  he  is  to  be  looked 
upon  to  be  restored  to  his  senses.     Also,  the  heir  may  avoid  such  " 
alienations  by  entry  or  writ  of  dumfuit  non  compos,  for  the  reasons 
before  given.     But  the  fine  or  recovery  of  a  lunatick  cannot  be 
avoided,  because  they  are  acts  of  record,  and  the  judges  are  sup- 
posed to  take  care  that  no  such  alienations  be  allowed  ;  and  if  they 
be,  there  is  no  way  of  rectifying  the  error  by  a  matter  of  equal 
notoriety. 

But,  though  the  king,  or  heir,  may  avoid  the  feoffment  of  a  Ley,  45,  »6. 
non  compos,  yet,  if  such  a  one  be,  by  inquisition,  found  an  idiot  8  Co.  170 
a  nativitate,  or  a  lunatick  from  such  a  time,  though  the  inqui-  ' 

sition  hath  relation  to  the  nativity,  or  time  of  his  becoming  a 
lunatick,  so  as  to  avoid  mesne  acts,  yet  it  shall  not  have  relation 
to  these  times  to  entitle  the  king  to  the  mesne  profits,  for  these 
the  tenant  is  entitled  to  in  consideration  of  the  services  which  he 
is  obliged  to  do  to  those  of  whom  the  land  is  holden:  (a)  also, 
the  king's  title  must  appear  by  matter  of  record,  which  cannot  be  488.  b. 
before  the  inquisition  found. 

Also,  such  heirs  and  representatives,  as  can  take  advantage  of  400.134. 
the  voidable  acts  of  those  they  represent,  must  be  privies  in 
blood,  as  heirs  are,  or  by  representation,  as  executors  ;  but  privies 
in  estate,  as  those  in  remainder  or  reversion,  or  by  tenure,  as  the 
lord  by  escheat,  cannot  take  advantage  of  the  disability  of  him  who 
made  the  feoffment. 

But  the  release,  surrender,  letter  of  attorney  to  give  livery,  a  Roll.  Abr. 
warranty,  or  any  other  deed  or  writing  obligatory,  though  they  7*^.  4  Co.  124, 
regularly  at  law,  as  hath  been  said,  bind  the  non  compos,  are  Ia5' 
mere  nullities  with  respect  to  others,  and  differ  from  a  feoffment, 
which  is  a  matter  of  greater  solemnity,  being  anciently  transacted 
coram  parihts  cwtis,  who  signed  their  attestation  to  the  same, 

which, 


^  our80n's 
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Carth.  435. 
a  Salk.  427. 
576.  Show. 

P.C.Jja,3. 
3  Mod.  301. 
Comb.  468. 
3  Lev.  284. 
S.C. 

Thompson  v. 
Leach,  ad- 


wbich,  it  is  presumed,  they  would  not  have  done,  had  the  indis- 
cretion been  apparent. 

Therefore,  where  a  person  non  compos  being  tenant  for  life, 
with  remainder  to  his  first  and  other  sons,  remainder  over,  did 
before  the  birth  of  any  son  surrender  to  him  in  remainder,  with 
an  intent  to  destroy  the  contingent  remainders,  and  died,  leaving 
issue  a  son;  in  this  case  it  was  holden,  ist,  That  the  surrender 
was  void  ab  initio,  and  not  barely  voidable;  for  had  it  been 
voidable  only,  yet,  if  at  any  time  it  had  been  effectual  to  merge 
the  estate  for  life,  before  the  birth  of  a  son,  it  could  not  have 


judged  in  B  R.  been  revived  again  by  any  act  ex  post  facto,    zdhu  That  the  sur- 

---  1   ««R«,«^^  .  .       .  O.  J  ,      .  *  *  •*  iii-i  i     • 

render  being  void  ab  tnuto,  the  son,  though  he  did  not  claim  as 
heir,  but  by  way  of  remainder,  may  take  advantage  of  it.  And 
this  resolution  seems  agreeable  to  the  strictest  rules  of  reason 
and  law  ;  for  if  the  surrender  had  been  allowed  good  or  voidable 
only,  it  would  have  been  prejudicial  to  all  his  sons  after  born, 
who  were  strangers,  and  third  persons,  and  there  could  no  use 
be  made  of  the  surrender  but  to  do  them  mischief,  which  the 
acts  of  a  madman  ought  not  to  be  allowed  to  do,  when,  by 
a  reasonable  construction,  it  is  in  the  power  of  the  court  to 
help  them.  And  in  this  case  a  difference  was  taken  between  a 
feoffment  and  livery  made  propriis  manibus  of  an  idiot,  and  the 
bare  execution  of  a  deed  by  sealing  and  delivery  thereof,  as  in 
Grantee  dis-  '  cases  °f  surrenders,  grants,  releases,  Sfc.  which  have  their  strength 
train  for  the  onty  °>'  executing  them,  and  in  winch  the  formality  of  livery  and 
seisin  is  not  so  much  regarded  in  the  law  ;  and  therefore  the 
feoffment  is  not  merely  void,  but  voidable  ;  but  surrenders,  (a) 

Srants»  #'•  bJ  an  idiot  arc  void  obinitio. 
but,  if  the  grantee  had  distrained  in  the  life  of  the  grantor  for  the  rent  behind,  the  grantor 
should  not  have  an  action  of  trespass;  for  he  cannot  avoid  his  deed  by  disabling  himself. 
Perk.  fax. 


and  affirmed 
in  the  House 
of  Lords. 
(c)  Therefore 
if  a  man  of 
non  sane  me- 
mory, being 
seised  of  a 
carve  of  land, 
grant  a  rent 
issuing  out 
of  the  same 
land  in  fee, 
and  die, 
and  his  heir 


rent  behind, 
the  heir  shall 


460.124.  a. 
jo  Co.  42.  b. 
alnst.483. 
Bro.  Fait. 
Inrol.  14. 


Co.L5tt.i66.a. 


4  Co.  115. 


If  an  idiot  or  lunatick  enter  into  a  recognizance,  or  acknow- 
ledge a  statute,  neither  they  themselves,  nor  their  heirs  nor 
executors,  can  avoid  them ;  for  these  are  securities  of  a  higher 
nature  than  specialties  and  obligations,  which  yet  they  them- 
selves cannot  avoid,  and  being  matters  of  record,  and  equivalent 
to  judgments  of  the  superior  courts,  neither  they  themselves, 
their  heirs  nor  executors,  can  avoid  them. 

If  parceners  of  non  sane  memory  make  partition,  unless  it  be 
equal,  it  shall  only  bind  the  parties  themselves,  but  not  their 
issue.  And  the  reason  it  binds  the  parties  themselves  is  the  same 
for  which  all  other  contracts  bind  them,  viz.  because  no  man  is 
admitted  to  stultify  himself.  And  the  reason  their  issue  may 
avoid  such  partition  is  the  same  likewise  for  which  they  may 
avoid  all  other  contracts  made  by  such  ancestors  during  their 
insanity,  viz.  because  they  may  be  admitted  to  shew  the  inca- 
pacity of  their  ancestors,  and  so  avoid  all  acts  done  by  them 
during  that  time. 

And  although,  as  hath  been  observed,  according  to  the  strict 
rules  of  law  no  person  is  allowed  to  stultify  himseli,  yet  it  seems 

that 
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that  even  at  law  the  contracts  of  idiots  and  hjnatick?,  after 
office  found,  and  the  party  legal  ly  committed,  are  void,  and  it 
must  be  at  the  peril  of  him  who  deals  with  such  a  one;  and 
that  if  afterwards  the  commission  of  lunacy  be  superseded  or 
discharged,  the  non  compos  shall  be  restored  to  his  legal  right: 
but  this,  it  seems,  must  be  at  the  suit  and  application  of  his 
coirmittee. 

Also,  there  are  frequent  instances  in  equity,  where  not  only  But  ror  this 
idiots  and  lunaticks,  who  come  within  the  protection  of  the  law,  v;de  Chan, 
but  also  persons  of  weak   understandings  have  been   relieved,  ^a-"3-iJ3- 
when  they  appeared  to  have  been  imposed  upon  in  their  dealings;  2  y^^A" 
and  unreasonable  purchases,  and  securities  obtained  from  them,  414.678.4- 
have  been  set  aside  in  their  favour.  vide  tit.  Agree- 

ments. 

A  bill  was  brought  by  a  lunatick  and  his  committee,  to  set  Abr.  Eq.  179. 
aside  a  settlement  which  had  been  obtained  from  him  by  the  Riciler  v. 
defendant,  before  the  issuing  out  of  the  commission  of  lunacy,  Ri^ler. 
but  subsequent  to  the  time  wherein  by  the  commission  he  was 
found  to  have  been  a  lunatick;  and  the  bill  charged  several  acts 
of  insanity  and  distraction  previous  to  the  making  of  the  settle- 
ment, and  the  issuing  out  of  the  commission;  and  charged 
likewi.se,  that  the  commission  of  lunacy  was  still  in  force.  To 
this  bill  the  defendants  demurred,  for  that  it  was  against  a 
known  maxim  in  law,  that  any  person  should  be  admitted  to 
stultify  himself;  because  during  the  continuance  of  the  lunacy, 
he  cannot  be  supposed  to  know  what  he  did.  But  my  lord 
chancellour  over-ruled  the  demurrer,  and  said,  that  rule  was  to 
be  understood  of  acts  done  by  the  lunatick  to  the  prejudice  of 
others,  that  he  should  not  be  admitted  to  excuse  himself  on 
pretence  of  lunacv,  but  not  as  to  acts  done  by  him  to  the  pre- 
judice of  himself.  Besides,  here,  the  committee  is  likewise 
plaintiff,  and  the  several  charges  of  lunacy  are  by  him  in  behalf 
of  the  lunatick ;  and  it  has  been  always  holden,  that  the  de- 
fendant must  answer  in  that  case.  And  so  he  was  ordered 
to  do  here,  though  the  settlement  was  not  unreasonable  in 
itself,  being  only  to  limit  the  estate  in  question  to  the  de- 
fendants, the  uncles,  in  case  of  failure  of  issue  male  of  the 
lunatick,  with  power  for  the  lunatick  to  charge  the  same  with 
considerable  portions  for  his  three  daughters,  with  a  power  of 
revocation. 

Idiots  and   lunatick?,  during  their  lunacy,  are  incapable  of  Swinb.  71. 
making  '.a]  any  will  or  testament ;  as   are  also  persons  grown   S04!"'?'1' 
childish  by  reason  of  extreme  old  age:  so,  one  actually  drunk,  (a)  The  statute 
if  he  be  so  drunk  as  to  have  lost  the  use  of  his  reason :   but,   of^zH.s.  c.i. 
though  a  person  who  wants  understanding  cannot  make  a  will,  gives  a  power 
yet  the  rule  herein  is  not  to  be  taken  from  his  not  being  able  ,to  S??lnf 
to  measure  an  ell  of  cloth,  tell  twenty,  or  the  like;  but  whether  except  mfants, 
he  have  sense  enough  to  dispose  of  his  estate  (b)  with  under-  idiots  ferae 
Standing.  coverts,  and 

persons  of 

non  tone  memory.    (6)  That  it  is  sufficient  that  he  be  able  to  answer  to  familiar  and  usual 
questions.    Cro.  Ja.  497.     6  Co.  »j.  a. 
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Swinb.  72.  But  every  person  making  a  will  is  presumed  to  be  of  sound 

Godolph.  15.  understanding,  until  the  contrary  be  proved;  so  that  the  onus 
i)>er,  203.  probandi  lies  on  the  other  side :  if  the  testator  used  to  have  fits 

6   CO.   147.  •*  ••     ,  .    1       .  -t        '  11  Ml       I 

[For  the  niles  and  lucid  intervals,  and  it  cannot  appear  whether  the  will  be 

ofdetennin-  made  ill  the  one  or  the  other  time,  it  shall  be  presumed  to  be 

ing  what  shall  ma(]e  jn  the  lucid  intervals,  if  there  be  no  argument  of  folly  in 

alS *l\\\-CI"  tne  will;  nay»  tnough  tne  testator  had  no  lucid  intervals,  yet  if 

terval,  where  it  cannot  be  proved  that  he  was  mad  at  the  time  of  making  the 

previous  will,  it  shall  be  presumed  there  was  an  intermission  of  madness 

lunacy  hath  at  t|ie  tjme  of  making  the  will,  if  the  will  be  a  sensible,  orderly 

OT  adSd      wiI15  but  the  Jeast  word  of  folly  in  such.  a  wil1  wil1  overthrow  it : 
see  Attorney-    on  the  other  hand,   if  one  be  a  very  idiot,  and  make  a  good 
General  v.        sensible  will,  yet  the  will  shall  not  stand. 
Panther, 

Fonbl.  Eq.  Tr.  65.  n.  x.  3  Br.  Ch.  Rep.  441.  See  also  White  v.  Wilson,  13  Ves.  88.  Cart- 
wright  v.  Cartwright,  i  Phillim.  100.] 

Godolph.  a6.         If  a  person  of  sound  memory  makes  his  will,  and  afterwards 

4  Co.  61.  b,       becomes  non  compos,  this  is  no  revocation  of  the  will ;  yet  (a)  a 

(a)Vern.  105.    bill  will  not  lie  in  the  lifetime  of  the  non  compos,  to  establish 

the  testimony  of  the  witness  in  perpetuam  ret  mentor/am  to  such 

a  will. 

||  By  stat.  15  G.  2.  c.  30.  it  is  enacted,  "  That  in  case  any 
*'  person  who  now  is,  or  at  any  time  hereafter  shall  be,  found 
"  a  lunatick  by  any  inquisition,  taken  or  to  be  taken  by  virtue 
"  of  a  commission  under  the  great  seal  of  Great  Britain,  or 
"  any  lunatick  or  person  under  a  phrenzy,  whose  person  and 
"  estate  by  virtue  of  any  act  of  parliament  now  are  or  hereafter 
"  shall  be  committed  to  the  care  and  custody  of  particular 
*'  trustees,  shall  marry  before  he  or  she  shall  be  declared  of 
"  sane  mind  by  the  lord  high  chancellour  of  Great  Britain,  the 
<{  lord  keeper,  or  the  lords  commissioners  of  the  great  seal  of 
"  Great  Britain  for  the- time  being,  or  such  trustees  as  afore- 
<£  said,  or  the  major  part  of  them  respectively ;  every  such  mar- 
"  riage  shall  be,  and  is  hereby  declared  to  be  null  and  void  to 
"  all  intents  and  purposes  whatsoever." 

Exparte  It  would   seem,  however,  that  the  marriage  ought  to  be  de- 

Turing,  i  Ves.  clared  void  by  a  sentence  of  the  ecclesiastical  court.  || 
and  Bea.  140. 

A  person  marrying  a  non  compos,  the  custody  of  whom  has  been  consigned  to  a  committee, 
is  guilty  of  a  contempt  of  court,  Ash's  case,  Pr.  Ch.  203.  Eq.  Ca.Abr.  278.  S.  C.,  and  acces- 
saries to  the  marriage  would,  it  seems,  be  ordered  to  attend  the  court,  and  on  refusal  com- 
mitted. Stuart  v.  Taylor,  9  Mod.  98.  a  Eq.  Ca.  Abr.  584.  S.  C. 

Owen v.Davis,       [Courts  of  equity  will  not  only  sustain  contracts  completed  by 

i  Ves.  82.          the  lunatick  whilst  sane ;  but,  under  some  circumstances,  will  en- 

Fonbl.  Eq.        force  performance  of  such  as  were  entered  into  before,  but  were 

not  complete  at  the  time  of  the  lunacy :  "  for  the  change  of  the 

"  condition  of  a  person  entering  into  an  agreement,  by  becom- 

"  ing  lunatick,  will  not  alter  the  rights  of  the  parties,  which  will 

"  be  the  same  as  before,  provided  they  can  come  at  the  remedy  ; 

"  as,  if  the  legal  estate  be  vested  in  trustees,  a  court  of  equity 

"  ought  to  decree  a  performance;  but,  if  the  legal  estate  be  vested 

«  in 
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"  in  the  lunatick  himself,  that  may  prevent  the  remedy  in  equity 
"  and  leave  it  at  law."] 

||  As  the  chancellour  had  no  authority  on  a  petition  in  lunacy,  Ex  parte 
to  order  part  of  the  lunatick's  estate  to  be  sold  for  the  payment  Smith,  5  Ves. 
of  his  debts,  to  prevent  a  bill  by  creditors,  it  is  enacted  by  ^£  ix  Parte 
stat.  43  G.  3.  c.  75.,  "  That  it  shall  and  may  be  lawful  for  the  8  Ves!-o. 
"  lord  chancellour,  lord  keeper,  or  lords  commissioners  for  the 
"  custody  of  the  great  seal  of  the  United  Kingdom,  and  of 
"  Ireland  respectively,  being  entrusted,  by  virtue  of  the  king's 
"  sign  manual,  with  the  care  and  commitment  of  the  custody 
"  of  the  persons  and  estates  of  persons  found  lunatick  or  o£ 
"  unsound  mind,  and  incapable  of  managing  their  affairs,  by 
"  inquisition  taken  in  England  and  Ireland  respectively,  to 
*•  order  the  freehold  and  leasehold  estates  of  such  persons 
"  respectively,  to  be  sold,  or  charged  and  incumbered  by  way 
"  of  mortgage  or  otherwise,  as  shall  be  deemed  most  expedient, 
"  for  the  purpose  of  raising  such  sum  or  sums  of  money  as 
'*  shall  be  necessary  for  payment  of  the  debts,  and  for  per- 
"  forming  the  contracts  or  engagements  of  any  such  persons 
"  respectively,  and  the  costs  and  charges  attending  the  same, 
*'  and  attending  such  sale,  mortgage,  or  incumbrance  respec- 
<{  lively,  and  to  direct  the  committee  or  committees  of  the 
"  estate  of  such  persons  respectively,  to  execute  in  the  name 
"  and  on  behalf  of  such  persons  respectively  conveyances  of  the 
"  estates  so  to  be  sold,  mortgaged,  or  incumbered,  and  to 
"  procure  such  admittance  to,  and  make  such  surrenders  of 
"  the  copyhold  estates  of  such  persons  found  lunatick  or 
"  of  unsound  mind,  and  to  do  all  such  acts  as  shall  be  neces- 
"  sary  to  effectuate  the  same,  in  snch  manner  as  such  chan- 
"  cellour,  keeper,  or  commissioners  of  the  great  seal  of  the 
**  United  Kingdom  and  of  Ireland  respectively  shall  direct ; 
"  which  conveyances  so  to  be  made  in  pursuance  of  any  such 
"  order  as  aforesaid,  shall  be  as  good  and  effectual  in  law  as  if 
"  the  same  had  been  executed  by  every  such  person  so  found 
"  lunatick  or  of  unsound  mind  respectively,  when  in  his  or  her 
"  sound  mind." 

And   by  §  2.  "  In   case  there  shall  be  any  surplus  of  money 
"  to  be  raised  by  any  such  sale  as  aforesaid,  after  answering  the 
"  purposes  aforesaid,  the  same  shall  be  applied  and  disposed  of 
"  in  the  same  manner  as  the  estate  sold  would  have  been  applied  . 
"  if  this  act  had  not  been  made." 

By  stat.  59  G.  3.  c.  80.  §  2.  the  powers  and  provisions  of  the 
above  act,  in  this  respect,  are  extended  to  estates  holden  by 
ancient  demesne,  or  by  copy  of  court  roll. 

By  36  G.  3.  c.  90.  §  3.  reciting  that  "  Commissions  in  the 
;<  nature  of  a  writ  de  lunatico  inquirendo  have  frequently  issued, 
"  and  persons  have  thereupon  been  found  lunaticks,  having 
«'  certain  pans  o  cks  and*  annuities  transferable  at  the 

"  bank  of  England,  standing  in  the -names  of  such  lunaticks  in 

iheir  ov\n  right,  and  the  committees  of  the  estates  of  such 
"  lunaticks  having  like  parts  of  such  stocks  and  annuities 

U  z  "  standing 
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"  standing  in  their  own  names  in  trust  for  or  as  part  of  the 
"  property  of  such  lunaticks,  have  sometimes  died  intestate,  or 
"  gone  to  reside  beyond  the  seas,  or  have  themselves  become 
"  lunaticks,  or  it  has  been  uncertain  and  unknown  whether 
"  they  were  living  or  dead  ;  and  that  it  is  sometimes  proper 
"  and  expedient  that  such  parts  of  the  property  of  such  luna- 
"  ticks  as  aforesaid  should  be  transferred,  but  by  the  laws  in 
"  being  no  valid  or  effectual  transfer  thereof  can  be  made, 
"  whereby  great  inconveniencies  have  arisen;  it  is  enacted,  that 
"  in  all  cases  whatsoever  where  any  such  stock  or  annuities 
"  transferable  or  thereafter  to  be  made  tmnsfefrable  at  the 
"  bank  of  England,  is,  are,  or  shall  be  standing  in  the  name  or 
"  names  of  sucli  lunatick  or  lunaticks,  in  his,  her,  or  their  own 
"  light,  or  in  the  name  or  names  of  the  committee  or  com- 
"  mittees  of  his,  her,  or  their  estate  or  estates,  intrust  for  the 
*'  said  lunatick  or  lunaticks,  or  as  part  of  his,  her,  or  their 
"  property,  it  shall  and  may  be  lawful  to  and  for  the  lord 
*•  cliancellour,  lord  keeper,  or  commissioners  of  the  great  seal 
"  of  Great  Britain  for  the  time  being,  to  order  the  accountant 
"  general,  secretary,  or  deputy  secretary,  for  the  time  being, 
"  of  the  governor  and  company  of  the  bank  of  England,  to 
"  transfer  such  stock  or  annuities  to  or  into  the  name  of  any 
"  new  committee  or  committees,  or  otherwise,  and  also  to 
"  receive  and  pay  over  the  dividends  thereof,  as  the  said  lord 
"  chancellour,  lord  keeper,  or  commissioners  of  the  great  seal 
"  of  Great  Britain  for  the  time  being,  shall  direct;  and  that 
"  such  transfers  and  payments  shall  be  valid  and  effectual  to  all 
"  intents  and  purposes  whatsoever." 

The  act  is  limited  to  the  case  of  stock  standing  in  the  name 
of  the  lunatick  himself,  or  his  committee;  and  does  not  extend 
to  stock  standing  in  the  name  of  another,  to  which  the  lunatick 
is  entitled  as  administrator. 

Notwithstanding  the  control  given  to  the  chancellour  by 
this  statute  over  money  in  the  funds,  it  will  not  be  applied 
in  payment  of  the  lunatick's  debts,  unless  it  be  necessary  for  his 
accommodation.  || 

By  the  4  G.  2.  c.  ic.  it  is  enacted,  "  That  it  shall  and  may 
"  be  lawful  to  and  for  any  person  or  persons,  being  idiot,  luna- 
"  tick,  or  non  compos  mentis,  or  for  the  committee  or  committees 
"  of  such  person  or  persons,    in    his,    her,    or  their  name  or 
"  names,  by  the  direction  of  the  lord   chancellour  of  Great 
"  Britain,   or  the  lord  keeper,   or  commissioners  of  the  great 
"  seal  of  Great   Britain  for  the  time  being,  signified   by   an 
"  order  made  upon  hearing  all  parties  concerned,  on  the  peti- 
"  tion   of  the   person    or  persons    for    whom  such   person    or 
"  persons,  being  idiot,  lunatick,  or  non  compos  mentis,  shall  be 
"  seised  or  possessed   in  trust,  or  of  the  mortgagor  or  mort- 
"  gagors,  or  of  the  person  or  persons  entitled  to  the  monies 
"  secured  by  or  upon  any  lands,  tenements,  or  hereditaments, 
"  whereof  any  such  person  or  persons,  being  idiot,  lunatick,  or 
•"  non  compos  mentis,  is  or  arc,  or  shall  be  seised  or  possessed 

«  by 
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"  by  way  of  mortgage,  or  of  the  person  or  persons  entitled  to 
"  the  redemption  thereof  to  convey  and  assure  any  such 
"  lands,  tenements,  or  hereditaments,  in  such  manner  as  the 
"  lord  chancellour,  $c.  shall  by  such  order  so  to  be  obtained 
"  direct,  to  any  other  person  or  persons;  and  such  conveyance 
"  or  assurance,  so  to  be  had  and  made  as  aforesaid,  shall  be 
"  as  good  and  effectual  in  law,  to  all  intents  and  purposes 
"  whatsoever,  as  if  the  said  person  or  persons,  being  idiot, 
"  lunatick,  or  non  compos  mentis,  was  or  were,  at  the  lime  of 
"  making  such  conveyance  or  assurance,  of  sane  mind,  memory, 
"  and  understanding,  and  not  idiot,  lunatick,  or  non  compos 
"  mentis,  or  had  by  him,  her,  or  themselves  executed  the  same; 
"  any  law,  fyc." 

And  it  is  further  enacted,  "  That  all  and  every  such  person 
"  and  persons  being  idiot,  lunatick,  or  non  compos  mentis,  and 
"  only  trustee  or  trustees,  mortgagee  or  mortgagees  as  aforesaid, 
"  or  the  committee  or  committees  of  all  and  every  such  person 
"  and  persons  being  idiot,  lunatick,  or  non  compos  mentis,  and 
"  only  such  trustee  or  mortgagee  as  aforesaid,  shall  and  may 
"  be  empowered  and  compelled,  by  such  order  so  as  aforesaid 
"  to  be  obtained,  to  make  such  conveyance  or  conveyances, 
"  assurance  or  assurances,  as  aforesaid,  in  like  manner  as  tru.i- 
*'  tees  or  mortgagees  of  sane  memory  are  compellable  to  convey, 
"  surrender  or  assign  their  trust-estates  or  mortgages." 

||It  would  seem  that  the  chancellour  can  make  no  order  under  Ex  parte 
this  act,  unless  a  commission  of  lunacy  has  been  taken  out,  the  °tto  Lewis, 
words  of  the  act  being,  that  "  all  persons  being  lunatick,  or  the  Exparte  ' 
"  committee  of  such   persons  shall  convey."     But,  where  the  Marchioness 
party  was  abroad,  and  had  been  found  a  lunatick  by  a  competent  °f  Annamlale, 
jurisdiction  in  the  country  where  he  resided,  and  a  curator  of  his  Ambl.  80. 
person  and  estate  had  been  regularly  appointed,  he  was  consi-  Gillam,  a  Ves. 
dered  as  a  lunatick  within  the  act.  ,11111.587. 

See  S)  Iva,  v. 
Da  Costa,  3  Ves.  316. 

A  trustee  within  this  act  must  be  without  interest  and  without  Exparte 
duties.    Under  a  trust,  therefore,  to  sell  for  the  payment  of  debts,  Tutin,  3  Ves. 
if  the  trustee  be  a  creditor,  he  is  not  within  ii ;  for  he  has  an  in- 
terest. 

By  36  G.  3.  c.  90.  it  is  enacted,  That  when  trustees  of 
stock,  or  the  personal  representatives  of  such  persons  deceased 
shall  be  absent  out  of  the  jurisdiction,  or  not  amesnable  to  the 
process  of  the  courts  of  Chancery  and  Exchequer,  or  bankrupts, 
or  lunaticlis.  or  shall  refuse  to  transfer  the  stock,  or  to  receive 
and  pay  over  the  dividends  to  the  persons  beneficially  entitled, 
or  it  shai!  be  uncertain  or  unknown  whether  they  are  Jivi  it,-  or 
dead,  it  shall  be  lawful  for  the  said  courts  respectively  in  any 
cause  depending  to  order,  that  the  accountant  general,  or  secre- 
tary, or  deputy  secretary  of  the  governor  and  company  of  the 
bank  of  England  do  transfer  the  said  stock  into  the  name  of  the 
accountant  general  of  the  court  of  Chancery,  or  of  the  deputy 
remembrancer  of  the  court  of  Exchequer,  in  trust  in  such  cause, 

U  3  or 
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or  otherwise  into  the  names  of  the  persons  equitably  or  bene- 
ficially entitled,  as  the  case  may  require,  and  as  to  the  said 
courts  shall  seem  fit ;  and  also  to  order,  that  the  said  accountant 
general,  secretary,  and  deputy  secretary  of  the  bank,  do  pay  over 
the  dividends  of  such  stock  as  the  said  courts  shall  direct.  And 
where  one  or  more,  but  not  all,  of  the  trustees  fall  under  any  of 
the  descriptions  above  mentioned,  the  said  courts  may  order  those 
who  are  forthcoming,  and  ready  and  qualified  to  act,  to  transfer 
the  stock,  and  pay  over  the  dividends,  as  the  said  courts  shall 
direct. 

It  would  seem  not  to  be  necessary,  in  order  to  obtain  relief 

under  this  act,  that  the  lunacy  should  be  found  by  inquisition. 

Simsv.Naylor,  In  a  case  where  no  commission  had  been  taken  out,  the  court 

4  Ves.  360.        made  the  order  on  the  defendant's  refusal  to  transfer ;  the  refusal 

proceeding  from  mere  weakness  of  mind. 

Sylvav.Da  A  lunatick  abroad  under  a  judicial  proceeding  in  the  country 

Costa,  where  he  resides,  in  the  nature  of  a  commission  ofaunacy,  is  not 

8  Ves.  316.        within  this  clause  of  the  act.|| 


(G)  How  they  are  to  sue  and  defend. 

Co,Litt.i35.b.  T1THEN  an  idiot  doth  sue  or  defend  he  shall  not  appear  by 
J  vrif  27<  guardian,  (a)prochein  amy,  or  attorney,  but  he  must  be  ever 

81 


.    n  proper  person 
extends  not  to  an  idiot,     2  Inst.  390. 

4  Co.  124.  b.  But  otherwise  of  him  who  becomes  non  compos  mentis  ,•   for  he 

Palm.  520.  #     s]iajj  appear  by  guardian,  if  within  age,  or  by  attorney,  if  of  full 


335- 


a  ire. 


a  Sid.  125.  If  a  trespass  be  committed  in  the  lands  of  a  lunatick  who  is 

Cokev.Dar-  legally  committed,  (b)  the  committee  cannot  bring  an  action  of 
Goldesb  ^97  trespass  -;  but  this  must  be  brought  in  the  name  of  the  lunatick. 
(b)  Where  a  suit  was  commenced  to  be  relieved  against  a  debt  assigned  by  the  lunatick  without 
consideration;  it  was  holden  not  necessary  that  the  lunatick  should  be  made  a  party.  [For 
this  would  have  been  to  stultify  himself,  i  Ch.  Ca.  113.  But  he  may  be  party  to  a  suit  to 
enforce  an  agreement  entered  into  before  his  lunacy,  lor  there  that  objection  doth  not  arise, 
i  Ch.  Ca.  153.] 

Vern.  106.  If  a  lunatick  be  sued,  he  must  have  a  committee  asigned  to 

him  to  defend  the  suit. 

Mitf.Eq.  |-g0}  jf  a  person  who  is  in  the  condition  of  an  idiot  or  lunatick, 

wins' Yi  i  though  not  found  such  by  inquisition,  is  made  a  defendant,  the 
court  of  Chancery,  upon  proper  information  of  his  incapacity, 
will  direct  a  guardian  to  be  appointed. 

i  Ch.  Ca.  112.  Informations  are  sometimes  exhibited  by  the  attorney  general, 
153-  4  Br.  on  behalf  both  of  idiots  and  lunaticks,  considering  them  as 
q?'  under  the  peculiar  protection  of  the  crown,]  ||and  particularly, 
if  the  interests  of  the  committee  clash  with  those  of  the  lu- 
natick. 

But 
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But  in  such  cases,  a  proper  relator  (a]  ought  to  be  named ;   Mltf-  E(l-  Pl- 
and  where  a  person   found  a  lunatick  has  had  no  committee,  M'  ^ltornev 
such  an  information  has  been  filed,  and  the  court  has  proceeded  General  atrel. 
to  give  directions  for  the  care  of  the  property  of  the  lunatick,   of  Griffith 

and  for  proper  proceedings  to  obtain  the  appointment  of  a  Vaughan,  a 

lunatick.  v. 
committee.  Tyler>  ^tl, 

July,  1764.     On  motion  ordered,  that  a  proper  relator  should  be  appointed,  who  might  be 
responsible  to  the  defendants  for  the  costs  of  the  suit.     Ibid,  note  (y)  2  Eden,  230. 

Persons  incapable  of  acting  for  themselves,  though  not  idiots  Mitf.Eq.  PI. 

or  lunaticks,  have  been  permitted  to  sue  in  equity  by  their  next  *•?• 

•  i  i      •  •  f*   i  *    i  n  -L*inc\ ,  3  per* 

friend,  without  tqe  intervention  or  the  attorney  general.  ||  son  deaf  and 

dumb,  by  her  next  friend  against  Witherly.      In  Ch.  Decree,  ist  December,  1 760.    Decree  on 
Supplemental  Bill,  4th  March,  1779. 
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AN  indictment  is  defined  an   accusation  at  the  suit  of   the   ill.  H.  P.C. 
king,  by  the  oaths  of  twelve  men  [at  least,  and  not  more   I^2-    *Burr. 
than  twenty-three]  of  the  same  county  wherein  the  offence  was  (^Mlfhe court 
committed,  returned  to  inquire  of  all  offences  in  general  in  the  may  reduce 
county,  determinable  by  the  court  in  which  they  are  returned,   it  into  the 
and  finding  a  bill  brought  before  them  to  be  true:  But  when   f°™.nofan 
such    accusation    is  found    by  a  grand  jury,    without  any  bill   without  •end- 
brought  before  them,   and  afterwards  reduced  to  a  formed  in-  ing  it  back 
dictment,  (a)  it  is  called  (6)   a   presentment:    And  when  it  is  to  the  jury, 
found  by  jurors  returned  to  inquire  of  that  particular  offence  5°. °j  ^       s 
only  which  is  indicted,  it  is  properly  called  an  inquisition.  (b)*A  pre- 

sentment is  a  more  comprehensive  term  than  indictment;  for  regularly  an  indictment 
is  an  accusation  given  in  against  a  person  by  the  grand  inquest  for  some  misdemesnour,  where- 
unto  he  is  put  to  answer ;  but  presentments  not  only  include  such  indictments,  but  also  some 
other  informations,  whereunto  the  party  is  not  put  to  answer;  as  presentments  offelo  dc  tc, 
of  fitgam  fecit,  of  deodands,  of  deaths  per  infortunium,  $c.  2  Hal.  Hist.  P.  C.  152,153- — Re- 
gularly, all  presentments  and  indictments  are  traversable,  and  conclude  not  the  party, or  those 
claiming  under  him.  2  Hal. Hist.  P.  C.  153,  154. 

For  the  better  understanding  the  law  herein,  the  same  hath 
been  reduced  to  the  following  heads. 

O 

(A)  Of  the  Nature  of  an  Indictment,  and  how  far 
it  is  considered  as  a  Prosecution  at  the  Suit  of  the 
King. 

U4  (B)  Where 
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(B)  Where  it  is  necessary,  or  the  Party  may  be  tried 
for  a  Capital  Offence  without  it. 

(C)  By  whom  it  is  to  be  found  :  And  therein  who 
may  and  ought  to  be  Indictors. 

(D)  Whether  the  Indictors  or  Grand  Jury  may  find 
Part  of  a  Bill  brought  before  them  true,  and  Part 
false, 

(E)  What  matters  are  indictable. 

(F)  Within  what  Place  the  Offence  inquired  of  must 

arise. 

(G)  What  ought  to  be  the  Form  of  the  Body  of  an 

Indictment  at  Common  Law  :  And  herein, 

1.  How  the  Body  of  an  Indictment  at  Common  Law  ought  to 

set  forth  the  Substance  and  Manner  of  the  Fact. 

2.  How,  the  Persons  mentioned  or  referred  to  in  it. 

3.  How,  the  Thing  wherein  the  OJJince  was  committed. 

4.  How,  the  Circumstances  of  Time  and  Place. 

5.  Where  the   Offence  indictable  may  be  laid  jointly,   and 

whete  severally,  and  where  both  jointly  and  severally,  and 
where  the  Offences  of  several  Persons  may  be  laid  in  one 
Indictment. 

6.  Whether  the  Words  Vi  &  Armis  be  in  any  Case  necessary. 

7.  Whether  it  be  necessary  to  lay  the  Words  contra  Pacem. 

8.  Whether  it  be  necessary  to  lay  it  contra  Coronam  &  Dig- 

nitatem Regis. 

9.  Whether  it  be  necessary  to  lay  it  in  Contemptum  Regis. 

10.  Whether  necessary  to  lay  it  illicite. 

1 1 .  Whether  a  Defect  in  any  of  these  Partictdars  be  amendable. 

(H)  What  ought  to  be  the  Form  of  an  Indictment  upon 
a  Statute  :  And  herein, 

1.  Whether  it  be  necessary  that  such  Indictment  recite  the 

Statute  whereon  it  is  grounded. 

2.  What  Misrecitals  of  such  Statutes  arc  fatal. 

3.  How  far  it  is  necessary  to  bring  the  Offence  indicted  within 

the  very  Words  of  the  Statute. 

4.  Whether  an  Indictment  grounded  on  a  Statute  that  will 

not  maintain  it,  may  be  good  as  an  Indictment  at  Com- 
mon Law. 

5.  How  far  it  is   necessary  to  conclude  Contra  Formam 

Statuti. 

ri     What. 
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(1)  What  ought  to  be  the  Form  of  a  Caption  of  an 
Indictment. 

(K)  Where  an  Indictment  may  be  quashed. 


(A)  Of  the  Nature  of  an  Indictment,  and  ho\v  far  it 
is  considered  as  a  Prosecution  at  the  Suit 
of  the  King. 

AN  indictment  is  a  brief  narrative  of  an  offence  committed  by  2  Hal.  Hist. 
"^  any  person,   which   the  publick  good  requires  should  be  P.C.  169. 
punished;  and  therefore  it  is  said  to  be  a  prosecution  at  the  suit 
of  the  king  merely. 

Hence  also,  from  its  being  the  king's  suit,  it  is  every  day  a  Hawk.  P.C. 
admitted  that  the  party,  who  prosecutes  it,  is  a  good  witness  to  c-35-  §3- 
prove  it. 

And  from  its  being  the  king's  suit  it  is  agreed,  that  no  damages  RolLAbr.zao. 
can  be  given  the  party  grieved  upon  an  indictment,  or  any  other  zRolLAbr.gj. 
criminal  prosecution;  notwithstanding  the  king,  by  his  coramis-  Cr°-Car-53i- 
sion  erecting  a  new  court,  expressly  direct  that  the  party  shall  iVawk.P.C. 
recover  his  damages  by  such  a  prosecution.  c.  25.  $  3. 

Also,  where  by  statute  damages  are  given  to  the  party  grieved  Jones,  380. 
by  the  offence  intended  to  be  redressed,  it  seems,  that  they  cannot  Cro.  Car.  448. 
be  recovered  on  an  indictment  grounded  on  such  statute,  unless  **?P'4brpa~0* 
such  method  of  recovering  them  be  expressly  given  by  the  sta-  *    *w*     ' 
tute;  but  that  they  ought  to  be  sued  for  in  an  action  on  the 
statute,  in  the  name  of  the  party  grieved. 

But,  if  a  statute  prohibit  any  act  to  be  done,  and  by  a  substan-  i  Hal.  Hist. 
live  clause  give  a  recovery  by  action  of  debt,  bill,  plaint,  or  P.  9.171. 
information,  but  mention  not  indictment,  the  party  may  be  in-  **  ru"^as*le  : 
dieted  upon  the  prohibitory  clause,  and  thereupon  fined,  but  not  643/644.  [and 
to  recover  the  penalty;   as  upon  the  statute  of  3  Ja.  c.  5.  pro-  the  distinction 
hibiting  recusants  to  baptize  their  children  by  a  popish  priest  :  taken  by  the 
but  then  it  seems  the  fine  ought  not  to  exceed  the  penalty.  ca 


King  v.  Robinson,  ^  Burr.  805.  "  that  where  the  offence  intended  to  be  guarded  against  by  a 
"  statute  was  punishable  before  the  making  cf  such  statute  prescribing  a  particular  method  of 
"  punishing  it,  there,  such  particular  remedy  is  cumulative,  and  does  not  take  away  the  former 
"  remedy  :  but,  where  the  statute  only  enacts,  that  the  doing  any  act  not  punishable  before,  shall 
"  for  the  future  be  punishable  in  such  and  such  a  particular  manner,  there,  such  particular 
"  method,  by  such  act  prescribed,  must  be  speci6cally  pursued;  and  not  the  common  law 
"  method  of  an  indictment."  R.  v.  Balme,  Cowp.  650.  S.  P.  Yet  the  doctrine  in  the  text 
will  hold  in  respect  of  a  new  offence  created  by  a  statute,  if  the  penalty  be  annexed  to  U  by  a 
separate  and  subttantive  clause  ;  for  in  that  case,  it  is  not  necessary  for  the  prosecutor  to  sue 
for  the  penalty,  but  he  may  proceed  on  the  prior  clause  on  the  ground  of  its  being  a  misde- 
mesnour.  R.  v.  Harris,  4  f  .  R.  aoz.  R.  v.  Wright,  i  Burr.  543.] 

But,  if  the  act  be  not  prohibitory,  but  only  that  if  any  person  *  Hal.  Hist. 
shall  do  such  a  thing,  he  shall  forfeit  5/.  to  be  recovered  by  action  P.  C.  171. 

of 
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Keb.487- 
a  Hawk.  P.  C. 

c.  25-  §  3- 


a  Hawk.  P.  C. 
c.  25.  §  3. 
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of  debt,  bill,  plaint,  or  information,  he  cannot  be  indicted  for 
it ;  but  the  proceeding  must  be  by  action,  bill,  plaint,  or  in- 
formation. 

And  although  damages  cannot  be  recovered  on  an  indict- 
ment, yet  the  court  of  King's  Bench,  having  the  king's  privy 
seal  for  that  purpose,  may  give  to  the  prosecutor  the  third 
part  of  the  fine  assessed  on  a  criminal  prosecution  for  any  offence 
whatsoever. 

Also,  it  is  every  day's  practice  of  that  court  to  induce  defend- 
ants to  make  satisfaction  to  prosecutors  for  the  costs  of  the  prose- 
cution, and  also  for  the  damages  sustained  by  the  injury,  whereof 
the  defendants  are  convicted,  by  intimating  an  inclination  on 
that  account  to  mitigate  the  fine  due  to  the  king. 


a  Hal.  Hist. 
P.  C.  c.  20. 


a,  Hawk.  P.  C. 
c.  25.  §  3- 
(a)  This  pro- 
ceeding upon 
the  maniouvre 
is  wholly 
taken  away  by 
the  statutes 
35  £.3.  0.4., 


(B)  Where  it  is  necessary,  or  the  Party  may  be  tried 
for  a  capital  Offejice  without  it. 

TN  all  criminal  causes  the  most  regular  and  safe  way,  and  most 
consonant  to  the  common  law,  and  the  statutes  of  Magna 
Charta,  c.  29.,  5  E.  3.  c.  p.,  25  E.  3.  c.  4.,  28  E.  3.  c.  3.,  and 
42  E.  3.  c.  3.,  is  by  presentment  or  indictment  of  twelve  sworn 
men ;  yet,  at  common  law,  there  were  several  means  of  putting 
the  party  to  answer  for  a  criminal  offence  without  any  indict- 
ment, some  whereof  are  still  in  force,  and  others  either  grown 
obsolete,  or  wholly  taken  away  by  statute. 

i.  If  a  thief  or  robber  had,  on  fresh  pursuit,  been  taken  with 
the  maniour,  and  the  goods  found  upon  him  brought  into  the 
court  with  him,  he  might  have  been  tried  immediately,  without 
any  indictment :  And  this  is  said  to  have  been  the  proper  me- 
thod of  proceeding  in  such  manors  which  had  the  franchise  of 
infangthefe,  but  is  (a)  obsolete  at  this  day. 

28  E.  3.0.3.,    42  E.  3.0.3.,    a  Hal.  Hist.  c.  20. 


a  Hal.  Hist. 
P.  C.  c.  20. 


2.  Another  kind  of  proceeding  in  cases  capital  without  indict- 
ment  is,  where  an  appeal  is  brought  at  the  suit  of  the  party,  and 
(A)  Such  non-  tn  p]amtiff  js  /M  nonsuit  upon  that  appeal,  yet  the  offender  shall 
suit,  &c.  must  ,  .  ,  v  ',  ,  .  ,  r  .  11 

be  after  the       "e  arraigned  at  the  king  s  suit  upon  such  appeal;  and  so  it  is  in 

case  the  appellant  die  or  release  ;  and  in  such  case,  although  the 
party  be  indicted  as  well  as  appealed,  yet,  upon  the  nonsuit  of 
the  plaintiff,  the  proceeding  for  the  king  shall  not  be  upon  the 
indictment,  but  upon  the  appeal. 
commenced  :  But  for  this  vide  i  Hawk.  P.  C.  c.  25.  §  9. 


appellant  has 
declared,  and 
such  appeal 
must  have 
been  well 


3.  If  a  person  indicted  of  treason  or  felony  confesses  the 
fact,   and  accuses  others  of  being  guilty  of  the  same  offence 
with  him,  by  which  he  becomes  and  is  admitted  an  approver, 
the  parties  accused  may,  on  his  appeal,  be  tried  without  other 
a  Hawk.  P.  C.    indictment  or  presentment. 
c.  24.    2  Hal. 

&c. 

4.  There 


a  Hal.  Hist. 
P.  C.  c.  20. 
But  for  the 
learning 
hereof  vide 


Hist.  P.  C.  c. 


(B)  Wliere  it  is  necessary,  $c.  299 

4.  There  were  before  the  statute  of  i  H.  4.  c.  14.  appeals  by   i Kale's  Hist, 
particular  persons,  especially  of  treason,  in  parliament,  which  P-  C.  c.  20. 
are  said  to  have  been  very  frequent  in  ancient  times,  and  espe-  («)  State  Tri. 
cially  in  the  reign  of  Rich.  2.  bat  are  now  wholly  taken  away  by  ^—A^dtwte 
the  said  statute ;  and  therefore  (a]  where  in  the  reign  of  Cha.  2.  that  though'in 
the  Earl  of  Bristol  preferred  articles  of  high  treason,  and  other  all  capital 
misderaesnours,  against  the  Earl  of  Clarendon,  it  was  resolved  ? 

by  all  the  judges,  that  such  articles  were  within  the  said  statute  ^  ^  peer^ 

I  H.  4.  yet  it  must 

regularly  be 
upon  an  indictment  found  against  him  by  a  grand  jury  of  commoners,   a  Hawk.  P.  C.  c.  44.  §  14. 

But  impeachments  by  the  House  of  Commons  of  high  treason,  a  Hal.  Hist. 

or  other  misdemesnours,  in  the  Lords'  House,  have  been  fre-  P-C.c.  20. 

quently  in  practice,  notwithstanding  the  statute  of  i  H.  4.  and  jjjjj™-^ 

are  neither  within  the  words  nor  intent  of  that  statute;  for  it  is  nioners,  im- 

a  presentment  by  the  most  solemn  grand  inquest  of  the  whole  peachments 

kingdom.  *re  now  con- 

fined  to  mis- 
demesnours, though  perhaps  it  was  formerly  otherwise.     Fitzharris's  case,  1681.     8  Grey's  De- 
bates, 33z.     Seld.  jud.  parl.  —  Parl.  hist.  temp.  Rich,  2.] 

5.  If  in  a  civil  action  in  the  King's  Bench  de  midiere  abditctd  2  Hawk.  P.  C. 

cum  bonis  riri.  upon  not  guilty  pleaded,  the  defendant  be  con-  c-2/-  §6.; 

*        i   r.        ,r     .•         r PI       •  •    i  ^L  i    and  several 

victed  and  found  guilty  of  having  carried  away  the  woman  and  authorities 

goods  with  force  and  feloniously,  he  may  be  put  to  answer  the  there  cited, 
felony  without  farther  accusation ;   for  such  a  charge,   by  the  a  Hal.  Hist, 
oaths  of  twelve  men  on  their  inquiry  into  the  merits  of  a  cause,  in  c* zo> 
a  court  which  has  jurisdiction  over  the  crime,  is  equivalent  to  an 
indictment ;  and  the  king  being  always,  in  judgment  of  law,  pre- 
sent in  court,  may  take  advantage  of  any  matter  therein  properly 
disclosed  for  his  benefit. 

So,  if  upon  a  special  verdict,  in  a  common  action  of  trespass  zHawk.  P.C. 
brought  in  the  King's  Bench,  it  be  found  that  the  defendant  took  ^ft 
the  goods  feloniously,  this  may  serve  for  an  indictment.  c  2 

So,  if  in  an  action  of  slander,  for  calling  a  man  thief,  the  aHal.Hist. 
defendant  justify  that  he  stole  goods,  and  issue  be  thereupon  p- c>  c- 30> 
taken,  and  it  be  found  for  the  defendant;  if  this  be  in  the  King's 
Bench,  and  for  felony  in  the  same  county  where  the  court  sits,  or 
if  it  be  before  justices  of  assise,  who  have  also  a  commission  of 
gaol-delivery,  he  shall  be  forthwith  arraigned  upon  this  verdict  as 
on  an  indictment ;  and  the  reason  is,  because  here  is  a  verdict  of 
twelve  men  in  these  cases,  and  so  the  verdict,  though  in  a  civil 
action,  serves  the  king's  suit  as  an  indictment,  and  is  not  contrary 
to  the  acts  of  25  E.  3.  c.  4.,  28  E.  3.  c.  3.,  and  42  E.  3.  c.  3., 
which  enact,  that  no  man  shall  be  put  to  answer,  $c.  but  by  in- 
dictment or  presentment. 

But  such  a  finding,  in  a  court  which  hath  not  criminal  juris-  a  Hawk.  P.  C; 
diction,  is  of  no  force.  c-  25-.§  6. 

Neither  shall  a  jury's  finding  A.  guilty  on  the  trial  of  an  in-  *  Hawk.  P.  C. 
dictment  against  B.  amount  to  an  indictment  against  2?.,  because  c-  *5-  §  6. 
the  finding  of  one  man  guilty  on  the  trial  of  another  is  extra- 
judicial. 
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a  Hawk.  P.  C. 
c.  25.  §  6. 


judicial,  except  only  in  the  case  of  a  coroner's  inquest  of  death, 
taken  on  view;  for  the  finding  of  a  stranger  guilty,  upon  the  ac- 
quittal of  a  defendant,  on  the  trial  of  such  an  inquest,  is  not 
wholly  extrajudicial,  because  the  jury  acquitting  the  man  on  such 
an  inquest  must  inquire  what  other  person  did  the  fact. 

Also,  if  on  a  declaration  in  the  King's  Bench  against  A.  for 
having  been  guilty  of  a  misdemesnour  simul  cum  B.  the  jury  find 
B.  guilty;  it  is  said,  that  such  a  finding  is  equivalent  to  an  in- 
dictment, because  it  is  not  wholly  extrajudicial. 

6.  If  the  sheriff  return  a  rescue  of  a  prisoner  taken  for  felony, 
or  breach  of  prison  by  one  arrested  for  felony,  this  is  not  suffi- 
cient to  arraign  the  party,  nor  doth  it  (a)  countervail  an  indict- 
ment, for  it  is  not  by  the  oath  of  twelve  men. 


a  Hal.  Hist. 

P.  C.  c.  »o. 

2  Hawk.  P.  C. 

c.  25.  §  14- 

(a)  But  an 

abuse  offered 

to  the  process  of  a  court,  is  such  a  contempt  as  is  punishable  by  imprisonment ;  for  though  by 

the  statute  ofmagna  charta,  $c.  no  man  is  to  be  imprisoned  tinejudicio  parium,  velper  legem 

terra;  yet  it  is  one  part  of  the  law  of  the  land  to  commit  for  contempts,  not  taken  away  by 

any  statute.    Vide  tit.  Attachments. 


i  Hal.  Hist. 

P.  C.  C.  40. 

vide  5  Mod. 
459,  &c. 


And  although  informations  are  practised  oftentimes  in  the 
Crown-office  in  cases  criminal,  and  by  many  penal  statutes,  the 
prosecution  upon  them  is  by  the  acts  themselves  limited  to  be 
by  bill,  plaint,  information,  or  indictment,  yet  the  method  of 
prosecution  of  capital  offences  is  still  to  be  by  indictment,  except 
in  the  cases  above-mentioned. 


(C)  By  whom  it  is  to  be  found  :  And  herein  who  may 
and  ought  to  be  Indictors. 


T^VERY  indictment  is  to  be  found  by  (b)  twelve  lawful  liege 
•*-'  freemen  of  the  (c)  county  wherein  the  crime  was  committed, 
returned  by  the  proper  officer,  without  the  nomination  of  any 
other  person. 


But  for  this 
vide  head  of 
Juries, 
(b)  If  it  ap- 
pears by  the 
caption  of 

the  indictment,  or  otherwise,  that  it  was  found  by  less  than  twelve  men,  the  pro- 
ceedings upon  it  will  be  erroneous,  a  Hawk.  P.  C.  215.  [Nor  ought  there  to  be  more  than 
twenty-three.  2  Burr.  1008,]  But,  if  there  be  thirteen,  or  more,  of  the  grand  jury,  and  twelve 
agree,  it  is  sufficient,  though  the  rest  dissent.  2  Hal.  Hist.  P.  C.  161.  (c)  For  they  are  sworn 
ad  inquirendum  pro  corpore  comitatus,  and  cannot  regularly  inquire  of  a  fact  done  out  of  that 
county  for  which  they  are  sworn,  unless  specially  enabled  by  act  of  parliament,  a  Hal. 
Hist.  P.  C.  163. 


They  must  be  probi  fy  legates  homines ;  therefore  it  is  a  good 
exception  to  one  returned  on  a  grand  jury,  that  he  is  an  alien 


a  Hal.  Hist. 
P.C.I55- 

it  be  in°a'gper-   or  villain,  attainted  in   a   conspiracy,   or  decies  tantum,   or  of 

sonal  action,     perjury,  or  (d)  outlawed,  or  attaint  of  felony  or  prtcmunire. 

a  Hal.  Hist. 

P.  C.  —  But  this  is  left  a  qucere  in  a  Hawk.  P.  C.  c.  aj.  §  18. 


(D)  Whether 


(D)  Whether  part  of  a  Bill  may  be  found  true,  $c.  301 


(D)  Whether  the  Indictors,  or  Grand  Jury,  may 
find  Part  of  a  bill  brought  before  them  true,  and 
Part  false. 

IT  seems  to  be  generally  agreed,  that  a  grand  jury  must  find  a  Roll, 
either  billa  rera,   or  ignoramus  for  the  whole ;  and  that  if  RgP-  5 
they  take  upon  them  to  find  it  specially  or  conditionally,  or  to 
be  true  for  part  only,  and  not  for  the  rest,  the  whole  is  void, 
and  the  party  cannot  be  tried  upon  it,  but  ought  to  be  indicted  c.  25.  §  ^. 
anew,  (a)  («)  [This  doc- 

trine relates 

only  to  cases  where  the  grand  jury  take  upon  themselves  to  find  part  of  the  same  indictment 
true,  and  part  false ;  for  there  they  neither  affirm  nor  deny  the  fact  submitted  to  their  in- 
quiry. But,  where  there  are  two  distinct  counts,  ciz.  one  for  an  assault,  and  the  other  for 
a  riot,  they  may  find  a  true  bill  as  to  the  one,  and  indorse  ignoramus  as  to  the  other  j  for 
this  finding  leaves  the  indictment  as  to  the  count  found,  just  as  if  there  had  been  originally 
only  that  one  count.  R.  v.  Fieldhouse,  Cowp.  325.] 

Hence  it  hath  been  holden,  that  if  a  grand  jury  indorse  a  3  Buls.  ao6. 
bill  of  murder,  billa  vera  se  defendendo,  or  billa  vera  for  man-  a  Roll, 
slaughter,   and   not  for  murder,  the  whole   is  void.    And  the  ^P • s*- 
reason    hereof  given,  is,  that  the  grand  jury  are  not  to  dis-  jVeb^igo 
tinguish  betwixt  murder  and  manslaughter,  for  it  is  only  the  Keil.  50. 
circumstance  of  malice  that  makes  the  difference,  and  that  may 
be  implied  by  the  law  without  any  fact  at  all,  and  so  it  lies 
not  in  the  judgment  of  a  jury,  but  of  the  judge.    Also,  the  in- 
tention of  their  finding  indictments  is,  that  there  may  be  no 
malicious  prosecution;  and  therefore  if  the  matter  of  the  indict- 
ment be  not  framed  of  malice,  but  is  verisimilis,  though  it  be  not 
vera,  yet  it  answers  their  oaths  to  present  it. 

But  it  seems  to  be  now  agreed,  that  the  grand  jury  may,    Fide  a  Hal. 
without  subjecting  themselves  to  any  punishment,  find  part  of  Hist. 161. 
a  bill  true,    and  part  false,  and  that  against  the  direction  of  j^ftM' 
the  court. 

And  it  is  said  by  Hale,  that  if  a  bill  of  indictment  be  for  mur-  «  Hal.  Hist, 
der,  and  the  grand  jury  return  it  billa  vera  quoad  manslaughter,   J^3< 
and  ignoramus  quoad  murder,  the  usual  course  is,  in  the  presence 
of  the  grand  jury,  to  strike  out  malitiose  and  ex  malitid  seta  pra- 
cogitatd,  and  murdravit,  and  leave  in  so  much  as  makes  the  bill 
to  be  but  bare  manslaughter. 

But  yet  the  safest  way  is  to  deliver  them  a  new  bill  for  man-  *  Hal.  Hist, 
slaughter,   and  they  to  indorse  it  generally  billa  vera,  for  the  T6a< 
words  of  the  indorsement  make  not   the  indictment,  but  only 
evidence  the  assent  or  dissent  of  the  grand  inquest;   it  is  the  bill 
itself  which  is  the  indictment,  when  affirmed. 

But  notwithstanding  this  discretionary  power  in  the  grand   a  Hal.  Hist, 
jury,  yet,  by  the  same  author,  if  A.  be  killed  by  B.  so  that  »J*« 
constat  de  persona  occisi  $  occidentis,  and  a    bill    of  murder 
be  presented  to  them,  regularly  ;  they  ought  to  find  the  bill  for 
murder,  and  not  for  manslaughter,  or  se  defendendo  ;  because 
otherwise  offences  may  be  smothered  without  due  trial,  and 

when 
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when  the  party  comes  upon  his  trial,  the  whole  fact  will  be 
examined  before  the  court  and  the  petty  jury.  And  in  many 
cases  it  is  a  great  disadvantage  to  the  party  accused ;  for  if  a 
man  kill  B.  in  his  own  defence,  or  per  infortunium,  or  possibly 
in  executing  the  process  of  law,  upon  an  assault  made  upon 
him,  or  in  his  own  defence  upon  the  highway,  or  in  defence 
of  his  house  against  those  who  come  to  rob  him,  (in  which  three 
last  cases  it  is  neither  felony  nor  forfeiture,  but  upon  not  guilty 
pleaded,  he  ought  to  be  acquitted ;)  yet,  if  the  grand  inquest 
find  ignoramus  upon  the  bill,  or  find  the  special  matter,  whereby 
the  prisoner  is  dismissed  and  discharged,  he  may  nevertheless  be 
indicted  for  murder  seven  years  after. 

Yelv.  99.  If  the  grand  jury  indorse  an  indictment  on  the  statute  of  news 

Hawk.  P.  C.  folia   vera,   but  whether  ista   verba  prolata  fuerunt   malitiose, 

•  25.  9  a.         seditiose,  vel  contra  ignoramus  ;  or  if  they  indorse  an  indictment 

of  forcible   entry  and  forcible  detainer,    billa  vera  as  to    the 

forcible  entry,   and  ignoramus  as   to  .the  forcible  detainer;  or  if 

they  indorse,  that  if  the  freehold  were  in  J.  S.  or  the  possession 

were  in  J.  S.  then  they  find  billa  vera  ,•  the  whole  is  void. 


(E)  What  Matters  are  indictable. 

a  Hawk.  P.  C.  -jyr  Q'p  on]y  capjtal  offences,  such  as  treasons  and  felonies,   are 

(a)2  Where  one  indictable,  but  likewise  all  other  crimes  being  of  a  publick 

was  indicted  nature,  and  mala  in  se,  though  of  an  inferior  kind;  as  mispri- 

for  hiring  a  sions,  and  all  other  contempts,  all  disturbances  of  .'he  peace,  all 

man  to  kill  the  oppressions,  and  all  other  (a)  misdemesnours'whatsoever  of  a  pub- 
master  ot  tiic     VIM  i  •      ,  ^i  i  \      •     i*   .     i 

rolls  and  for    *IC'C  ev1'  example  against  the  common  law,  may  be  indicted. 

wearing  a  sword  with  an  intent  to  kill  the  master  of  the  rolls,  #e.,  or  to  that  effect,  it  was 
moved  in  arrest,  that  an  attempt  only  is  not  punishable  in  our  law,  $  non  cfficit  conatus  nisi 
sequntur  .  fectus  ;  but  the  court  held  clearly,  that  though  in  cases  of  felony  the  law  be  not  as 
it  was  heretofore,  when  voluntas  reputabatur  pro  facto,  yet,  as  to  matters  of  misdemesnour, 
attempts  and  conspiracies  are  punishable.  It.  v.  Bacon.  Sid.  230.  Lev.  146.  S.  C.  Keb.  809. 
,  S.  C.  [And  see  further  R.  v.  Kinnersley,  i  Str.  193.  R.  v.  Rispal,  3  Burr.  1320;  R.  v. 
Vaughan,  4  Burr.  2494.  R.  v.  Scofield,  Cald.  397.  R.  v.  Higgins,  2  Ea  t,  5.  Indictments  also 
lie  for  refusing  a  publick  office,  or  neglecting  duties  imposed  by  the  law.  Rex  v.  Lone,  2  Str. 
920.  R.  v.  Jones,  Id.  1146.  R.  v.  Boyall,  2  Burr.  832.  R.  v.  Bootie,  Id.  864;  for  diso- 
beying an  order  of  sessions,  R.  v.  Robinson,  Id,  799.  for  words  in  defamation  of  a  magi- 
strate spoken  in  his  presence  and  in  the  execution  of  his  office,  R.  v.  Revel,  i  Str.  420.  but 
qu.  whether  for  such  words  spoken  in  his  absence?  and  see  R.  v.  Pocoke,  2  Str.  1157.  R.  v. 
Darby,  3  Mod.  139.  Comb.  45.69.  Indictments  have  been  also  allowed  for  nuisances,  in  making 
great  noises  in  the  street,  R.  v.  Smith,  2  Str.  704 ;  for  carrying  on  offensive  (though  it  could  not 
beproved  that  they  were  unwholesome)  manufactories,  as  preparations  of  aqua  fortis,  or  the  like, 
R.v.  White,  iBurr.333.;  for  offences  against  common  decency,  as  for  taking  up  dead  bodies, 
though  for  anatomical  purposes,  R.  v.  Lynn,  2  T.  R.  733.  for  a  man's  ptiblick  exposure  of 
his  naked  person,  R.  v.  Sir  Charles  Sedley,  i  Sid.  168.  2  Str.  790.  R.  v.  Cranden,  2Campb. 
80. ;  for  using  false  weights  and  measures,  for  producing  false  tokens,  and  for  any  attempt  to 
cheat  and  deceive,  provided  they  be  such  as  people  cannot  by  any  ordinary  care  or  prudence 
be  guarded  against ;  for  where  common  prudence  may  guard  persons  from  not  suffering  by 
them,  the  offence  is  not  indictable.  R  v.  Wheatley,  2  Burr.  1129.  R.  v.  Bower,  Cowp.  323. 
Reg.  v.  Jones,  i  Salk.  379.  R.  v.  Lara,  6  T.  R.  565.  R.  v.  Powell,  i  Sturk.  402.  A  baker 
who  sold  bread  containing  alum,  which  rendered  it  noxious,  was  hoUiei)  r  he  indictable, 
though  it  appeared  that  he  gave  direction:?  to  his  servant  to  mix  it  in  a  manner  which  might 
render  it  harmless,  R.  v.  Dixon,  3  M.  &  S.  II  The  statute  ot  36  G.  3.  c.  22.  §  3.  forbids  the 
use  of  alum  at  all  in  bread. 

9.  It 
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It  is  an  indictable  offence  to  conspire  to  prevent  the  course  of  R.  v.  Maw- 
justice  by  producing  a  false  certificate  (under  the  hands  of  jus-  bey,  6T.  R. 
tices  of  the  peace  that  u  road  indicted  is  in  repair)   in  evidence 
to  influence  the  judgment  of  the  court.     And  in  stating  such  a 
crime  in  the  indictment,  it  is  not  necessary  to  set  forth  that  the 
defendants  knew  at  the  time  of  the  conspiracy,  that  the  contents 
of  the  certificate  were  false,  it  being  sufficient  that  for  such  pur- 
pose they  agreed  to  certify  the  fact  as  true,  without  knowing 
that  it  was  so. 

But  no  injuries  of  (a)  a  private  nature,  unless  they  some  way  27  Ass.  pl.ao. 

concern  the  king  (£)>   can  be  punished  by  way  of  indictment  at  ^ro-  Inu<ict- 

*        *  ment,  16. 

common  law.  Carth  ^ 

Presentment,  26.  (a)  And  therefore  where  one  was  indicted  for  these  words,  viz.  The  jus- 
tices of  peace  have  no  power  to  set  up  a  watch-house  where  the  old  one  stood ;  the  indict- 
ment was  quashed,  because  the  words  are  not  indictable,  for  it  is  a  question  touching  a  right. 

Trin.  27  Car.  2.  Captain  Cane's  case. [Selling  short  measure,  R.  v.  Combrune,  i  VVils. 

301.  R.  v.  Wheatly,  2  Burr.  1125.  R.  v.  Dunage,  Id.  1130.  R.  v.  Osborn,  3  Burr.  1697. 
|j  Changing  barley  by  a  miller,  and  returning  instead  of  it  a  musty  and  unwholesome  mixture  of 
oats  and  barley-meal,  R.  v.  Haynes,  4  M.&S.  214.;  taking  and  detaining  part  of  the  corn  sent  to 
him  to  be  ground,  R.  v.  Chenneld,  2  Str.  793.;  ||  excluding  commoners  by  inclosing,  Willoughby's 
case,  Cro.  El.  90.;  entering  a  yard,  erecting  a  shed,  unthatching  a  house,  or  by  numbers  keep- 
ing another  out  of  possession,  if  unattended  with  violence  lor  riot,  R.  v.  Storr,  3  Burr.  1698. 
R.  v.  Atkins,  Id.  1706.  R.  v.  Blake,  Id.  1731.;  disobeying  a  bye-law,  R.  v.  Sharpies, 
4  T.  R.  777.;  || not  repairing  a  private  road,  though  set  out  under  a  publick  act  of  parliament, 
and  many  individuals  liable  to  the  repair  of  it,  R.  v.  Richards,  8  T.  R.  634.;!!  an  accidental 
injury  in  a  publick  way,  in  the  doing  of  a  lawful  act,  R.v.Gill,  iStr.  190.  all  these  are  offences 
of  a  private  nature,  and  of  course  not  punishable  by  indictment.]  (i)  ||As  in  the  case  of  R.  v. 
Bembridge  and  Powell,  cited  in  R.  v.  Southerton,  6  East.  136.,  who  were  indicted  for  enabling 
persons  to  pass  their  accounts  with  the  Pay  Office,  in  such  a  manner  that  they  might  defraud 
the  government ;  it  was  objected,  that  this  being  only  a  private  matter  of  account  the  offence 
was  not  indictable;  but  the  court  held  otherwise,  because  it  related  to  the  publick  revenue.)! 

Also,  generally,  where  a  statute  either  prohibits  a  matter  of  alnst.  55. 163. 
publick  grievance,  or  commands  a  matter  of  publick  convenience,  ?r°:/a'  •*!?; 
as  repairing  the  common  streets  of  a  town,  fyc.  every  such  dis-  ~  °  V\vherea 
obedience  of  such  statute  is  indictable.  But,  if  the  party  hath  statute  forbids 
once  been  fined  in  an  action  on  the  statute,  such  fine  is,  it  seems,  the  doing  of  a 
a  good  bar  to  the  indictment,  because  by  the  fine  the  end  of  the  *** 
statute  U  satisfied.  W 

without  any  corrupt  motive,  is  indictable.     R.  v.  Sainsbury,  4  T.  R.457.] 

Also,  if  a  statute  extend  only  to  (c]  private  persons;  or  if  it  (c)  Sid.  209. 
extend  to  all  persons  in  general,  but  chiefly  concern  disputes  of  a  W  M"d-  ?*• 
private  nature  (</),  as  those  relating  to  distresses  made  by  lords  on  Raym^o' /"" 
their  tenants,  it  is  said  that  offences  against  such  statute  will  Vent.  104. 
hardly  bear  an  indictment.  2  Inst.  121. 

232.  2  Hawk. 
P.C.c.  25.  §4.    a  Keb.687-697. 

Also,  where  a  statute  makes  a  new  offence,  which  was  no  way  show.  398. 
prohibited  by  the  common  law,  and  appoints  a  particular  pro-  3*^0.34.273. 
ceeding  against  the  offender,  as  by   commitment,  or  action  of  Cro-  JaJ^3, 
debt,  or  information,  $c.  without  mentioning  an  indictment,  it  -gValm    88 
seems  to  be  settled  at  this  day,  that  it  will  not  maintain  an  indict-  Sid.  434.' 3 

ment, 
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6  Mod.  86. 
a  Roll.  Rep. 

247-  398- 

a  Hawk.  P.  C.  c.  25.  §  4- 


ment,  because  the  mentioning  of  the  other  methods  of  proceed- 
ing only,  seems  impliedly  to  exclude  that  by  an  indictment. 

a  Str.  679. 


Trin.  3  G.  i.         Yet  it  hath  been  adjudged,  that  if  such  a  statute  give  a  reco- 

a  klwk  P  C     ^elT  by  a.Cti°n  °f  debt'  bil1'  plaint'  or  in(°rmation,  or  otherwise, 
•ubisupra.  '       ^  authorizes  a  proceeding  by  way  of  indictment. 
a  Hawk.  P.  C.       Also,  where  a  statute  adds  a  new  penalty  to  an  offence  prohi- 
ubi  supra  and    bited  also  by  the  common  law,  it  is  in  the  election  of  the  prose- 
cutor to  proceed  either  at  common  law,  or  on  the  statute;  and 
if  he  conclude  his  indictment  contra  formam  statuti,  and  cannot 
make  it  good  as  an  indictment  on  the  statute;  yet,  if  the  indict- 
ment be  good  as  an  indictment  at  common  law,  it  shall  stand 
as  such,  and  the  words  contra  formam  statuti  shall  be  rejected. 


(F)  Within  what  Place  the  Offence  inquired  of  must 

arise. 

a  Hal.  Hist.  'J'HE  grand  jury  are  sworn  ad  inquirendum  pro  corpore  comitat&s, 
PH'  Jk3p  r  an(*  there*ore»  by  the  common  law,  cannot  regularly  indict  or 
c  ac$?4  Presen*  any  offence  which  does  not  arise  within  the  county  or 
[The  king  can-  Precinct  for  whic,h  they  are  returned. 

not  by  charter,  authorise  the  trial  of  offences  out  of  the  county  where  they  are  committed, 
ibid.  Dougl.  796.] 


a  Hawk.  P.C. 
ibid,  and  seve- 
ral authorities, 
xhere  cited. 
Hawk.  P.C. 
ibid. 

a  Hawk.  P.  C. 
ibid. 


Cro.  Ja.  41. 
Baud's  case. 


a  Hawk.  P.C. 
ubi  supra. 


a  Hawk.  P.C. 

c.»5-  $37- 

a  Hal.  Hist. 
P.  C.  164. 
\\LordHalere~ 


And  therefore,  it  is  a  good  exception  to  an  indictment,  that 
it  doth  not  appear  that  the  offence  arose  within  such  county  or 
precinct. 

Also,  it  hath  been  holden,  that  the  finding  of  a  collateral  mat- 
ter expressly  alleged  in  the  indictment  in  a  different  county  or 
precinct  is  void. 

Also,  it  hath  been  generally  holden,  that  the  want  of  ,an  ex- 
press allegation  of  the  precinct  where  the  offence  happened,  is 
not  supplied  by  putting  it  in  the  margent  of  the  indictment, 
unless  it  go  farther,  as  by  adding  in  comitatu  pradicto,  Sfc.t 
which  seems  to  be  sufficient,  where  in  the  body  of  the  indict- 
ment no  other  county  is  named  before. 

Also,  if  a  fact  be  alleged  in  B.  juxta  D.  in  comitatu  E.,  it  is 
said,  that  hereby  it  sufficiently  appears  that  B.  is  in  the  county 
of  E. 

So,  if  an  arrest  be  alleged  in  the  county  of  A.t  and  one  be 
indicted  for  rescuing  the  party  arrested,  without  saying  in  what 
county,  it  shall  be  intended  to  have  been  in  the  county  of  A., 
where  the  arrest  was. 

It  seems  also,  that  by  the  common  law,  if  a  fact  done  in  one 
county  prove  a  nuisance  to  another,  it  may  be  indicted  in 
either. 

So,  if  A.t  by  reason  of  tenure  of  lands  in  the  county  of  B., 
be  bound  to  repair  a  bridge  in  the  county  of  C.,  if  the  bridge  be 

in 
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in  decay,  he  may  be  indicted  in  the  county  of  C.,  that  he  is  fens  to  the 
bound  rations  tenures  of  lands  in  the  county  of  Z».,  to  repair  the  5  H.  7.  3.  and 
brid-e.  ' 


Also,  by  the  common  law,  if  one  guilty  of  a  (a)  larceny  in  one  *  Hawk.  P.C. 

county  carry  the  goods  stolen  into  another,  he  may  be  indicted  ?*V    (f)Buf> 
9  J  if  A.  rob  B.  in 

m  elther'  the  county  of 

C.,  and  carry  the  goods  into  the  county  of  D.,  A.  cannot  be  indicted  of  robbery  in  the  county 
of  D.,  because  the  robbery  was  in  another  county  ;  but  he  may  be  indicted  of  larceny,  or 
theft,  in  the  county  of  D.,  because  it  is  theft  wherever  he  carries  the  goods.  The  like  law 
in  an  appeal.  7  Co.  ^.  a.  a  Hal.  Hist.  P.  C.  163. 

If  a  man  marry  two  wives,  the  first  in  a  foreign  country,  and  2  Hawk*  P.C. 
the  second  in  England,  he  may  be  indicted  and  tried  for  it  in  Jj^V/3?" 
England   upon  the   statute  of   I  Ja.  i.  c.  u.,   which    makes  it  p.c.  c.^'$7 
felony,  because  the  second  marriage  alone  was  criminal,  and  the  But  for  this 
first  had  nothing  unlawful  in  it,  and  was  merely  of  a  transitory  •fide  Sid.  171. 
nature.     And  by  (b}  Hawkins,  if  the  second  marriage  had  been  KeL  79.1  East, 
in  a  foreign  country,  the  party  might  have  been  indicted  here     '    •C>la-Sa' 
within  the  purview  of  the  said  statute  i  Ja.  i. 

Also,  if  a  woman  be  taken  by  force  in  one  county,  and  carried  *  Hawk.  P.C. 
into  another,  and  there  married,  the  offender  may  be  indicted,  c'25>  $40. 
fyc.  in  the  second  county  on  the  statute  of  3  H.  7.  c.  2.,  because 
the  continuance  of  the  force  amounts  to  a  forcible  taking. 

But,  if  an  offence  in  stealing  a  record,  $c.  contrary  to  8  H.  6.   a  Hawk.  P.C. 
c.  12.  be  committed,  partly  in  one  county,  and  partly  in  another,  tJ>**upra. 
so  as  not  to  amount  to  a  complete  offence  within  the  statute  in 
either,  it  is  said,  that  the  party  cannot  be  indicted  for  a  felony 
in  either,  but  only  for  a  misprision. 

But  notwithstanding  the  above  instances,  it  seems  agreed  as  a  a  Hawk.  P.C. 
general  rule,  that,  let  the  nature  of  the  offence  indicted  be  what  c.aj.  §35- 
it  will,  if  it  appear,  upon  not  guilty,  to  have  been  committed  in 
a  different  county  from  that  in  which  the  indictment  was  found, 
the  party  shall  be  acquitted. 

And  therefore  at  the  common  law,  if  a  man  had  died  in  one  *  Hawk.  P.C. 
county  of  a  stroke  he  received  in  another,  it  was  holden  that  the  f"\*4tliA 
homicide  was  indictable  in  neither,  because  the  offence  was  not  dermustbe"" 
complete  in  either;  but  to  remedy  this  inconvenience,  it  is  en-  tried  where 
acted  by  2  &  3  E.  6.  c.  24.,  "  That  where  any  person  or  persons  the  death  hap- 

"  hereafter   shall   be  feloniously  stricken  or  poisoned  in  one  Pened  •>  but  an 
,    ,.        ~    ,  J        ,  .    '  .  appeal  mav  be 

"  county,  and  die  of  the  same  stroke  or  poisoning  in  another  brought  in 

"  county,  that  then  an  indictment  thereof  founden  by  the  jurors  either  county. 
"  of  the  county  where  the  death  shall  happen,  whether  it  shall  be   7  <^o.  z. 
"  founden  before  the  coroner,  upon  the  sight  of  such  dead  body,  or  Beer's  case. 
"  before  justices  of  the  peace,  or  other  justices  or  commissioners  p  c  *$  • 
ft  which  shall  have  authority  to  inquire  of  such  offences,  shall 
*'  be  as  good  and  effectual  in  the  law,  as  if  the  stroke  or  poisoning 
**  (c)  had  been  committed  and  done  in  the  same  county  where  the 
"  party  shall  die,  or  where  the  indictment  shall  be  so  founden." 

So,  if  A.  had  committed  a  felony  in  the  county  of  Z).,  and  B.  i  Hal.  Hist. 
had  been  accessary  before  or  after  in  the  county"  of  C.,  B.  could  p-  c-  l6J- 
not  have  been  indicted  as  accessary  in  either  county  at  common 
law  ;  but  by  the  above  statute  of  2  &  3  E.  6.  §  4.  he  is  indictable, 
and  shall  be  tried  in  the  county  where  he  ?o  became  accessary. 

VOL.  IV.  X  'it 
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2  Hal.  Hist.  Jt  appears  to  have  been  a  great  doubt  at  common  law,  how 

*  Hawk  P  C  trcason  done  out  of  the  realm  was  triable;  some  holding,  that  it 
c  25.  $48,  49.  was  only  triable  by  appeal  before  the  constable  and  marshal; 
others,  that  it  was  indictable  in  any  county  where  the  king 
pleased ;  and  some,  that  it  was  indictable  where  the  offender  had 
lands :  but  for  a  plain  remedy,  order,  and  declaration  of  this 
matter,  it  is  enacted  by  35  H.  8.  c.  2.,  "  That  all  manner  of 
"  offences,  being  already  made  and  declared,  or  hereafter  to  be 
'•'  made  and  declared  by  any  the  laws  and  statutes  of  this  realm, 
"  treasons,  misprisions  of  treason,  or  concealments  of  treasons, 
"  and  done,  perpetrated,  or  committed,  or  hereafter  to  be  done, 
"  perpetrated,  or  committed,  by  any  person  or  persons  out  of 
"  this  realm  of  England,  shall  be  from  henceforth  inquired  of, 
"  heard,  and  determined,  before  the  King's  justices  of  his  Bench, 
"  for  pleas  to  be  holden  before  himself,  by  good  and  lawful  men 
"  of  the  same  shire  where  the  said  bench  shall  sit  and  be  kept ;  or 
"  else  before  such  commissioners,  and  in  such  shire  of  the  realm, 
*'  as  shall  be  assigned  by  the  kind's  majesty's  commission,  and 
«*  by  good  and  lawful  men  of  the  same  shire,  in  like  manner  and 
"  form,  to  all  intents  and  purposes,  as  if  such  treasons,  fyc.  had 
"  been  done,  $c.  within  the  same  shire,  where  they  shall  be  so 
"  inquired  of,  fyc" 

In  the  construction  hereof  it  hath  been  resolved, 
i.  That  if  after  an  indictment  lias  been  taken  in  pursuance  to 
this  statute,  the  court,  or  commissioners  appointed  by  the  king,  re- 
move into  a  different  county,  the  trial  shall  be  by  jurors  returned 
Stanf.  P.C. ^o.  from  the  first  county  (a),  being  most  agreeable  to  the  general 
Dyer,  286.        course  of  the  common  law,  which  requires  that  indictments  shall 
be  tried  by  jurors  of  the  same  county  in  which  they  were  found. 
3  Tnst.  n.  2.  That  the  commissioners  and  county  for  the  trial  are  well 

2  Hawk.  P.  C.    assigned  by  the  king's  writing  his  name  to  the  commission,  or 
by  his  signing  the  warrant  for  it. 

3.  That  an  offence  in  Ireland,  that  is  treason  here  as  well  as 
-    .  _           there,  is  triable  here  by  virtue  of  this  statute,  unless  it  were  com- 

i     >ure."u       mitted  by  a  peer  of  Ireland ;  in  which  case  it  is  not  triable  here. 
solved  by  three  ,  •',  .  .  ,          .      .         r      „        •  «•      ••• 

judges,  Dy.       because  the  party  would  lose  the  benefit  or  a  trial  by  his  peers.  (6) 

360.  See  also  O'Rouck's  case,  i  Anders.  262.  But  in  Lord  Macguire's  case,  i  St.  Tr.  950. 
i  H.  H.  P.  C.  155*  284.,  it  was  ruled,  that  an  Irish  peer  might  be  tried  by  a  common  jury  in 
England  for  a  treason  committed  in  Ireland.  See  Prynn's  argument,  8  St.  Tr.  341.] 

4.  That  this  statute  is  not  repealed  by  i  &  2  Ph.  &  M.  c.  10. 
§  7.  which  enacts,  that  all  trials  for  treason  shall  be  according 
to  the  common  law. 

By  the  28  H.  8.  c.  15.  it  is  enacted,  that  all  treasons, 
felonies,  robberies,  murders,  and  confederacies  committed  upon 
-  w  the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral 
c.  -.  §.  i.,  '  '  ^as  or  Pretends  to  have  power,  authority,  or  jurisdiction,  shall  be 
which  enacts,  inquired,  tried,  heard,  determined,  and  judged  in  such  shires  and 
that  all  pii-a-  places  in  the  realm  as  shall  be  limited  by  the  king's  commission, 

ci.es  and  fej?"  in  like  form  as  if  such  offences  had  been  committed  on  the  land, 
nies  upon  the 

fea,  &c.  may  be,  tried  in  anyplace  at  sea,  or  upon  the  land  in  his  majesty's  plantations.  [And 
§14.  of  the  same  statute  enacts,  that  the  coinmissionerj,  &c,  shall  have  power  to  try  pirates 

in 


2  Hawk.  P.  C. 

c.  35.  $50. 
(ft)  3  lust,  34. 
H.P.C.  204. 


c.  25 

2  Hawk.  P.  C. 

c.25-  §5*- 


t  Hawk.  P.  C. 

c.  25.  §  53. 
2  Kale's  Hist. 
P.C.  164. 
But  for  this 
vide  tit. 
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in  all  the  colonies,  &c.  in  America,  and  to  grant  warrants,  in  order  to  their  being  apprehended 
and  tried  there,  or  sent  into  England  for  trial.] 

IjAnd  by  43  G.  3.  c.  113.  §  5.  accessories  to  felonies  com- 
mitted upon  the  high  seas,  are  to  be  tried  by  such  court,  and 
in  such  manner  as  is  directed  by  the  above  statute  of  28  H.  3. 
c.  15.  for  the  trial  of  felonies  committed  upon  the  high  seas. 

By  46  G.  3.  c.  54.  all  murders  and  other  offences  committed 
upon  the  sea,  or  in  any  haven,  river,  fyc.  where  the  admiral 
has  jurisdiction,  may  be  inquired  of  and  tried  according  to  the 
common  course  of  the  laws  of  the  realm,  used  for  offences 
committed  upon  the  land  within  the  realm,  and  not  otherwise, 
in  any  of  his  Majesty's  islands,  plantations,  colonies,  dominions, 
forts,  or  factories  under  the  king's  commission ;  and  the  com- 
missioners are  to  have  the  same  powers  for  such  trial  within 
any  such  island,  #c.,  as  any  commissioners  appointed  under  the 
statute  of  28  H.  8.  c.  15.  would  have  for  the  trial  of  offences 
within  the  realm.  The  provisions  of  this  act  are  extended  by 
57  G.  3.  c.  53.,  to  murders  and  manslaughters  committed  in 
places  not  within  his  majesty's  dominions.  It  enacts,  that  mur- 
ders and  manslaughters  committed  on  land,  at  the  settlement  in 
the  bay  of  Honduras,  by  any  person  residing  or  being  within 
the  settlement,  and  in  the  islands  of  New  Zealand  and  Otaheite, 
or  within  any  other  islands,  countries,  or  places  not  within  his 
majesty's  dominions,  nor  subject  to  any  European  state  or 
power,  nor  within  the  territory  of  the  United  States  of  America, 
by  the  master  or  crew  of  any  British  ship  or  vessel,  or  any  of 
them,  or  any  person  sailing  in  or  belonging  thereto,  or  that 
shall  have  sailed  in  and  belonged  to,  and  have  quitted  any 
British  ship  or  vessel  to  live  in  any  of  the  said  islands,  Sfc.  or 
that  shall  be  there  living,  may  be  tried  and  punished  in  any  of 
his  majesty's  islands,  plantations,  colonies,  #c.,  by  the  king's 
commission  issued  by  virtue  of  46  G.  3.  c.  54.  in  the  same 
manner  as  if  such  offences  had  been  committed  on  the  high  seas. 
And  by  §  2.  it  is  provided  that  the  act  shall  not  be  construed  to 
repeal  the  33  H.  8.  c.  23. 

By  10  and  1 1  W.  3.  c.  25.  §  13.,  murders  and  other  capital 
offences  committed  in  Newfoundland,  and  the  isles  thereto 
belonging,  may  be  tried  in  any  county  of  England ,-  which  juris- 
diction does  not  seem  to  be  taken  away  by  the  subsequent  statutes 
enabling  the  crown  to  erect  courts  of  civil  and  criminal  juris- 
diction in  that  country. 

By  33  H.  8.  c.  23.  it  is  enacted,  that  if  any  person  being  ex- 
amined before  the  king's  council,  or  three  of  them,  upon  any 
manner  of  treasons,  misprisions  of  treasons,  or  murders,  confess 
such  offences,  or  if  the  council,  or  three  of  them,  upon  such 
examination,  shall  think  any  person  so  examined  to  be  vehe- 
mently suspected  of  any  treason,  misprision  of  treason,  or 
murder,  the  king's  commission  may  be  made  to  such  persons, 
and  into  such  shires  and  places  as  shall  be  named  and  ap- 
pointed by  the  king,  for  the  speedy  trial  of  such  offenders ;  and 
the  commissioners  shall  have  power  to  inquire  and  determine  such 

X  2  offences 
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offences  within  the  shires  and  places  limited  by  their  commissions, 
in  whatsoever  other  shire  or  place  within  the  king's  dominions  or 
without  such  offences  so  examined  were  done  or  committed. 

But  this  act  of  33  H.  8.  c.  23.  not  providing  for  the  trial  of 
accessories  before  the  fact  in  murder,  or  for  the  trial  of  the 
offence  of  manslaughter,  it  is  enacted  by  43  G.  3.  0.113.  that 
its  powers  and  authorities  shall  be  extended  to  the  offence  of 
procuring,  directing,  counselling,  commanding,  or  otherwise 
becoming  an  accessory  before  the  fact  to  any  murder,  and  also 
to  the  offence  of  manslaughter. 

Ealing's  case,        It  was  in  one  case  objected,  that  the  statute  of  33  H.  8. 
i  East,  P.  C.      0.23.  did  not  extend  to  murders  committed  out  of  the  realm, 
but  the  objection  was  over-ruled,  the  statute  being  clear*  as  to 
that  point. 

By  2  G.  2.  c.  21.  it  is   enacted,  "  That  where  any  person 
"  shall  be  feloniously  stricken  or  poisoned  upon  the  sea,   or 
"  at  any  place  out  of  that  part  of  Great  Britain  called  England, 
"  and  shall  die  of  the  same  stroke  or  poisoning  within  that  part 
"  of  Great  Britain  called  England,  or  where  any  person  shall 
"  be  feloniously  stricken  or  poisoned  at  any  place  within  that 
"  part  of  Great  Britain  called  England,  and  shall  die  of  the 
"  same  stroke  or  poisoning  upon  the  sea,  or  at  any  place  out  of 
"  that  part  of  Great  Britain  called  England,  in  cither  of  the  said 
«•  cases  an  indictment  thereof,  found  by  the  jurors  of  the  county 
"  in  that  part  of  the  kingdom  of  Great  Britain  called  England, 
«'  in  which  such  death,  stroke,  or  poisoning  shall  happen  re- 
"  spectively  as  aforesaid,  whether  it  shall  be  found  before  the 
"  coroner  upon  the  view  of  such  dead  body,  or  before  the 
<c  justices  of  the  peace,  or  other  justices  or  commissioners  who 
"  shall  have  authority  to  inquire  of  murders,  shall  be  as  good 
"  and  effectual  in  the  law,  as  well  against  the  principals  in  any 
"  such  murder  as  the  accessories  thereunto,  as  if  such  felonious 
**  stroke  and  death  thereby  ensuing,  or  poisoning  and  death 
"  thereby   ensuing,    and    the  offence  of  such  accessories  had 
"  happened  in  the  same  county  where  such  indictment  shall  be 
"  found;    and    that    the  justices  of  gaol   delivery  and   oyer 
"  and   terminer,  in   the  same  county   in   which   such   indict- 
"  ment  shall  be  found,  and  also  any  superior  court,  in  case 
"  such  indictment  shall  be  removed  into  such  superior  court, 
"  shall  and  may  proceed  upon  the  same  in  all  points,  as  well 
"  against  the  principals  in  any  such  murder,  as  the  accessories 
"  thereto,  as  they  might  and  ought  to  do  in  case  such  felonious 
"  stroke  and  death  thereby  ensuing,  or  poisoning  and  death 
"  thereby  ensuing,  and  the  offence    of  such  accessories  had 
"  happened  in  the  same  county  where  such  indictment  shall  be 
"  found;    and  that  every  such  offender,  as  well  principal  as 
"  accessory,    shall  answer  upon  their  arraignments,  and  have 
"  the  like  defences,  advantages,  and  exceptions,  (except  chal- 
"  lenges  for  the  hundred,)  and  sliall  receive  the  like  trial,  judg- 
"  ment,  order,  and  execution,  and  suffer  such  forfeitures,  pains, 
"  and  penalties,  as  they  ought  to  do,  if  such  felonious  stroke 
"  and  death  thereby  ensuing,  or  poisoning  and  death  thereby 

"  ensuing, 
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"  ensuing,  and  the  offence  of  such  accessories  had  happened  in 
**  the  same  county  where  such  indictment  shall  be  found."  || 

"  By  the  26  H.  8.  c.  6.  §  6.  for  the  punishment  and  speedy  jjln  the  report 
"  trial,  as  well  of  the  counterfeiters  of  any  coin  current  within  of  the  case  of 
"  this  realm,  washing,  clipping,  or  minishing  of  the  same,  as  V1^    ,n.°  v' 
"  of  all  and  singular  felonies,  murthers,  wilful  burning  of  houses,  g  Mod.  137., 
"  manslaughters,    robberies,  burglaries,  rapes,  and   accessories  the  court  are 
*'  of  the  same,  and  other  offences  feloniously  done,  perpetrated,  mcule  to  say, 
*'  and   committed,  or  hereafter  to  be  done,  perpetrated,  and  tllat "  to,^Ty,  a 

j        •  i  •  i        11-  i          i    \       c    -tir  i  '      •      man  ln  »•«« 

'  committed  within  any  lordship  marcher  (a)  or   Wales;  it  is  for  murder, 
"  enacted,    that  the  justices  of  the  gaol  delivery  and  of  the  was  like  trying 
"  peace,  and  every  of  them  for  the  time  being,  in  the  shire  or  a  m™  in-Scof- 

«  shires   of  England   where   the    king's   writ    runneth,    next  ^nd  for  h"'Sh 
j.   .    .  ^  -jiii-  i  ^i  •      treason,  those 

adjoining  to  the  said  lordship  marcher,  or  other  places  in  ^{^  crimes 

"  Wales,    where  such   counterfeiting,    washing,    clipping,    or  not  much  re- 
"  minishing  of  any  coin  current  within  this  realm,  or  murther,  gardedinthose 
"  hath  been  or  hereafter  shall  be  committed  or  done,  or  where  r^es  "^It 
''  any  other  felonies  or  accessories  shall  be  hereafter  committed,  Was  judged 
'  perpetrated,  or  done,  shall  have  from  henceforth  full  power  expedient, 
"  and  authority  at  their  sessions  and  gaol  delivery,  to  inquire  therefore, 

"  by  verdict  of  twelve  men  of  the  same  shire  or  shires  next     Ker,,-the  - 
,,     v   •    •  •  i  •       T,  i  i       i  •      i          •  rebellions  in 

*  adjoining  within  England,    where  the  kings  writ  runneth,  I7IJ  anj 

"  thereto  cause  such  counterfeiters,  washers,  clippers  of  money,  1745,  to  pass 
"  felons,  murtherers,  and  accessories  to  the  same,  to  be  in-  acts  authoriz- 

"  dieted  according  to  the  laws  of  this  land,  in  like  manner  and  lnSthe  tr'al°f 
.-     .    °  .  ,  .-  ,  ,  persons  chani- 

orin  as  if  the  same  petit  treasons,  murthers,  felonies,  and  eJ  with  trea- 

"  accessories  to  the  same  had  been  done,  committed,  or  per-  sons  commit- 
*'  petrated  within  any  of  the  said  shires  within  the  said  realm,  ted  upon  those 

"  and  also  to  hear,  determine,  and  judge  the  same  according  occasions,  any 
,,      ,  c  ,  .'  „  Jo  o   where  within 

*  to  the  laws  of  this  realm.  the  realm, 

(which,  without  naming,  included  Scotland,)  in  such  county  or  counties  as  the  Crown  should  by 
commission  under  the  great  seal  appoint.  Seest.  ^  G.I.,  19  G.  a.,  and  Post.  Cr.  L.  16.  Kinloch's 
case.))  (a)  This  statute  extends  as  well  to  the  old  Welsh  counties,  as  to  the  lordship  marchers. 
Pasch.  uG.i.  Athoe's  case,  8^.553.  8  Mod.  135.  ||This  clause,  though  general,  must  be 
intended  an  acquittal  by  paying  a  fine  only ;  it  was  framed  to  meet  the  grievance  arising  from  a 
privilege  claimed  by  the  lords  marchers  to  pardon  murders,  and  to  acquit  persons  who  had  com- 
mitted capital  offences,  upon  paying  fines,  and  that  such  acquittal  should  be  a  bar  to  any  subse- 
quent trial  for  the  same  fact.  8  Mod.  142.  (|  But  an  acquittal  at  the  grand  sessions  is  a  good  bar  of 
an  indictment  for  the  same  crime  in  England,  a  Hawk.  P.  C.  c.  25.  §  42.  yThis  statute  ex- 
tends to  felonies  subsequently  created;  and  therefore  the  trial  of  a  prisoner  in  the  county  of 
Hereford  for  an  offence  committed  in  the  county  of  Brecon,  against  the  49  G.  3.  c.  80.,  for 
having  forged  excise  stamps  in  his  possession,  was  holden  good.  R.  v.  Window,  3  Caoipb.  78. |[ 

$  7.  "  And  that  all  foreign  pleas  pleaded  by  any  of  the  said 
"  malefactors  and  offenders,  shall  be  tried  and  determined  in 
'*  the  said  shire  or  shires,  and  that  the  acquittal  or  fine  making 
'  for  any  of  the  causes  aforesaid  in  any  of  the  lordships 
'*  marchers,  shall  be  no  bar  for  any  person  or  persons  being 
;<  indicted  in  the  said  shire  or  shires,  within  two  years  next  after 
"  any  such  murther  or  felony  done." 

By  26  G.  2.  c.  19.  §  8.  "  If  oath  shall  be  made  before  any 
;<  magistrate,  lawfully  empowered  to  take  the  same,  of  any 
''  plunder  or  theft,  [of  any  goods  or  merchandize,  or  other 
*'  effects  from  or  belonging  to  any  ship  or  vessel  of  his  majesty's 
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"  subjects,  or  others,  which  shall  be  in  distress,  or  which  shall 
"  be  wrecked,  lost,  stranded,  or  cast  on  shore  in  any  part  of 
"  his  majesty's  dominions,  (whether  any  living  creature  be  on 
«*  board  such  vessel  or  not,)  or  any  of  the  furniture,  tackle, 
*'  apparel,  provision,  or  part  of  such  ship  or  vessel,]  and  the 
**  examination  in  writing  thereupon  taken,  shall  be  delivered  to 
"  the  clerk  of  the  peace  of  the  county,  riding,  or  division 
"  wherein  such  fact  shall  be  committed,  or  to  his  deputy,  or  if 
"  oath  shall  be  made  before  any  such  magistrate  of  the  breaking 
"'  any  ship  contrary  to  12  Ann.  st.  2.  c.  18.,  and  the  examin- 
"  ation  in  writing  thereupon  taken,  shall  be  delivered  to  such 
"  clerk  of  the  peace  or  his  deputy,  then  such  clerk  of  the  peace 
"  shall  cause  the  offender  or  offenders  in  any  of  the  said  cases 
"  to  be  forthwith  prosecuted  for  the  same,  either  in  the  county 
"  where  the  fact  shall  be  committed,  or  in  any  county  next 
"  adjoining ;  in  which  adjoining  county  any  indictment  may  be 
"  laid  by  any  other  prosecutor ;  and  if  the  fact  be  committed  in 
"  Wales,  then  the  prosecution  shall  or  may  be  carried  on  in  the 
"  next  adjoining  English  county." 
Cas«  of  Parry  ||It  has  been  decided,  that  Chester  is  not  to  be  considered  as  an 

&  Roberts,        English  county  within  either  of  these  acts, 
i  Leach,  108. ' 
a  East's  P.  C.  7 73. 

Goodright  v.         And  it  is  now  established  that  Salop  is  the  next  English  county 

Richards,         to  ^oi^th  Wales,  and  Herefordshire  to  South  Wales.^ 
aM.&  8.270. 

a  Hale's  Hist.        By  the  27  Eliz.  c.  2.,  treasons  by  priests  or  Jesuits  coming  into 
P.C.  164-         England,  and  felony  for  receiving  them,  are  inquirable  and  dc- 

terminable  where  the  offender  is  apprehended. 

So  ruled  by  [| Offences  against  the  Black  act,  9  G.  i.  c.  22.  may  be  inquired 

3 ^  Geo^^n8'  °^  an(*  tr*ec*  *n  any  county  °f  Engirt  at  tne  option  of  the  pro- 
thecaseof       secutor. 
Richard  Morris,  on  a  case  referred  from  O.  B. 

So  felonies  in  destroying  turnpikes,  or  works  upon  navigable 
rivers,  erected  by  authority  of  parliament,  may  by  8  Geo.  2.  c.  20. 
and  13  Geo.  3.  0.84.  be  inquired  of  and  tried  in  any  adjacent 
county.  || 


(G)  What  ought  to  be  the  Form  of  the  Body  of  an 
Indictment  at  Common  Law  :  And  herein, 

i .  How  the  Body  of  an  Indictment  at  Common  JLavo  ought  to  set 
forth  the  Substance  and  manner  of  the  Fact. 

a  Hal.  Hist.  AN  indictment,  as  defined  by  my  Lord  Hale,  is  nothing 
•*•*-  else  but  a  plain,  brief,  and  certain  narrative  of  an  offence 
committed  by  any  person,  and  of  those  necessary  circum- 
stances that  concur  to  ascertain  the  fact,  and  its  nature,  in 

10  which. 
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which,  in  favour  of  life,  great  (a)  strictnesses  have  at  all  times  (a)  To  that 
been  required.  degree  as  to 

become  the 

disease  and  reproach  of  the  law.     2  Hal.  Hist.  P.  C.  193. That  before  the  4  G.  2.  c.  26., 

and  6  G.  ^.  c.  14.,  all  parts  of  it  ought  to  be  in  Latin,  and  how  far  it  was  vitious  for  false  or 
improper  Latin,  vide  2  Hawk.  P.  C. 

And  therefore  it  is  laid  down  as  a  good  general  rule,  that  in  Cro.  Eliz. 

indictments,  as  well  as  in  appeals,  the  special  manner  of  the  147-  201- 

whole  fact  ought  to  be  set  forth  with  such  certainty,  that  it  may  a  Hawk.  P.  C. 

judicially  appear  to  the  court  that  the  indictors  have  not  gone  °'25' 
upon  insufficient  premises. 

Hence  it  hath  been  holden,  that  no  periphrasis,  or  circum-  2  Hawk.  P.  C. 

locution  whatsoever,  will  supply  those   words   of  art  which  the  c-^j.  §  55-> 

law  hath  appropriated    for  the  description   of  the  offence ;  as  a 

,        :     .rr     r.    »•  r  i        fj\  •*    -  -1-4.     authorities 

murdranit  in  an  indictment  of  murder  (t>),   cepit  in  an  indict-  tnere  c-lted 

ment   of  larceny;    mayhemavit   in  an  indictment   of  mayhem;  2  Hal.  Hist. 
(c}  felonice  in  an  indictment  of  any   felony   whatsoever;  bur-  P. C.  183, 
glarttcr,  or  burgulariter,  or  else  burgatariter,   in  an  indictment      4j'.  ™~ 
of  burglary  (d) ;  proditorie  in  an  indictment  of  treason:  contra  (A)AndVhere- 
ligeantitz  sues  debitum  in  an  indictment  of  treason  against  the  fore  .an  hi- 
king's person.  dictment 

against  A., 

quod  felonice  abduxit  unum  equum,  without  saying  cepit  %  abduxit,  is  not  good,  for  he  might 
have  the  horse  by  bailment,  and  then  it  is  no  felony,  2  Hal.  Hist.  P.C.  184.  (c)  For  if  A. 
is  indicted,  that  fnratus  est  unum  equum,-\t  r?  but  a  trespass,  for  want  of  the  word  felonice. 
a  Hal.  Hist.  P.  C.  184.  (d}  In  petit  treason  it  must  he  laid  felonice  <$•  proditorie  ;  for  though 
the  party  be  acquitted  of  the  petit  treason,  he  may  be  convict  of  the  manslaughter  or  murder 
2  Hal.  Hist.  P.  C.  184. 

But  in  an  indictment,  or  appeal  of  rape,  the  same  is  sufficiently  2  Hawk.  P.  C. 
set  forth  by  the  words  felonice  rapuit,  without  adding  (e)  carna-  c-*5-  §56. 

liter  cognovit,  or  setting  forth  the  special  manner  of  the  terror  (e\. But  an 

.   ,&  ,,  i     v        .r .1        i   r      i  •    n      •   '  indictment  of 

or  violence,  and  then  concluding  that  the  defendant  sicjelonice  rape)  _,0^ 

rapuit.  felonice  $ 

carnalUt-r 

cognovit,  without  the  word  rapuit,  is  not  good,  though  it  conclude  contra  formam  statuti 
2  Hal.  Hist.  P.  C.i  84. 

And  from  this  certainty  required  in  indictments,  it  hath  been  *  Hawk.  P.  C. 

holden,  that  an  indictment  for  a  felonious  breach  of  prison,  with-  c-25-  §  57- 
out  shewing  the  cause  of  the  imprisonment,  is  not  good. 

So,  of  an  indictment  for  refusing  to  serve  the  office  of  con-  Allen,  78. 

stable,  being  1-es.itimo  modo  electus.  without  shewing  the  manner  ^[°d-  24. 

of  the  election.0  5-Mod.  96.1,9. 

So,  it  hath  been  adjudged,  that  an  indictment  of  burglary  is  9  Co.  66.  b. 
insufficient,  without  shewing  that  it  was  noctanter. 

Also  it  is  agreed,  that  an  indictment,  charging  a  man  with  a  *  Roll.  Rep. 

nuisance,  in  respect  of  a  fact  which  is  lawful  in  itself,  as  the  345-  ya'm> 

erecting  of  an  inn,  fyc.  and  only  becomes  unlawful  from  parti-  3    ' 374' 
cular  circumstances,  is  insufficient,  unless  it  set  forth  some  cir- 
cumstances that  make  it  unlawful. 

So,  it  hath  been  adjudged,  that  an  indictment  for  traiterously  a  Hawk.  P.  C. 

coining  alchymy  like  to  the  king's  money,    without   shewing  c'*5-  §57- 

X   1  what 
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what  money,  viz.  whether  gold,  silver,  or  copper,  is  insufficient ; 
for  as  to  the  latter  of  these,  the  offence  could  not  amount  to 
treason. 

Cro.Eliz.  137.  So,  an  indictment  of  perjury  not  shewing  in  what  manner,  and 
in  what  court  the  false  oath  was  taken,  is  insufficient;  because, 
for  aught  appears,  it  might  have  been  extrajudicial. 

Sid.gi.  But  an  indictment  of  extortion,  charging  J.  S.  with  the  taking 

a  Hawk.  P.  C.   of  505.  as  a  bailiff  of  an  hundred  colore  qfficii,  without  shewing 

c.25-  §57-       for  what  he  took  it,  is  good,  at  least  after  verdict;  for  perhaps 

he  might  claim  it  generally,  as  being  due  to  him  as  bailiff,  in 

which  case  the  taking  could  not  be  otherwise  expressed.     But 

this  seems  to  be  a  special  case. 

An  indictment  charging  a  man  disjunctively  is  void;  as  mur- 
dravit,  vcl  murdrari  causavit,  or  that  A.  verba -avit  B.  vcl  vcrberari 
causavit,  or  that  A.,  fabricuvit  talem  chartam,  velfabricari  cansa- 
vit,  $c.  for  here  are  distinct  offences,  and  it  appears  not  of 
which  of  them  the  party  is  accused. 


5  Mod.  137, 
138.  Salk.37i. 
a  Hawk.  P.  C. 

R; v.Flmt, 

Ca.  temp. 

Hardw.  370. 

R.  v.  Stoughton,  a  Str.  900. 


Lev.  303. Keb. 
278.  Show. 
389.  a  Hawk. 
P.C.  c.  35. 
§  59.  4  Mod. 
loc      3  Salk. 
198.  Comb. 
193.  Carth. 


i  Hawk.  P.  C. 

t.aj.§59-» 
and  several 
authorities 
there  cited. 


a  Hawk.  P.  C. 

c.35-  §  59- 
vide  tit.  Bar~ 
retry. 

4  Hawk.  P.  C. 
c.  25-  §  59- 
i  Hawk.  P.  C 

c.*5-§  59- 
R.  v.  Cooper, 

a  Str.  1446. 
contr.  as  to  a 
scold. 

R.  v.  Eccles, 
Willes's  Rep. 
583.  n.  a. 


Also,  an  indictment  accusing  a  man  in  general  terms,  without 
ascertaining  the  particular  fact  laid  to  his  charge,  is  insufficient ; 
for  no  one  can  know  what  defence  to  make  to  a  charge  which  i* 
uncertain;  nor  can  he  plead  it  in  bar  or  abatement  of  a  subse- 
quent prosecution ;  neither  can  it  appear  that  the  facts  given  in 
evidence  against  a  defendant  on  such  a  general  accusation  are  the 
same  of  which  the  indictors  have  accused  him;  nor  can  it  judi- 
cially appear  to  the  court  what  punishment  is  proper  for  an 
offence  so  loosely  expressed. 

As,  where  the  indictment  charges  the  party  with  having 
spoken  divers  false  and  scandalous  words  against  J.  S.  being 
mayor  of  A.  fyc.  or  with  being  a  common  defamer,  vexer,  and 
oppressor,  fyc.  or  with  being  a  common  disturber  of  the  peace, 
and  having  stirred  up  divers  quarrels  among  his  neighbours; 
or  with  being  a  person  of  evil  behaviour,  a  common  deceiver, 
a  common  publisher  of  the  king's  secrets,  fyc.  or  with  being  a 
common  forestaller,  a  common  thief,  a  common  champertor,  fyc. 
But  barretry  being  an  offence  of  a  complicated  nature,  consist- 
ing in  the  repetition  of  frequent  acts,  all  of  which  it  would  be 
too  prolix  to  enumerate,  experience  has  settled  it  to  be  sufficient 
to  charge  a  man  in  general  as  a  common  barretor. 

And  for  the  same  reason  an  indictment  against  a  common  scold 
is  sufficient,  without  shewing  any  particulars. 

Neither  is  it  necessary  for  an  indictment  of  either  of  these 
two  last-mentioned  offences  to  conclude  in  nocumentum  omnium 
ligeoritm,  fyc.  for  it  appears  from  the  nature  of  the  thing,  that 
it  could  not  but  be  so. 

||  In  an  indictment  for  a  conspiracy,  it  is  sufficient  to  state  the 
conspiracy  and  its  object,  without  setting  forth  particularly  the 
means  used ;  as,  where  the  indictment  charged  that  the  defend- 
ants had  conspired  together  by  indirect  means  to  prevent  one 

H.B. 
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H.  B.  from  exercising  the  trade  of  a  tailor,  but  did  not  state 
what  those  means  were. 

Soinan  indictment  on  st.  37660.3. 070.  it  is  sufficient  to  charge  R.  v.  Fuller, 
the  defendant  with  having  endeavoured  to  seduce  persons  serving  i  Bos.  &  Pull. 
in  his  majesty's  forces  by  sea  or  land  from  their  allegiance,  and   l8°* 
to  incite  them  to  mutiny,  without  setting  forth  the  means  em- 
ployed. || 

An  indictment  must  lay  the  charge  against  the  defendant  Salk. 371.00. 
positively,  and  not  by  way  of  recital,  as  with  a  quod  cum,  8$c.  Ja- 20-  4  Co. 
and  it  must  expressly  allege  every  thing  material  in  the  descrip-  ^j^^'p5^' 
tion  of  the  substance,  nature,  and  manner  of  the  crime;  for  c.  25.  §  60. 
no  intendment  shall  be  admitted  to  supply  a  defect  of  this  2  Lord  Raym. 
kind.  '363- 

Therefore,  if  an  indictment  of  murder  want  the  words  ex  Dyer,  99.  pi. 
malitid  prcecogitatd,  it  is  no  answer  that  it  has  the  \vordsfelonice  p3'raj^wk> 
mitrdravit,  which  imply  as  much. 

So,  if  an  indictment  of  death  want  an  express  allegation  that  ^  Hawk.  P.  C. 
the  party  received  the  hurt  laid  as  the  cause  of  his  death,  and  also  **»**• 
that  he  died  thereof,  no  implication  will  help  it. 

Also,  if  an  indictment  for  feloniously  breaking  a  prison,  and  Keilw.  87. 
commanding  J,  5.  there  imprisoned,  8$c.  to  escape,  do  not  ex-  a  Hawk.  P.  C. 
pressly  allege  that  J.  S.  did  escape,  it  is  no  answer  that  it  is  fully     "*• 
implied  in  calling  the  offence  a  felonious  breaking. 

Yet  strained  and  over-nice  exceptions  of  this  kind  are  not  to  4  Co.  41. 
be  regarded;  as  that  an  indictment  of  death,  laying  the  assault  j^Hawk'P"C; 
to  have  been  with  malice  prepence,  doth  not  expressly  repeat  it 
in  the  clause  immediately  following,  and  joined  with  a  copu- 
lative, shewing  the  giving  of  the  wound  at  the   same  time  and 
place. 

Or  that  an  indictment  setting  forth  that  J.  S.  was  lawfully  ar-  Cro.  Ja.47j. 
rested  by  virtue  of  a  plaint  before  such  a  sheriff,  $c.  doth  not  *^awk- p< c- 
expressly  shew  that  there  was  a  good  warrant. 

Or  that  an  indictment  setting  forth  an  arrest  in  such  a  parish  9  Co.  67. 5  Co. 
and  ward  in  London,  by  virtue  of  a  warrant  to  arrest  the  party  */°;  *J??wlc- 
within  the  liberties  of  London,  doth  not  expressly  lay  such  parish     '    ' 
and  ward  within  the  liberties  of  Ijondon. 

Or  that  an  indictment  finding  that  J.  S.  cxistcns  of  such  a  Cro.  Ja.  610. 
trade,  $c.  as  will  bring  him  within  the  law  whereon  the  indict-  * 
ment  is  founded,  committed  such  a  fact,  does  not  expressly  al-  2a6 
lege  that  he  was  of  such  a  trade,  $c.  at  the  time  of  the  fact;  606.  ^  Lev.' 
for  it  fully  appears  from  the  natural  construction  of  the  par-  229-  Raym 
ticiple  existens  going  before  the  verb,  to  which  it  is  the  nomina-  378-  Keb.8ja, 
tive  case. 

Yet  it  is  a  good  exception  to  an  indictment  of  forcible  entry,  Cro.  Ja.  610. 
finding  that  A.  disseised  .B.  of  such  land  existens  libentm  tcnc-  *  RQll-Rep. 
mentwn  of  B.  that  it  is  not  expressed  at  what  time  it  was  his  free-  ^  *j^' 
hold;  for  it  stands  indifferent,  according  to  the  common  rules  of  J29.  ?.  Hawk, 
construction,  whether  it  was  his  freehold  at  the  time  of  the  dis-  P.  C.  c.  25. 
seisin,  or  at  the  time  of  finding  the  indictment,  the  word  ex-  §  6l-  L°rd 
istens  being  applied  only  to  the  thing  which  was  the  subject  of     aym 
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c.ay.§  62., 
and  several 
authorities 
there  cited. 


a  Hawk.  P.  C. 
c.  25.  §  63. 


9  Co.  67. 
Plowd.  97. 

a  Hawk.  P.  C. 

c.  25-  $64- 

a  Hawk.  P.  C. 


a  Hawk.  P.  C. 
0.25.  §  66. 
[R.  v.  Free- 
man. 2  Str. 
1*66.] 


a  Hawk.  P.  C. 
i&d.  and  the 
authorities 
there  cited. 


the  action,  and  not  being  the  nominative  case  of  the  verb,  as  in 
the  former  case. 

.  '  If  one  material  part  of  an  indictment  be  repugnant  to  another, 
or  if  the  fact  as  laid  be  impossible  or  absurd,  the  indictment  is 
void;  as,  where  one  is  indicted  for  having  forged  a  writing,  in 
which  A.  was  bound  to  B.  which  is  impossible  if  the  writing  were 
forged ;  or  for  having  disseised  J.  S.  of  land,  wherein  it  appears, 
by  the  indictment  itself,  that  he  had  no  freehold  whereof  he  could 
be  disseised;  or  for  having  entered  peaceably  on  J.  S.  and  then 
and  there  forcibly  disseised  him;  or  for  having  disseised  him  of 
land  then  being,  and  for  ever  since  continuing  to  be,  his  free- 
hold; or  for  having  murdered  J.  S.  at  B.  where  by  the  indict- 
ment it  appears  that  J.  S.  was  only  wounded  at  B.  and  died  at 
C. ;  or  for  selling  iron  with  false  weights  and  measures,  which  is 
not  only  absurd,  as  supposing  that  iron  could  be  sold  by  measure, 
but  inconsistent,  in  supposing  that  is  was  so  sold,  and  yet  at  the 
same  time  sold  by  weight ;  or  for  being  absent  from  church  six 
months,  between  such  and  such  a  time,  which  appears  to  have 
contained  only  the  space  of  eleven  days ;  or  for  feloniously  cut- 
ting down  trees,  fyc.  Yet,  where  the  sense  is  clear,  a  small  im- 
propriety may  be  dispensed  with  ;  as,  where  one  is  indicted  for 
having  mowed  unam  acram  Jceni,  which  is  said  to  be  sufficient, 
and  yet  that  which  was  mowed  could  not,  at' the  time  of  the 
mowing,  in  strictness  be  called  hay,  but  grass  only. 

Also,  a  repugnancy  in  an  indictment  in  setting  forth  the 
offence  of  the  accessory,  is  as  fatal  as  it  is  in  setting  forth  that 
of  the  principal ;  as,  where  an  indictment  of  death  having  laid 
the  stroke  on  one  day,  and  the  death  on  another,  charges  the 
accessory  with  having  abetted  the  principal  at  the  time  of  the 
felony  only. 

But,  where  several  are  present  and  abet  a  fact,  and  one  only 
actually  does  it,  an  indictment  may,  in  the  same  manner  as  an 
appeal,  lay  it  as  done  by  the  one,  and  abetted  by  the  rest. 

But,  if  it  barely  charge  a  man  with  having  been  present,  it  is 
void,  because  a  man  may  be  innocently  present. 

An  indictment  of  J.  S.  as  accessory  to  four  by  these  words, 
sciens  ipsos  quatuor  jeloniam  prcedict.  fecisse  apud  B.  fdonice 
receptavit,  without  adding  eos,  is  naught;  for  it  appears  not 
clearly  how  many  of  them  he  is  charged  to  have  received. 

Also,  an  indictment  of  a  constable  for  having  voluntarily  and 
feloniously  suffered  a  person  arrested  by  him  on  suspicion  of 
felony  to  escape,  without  shewing  what  the  felony  was,  and  that 
it  was  actually  committed,  is  said  to  be  void  for  the  uncertainty : 
but  an  indictment  for  knowingly  suffering  persons  convicted  of 
felony  to  escape,  is  said  to  be  good,  without  finding  expressly 
what  the  felony  was,  or  that  it  was  committed,  if  the  record  of 
conviction  be  set  forth  with  convenient  certainty ;  for  that  shews 
what  the  felony  was,  and  that  it  was  committed. 

It  is  holden  by  some,  that  an  indictment  finding  that  J.  S. 
sdenter  receptavit  J.  D.  being  a  felon,  is  not  good,  without  ex- 
pressly finding  that  he  knew  him  to  be  a  felon ;  but  by  others, 

such 
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such  indictment  is  good,  (a)  because  the  plain  construction  of  the  (a)  ||Seeacc. 

he  whole  sentence.  R<  v-  Fu'ler», 

i  Bos.  Ac  Pull. 

180.     R.  v.Lawley,  2  Str.  904.  Fitzg.  12*.  263.  S.C.U 


word  scienter  carries  it  through  the  whole  sentence.  R<  v-  , 

i  Bos.  Ac  Pull. 


2.  Hoio  Ihe  Indictment  must  set  forth  the  Persons  mentioned  or 
referred  to  in  it. 

The  name  and  addition  of  the  party  indicted  ought  regularly  z  Hal.  Hist. 
to  be  inserted,  and  inserted  truly,  in  every  indictment  ;  but,  ifP-^-175-. 
the  party  be  indicted  by  a  wrong  Christian  name,  surname,  or  jjct^en"  f"j!  a 
addition,  and  he  plead  to  that  indictment  not  guilty,  or  answer  misdemesnour 
to  that  indictment  upon  his  arraignment  by  that  name,  he  shall  the  defendant 
not  be  received  after  to  plead  a  misnomer  or  falsity  of  his  addi-  Plead  a  niis- 
tion  ;  for  he  is  concluded  and  estopped  by  his  plea  by  that  name,  abatement  on 
and  of  that  estoppel  the  gaoler  and  sheriff  that  do  execution  shall  which  issue  is 
have  advantage.  joined,  and 

found  against 
him,  he  cannot  afterwards  plead  over  to  the  charge.     R.  v.  Gibson,  8  East,  107.  j| 

But  it  is  said,  that  an  indictment  that  the  king's  highway  in  2Roll.Abr.79. 
such  a  place  is  in  decay,  through  the  default  of  the  inhabitants  of  *  Haw|  '6^'  C< 
such  a  town,  is  good  without  naming  any  person  in  certain. 

Also  it  is  said,  that  no  indictee  can  take  any  advantage  of  a     jjawk  P  C 
mistaken  (b)  surname  in  the  indictment,  either  by  plea  in  abate-  /&>/. 
ment,   or   otherwise,    notwithstanding   such   surname  have  no  (£)  But  per 

manner  of  affinity  with  his  true  one,  and  he  was  never  known  Hale,  it  is  the 
L  v  safest  way  to 

allow  his  plea 

of  misnomer,  both  as  to  his  surname  and  as  to  his  Christian  name;  for  he  that  pleads  misno- 
mer of  either,  must  in  the  same  plea  set  forth  what  his  true  name  is,  and  then  he  concludes 
himself;  and  if  the  grand  jury  be  not  discharged,  the  indictment  may  be  presently  amended 
by  the  grand  jury,  and  returned  according  to  the  name  he  gives  himself.  z  Hal.  Hist. 
P.  €.176.  ||That  an  indictee  for  a  misdemesnour  may  plead  a  misnomer  in  his  surname  in 
abatement,  see  R.  v.  Shakespeare,  i  East,  83.  R.  v.  Sherman,  Ca.  temp.  Hardw.  303.  || 

And  in  this  respect  an  indictment  (c)  differs  from  an  appeal,  a  Hal.  Hist. 
whereof  it  is  certain  that  a  misnomer  of  a    surname  may  be  ^V?'  V6' 
pleaded  in  an  abatement  as  well  as  any  other  misnomer  what-  *$,-  a*  ^    ' 
soever.  (c)  But  that 

every  other 

misnomer  of  the  defendant,  as  also  every  defective  addition,  are  as  fatal  in  an  indictment  as 
an  appeal,  vide  z  Hawk.  P.  C.  c.  zj.  §  69. 

Not  only  the  misnomer  of  the  name  of  baptism  will  abate  an  a  Hawk.  P.  C. 
indictment,  but  also  the  naming  of  the  defendant  knight,  fyc.  c-  *•*•  §  69- 
who  is  a  baronet,  and  no  knight,  Sfc.  or  the  omission  of  a  name  authorities 
of  dignity,  as,  where  Garter  King  at  Arms  is  not  named  Garter  there  cited. 
in  the  indictment  ;  and  so  of  any  other  name  of  dignity,  (d)  if  (d)But  an  in- 

process  of  outlawry  lie  upon  it.  dictment 

against  a  peer 

of  the  realm  is  good  without  an  addition,  because  no  process  of  outlawry  lies  against  him  . 
Cro.  Eliz.  148.  Lord  Dacre's  case,  z  Hal.  Hist.  P.  C.  177. 

By  the  common  law  the  party  indicted  could  not  take  advan-  2  Hal.  Hist. 
tageofa  misnomer,  or  the  want  of  addition,  because  the  fact  P'C<I76. 
being  sworn  against  the  party  present,  and  appearing  to  their 
view,  there  could  be  no  injury  by  the  misnomer:  also,  as  felons 
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generally  go  by  no  certain  name,  and  have  no  fixed  habitation, 
it  was  thought  hard  to  find  out  their  real  names  or  professions. 
But  this  was  altered  by  the  statute  i  H.  5.  c.  5.  which  requires 
that  in  all  indictments,  fyc.  the  party  indicted  ought  to  have 
the  addition  of  his  mistery,  degree,  place,  and  county. 

The  additions  required  by  the  statute  are,  that  of  his  degree, 
as  yeoman,  gentleman,  esquire ,-  of  his  mistery,  as  husbandman, 
sailor,  spinster,  fyc. ;  therefore,  if  the  addition  be  only  general, 
as  servant,  farmer,  citizen,  fyc.  or  of  crimes  and  misdcmesnours 
only,  as  extortioner,  vagabond,  hcretick,  $c.  these  are  no  good 
additions. 

The  addition  ought  to  be  to  the  substantive  name,  and  not  to 
that  which  comes  after  the  alias  dictus,  because  regularly  the 
addition  refers  to  the  last  antecedent. 

If  several  persons  be  indicted  for  one  offence,  misnomer,  or 
want  of  addition  of  one,  quasheth  the  indictment  only  against 
But  in  zHawk.  him,  and  the  rest  shall  be  put  to  answer ;  for  they  are  in  law  as 

P.  C.  c.  15.       several  indictments ;  and  so  in  trespass. 

§  70.,  it  is  said 

that  where  several  are  indicted,  and  there  is  an  omission  of  an  addition  as  to  one,  it  make* 

the  indictment  vicious  as  to  all;  for  which  is  cited  i  Bulstr.  183.     But  see  11.  v.  Sherman, 

Ca.  temp.  Hardw.  303.  contr. 


a  Hal.  Hist. 
176.    But  for 
this  vide 
a  Hawk.  P.  C. 

c.  35.  §  70. 


a  Hal.  Hist. 
P.C.I77. 
a  Hawk.  P.  C. 
c.  aj.  §  70. 
a  Hal.  Hist. 
P.C.  177- 


a  Hawk.  P.  C. 
c.aj.  $71- 


Plowd.  85.  b. 

Dyer,  a  85.  a. 

a  Hal.  Hist. 

181. 

a  Hawk.  P.  C, 


Hal.  Hist.  181. 


a  Hal.  Hist. 
P.C.iSi. 


a  Hal.  Hist. 
P.C.  181. 

a  Ha].  Hibt. 
P.C.  181. 


Not  only  the  defendant,  but  regularly  all  other  persons  also 
mentioned  in  an  indictment,  must  be  described  with  convenient 
certainty  ;  and  therefore,  it  seems  to  be  generally  agreed  at  this 
day,  that  an  indictment  for  suffering  divers  bakers  to  bake,  $c. 
against  the  assise;  or  for  distraining  divers  persons  without 
cause;  or  for  taking  divers  sums  of  money  of  divers  persons  for 
such  a  toll,  Sfc.,  without  naming  any  bakers,  &fc,  in  particular,  is 
insufficient. 

But  an  indictment  of  murder  cujusdam  ignoti  is  good ;  and  so, 
for  stealing  the  goods  cujusdam  ignoti  ,•  so,  of  an  assault  in  quen- 
dam  ignotum  ,•  and  if  the  party  be  acquitted  or  convicted,  and  be 
afterwards  indicted  for  an  assault  or  murder  of  such  a  man  by 
name,  he  may  plead  the  former  conviction  or  acquittal,  and 
aver  it  to  be  the  same  person. 

But  an  indictment  quod  invenit  quendam  hominem  mortuum,  ac 
felonice  furatus  est  duas  tunicas,  without  saying  de  bonis  fy  catallis 
cujusdam  ignoti,  is  not  good. 

If  the  goods  of  a  chapel  be  stolen,  the  indictment  shall  say 
bona  Sf  catetta  capella  in  custodid  prccpositorum  ;  if  it  be  done  in 
time  of  vacation,  bona  fycatalla  capella  tempore  vacationis;  but, 
if  the  goods  of  a  parish  church  be  stolen,  as  the  bell,  the  books, 
fyc.  it  shall  run  bona  paroctnanorum  de  f>.  in  custodid  guardtano- 
rum  ecclesia,  and  shall  not  suppose  them  bona  ecclesite. 

If  the  goods  which  A.  hath  as  executor  of  B.  be  stolen,  the 
offender  may  be  indicted  quod  bona  testatoris  in  custodid  A.  exccu- 
toris  ejusdem  B.  or  it  may  be  general  bona  ijxius  A. 

If  A.  dying  be  buried,  and  B.  open  the  grave  in  the  night- 
time and  steal  the  winding-sheet,  the  indictment  cannot  suppose 
it  the  goods  of  the  dead  man,  but  of  the  executors,  udmini&tru- 
turs,  or  ordinary,  as  the  case  falls  out. 

An 
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An  indictment  quodfdonice,  fyc.  cepit  qiiandam  peciam  panni  Cro.  £112.490. 
cnjusdam  J.  S.  without  saying  de  bonis  $  catallis  cujiisdam  J.  S.  »  Hal.  Hist. 
was  therefore  quashed.  p-c-  l8z- 

There  is  no  need  of  an  addition  of  the  person  robbed  or  mur-  a  Hal.  Hist, 
dered,  Sec.  unless  there  be  a  plurality  of  persons  of  the  same  P-C.  i8». 
name ;  neither  then  is  it  essential  to  the  indictment,  though  some- 
times it  may  be  convenient,  for  distinction-sake,  to  add  it;  for 
it  is  sufficient  if  the  indictment  be  true,  viz.  that  J.  S.  was  killed 
or  robbed,  though  there  are  many  of  the  same  name. 

And  it  hath  been  adjudged,  that  an  indictment  of  an  assault  Keilw.aj. 
on  John,  parish-priest  of  D.  in  the  county  of  C.  is  good  without  %er>  3**5- 
mentioning  his  surname;  for  the  certainty  of  the  person  suffi-  ^Cc^cT?* 
ciently  appears. 

But  it  seems,  that  if  such  indictment  had  only  described  him  ^  Hawk.  P.  C. 
by  his  name  of  baptism  without  any  farther  addition,  it  had  been  ^- 
too  uncertain.    Yet  the  contrary  seems  to   be   holden   in  (a)  (a)Moore,466. 
Moore :     However,  it  seems  agreed,  that  a  repugnancy  or  ab- 
surdity in  the  description  of  the  person  injured   will  vitiate  an 
indictment:  as,  where  one  is  indicted  for  stealing  bona predict. 
J.  S.  where  no  J.  S.  was  mentioned  before. 

It  is  not  necessary  to  allege  in  an  indictment  of  death,  that  2  Hawk.  P.  C. 
the  party  killed  was  in  the  peace  of  God,  and  of  the  lord  the  ,c-35-$.73- 
kin<r  (b\  (A)  Bit  is  not 

improbable 

that  this  expression,  that  the  person  murdered  was  "  in  the  peace  of  God,  and  of  our  lord 
the  king,"  may  have  taken  its  rise  from  the  institution  oft  he  peace  or  truce  of  God;  though  at 
present  it  has  no  such  meaning,  nor  indeed,  as  it  would  seem,  any  meaning  at  all.Jj 

3.  How  the  Indictment  ought  to  set  forth  the  Thing  wherein  the 
Offence  was  committed. 

An  indictment,  which  doth  not  with  sufficient  certainty  set  2 Hawk.  P. C. 
forth  the  thing  wherein  the  offence  was  committed,  is  insuffi-  c-  25- §74- 
cient;  as,  where  one  is  indicted  for  having  forged  a  lease  of  cer-  p^^l**1" 
tain  lands,  without  naming   some   one  certain    parcel;  or    for  accordingly. 
having  stolen  bona  $  catatta  J.  S.  without  shewing  any  in  parti- 
cular ;  or  for  having  trespassed  on  two  closes  of  meadow  or  pas- 
ture, or  for  having  diverted  quandam  partem  aqiue  running  from 
such  a  place  to  such  a  place,  without  any  farther  description  : 
or  for  having  engrossed  magnam  qiiantitatem  straminis  fy  foeni, 
or  diversos  cumulos  tritici,  without  shewing  how  much  of  each ; 
or  for  having  carried  away  duas  centenas  casei,  without  addinor 
libras  or  uncias,  $c.  or  for  having  erected  several  cottages  contra 
fonnam  statuti,  without  shewing  how  many. 

It  is  said  to  be  most  proper  in  indictments  of  larceny  andtres-  a  Hawk.  P.  C. 
pass  on  a  living  thing  to  shew  to  whom  the  property  of  it  be-  c.  25.  $75. 
longed,  by  calling  it  the  ox  or  horse,  fyc.  of  J.  S.  without  asing 
the  words  bona  fy  catalla :  yet  there  are  many  precedents  in  books 
of  good  authority,  wherein  this  nicety  is  not  observed. 

If  theft  be  alleged  in  any  thing,  the  indictment  must  set  down  a  Hal.  Hist. 
the  value,  that  it  may  appear  whether  it  be  grand  or  petit  lar-  P-C.  183. 
ceny. 

IS 
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a  Hawk.  P.  C.  If  the  thing  be  moveable,  as  a  horse,  cow,  fyc.  it  is  said  to 
c.  *s-  §  75-  be  most  proper  to  shew  its  worth  by  the  word  pretium  ,•  but,  if 
/fafcthiTis  tne  tnm£  ^e  immoveable,  and  consist  of  clivers  dead  things,  it 
but  clerkship,  ought  to  be  ad  valentiam  (a),  yet  this  nicety  seems  not  necessary, 
and  not  sub-  Neither  is  it  clear  that  the  worth  of  the  thing  stolen  is  required 
stantial;  for  to  be  set  forth  in  an  indictment  of  larceny,  for  any  other  pur- 
instead  of  *ad  Pose>  tnan  to  shew  that  the  crime  amounts  to  grand  larceny, 
valentiam,  or  and  the  better  to  ascertain  the  crime,  in  order  for  a  restitution  ; 
e  converso,  it  or  in  an  indictment  of  trespass,  for  any  other  purpose,  than  to 
doth  not  viti-  aggravate  the  crime, 
ate  the  indict- 
ment ;  and  so  it  is,  if  one  pretii  or  advalentiam  be  added  to  several  things,  where  in  true  clerk- 
ship it  should  be  applied  severally,  it  is  good  if  the  party  be  convict  of  all.  But  possibly,  if 
the  party  be  convict  but  of  part,  it  is  not  good,  because  it  will  be  uncertain  whether  grand  or 
petit  larceny,  a  Hal.  Hist.  P.  C.  183. 

a  Hale's  Hist.       An  indictment  quod  felonicc  cepit  20  oves,  matrices,  fy  agnos, 

P.  C.  183.         or  matrices  $  verveces,  is  not  good,  because  it  doth  not  appear 

how  many  of  one  sort,  and  how  many  of  another  ;    but  20  oves 

generally  might  have  been  good  without  distinguishing  matrices 

fy  verveces,  as  in  case  of  replevin  or  trespass. 

a  Hal.  Hist.          But  an  indictment  de  quatuor  riscis  $  cestis,  Anglice  chests  and 
P.  C.  183.,        coffers,  is  good,  because  synonymous, 
where  it  is 

said,  that  regularly  the  same  or  more  certainty  is  required  in  an  indictment  of  goods,  than  in 
trespass  for  goods. — And  note,  That  it  is  agreed  as  a  general  rule,  that  if  an  indictment  be 
uncertain  as  to  some  particulars  only,  and  certain  as  to  the  rest,  it  is  void  only  as  to  those 

which  are  uncertainly  expressed,  and  good  for  the  residue,     a  Hawk.  P.C.  c.  25.  §  74. 

*Quia  male  ct  negligcnter  se  gessit  in  executione  of  the  office  of  constable,  quashed  for  being 

too  general.   R.  v.  Winteringham,  i  Str.  2. So,  De  scriptis  boms  #  calallis  of  Davila  deci- 

piebant  el  defraudabant.     R.  v.  Powell,  i  Str.  8. So,  Diversas  quantitates  cervisice.     R.  v. 

Gibbs,  i  Str.  497. 1|  So,  for  engrossing  a  great  quantity  of  fish,  geese,  and  ducks.    R.  v. 

Gilbert,  1  East,  583. || On  an  indictment  upon  5  Eliz.  c.  4.  if  it  is  averred,  a  trade  used  in 

Great  Britain,  instead  of  England,  it  is  bad.    R.  v.  Hotch,  i  Str.552.     R.  v.  Lister,  2  Str.  788. 

. An  indictment  must  set  out  the  words  spoken  of  a  justice  of  peace  in  the  execution 

of  his  office. If  for  obstructing  him,  it  must  shew  by  what  act.    R.  v.  How,  a  Str.  699. 

An  indictment  for  procuring  by  false  tokens  must  specify  them.     R.  v.  Munoz,  z  Str. 

1127. [So,  if  by  false  pretences,  R.  v.  Mason,  ^  T.  R.  581.;  and  the  truth  of  such  of  the 

pretences  as  the  prosecutor  would  falsify,  is  to  be  negatived  by  special  averments.     R.  v.  Airey, 

2  East,  30.     R.  v.  Perrott,  a  M.  &  S.  379.] An  indictment  for  carrying  a  person  with  the 

small-pox,  from  one  parish  to  another,  must  set  forth  that  the  defendant  knew  the  person  had 
the  small-pox,  and  that  it  was  with  an  ill  intent.  R.  v.  Bunce,  Andr.  162. 

4.  How  the  Indictment  must  set  forth  the  Circumstances  of  Time 

and  Place. 

a  Hawk.  P.  C.       It  is  laid  down  as  an  undoubted  principle  in  all  the  books  that 
c.a5.$77-and  treat  of  this  matter,  that  no  indictment  whatsoever  can  be  good 
thorities  there  without  precisely  shewing  a  certain  year  and  (b)  day  of  the 
'  cited.  See  also  material  facts  alleged  in  it. 
R.  v.  Holland, 

5  T.  R.  607.  R.  v.  Haynes,  4  M.  &  S.  214.  And  this  the  law  requires,  not  only  because  the  party 
may  be  the  better  prepared  to  make  his  defence,  but  also  because  that  in  indictments,  on  which, 
upon  a  conviction,  there  incurs  a  forfeiture  of  lands,  it  may  appear  to  what  day  the  forfeiture  is  to 
have  relation ;  as  also,  that  if  it  be  an  indictment  of  murder  or  manslaughter,  it  may  appear 
that  the  death  was  within  the  year  and  day  after  the  stroke,  a  Hal.  Hist.  P.  C.  179.  —  But  it 
is  not  necessary  upon  the  evidence  to  prove  the  crime  to  have  been  committed  on  the  very 
day  laid  in  the  indictment;  but,  if  it  be  proved  to  have  been  at  any  time  before  or  after,  the 
party  is  to  be  convicted,  a  Hal.  Hist,  P.C,  179.  (b)  But  it  is  not  necessary  to  mention  the 

hour 
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hour  in  an  indictment,  a  Hawk.  P.  C.  c.  25.  §  76.;  unless  the  time  of  the  day  is  material  to 
ascertain  the  nature  of  the  offence,  and  then  it  must  be  expressed ;  as  in  an  indictment  of 


upon  breaking  a  house  in  the  day-time, 


As,  if  an  indictment  of  death  laying  the  assault  at  a  certain  a  Hawk.  P. C. 
time,  c$r.  do  not  repeat  it  in  the  clause  of  the  stroke;  or,  if  it  c-*5'  $77- 
do  not  set  forth  the  time  of  the  death,  as  well  as  of  the  stroke.       p  ra  "HpSt' 

*  •  v-*«   J  /Of 

So,  if  an  indictment  lay  the  offence  on  an  impossible  day,  or  a  Hawk.  P.C. 
on  a  day  that  makes  the  indictment  repugnant  to  itself,  or,  if  it  c-*5-  $77- 
lay  one  and  the  same  offence  at  different  days,  it  is  insufficient. 

As,  if  A.  be  indicted  quod  primo  die  Maii  $  secundo  die  Maii  2  Hal.  Hist. 
apud  D.  he  made  an  assault  upon  B.  $  quandam  togam  ipsius  B.  p-c-  X78. 
ad  tune  $  ibidem  invent,  felonice  cepit,  $c.  ,•  this  indictment  is  not 
good,  because  there  are  several  days  mentioned  before,  and  it  is 
uncertain  to  which  the  felonious  taking  shall  relate. 

So,  if  //.  be  indicted  that  he  Festo  Sancti  Petri  anno  20  Car.  2  Hal.  Hist, 
killed  J.  S.,  this  is  not  good;  because  there  are  two  Feasts  of  P-C.  i;8. 
St.  Peter,  and  neither  without  addition,  viz.  St.  Peter  ad  Vincula, 
and  St.  Peter  in  Cathedra. 

The  words  adtunc  $•  ibidem  in  the  subsequent  part  of  an  in-  2  Hawk.  P.  C. 
dictment  are  as  effectual,  as  if  the  year  and  day  mentioned  in  the  c-  25-  $78. 
former  part  had  been  expressly  repeated. 

Also,  if  it   lay  the  fact  on  the   Thursday  after  the  Feast  of  2  Hawk,  P.C. 
Pentecost  in  such  a  year,  or  on  the  Ufas  of  Easier,  $c.  (which  ibld- 
shall  be  taken  for  the  very  eighth  after  the  feast),  or  on  the 
i  oth  of  March  last,  (being  ascertained  by  the  stile  of  the  sessions, 
$c.)  it  is  as  good  as  if  it  had  expressly  named  the  day  of  the 
month,  Sfc. 

Also,  if  an  indictment  charge  a  man  with  an  omission,  fyc.  as  2  Hawk.  P.  C. 
not  scouring  such  a  ditch,  it  needs  not  shew  any  time.  c-*5-  $79. 

So,  if  an  indictment  charge  a  man  with  having  done  such  a  2  Hawk.  P.C. 
nuisance  such  a  day  and  year,  and  on  divers  other  days,  it  is  c-25-  $82. 
void  only  as  to  the  facts  alleged  on  the  days  uncertainly  set 
forth :  but,  if  it  charge  a  man  generally  with  several  offences  at 
several  times  between  such  a  day  and  such  a  day,  without  laying 
any  one  at  a  certain  day,  it  hath  been  adjudged  to  be  wholly 
void. 

.  Yet  it  hath  been  solemnly  adjudged,  that  a  conviction  of  deer-  2  Hawk.  p.  c. 
stealing,  setting  forth  the  offence  between  the  8th  and  I2th  of  '*'<'• 
July,  fyc.  is  sufficient. 

And  in  these  cases  it  is  said  to  be  most  regular  to  set  forth  the  2  Hawk.  P.  C. 
year,  by  shewing  the  year  of  the  king ;  yet  this  may  be  dispensed  c-  *y.  §  80. 
with,  for  special  reasons,  if  the  very  year  be  otherwise  sufficiently 
expressed,  for  that  only  is  material. 

Every  indictment  at  common  law  must  expressly  shew  some  2  Hawk.  P.  C. 
(a)  place  wherein  the  offence  was  committed,  which  must  appear  c-  *5-  §  83. 

to  have  been  within  the  jurisdiction  of  the  court  in  which  the  ty  R^ula" 

.    ,.  A    tne  vul  or 
indict- 
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hamlet  and  indictment  was  taken,  and  must  be  alleged  without  any  repug- 
be^pressed  nancy  >  f°r  ^  onc  a"d  the  same  offence  be  alleged  at  two  differ- 
in  the  indict-  «nt  places  ;  or  at  B.  aforesaid,  where  B.  was  not  before  men- 
ment,  and  tioned  ;  or,  if  the  stroke  be  alleged  at  A.  and  the  death  at  B.  and 
where  the  time  tne  indictment  conclude  that  the  defendant  sicfelonice  murdravit 
"eated  upon  tiie  deceased  at  A.  the  indictment  is  void. 

several  acts  done,  regularly,  the  place  also  must  be  repeated,  viz.  tuyc  $  ibidem.  a  Hal.  Hist. 
P.C.l8o. 

• 

a  Hawk.  P.  C.  So  it  is  also,  if  it  lay  not  both  a  place  of  the  stroke  and  death, 
ibid.  9  Co.  66.  or>  jf  any  pjace  so  alleged  be  not  such  from  whence  a  visne  may 
come;  as  to  which  it  hath  been  adjudged,  that  if  a  fact  be  alleged 
in  a  parish  in  London  with  some  other  addition  which  sufficiently 
ascertains  it,  or  in  the  parish  of  St.  Lawrence  Jewry,  it  needs  not 
shew  the  ward. 

»  Hal.  Hist.  Also,  in  some  crimes  no  vill  need  be  named;  as  upon  an  in- 

P.C.  180.         dictment  of  barratry,  because  a  barretor  is  such  every  where, 
[There  are        an(j  jt  sna|[  ^e  tried  de  corpore  comitatus. 
only  two  cases 

where  it  is  necessary  to  lay  a  vill,  viz.  upon  the  statute  of  additions,  and  in  an  appeal  of  death, 
upon  the  statute  of  Gloucester,  c.  9.  R.  v.  Blower,  Hill.  27  Geo.  a.  B.  R.  cited  by  Dennison  J. 
10  i  Burr.  33  7.] 


a  Hal.  Hist.  S^ff*  m  the  margin,  the  indictment  supposing  a  fact  done  apud 

P.  C.  iSo.  §  in  com  predict,  is  good  ;  for  it  refers  to  the  county  in  the 
3P.Wms.4™.  .  * 

'  margin. 

Cro.Eliz.  739.        But,  if  there  be  two  counties  named,  one  in  the  margin,  an- 

a  Hal.  Hist.       other  in  the  addition  of  any  party,  or  in  the  recital  of  an  act  of 

P.C.  180.         parliament  recited  in  the  premises  of  the  indictment,  the  fact 

laid  apud  S.  in  com.  predict,  vitiates  the  indictment,  because 

two  counties  are  named  before,  and  it  is  uncertain  to  which  it 

refers. 

a  Hal.  Hist.  Indictment  against  A.B.  that  he  apud  N.  in  com.  pr  (Edict. 

P.  C.  1  80.  made  an  assault  upon  C.D.  of  F.  in  com.  predict,  fy  ipsum  adtunc 
Sf  ibidem  cum  quodam  gladio,  fyc.  percussit,  fyc.  this  indictment  is 
not  good,  because  two  places  named  before  ;  and  if  it  refers  to 
both,  it  is  impossible;  and  if  only  to  one,  it  must  refer  to  the 
last,  and  then  it  is  insensible. 

R.  v.  Mathews,       [An  indictment  stating  the  defendant  to  be  late  of  W.  and 
5  T.R.  i6a.      laying  the  offence  to  be  at  the  parish  aforesaid,  was  holden  not 

to  be  sufficiently  certain.] 

a  Hawk.  P.  C.  It  hath  been  holden,  that  an  indictment  on  a  statute,  prohibit- 
c.  15.  §84.  ing  such  and  such  persons  to  do  such  a  thing,  needs  not  show 
(a)  But,  if  a  wnere  the  facts  happened  which  bring  the  defendant  within  the 
icted^or  that  prohibition  ;  as,  where  it  is  enacted,  that  it  shall  be  treason  for  a 
ratume  tenures  person  born  within  the  realm  and  in  popish  orders  to  remain 
of  certain  here,  fyc.  in  which  case  it  is  said,  that  the  indictment  needs  not 
lands  he  is  ^  j  £•  ^  /a\  ^^  QJ,  or(Jination. 

bound  to  re- 
pair a  bridge,  and  that  it  is  in  decay,  it  must  be  .alleged  where  those  lands  lie.    a  HaL  Hist. 

P.  C.  181. 

^  Hawk.  P.  C.        Also,  a  mistake  in  evidence  of  the  place  laid  is  in  no  case 
$84-       material,  on  not  guilty  pleaded,  if  the  fact  be  proved  in  any 

other 
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other  place  in  the  county;  but,  if  there  be  no  such  place  in  a 
county  as  that  wherein  an  offence  is  laid  in  an  appeal  or  indict- 
ment, all  process  thereon  is  void  by  the  statutes  of  9  H.  5.  c.  i. 
and  1 8  H.  6.  c.  12. 

||  By  st.  48  Geo.  3.  0.144.  for  the  further  protection  of  the 
oyster  fisheries,  it  is  enacted,  §  8.  that  it  shall  be  sufficient  in  any 
indictment  under  that  act,  or  under  the  31  Geo.  3.  c.  51.  "to 
"  describe,  either  by  name  or  otherwise,  the  bed,  laying,  or 
"  fishery  in  which  the  offence  shall  have  been  committed,  with- 
"  out  stating  the  same  to  be  in  any  particular  parish ;  and 
"  where  the  offence  is  committed  on  the  border  of  any  county, 
"  so  as  to  make  it  difficult  to  ascertain  the  county,  such  offence 
"  may  be  stated  to  have  been  committed  in  the  county  in  which 
"  the  indictment  shall  be  preferred,  being  either  the  county  in 
"  which  the  offence  was  committed,  or  the  adjoining  county ."|| 


5.  Where  the  Offence  indictable  may  be  I  aid  jointly  y  and  izhere 
severally,  and  ichere  both  jointly  and  severally,  and  where  the 
Offences  of  several  Persons  may  be  laid  in  one  indictment. 

Although  the  offence  of  several  persons  cannot  but  be  several,   *  Hawk.  P.C. 
because  one  man's  offence  cannot  be  another's,  but  every  man  ?\2£*  ^9" 
must  answer  for  himself;  yet,  if  it  wholly  arise  from  (a)  a  joint  Veral  commit 
act,  which  is  in  itself  criminal,  as,  where  several  join  in  keeping  a  a  robbery,  bur- 
gaming-house,  or  in  deer-stealing,  or  maintenance,  $c.  the  de-  g'ar}''  murder, 
fendants  may  be  indicted  jointly  and  severally;  as  thus,  quod  pC-2 Hal-Hlst- 
custodi-c-erunl  fy  ntwque  eorum  custodivit^  or  jointly  only ;  for  it  rg"0j  )f  seyeral 
sufficiently  appears,  that  if  all  are  joined  in  such  act,  each  must  act  in  concert 
be  guilty;  and  therefore  some  of  them  may  be  convicted,  and  together, and 
some  acquitted.  one  of  them, 

in  the  presence 

of  the  others,  use  a  false  pretence  (by  words)  to  obtain  money  or  goods,  they  may  all  be  indicted 
jointly.  Young  v.Regern,  in  error,  3X^.98.] — Andas  several  persons  may  be  joined  in  the  same 
indictment,  so  several  offences  committed  by  the  same  party  may  be  joined  in  one  indictment ; 
as  burglary  and  larceny ;  larcenies  committed  of  several  things,  though  at  several  times,  and 
from  several  persons,  may  be  joined  in  one  indictment.  ^  Hal.  Hist.  P.C.  173.  — [But  in  the 
case  of  felony,  if  it  appear  before  the  prisoner  has  pleaded,  or  the  jury  are  charged,  that  he  is 
to  be  tried  for  separate  offences,  the  judge  in  his  discretion  may  quash  the  indictment:  or,  if 
the  judge  do  not  discover  it  till  after  the  jury  are  charged,  he  may  put  the  prosecutor  to  make 
his  election  on  which  charge  he  will  proceed.  3  T.  R.  106.] 

But,  where  the  offence  arises  from  a  joint  act  which  in  itself  is  a  Hawk.  P.  C. 
not  criminal,  but  may  be  so  by  reason  of  some  personal  defect  vbitupr^ 
peculiar  to  each  defendant,  as,  where  divers  follow  a  joint  trade,  p.c  j^*' 
for  which  the  law  requires  a  seven  years'  apprenticeship,  in  which  accordingly, 
case  each  trader's  particular  defect,  and  not  the  joint  act,  makes 
him  guilty,  it  seems  most  proper  to  indict  them  severally,  and 
not  jointly,  because  each  man's  offence  is  grounded  on  a  defect 
peculiar  to  himself. 

And  for  this  reason  indictments  have  been  quashed  for  jointly  a  Hawk.  P.  C. 
charging   several   defendants  (b)  for   not   repairing   the   streets  «&  *upr.  and 
before  their  houses ;  or  for  taking  inmates ;  or  for  neglecting  a  ^SeTt 
day  of  fasting  appointed  by  proclamation.    And  this  is  agreeable  "ite^ 

VOL.  IV.  Y  to 
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an  indictment    to  the  rule  of  law   as  to  bringing  actions  on  penal  statutes, 

against  several  wherein  several  defendants  shall  not  be  joined,  except  it  be  in 

^olorTsepara-    resPect  of  some  one  thing  in  which  all  are  jointly  concerned ;  as, 

Hum  afficiorum  where  several  join  in  a  suit  in  the  Admiralty  on  a  contract  on 

tuorumsepara-  land,  or  in  procuring  or  giving  an  untrue  verdict,  fyc. 

liter  exiorsivb 

eeperunt,  was  quashed.     2  Hal.  Hist.  P.  C.  174. 

t  Hal. Hist.  But  yet,  where  A.  B.  C.  and  7).  were  indicted  for  erecting  four 

P.C.  174-  several  inns  ad  commune  nocumentum,  it  was  ruled,  that  for  several 
offences  of  the  same  nature  several  persons  may  be  indicted  in 
the  same  indictment ;  but  then  it  must  be  laid  scparalitcr  erexe- 
runt,  and  for  want  of  that  word  (scparaliter]  the  indictment  was 
quashed. 

a  Hal.  Hist.  Also,  it  is  said  in  Hale  to  be  common  experience,  that  twenty 

P.C.  174.  and   persons  may  be  indicted  for  keeping  disorderly  houses  or  baudy 
in  Hawkins,        \  ,J.  ...  •        P  i    •     i-  r 

that  in  some      nouses,  and  they  are  daily  convicted  upon  such  indictments;  tor 

books  we  find    the  word  separaliter  makes  them  several  indictments, 
joint  indict- 
ments against  several  persons  for  several  offences ;  as  recusancy,  following  a  trade  without 
serving  an  apprenticeship,  mentioned  without  ,any  exception  on  this  account;  therefore  this 
matter  doth  not  seem  to  be  fully  settled,  2  Hawk.  P.  C.  c.  25.  §  89. — *  Several  persons  cannot 
be  joined  in  one  indictment  for  perjury.    2  Str.  921. —  A  wife  or  servant,  joining  with  a 
stranger  in  the  same  murder,  maybe  charged  in  one  indictment,  for  if  it  conclude/Howice  pro- 
ditorii!  et  ex  malitia  pre cogitatd,  &c.  it  is  good  for  both,  reddendo  singula  singulis.    Fost.  3*9.* 

aRuss.  1151.         || If  four  men  steal  goods  in  the  county  of  A.  and  divide  the 

Case  of  Bar-     SpOil  jn  that  county,  and  then  severally  carry  their  shares  into 
nett  and  others     •  -   —       -  J  J 


Cor  Holroyd  the  county  of  B->  the  offence  in  the  former  county  will  be  joint. 
J., Worcester  and  the  parties  may  all  be  convicted  of  it  in  the  same  indict- 
Sum.  Ass.  ment ;  but  in  the  latter  county  the  offence  will  be  several,  and 
the  subject  of  separate  indictments.  || 


6.   Whether  tlie  Words  Vi  &  Arinis  be  in  any  Case  necessary. 

Cro.  Ja.473.          At  common  law  the  words  vi  $  armis  were  necessary  in  in- 
»Lev.  331.        dictments  for  offences  which  amount  to  an  actual  disturbance  of 
Skin.  426.          the  peace,  as  rescouses  and  assaults,  Sfc.  but  it  seems  that  they 
a  Hawk.  P.C.    were  never  necessary  where  it  would  be  absurd  to  use  them;  as 
(a)  As  in  an      in  indictments  for  conspiracies,  slanders  (a),  cheats,  escapes,  and 
indictment  for  such  like,  or  for  nuisances  in  the  defendant's  own  ground,  fyc. 
cheating  an- 
other per  quendam  lusum,  Angl.  vocat.  trick  at  cards ;  it  was  holden,  that  it  need  not  be  laid  vi 
$  armis,  because  cheating  is  clandestine.    Keb.  654. 

But,  however  material  these  words  might  have  been  by  the 
common  law,  yet  now  it  is  enacted  by  37  H.  8.  c.  8.  that  the 
words  vi  fy  armis,  viz.  cum  baculis>  cultellis,  arcubis,  4"  sagittis,  or 
such  other  like,  shall  not  of  necessity  be  put  in  any  inquisition 
or  indictment,  nor  shall  the  parties  indicted  have  any  advantage 
by  writ  of  error,  or  plea,  or  otherwise,  to  avoid  any  such  indict- 
ment or  inquisition,  for  the  want  of  these  or  the  like  words  ;  but 
the  said  indictments,  fyc.  lacking  the  said  words,  or  any  of  them, 

shall 
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shall  be  adjudged  as  effectual  to  all  intents,  constructions,  and 
purposes,  as  the  same  indictments,  #c.  having  the  same  words  in 
them. 

Yet  since  this  statute,  exceptions  to  indictments  of  trespass,  2  Hawk.  P.  C. 
and  such  like,  for  want  of  the  words  vi  $  armis,  where  they  have  c'  *5'  *'  91* 
not  been  implied  by  other  words,  as  rescussit  manuforti,  Sfc.  have 
sometimes  prevailed;  and  the  necessity  of  them  is  (a)  said  to  be  (fl)aLev.azi. 
owing  to  this,  that  without  them  there  can  be  no  capiatnr  entered, 
nor  fine  to  the  king. 

Yet,  says  Hawkins,  they  have  been  often  over-ruled,  and  it  is  2  Hawk.  P.C. 
not  easy  to  shew  how  they*  ever  could  prevail  since  the  said  sta-  j^^^1"" 
tute,  consistently  with  the  manifest  purport  of  it  :  however  it  is  a  Hai  H;st 
certainly  safe  and  adviseable  to  make  use  of  them  where  they  are  p.  C.  187. 
proper  and  pertinent,  if  it  be  to  no  other  purpose  than  to  aggra-  seems  to  agree. 
vate  the  offence.  " 


implied  in  an  indictment  for  a  riot,  in  the  words  rlotote  ceperunt,fregerunt,  <$•  prostrav  front. 
R.  v.  Wynd,,  2  Str.  834.] 


7.   Whether  it  be  necessary  to  lay  the  Words  contra  Pacem. 

In  as  much  as  all  offences,  which  are  punishable  by  a  publick  2  Hawk.  P.  C. 

prosecution,  tend  to  the  disturbance  of  the  quiet  and  peaceable  ?:. 2£    9*'. 

c   i      i  •  i  •  -  i  ,  j  \          (A)  Every  m- 

government  or  the  king  over  his  people,  it  seems  a  good  (6)  ge-  ifctmedt 

neral  rule,  that  all  indictments  and  criminal  informations  ought  ought regu- 
to  conclude  contra  pacem  of  the  king,  or  kings,  in  whose  reign,  larly  to  con- 
or  reigns,  the  offence  was  committed.  dude  contra 

pacem  doniu.i 

regis.     2  Hal.  Hist.  P.  C.  188. And  though  it  conclude  contra  pacem,  yet  if  it  be  without 

domini  regis,  it  is  insufficient.     2  Hal.  Hist.  P.  C.  188. Though  the  offence  be  for  using  u 

trade,  not  having  served  an  apprenticeship,  yet  it  ought  to  conclude  contra  pacem  ;  for  every 
-offence  against  a  statute  is  contra  pacem,  and  ought  to  be  so  laid.  2  Hal.  Hist.  P.  C.  188.  Yet 
per  Hawkint,  there  are  some  precedents  without  this  conclusion,  but  not  warranted  by  any 
resolution,  2  Hawk.  P.  C.  c.  25.  §  92.,  except  only  where  the  indictment  is  for  a  bare" non- 
feasance,  as  the  not  performing  the  order  of  justices  of  peace  ;  which  hath  been  resolved 
to  be  good,  without  this  conclusion,  in  Vent.  108.  in. 


Therefore,  if  A.  be  indicted  for  an  offence  supposed  to  be  com*  2  Hal.  Hist. 

P.C.  188,18 
R.  v.  Locku 
3  Burr.  1 903". 


mitted  in  the  time  of  a  former  king,  and  the  indictment  con-  P-C- 188,189. 
elude  contra  pacem  domini  regis  nunc,  it  is  insufficient ;  for  it  must  ,  n1'    ° 


be  supposed  to  be  done  contra  pacem  of  that  king  in  whose  time 
it  was  committed. 

If  an  offence  be  supposed  to  be  begun  in  the  time  of  one  king,  *  Hal.  Hist, 
and  continued  in  the  time  of  his  successor,   (as  a  nuisance,)  it  P'C*  l89- 
must  conclude  contra  pacem  of  both  kings,  else  it  is  insufficient. 

As,  if  one  be  indicted  for  having  erected  a  wear  in  the  reign  of  Yelv.  66. 
Queen  Elizabeth,  and  continuing  it  in  the  reign  of  King  James,  Sir  John  Win- 
and  the  indictment  conclude,  that  so  it  was  erected  and  conti-  te^s  c^se"p  r 
nued  contra  pacem  regis,  $c.  without  adding  contra  pacem  nuper  *    atvk-p-c* 
reginae,  it  is  insufficient,  because  the  commencement  of  the  wrong, 
which  is  as  much  indicted  as  the  continuance,  was  in  the  reign 
of  the  queen :  but  it  is  said,  that  if  the  erection  had  been  laid 
only  by  way  of  inducement,  and  the  gist  of  the  indictment  had 

Y  2  only 


324  INDICTMENT. 

only  been  the  continuance  of  it,  such  conclusion,  contra  pacem  of 
the  king  only,  might,  be  good. 

^H'afSist77'       ^  an-  offence  be  a'lege(l  in  the  time  of  Queen  Elizabeth,  and 

P.  0*189.  '      tne  indictment  taken  in  the  time  of  King  James,  and  it  conclude 

contra  pacem  nuper  regincc  fy  domini  regis  nunc,  it  seems  good ; 

and  domini  regis  mine,  but  surplusage,  as  well  as  in  a  count  in 

trespass. 

a  Hawk.  P.C.  It  seems  clear,  that  neither  informations  quitam,  nor  inform- 
ations for  an  intrusion,  or  other  wrong  of  a  civil  nature,  done  to 
the  king's  lands,  goods,  or  revenues,  need  this  conclusion. 

8.   Whether  it  be  necessary  to  lay  it  contra  Coronam  &  Digni- 
tatem Regis. 

a  Hawk.  P.  C.       It  is  said  in  Hawkins,  "that  the  words  contra  coronam  $  digni- 
c.  25-  §  94- and  totem  regis,  are  used  in  all  the  precedents  in  Coke's  Entries,  which 
m^dictofent"1     ^  tne  °^ence  contra  pacem,  yet  that  they  are  omitted  in  RastaVs 
need  not  con-  Precedents;  and  it  hath  been  (a)  resolved,  that  an  indictment  for 
elude  8f  contra  a  riot  is  good  without  them,  nor  can  he  find  the  contrary  to  have 
coronam  $       been  adjudged  any  where. 
dignitatem  ejus, 
though  it  be  usual  in  many  indictments,    z  Hal.  Hist.  P.  C.  188.  (a)  i  Roll.  Abr.  8z. 

9.  Whether  it  be  necessary  to  lay  it  in  Contemptum  Regis. 

%  Hawk.  P.  C.       The  words  in  contemptum  regis,  are  sometimes  used  in  indict- 
c.  35.  §  95.        ments  of  superior  courts,  and  in  informations  of  intrusion,    and 

in  actions  upon  statutes,  and  sometimes  omitted  ;  but  there  is  no 

authority  relating  hereto,  except  in  the  Year-book  of  4  H.  6.  pi.  7. 

wherein  it  seems  to  be  admitted,  that  it  is  necessary  in  an  action 

on  a  statute. 

10.    Whether  it  be  necessary  to  lay  it  illicite. 

a  Hawk.  P.C.  The  word  illicite  has  been  adjudged  not  to  be  necessary  in  an 
c.  25.  §  96.  indictment  for  a  riot,  because  the  fact  indicted  appears  to  be  un- 
lawful ;  and  the  same  may  be  said  to  all  other  indictments  at 
common  law.  But,  if  a  statute  in  describing  a  thing  prohibited 
uses  the  word  illicite,  an  indictment  thereon  is  not  good  with- 
out it. 

1 1 .   Whether  a  Defect  in  any  of  these  Particulars  le  amendable. 

a  Hawk.  P.  C.       It  is  clearly  agreed,   that  none  of  the  statutes  of  amendment 
c.  25-  §.97v       extend  to  criminal  prosecutions,  and  therefore  no  indictment  can 
Amendment       be  amended  in  any  case  wherein  an  amendment  is  not  allowable 
andJeofail,       by  the  common  law. 
letter  (C). 

*  Hawk.  P.  C.       But  it  is  said,  that  the  body  of  an  indictment  from  London 
ibid.  may  be  amended,  because  by  the  city  charters  the  tenor  of  the 

record  only  shall  be  removed  from  thence. 

Also, 
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Also,  a  coroner  may,  by  rule,  amend  his  inquest  by  the  notes,    *  Hawk.  P.  C. 
in  matter  of  form,  before  it  is  filed;  and  the  caption  of  an  in-   *&&. 
dictment  may,  on  motion,  be  amended  by  the  clerk  of  the  assises, 
or  of  the  peace,  so  as  to  make  it  agree  with  the  original  record, 
at  any  time  during  the  term  in  which  it  came  in,  but  not  in  a 
subsequent  term. 

But  it  is  said,  that  the  caption  of  an  inquisition  shall  never  be   a  Hawk.  P.  C. 
amended  after  it  is  filed  ;  for  being  part  of,  and  drawn  at  the  ****• 
same  time  with  the  inquisition,  greater  exactness  is  required  in  it 
than  in  the  caption  of  an  indictment,  which  is  left,  as  of  course, 
to  be  drawn  up  as  occasion  shall  require. 

Also,  it  seems  to  be  settled,  that  a  discontinuance  in  a  criminal   *  Hawk.  P/C. 
prosecution  is  not  amendable,  without  consent.  But  it  seems  that  && 
a  mere  misprision  in  the  joining  of  an  issue,  as,  where  the  words 
similiter,  fyc.  are  omitted,  is  amendable  at  any  time.    Also,   the 
direction  of  a  venire  vicecomitibus  ofB.  which  is  returned  by  J.  S. 
vice  comiti,  may  be  amended  on  the  oath  of  J".  S.  that  there  is  but 
one  sheriff  of  .B.,  which  is  himself.     Also,  it  is  common  practice 
to  amend  criminal  informations,  and  the  pleadings  thereon,  while 
all  is  in  paper. 

And  anciently,  where  an  indictment  appeared  to  be  insuffi-  a  Hawk.  P.  C. 
cient,  the  practice  was,  not  to  put  the  defendant  to  answer  it;  c.  15.  §  98. 
but,  if  it  were  found  in  the  county  in  which  the  court  sat,  to 
award  process  against  the  grand  jury,  to  come  into  court  and 
amend  it  ;  and  it  is  the  common  practice  at  this  day,  while  the 
grand  jury,  which  found  a  bill,  is  before  the  court,  to  amend  it, 
by  their  consent,  in  matter  of  form,  as  the  name  or  addition  of 
the  party. 

(H)  What  ought  to  be  the  Form  of  an  Indictment 
upon  a  Statute  :  And  herein, 

i  .   Whether  it  be  necessary  that  such  Indictment  recite  the  Statute 
'whereon  it  is  grounded. 

TT  seems  to  be  agreed,  that  there  is  no  necessity  for  any  indict-  (a)  ^  Hawk. 

ment  or  information  on  a  (a)  publick  statute,  to  recite  such  ^-  c-  c-^j 

statute,  whether  the  offence  be  malum  prohibition,  or  malum  in  se  ;  ^everd  autho- 


or  whether  it  be  prohibited  by  more  than  one  statute,  or  by  one  rides  there 
only  ;  for  the  judges  must,  ex  ojjkio,  take  notice  of  all  publick  cited.  ^  Hal. 
statutes  ;  or,  if  there  be  any  more  than  one,  by  which  an  indict-  ^^  ^c^[*' 
ment  may  be  maintained,  they  will  go  upon  that  which  is  most  for  ingiy^Aml  all 
the  king's  advantage.  penal  statutes 

that  induce  a 

forfeiture  to  the  king,  or  make  a  felony  or  treason,  are  general  statutes,  because  they  con- 
cern the  king. 

2.  WJiat  Misrecitals  of  such  Statutes  are  fatal. 

Although  it  be  not  necessary  to  recite  a  publick  statute;  yet,  Plowd.  79.  8* 
if  a  prosecutor  take  upon  himself  to  recite  a  statute,  and  mate-  84.  Cro.  Eliz. 

Y  3 
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4  Co.  48.          r  tally  vary  from  it,  and  conclude  contra  formam  statuti  (a)  pr&- 
a  Hawk.  P.C.  dicti,  he  vitiates  the  indictment;  because  it  judicially  appears 
c.  25.  §  101.     that  there  is  no  such  foundation  as  that  whereon  it  is  expressly 
(«)  But  if  it    ^rounded. 
conclude  ge- 

nerally contra  formam  statuti  in  hujusmodi  casu  edit  $  provis.,  it  is  good  ;  for  the  court  takes 
notice  of  the  true  statute,  and  will  reject  the  misrecital  as  surplusage.  %  Hal.  Hist.  P.  C. 
172,173.  Keb.66a.  S.P. 

a  Hawk.  P.  C.  As,  where  in  an  indictment  with  such  conclusion  on  the  sta- 
c.  35.  §  joi.  tutes  wnich  prahibit  entries  with  strong  hand,  the  word  vi  is  put 
for  manu';  or,  where  nuncio,  is  put  for  mendacia  in  an  indictment 
on  the  statute  of  scandalum  magnatum  ;  or,  where  the  verb  put 
to  express  the  principal  act,  wherein  the  offence  consists,  is 
neither  classical  nor  legal  Latin,  SfC. 

3  Hawk.  P.C.       Yet  the  omission  of  a  synonimous  word,  having  no  farther 

€.25.  §102.      meaning  than  those  which  are  expressly  recited  ;  or  the  joining 

of  words  much   of  the  same  sense,  as  malitiose  8,  contemptuose 

with  a  copulative,  where  the  statute  uses  a  disjunctive;  or  the 

using  the  singular  number  for  the  plural,  or  the  plural  for  the 

singular,  where  the  sense  is  the  same,  vitiates  not  an  indict- 

ment: as,  wherein  reciting  a  statute  speaking  of  any  suits  in 

any  courts,  or  of  disturbers  of  persons  in  open  preaching,  the 

words  in  aliqud  curia  or  in  apertis  prccdicationibus,  are  used. 

3  Hawk.  P.C.       Also,  it  seems  that  no  advantage  can   be  taken  of  a  variance 

€.25.  §103.      from  any  part  of  a  private  statute  without  shewing  it  to  the 

(6)  If  a  statute  court  jn  (£j  a  proper  manner;  beeause  otherwise  such  statute  shall 

k  *  taken  to  be  as  it  i.  recited. 


cited  in  the 

indictment,  and  proved  by  an  examined  copy  upon  the  trial.     %  Hal.  Hist.  P.  C.  172. 

a  Hawk.  P.C.  A  misrecital  of  the  place  or  day  whereon  the  parliament  was 
c.  25.  §  104.  holden,  by  which  a  publick  statute  was  made,  on  which  the  in- 
dictment is  grounded,  vitiates  the  indictment;  for  the  court 
takes  judicial  notice  of  all  such  statutes,  and  will  not  make  good 
a  proceeding,  which,  of  the  party's  own  shewing,  appears  to  be 
commenced  on  a  supposed  statute  of  this  kind,  where  there  is 
no  such  statute;  as,  if  a  parliament  be  summoned  to  meet  on  the 
twenty-third  day  of  January,  and  before  the  meeting  be  pro- 
rogued to  the  twenty-fifth,  and  then  holden,  and  a  statute  made 
by  it  be  recited  as  made  in  a  parliament  holden  on  the  twenty- 
third;  or  if  a  parliament,  first  holden  in  one  year  be  continued 
by  prorogation  to  another,  and  then  sit  again,  and  a  statute 
made  at  such  sessions  be  recited,  as  made  at  a  parliament  holdeu 
or  begun  in  such  second  year,  which  is  all  one,  instead  of  say- 
ing, that  it  was  made  at  a  sessions  of  parliament,  then  holden, 
and  the  indictment  conclude  contra  formam  statuti  pr&dict.  the 
variances  in  strictness  are  fatal.  Yet  faults  of  this  nature  may 
be  helped  by  the  constant  course  of  precedents  on  a  statute,  or 
by  concluding  contra  formam  statuti,  without  adding  prccdicti  { 
or,  as  some  say,  by  the  defendant's  admittance  that  there  is  such 
a  statute  as  is  supposed;  ||  though  it  will  bc*diffknlt  to  maintain 

that 
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lhat  the  party's  admittance  of  what  the   court  judicially  knows 
to  be  contrary  to  the  truth,  can  make  good  any  indictment.il 

Also,  a  repugnancy  in  setting  forth   the  time  when   a  parlia-  ;  Hawk.  P.  C. 
nient  was  holden  is  fatal;  as,  if  a  statute  be  recited  to  have  been  #"*• 
made  in  the  first  and  second  years  of  such  a  king;  also,  it  hath 
been  holden  necessary  to  shew  in  what  county  («)  the  parliament  (a)Eastv.V\il- 
was  holden,  but  that  the  omission  of  the  day  is  no  fault.  s™6'  B™t'  no' 

reason  is  given  for  this  opinion. 

It  seems  not  to  be  clearly  settled,  whether  the  misrecital  of  the  2  Hawk.  P.  C. 
title  of  an  act  be  material1;  but  it  seems  more  clear,   that  a  va-  c.  aj.  §  105. 
nance  in  reciting  it,  as  commencing  after  the  making,  where  it  is 
to  commence  after  the  end  of  the  sessions,  is  fatal. 

A  variance  no  way  altering  the  sense  does  no  hurt;  as,  where  *  Hawk. P. C. 
in  reciting  an  oath  prescribed  by  statute,  the  words  sea  of  Rome,  c'  *s'  • 
are  put  for  see  of  Rome,  and  I  do  declare  in  conscience,  instead  of 
/  do  declare  in  my  conscience.     Neither  is  it  a  material  variance  to 
omit  or  misrecite  a  branch  of  a  statute  no  way  relating  to  the 
present  purpose,  but  put  only  by  way  of  flourish  and  ex  abiai- 
danti. 

Neither  is  the  misrecital  of  the  preamble  of  a  statute  material;  a  Hawk.  P.C. 
where  the  substance  of  the  purview  is  well  recited  ;  as  where,  in  c'^5'  *  J°7' 
an  action  on  the  statute  of  hue  and  cry,  the  declaration  recites 
the  preamble,  as  speaking  of  the  burning  of  houses,  where  the 
statute  speaks  of  arsons  generally,  without  mentioning  houses ; 
or  where  in  an  action  of  scandalutn  magnatum,  the  declaration, 
reciting  the  preamble  of  the  statute,  mentions  only  what  relates 
to  Earls,  Sfc.  but,  if  an  indictment  on  8  H.  6.  c.  9.  §  6.  in  recit- 
ing the  clause,  which  shews  in  what  actions  the  party  shall  re- 
cover, after  mentioning  recoveries  by  verdict,  omit  the  words, 
or  in  other  manner,  or  recite  the  statute  as  giving  the  fine  on  a 
recovery  by  action  dicto  domino  regi ;  where  there  is  nothing  to 
make  good  the  word  dicto  ,•  or  recite  the  clause  concerning  the 
bringing  an  action,  as  saying,  if  the  party  after  such  entry  make  a 
feoffment,  $c.  where  the  words  are,  if  after  such  entry  anyfeoff- 
ment  be  made ;  or  recite  it  thus,  if  any  person  be  put  out  and 
disseised,  where  the  words  are  if  any  person  be  put  out  or  disseised, 
the  variances  have  been  adjudged  fataU  Yet  the  last  has  been 
holden  to  be  immaterial,  because,  though  the  words  above  men- 
tioned are  in  the  disjunctive,  they  have  been  always  expounded 
in  the  copulative ;  and  it  seems  questionable  how  far  the  other 
variances  will  be  holden  fatal  at  this  day ;  niceties  of  this  kind 
not  having  beeu  of  late  so  much  regarded  as  formerly. 

The  total  omission  of  the  clause,  which  gives  the  forfeiture,  aHa\vk.  P.C. 
does  not  hurt ;  and  it  may  be  probably  argued,  that  a  misrecital  c>  **•  §  I09- 
of  such  clause,  in  putting  the  words  admitteret  fy  forisfacerct,  for 
amitteret  $  forisfaceret,  is  immaterial ;  for  the  variance  is  in  a 
word  wholly  nugatory,   and   the  sense  is  complete  without  it. 
But,  if  the  variance  carries  with  it  a  material  repugnancy,  as, 
where  the  words  -whoever  shall  do  the  same  shall  incur  the  pain, 
&c.  are  thus  recited,  whoever  shall  do  the  contrary  shall  incur  the 
pain,  &c.  it  will  be  difficult  to  make  it  good. 

¥4  3.  How 
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3.  How  Jar  it  is  necessary  to  bring  the  Offence  indictable  within 
the  very  Words  of  the  Statute. 

a  Hawk.  P.  C.  It  is  a  general  rule,  that  unless  the  statute  be  recited,  neither 
c.  25.  §  no.  the  words  contra  for  mam  statuti,  nor  any  periphrasis,  intendment, 
[Where  the  Qr  conclusiorij  WJH  make  good  an  indictment  which  does  not 
statute  are  bring  the  offence  within  all  the  material  words  of  the  statute  ; 
descriptive  of  as,  if  an  indictment  of  rape  omit  the  word  rapuit ;  or  an  indict- 
the  nature  of  ment  of  perjury  on  5  Eliz.  c.  9.  omit  the  words  voluntarie  $ 
>ffence,  or  corrupt£  .  or  an  indictment  for  striking  in  a  church  on  5  &  6  E.  4. 
the  statute  •  or  c»  4-  omit  the  words  to  the  intent  to  strike  ,•  or  an  indictment  for 
are  necessary  forestalling  on  5  &  6  E.  6,  c.  1 4.  do  not  expressly  allege  that  the 
to  give  a  sum-  gOOds  were  then  coming  to  the  market  to  be  sold ;  or  an  indictment 
™ary  th  '"t"  on  l^e  same  statute  f°r  engrossing,  do  not  allege  that  the  de- 
is  necessary  to  fendant  engrossed,  &c.  by  buying,  &c. ;  or  an  indictment  of  treason 
specify  in  the  ill  compassing  the  king's  death,  on  25  E.  3.  stat.  5.  c.  2.  have 

particular        neither  the  words  compass  nor  imagine,  &c. 

words  of  such 

statute.    Per  Lord  Mansfield,  R.  v.  Pemberton,  z  Burr.  1037.] 

a  Hawk.  P.  C.  Neither  is  it  always  sufficient  to  pursue  the  words  of  the 
c.  25.  $111.  statute,  unless  in  so  doing  you  fully,  directly,  and  expressly 
allege  the  matter  wherein  the  offence  consists,  without  the  least 
uncertainty  or  ambiguity;  and  therefore  if  an  indictment  of 
perjury  on  5  Eliz.  c.  9.  setting  forth  that  the  party,  facto  -per  se 
sacro  evangelio  jalsb  deposuit,  do  not  directly  shew  that  he  was 
sworn ;  or,  if  an  information  on  1 8  H.  6.  c.  1 7.  for  not  abating 
so  much  of  the  price  of  wine  sold  as  the  vessels  wanted  of  the 
statute-measure,  do  not  expressly  shew  how  much  they  wanted ; 
or,  if  an  indictment  on  the  statute  of  usury,  setting  forth  that  the 
defendant  took  more  than  five  in  the  hundred,  do  not  shew  how 
much,  it  is  insufficient. 

If  the  statute  relate  only  to  such  and  such  persons  particularly 
described  by  it,  the  indictment  must  bring  the  defendant  within 
all  such  descriptions,  unless  they  carry  with  them  the  bare  denial 
of  a  matter,  the  affirmation  whereof  will  be  a  proper  natural  plea 
for  the  defendant;  as,  where  it  is  enacted,  that  all  persons,  hav- 
ing no  reasonable  excuse,  shall  go  to  their  parish  church,  fyc.  in 
which  case  there  is  no  need  to  allege  in  the  indictment,  that  the 
defendant  had  no  reasonable  excuse;  for  this  will  more  properly 
come  into  question  from  the  plea.  Neither  is  there  any  need,  in 
order  to  bring  a  defendant  within  the  description  of  a  statute,  to 
shew  where  the  thing  happened  which  brought  him  within  it. 
Neither  is  it  necessary,  where  you  allege,  that  the  defendant 
cxistens  so  and  so,  as  the  statute  mentions,  did  the  fact,  to  shew 
any  farther,  that  he  was  so  at  the  time  of  the  fact. 

a  Hawk.  P.  C.        There  is  no  need  to  allege  in  an  indictment  on  a  statute,  that 

c.»5-  §  113.      the  defendant  is  not  within  any  of  its  provisos,  notwithstanding 

the  purview  expressly  takes  notice  of  them,  as  by  saying,  that, 

none  shall  do  the  thing  prohibited  otherwise  than  in  such  special 

cases, 


a  Hawk.  P.  C. 

C.  45.  §  112. 

R.  v.  Baxter, 
jT.R.83. 
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cases,  $c.  as  are  expressed  in  the  act.  But  it  is  said,  that  a 
conviction  on  a  penal  statute  ought  expressly  to  shew  that  the 
defendant  is  not  within  any  of  its  provisos  ;  for  since  the  defend- 
ant has  no  remedy  against  such  a  conviction,  but  from  a  defect 
appearing  on  the  face  of  it,  it  ought  to  have  the  highest  certainty, 
and  to  satisfy  the  court  that  the  defendant  had  no  such  matter 
in  his  favour,  as  the  statute  itself  allows  him  to  plead. 

If  the  statute  whereon  an  indictment  is  founded,  be  particularly  %  Hawk.  P.  C. 
recited,  and  the  substance  of  the  fact,  and  the  time  and  place,  c-  25-  §  «4- 
and  things  and  persons  concerned,   be  alleged  with  sufficient 
certainty,  and  a  circumstance  only  omitted,  the  general  conclu- 
sion, contra  formam  statuti,  seems  to  help  such  omission. 


4.   Whether  an  Indictment  grounded  an  a  Statute  that  isoill  not 
maintain  it,  may  be  good  as  an  Indictment  at  Common  Law. 

It  was  formerly  holden,  that  no  indictment  grounded  on  a  2  Hawk.  P.  C. 
statute,  and  concluding  contra  formam  statuti,  could  be  main-  c.  25.  $115. 
tained  as  an  indictment  at  common  law,  if  it  were  not  maintain-        r;  ^a"   R 
able  as  an  indictment  on  some  statute,  because  it  appears  that  the   jgj*8'  5 
prosecution  is  grounded  on  a  foundation  which  will  not  support 
it :  but  the  law  is  now  taken  to  be  otherwise ;  and  accordingly 
it  hath  been  adjudged,  that  on  a  special  indictment  on  the  statute 
of  stabbing,  the  defendant  may  be  found  guilty  of  general  man- 
slaughter at  common  law,  and  the  words  contra  formam  statuti 
rejected  as  senseless. 


5.  How  far  it  is  necessary  to  conclude  Contra  Formam  Statuti. 

It  seems  to  be  agreed,  that  a  judgment  on  a  statute  shall  never  a  Hawk.  P.  C. 
be  given  on  an  indictment  which  doth  not  conclude  contra  formam  c-  *5-  §•  "6- 
statuti ;  and  therefore  if  the  fact  indicted  be  an  offence  prohibited 
only  by  statute,  and  the  indictment  conclude  not  contra  for  mam 
statuti,  no  judgment  can  be  given  upon  it.  For  though  an  in- 
dictment, which  is  redundant,  may  be  helped  by  rejecting  what 
is  senseless,  an  indictment  that  is  defective  in  a  material  part  can 
be  no  way  supplied.  But  it  seems,  that  a  judgment  on  8  H.  6. 
c.  9.  may  be  given  on  a  writ  of  assise  of  novel  disseisin,  brought 
in  the  common  law  form ;  but  this  depends  upon  a  reasonable 
construction  of  the  statute,  which  being  express  that  the  party 
may  recover  by  such  writ,  but  giving  no  new  one,  may  be  well 
intended  to  give  the  party  a  remedy  by  writ  brought  in  the  old 
form. 

If  there  be  more  than  one  statute  concerning  the  same  oftence,  2  Hawk.  P,  C. 
the  latter  of  which  only  continues  the  former,  without  making  c<  *•*•  §  "7- 
any  addition  to  it,  or  only  qualifies  the  method  of  proceeding 
upon  it,  without  altering  the  substance  of  its  purview,  it  is  safe  to 
conclude  an  indictment  on  it  contra  formam  statuti  ;  but,,  where 
the  same  offence  is  prohibited  by  several  independent  statutes,  or 

a  new 
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a  new  penalty  is  added  by  a  subsequent  statute  to  an  offence 
prohibited  by  a  former,  it  is  said  to  be  safer  to  conclude  contra 
formam  statutorum,  than  contra  jormam  statuti. 

R.  v.  Mor-  *  Facts  done  by  virtue  of  an  act  containing  a  former  one,  ex- 

Sa"'  a  Str-        pired,  may  be  laid  to  be  done  by  virtue  of  the  original  act. 

R.  v.  Hayes,          Though  the  indictment  be  contraformam  statuti,  it  is  not  neces- 

a  Str.  843.       sary  that  the  certiorari,  venire,  and  distringas,  express  it.  * 

a  Lord  Raym. 

1518.     i  Barnardist.  31.  48.  142.  167. 

(I)  What  ought  to  be  the  Form  of  a  Caption  of  an 
Indictment. 

a  Hal.  Hist.         THE  caption  of  the  indictment  is  no  part  of  the  indictment 
P.C.  165.  itself,  but  it  is  the  style  of  the  preamble,  or  return,  that  is 

made  from  an  inferior  court  to  a  superior,  from  whence  a  certiorari 
issues  to  remove  it;  or  when  the  whole  record  is  made  up  in 
form ;  for  whereas  the  record  of  the  indictment,  as  it  stands  upon 
the  file  in  the  court  wherein  it  is  taken,  is  only  thus,  Juratores 
pro  domino  rege  super  sacramentum  suum  pr&sentant ;  when  this 
comes  to  be  returned  upon  a  certiorari,  it  is  more  full  and 
explicit ;  viz.  JftottE,  Ad  generalem  sessionem  pads  tent,  apud  S.  in 
com.  predict.  5  die  Octobris  anno  regni,  8yc.  coram  A.  B.  C.  D.  fy 
sociis  suis  justiciariis  domini  regis  ad  pacem  dicti  domini  regis  in 
com.prtedict.  conservand.necnon  addiversasfelonias,  transgressiones, 
4*  alia  malefacta  in  eodem  comitat.  audiend.  et  terminand.  assignatis, 
per  sacrament.  E.  F.  G.  H.,  fyc.  proborum  8$  legalium  hominum 
comit.  predict.  Jurat.  8f  oner  at.  ad  inquirend.  pro  dicto  domino 
rege  8$  pro  corpore  comit.  predict,  existit  pratsentatum* 

a  Hawk.  P.  C.  Every  caption  of  an  indictment  must  shew  that  it  was  taken 
c.  35.  §  119,  before  a  court  which  has  a  proper  jurisdiction  ;  and  therefore  if 
&c-  it  shew  only  that  it  was  taken  before  J.  S.  steward,  without  shew- 

ing to  whom  he  was  steward,  or  in  what  court;  or,  if  the  caption 
of  an  inquisition  super  visum  corporis  shew  only  that  it  was  taken 
before  J.  S.  mayor  of  London,  without  adding  that  he  was  coro- 
ner; or,  if  it  barely  call  him  coroner,  without  shewing  that  he 
was  such  for  the  district  in  which  the  inquisition  was  taken,  it  is 
insufficient.  But,  if  it  shew  that  he  was  a  coroner  in  the  county, 
it  sufficiently  shews  that  he  was  a  coroner  for  the  county ;  and 
if  the  caption  of  an  indictment  shew  that  it  was  taken  at  the 
sessions  of  the  peace  of  such  a  county,  it  sufficiently  shews  that 
such  sessions  was  holden  for  the  county.  But,  if  it  only  shew 
that  it  was  holden  in  the  county,  it  is  said  to  be  insufficient.  So 
r  it  is  also,  if  it  omit  the  clause  necnon  ad  diversas  felonias,  fyc.  or, 

if  it  barely  shew  that  the  indictment  was  taken  at  a  sessions  of 
the  peace,  without  shewing  before  whom,  or  without  naming  the 
justices,  or  shewing  for  what  place  they  were  justices ;  or,  if 
in  describing  them  as  justices  ad  pacem,  fyc.  conservand.  it  omit  the 
word  assignat.  Yet  it  hath  been  adjudged,  that  it  is  not  necessary 
for  the  caption  of  an  indictment  taken  at  a  general  sessions  of  the 

2  peace, 
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peace,  to  stile  any  of  them  of  the  quorum,  because  it  sufficiently 
shews  that  some  of  them  were  such,  by  shewing  that  the  indict- 
ment was  taken  at  a  general  sessions. 

The  caption  of  an  indictment  ad  magnam  curiam  cum  leta  tent,  a  Hawk.  P.  C. 
is  insufficient;  but,  if  it  be  ad  magnam  curiam  $  ad  letam,  or  ad  c-  J5-  $  "4- 
vis.franci. pleg.  cum  cur.  baron,  tent,  perhaps  it  is  sufficient;  for 
since  the  court  baron  has  no  jurisdiction  over  criminal  matters, 
and  the  caption  in  these  last  cases  is  not  express  that  the  indict- 
ment was  taken  at  it,  as  it  is  in  the  first  case,  the  court  will  in- 
tend that  it  was  taken  at  the  leet,  which  alone  had  power  to 
take  it. 

The  not  shewing  in  the  caption  of  an  indictment  at  a  leet,  a  Hawk.  P. C. 
whether  the icourt  were  holden  by  charter  or  prescription,  is  c.»5«$I»I« 
helped  by  the  multitude  of  precedents. 

Every  caption  of  an  indictment  ought  to  shew  that  the  in-  a  Hawk.  P.  C. 
dictors  were  of  the  precinct  for  which  the  court  was  holden,  and  c-  **'  $  Ii6' 
that  they  were  twelve  in  number,  and  that  they  found  the  indict- 
ment on  their  oaths.  Also,  some  indictments  have  been  quashed 
for  an  omission  of  the  names  of  the  jurors;  and  others,  for  want 
of  the  words  proborum  4"  legalium  hominum  :  and  others,  for  want 
of  the  words  adtunc  $  ibidem  jurat.  $  oner  at. ;  and  others,  for 
want  of  the  words  ad  inquirend.  pro  domino  rege  $  pro  corpore 
comitatus  ,•  yet  of  late  years  exceptions  of  this  kind  have  not  been 
much  favoured,  especially,  if  the  indictment  were  in  a  superior 
court,  and  that  which  is  omitted  be,  in  common  understanding, 
implied  in  what  is  expressed. 

Every  caption  must  shew  a  certain  day  and  year  when  the  in-  a  Hawk.  P.C. 
dictment  was  found,  and  must  record  it  in  the  present  tense;  f-?5-  §127- 
but  if  it  describe  the  court  as  holden  die  Martis  %  die  Mercurii,  ^!S£  stated 
or  on  such  a  day  in  such  a  year  of  the  king,  without  shewing  the  sessions 
what  king ;  or  if  it  shew  the  day  and  year  in  figures,  which  are  to  be  holdea 
not  Roman  (a),  it  is  insufficient;  yet  it  needs  not  add  the  year  adfettum . . 
of  the  Lord.     And  the  multitude  of  precedents  have  made  good  f^^E^i- 
the  use  of  extitit  p-cesentat.  instead  of  exist  it,  fyc.  (b)  phanitE,  it  was 

adjudged  a 

fatal  mistake.  R.  v.  Warre,  ^  Str.  698.  So,  where  it  stated  it  on  an  impossible  day.  R. 
v.  Fearnly,  i  T.  R.  316.  An  indictment  taken  at  an  adjourned  sessions,  must  shew  when  the 
original  sessions  began,  to  bring  it  within  the  time  prescribed  by  the  statute.  R.  v.  Fisher, 
a  Str.  865.]  (a)  2  H.  H.  P.  C.  170.  I  Str.  261.  Andr.  146.  (6)  [A  conviction  may  be  in  the 
past,  as  well  as  in  the  present  tense.  R.  v.  Hall,  i  T.  R.  320.] 

Every  such  caption  must  also  shew7  where  the  indictment  was  a  Hawk.  P.C. 
found,  that  it  may  appear  to  have  been  at  a  place  within  the  c-  *5'  $  Ia8' 
jurisdiction  of  the  court;  and  therefore  if  it  set  forth,  that  the 
indictment  was  taken  at  a  sessions  of  the  peace,  holden  for  such 
a  county  at  B.  without  shewing  in  what  county  B.  lies,  other- 
wise than  by  putting  the  county  in  the  margent,  itjs  insuf- 
ficient.    But,  if  an  inquest  of  death  be  set  forth  as  taken  at  B. 
before  the  coroner  of  the  liberty  of  B.  it  needs  not  express  that 
B.  is  within  the  liberty  of  B.  for  it  cannot  but  be  intended. 
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(K)  Where  an  Indictment  may  be  quashed. 

a  Hawk,  P.  C.    "DY  the  common  law,  the  judges  may,  in  discretion,  quash  any 
c.  25.  §  146.  indictment  for  any  such  insufficiency  in  the  body  or  caption 

quashi^Tin-      of  it,  as  will  make  a  judgment  given  on  it  against  the  defendant 
dictments         erroneous ;  but  they  are  in  no  case  bound  so  to  do  ex  debito 
and  arresting  justiti<e>  but  may  oblige  the  defendant  to  plead  or  demur.     And 
the  judgment,    j.njs  they  generally  do  where  the  offence  is  of  an  enormous  or 
the  strongest     publick  nature,  or  where  the  indictment  has  been  removed  by 
way ;  because    certiorarit  and  a  recognizance  for  procuring  the  trial  of  it  has 
they  must  be    been  forfeited, 
very  grossly 
bad  to  have  the  court  to  destroy  them  at  once,     i  Bl.  Rep.  275.] 

R.  v.  Weston,        *  Indictment  against  six  jointly  and  severally,  for  exercising 

i  Str.  623.  a  trade  quashed ;  for  there  ought  to  be  distinct  indictments. 
R.  v.  Tucker, 
4  Burr.  2046. 

R.  v.  Brother-        The  court  will  not  quash  an  indictment,  because  not  laid  cow- 
ton,  2  Str.  702.  traformam  statuti,  but  leave  defendant  to  demur. 
R  v.  Pewtress,       The  court  cannot  strike  counts  out  of  an  indictment,  for  it  is 
a  Str.  1026.  the  finding  of  the  grand  jury. 
Ca.  temp. 
Hardw.  203. 

Bainton,        The  court  of  king's  bench  will  quash  an  indictment  at  the 

a  Str.  1088.  quarter  sessions  for  perjury  at  common  law,  for  want  of  juris- 

[Wherever  diction. 

antfest  defect  of  jurisdiction,  the  indictment  will  be  quashed.    R.  v.  Williams,  i  Burr.  389.] 

R.  v.  Wigg,  But  it  will  not  quash  an  indictment  for  a  nuisance,  but  put  de- 

aLd.Raym.     fendant  to  demur. 

1163.  R.  v. 

Bishop,  Andr.  220.    R.  v.  Sutton,  4  Burr.  2116. 

R.  v.  Leap,          Indictment  for  words  spoken  to  a  justice,  but  not  laid  to  be 
Andr.  226.'      spoken  to  him  in  the  execution  of  his  office,  quashed. 
R.  v.  Bailey,         But  the  court  would  not  quash  an  indictment  for  not  attend- 
» Str.  iaii-      ing  a  mayor  to  execute  his  warrant,  but  left  the  defendant  to 

demur  to  it. 

R.  v.  King,          Neither  would  they  quash  an  indictment  against  overseers  for 
a  Str.  1268.      not  paying  money  over  to  their  successors ;  for  quashing  is  not 

ex  debito  justitia,  and  this  is  a  growing  evil. 

R.v.Trevilian,      The  court  will  quash  an  indictment  for  not  receiving  an  ap- 
»  Str.  1268.      prentice,  if  it  does  not  appear  by  the  circumstances  averred, 
that  it  was  a  binding  within  the  stat.  43  Eliz.  c.  2.  and  Qu.  Whe- 
ther an  indictment  lies  ? 

R.  v.  Johnson,      The  court  will  not,  on  motion,  quash  an  indictment  against 
i  Wils.  325.      several  for  breaking  and  entering  a  mine,  and  carrying  away 
lead;  especially,  if  it, is  at  the  time  that  the  judges  are  trying 
others  in  the  same  county  for  a  like  offence. 

i  Burr.  5 1 6.         Indictment  for  setting  »  person  on  the  footway  to  deliver 

printed 
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printed  bills  of  defendant's  occupation,  whereby  the  way  was  ob- 
structed, was  quashed. 

So,  against  a  spiritual  person,  for  occupying  lands  contrary  R.v. Wright, 
to  21  H.  8.  c.  13.  for  the  proceeding  must  be  by  action  or  in-  i  Burr.  543. 
formation,  and  it  must  be  in  one  of  the  king's  courts,  not  at 
sessions. 

A  motion  may  be  made  the  last  day  of  term,  to  quash  an  in-  i  Burr.  651. 
dictraent,  but  not  to  quash  an  order. 

Motion  for  the  prosecutor  to  quash  his  own  indictment  is  not  R-  v.  Webb, 
of  course,  especially,  if  the  defendant  has  been  put  to  expence.    3  Burr-  *468. 

If  after  indictment  removed  by  certiorari  it  is  at  issue,  and  Ib*d-   Pndict- 
jury  appointed,  prosecutor  countermands  notice  of  trial,  and  fe^y  ?n  not 
defendant  chooses  to  bring  it  on  by  proviso,  and  it  stands  for  surrendering  to 
trial,    and   prosecutor  in    the   interim  gets  a   new  indictment  commissioners 
found,  and  then  moves  to  quash  the  first,  alleging  it  to  be  de-  of  bankrupt, 
fective,  which  was  cured  by  the  new,  on  which  it  is  intended  to  ^"te^the 
proceed,-  the  court  may  (by  consent)  (a)  order  the  first  to  be  defendant  was 
quashed,  and  the  second  to  be  put  in  its  place,  and  to  stand  in  arraigned,  and 
the  same  condition.  pleaded;  and 

after  plea  pro- 

secutor  moved  to  quash  the  indictment  for  some  mistakes.  Per  Cur.  After  plea  pleaded  we 
never  quash  an  indictment.  Upon  which  prosecutor  proceeded  on  the  merits,  and  defend- 
ant was  acquitted.  O.  B.  R.  v.  Edward  Frith,  October,  1738,  per  Willes,  C.  J.  (a)  In  Sir 
William  Withvpole's  case,  Cro.^Car.  147.,  this  was  done  without  the  consent  of  the  counsel 
for  the  crown;  but  in  the  case  of  Swan  and  Jefferys,  such  consent  was  taken,  though  held 
to  be  unnecessary  by  Softer,  J.  Post.  S.  C.  106.  An  indictment  at  Hereford  in  175 6,  for 
murder,  alleged  that  county  to  be  next  English  county  to  Carmarthenshire:  the  fact  was 
committed  in  the  county  of  the  borough  of  Carmarthen:  the  indictment  was  quashed  by  CliveJ. 
with  the  consent  of  the  counsel  for  the  prosecution,  on  the  authority  of  the  case  of  Swan 
and  Jefferys.  There  being  a  right  indictment  found,  the  four  prisoners  were  tried  on  it;  two 
were  found  guilty  of  manslaughter,  and  two  acquitted.  Clive's  MSS.|| 

The  court  refused  to  quash  an  indictment,  for  selling  flower  3  Burr.  1841. 
by  false  weights,  though  it  appeared  on  the  face  of  it  that  the 
Jlo-icer-scnle  was  the  lighter,  which  must  tend  to  the  prejudice  of 
the  seller,  and  though  it  did  not  say  where  the  selling  was.  * 

By  the  7  and  8  W.  c.  3.  §  9.  No  indictment  for  high  treason  (4)  In  the 
or  misprision  thereof,  (except  indictments  for  counterfeiting  the  construction 
king's  coin,  his  great  seal,  or  privy  seal,  his  sign  manual,  or  bee^seul  d 
privy  signet,)  nor   any  process,  or  return  thereupon,  shall  be  tnat  no  such' 
quashed,    on   the   motion   of  the  prisoner  or  his  counsel,  for  exception  can 
misreciting,  mispelling,  false  or  improper  Latin,  unless  exception  be  t^60  after 
concerning  the  same  be  taken  and  made  in  the  respective  court     jfjyjfpp 
where   such    trial    shall   be,    by  the  prisoner,    or   his  counsel  c-  3,   &  I4'g  ' 
assigned  (&),  before   any  evidence  given  in  open  court,  upon 
such  indictment:  nor   shall   any  such   misreciting,   miswriting, 
mispelling,  false  or  improper  Latin,  after  conviction  on  such 
indictment,  be  any  cause  to  stay  or  arrest  judgment;  but  never- 
theless any  judgment  upon  such  indictment  shall  and  may  be 
liable  to  be  reversed  on  a  writ  of  error,  in  the  same  manner, 
and  no  other,  than  as  if  this  act  had  not  been  made. 
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INFANCY  AND  AGE. 


(A)  Who  are  Infants  :  And  herein  of  the  several  Ages 
and  Periods  between  which  the  Law  distinguishes  as 
to  several  Purposes. 

(B)  To  whom  the  Privilege  of   Infancy  extends,    or 
who  are  to  be  considered  as  Minors. 

(C)  How  far  the  Law  regards  and  takes  Notice  of 
Infants  in  Venire  sa  Mere. 

(D)  How  Infancy  is  to  be  tried. 

(E)  Of  what  Things  an  Infant  is  capable,  in  relation 
to  the  Publick,  and  in  which  he  shall  answer  for  his 
Neglect. 

(F)  Of    what   Things    capable,     being  for   his   own 
Advantage. 

(G)  How  far  the  Law  takes  Care  of  his  Interest,  so 
as   not   to   let   him    suffer    by    his    Laches :     And 
herein  where  he  must  take  Notice  of  and  perform 
Conditions,  &c. 

(H)  Where  punishable  for  Crimes  and  Injuries  com- 
mitted by  him. 

(I)  Of  the  Acts  of  Infants,  as  they  are  good,  void,  or 
voidable :  And  herein, 

1.  Of  his  Contracts  for  Necessaries. 

2.  Of  judicial  Acts,  or  Acts  done  by  him  in  a   Court  of 
Record. 

3.  Of  his  Acts  in  Pais,  where  void  or  only  voidable. 

4.  Where  void,  or  voidable,  as  to  the  Infant,  shall  yet  bind 
others. 

5.  At  what  Time  voidable  Acts  are  to  be  avoided. 

6.  By  whom  to  be  avoided. 

7.  In  what  Manner  they  are  to  be  avoided. 

8.  Of  the  Confirmation  of  voidable  Acts. 

(K)  Of  the  Privilege  of  Infants  in  Suits  and  Actions 
by  and  against  them :  And  herein, 

»  TT 
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1.  Hav:  far  the  Courts  take  Care  of  the  Interest  of  Infants. 

2.  How  they  are  to  appear  when  they  sue' or  are  sued. 

(L)  Of  the  Privilege  of   Infancy  as  to  the    ParoPs 
demurring :  And  herein, 

1.  In  what  Actions  the  Parol  shall  demur. 

2.  Where  the  Parol  shall  demur  without  any  Plea  pleaded. 

3.  Upon  what  Plea  pleaded  the  Parol  shall  demur. 

4.  For  the  Nonage  of  what  Person  the  Parol  shall  demur. 

5.  In  respect  to  what  Estate  and  Interest  the  Parol  shall 
demur. 

6.  Where  for  the  Nonage  of  the  Vouchee. 

7.  Where  for  the  Nonage  of  the  Prayee  in  Aid. 

8.  In  what  Cases  if  the  Parol  demur  against  one  it  shall 
against  another. 

9.  In  what  cases  the  demurrer  of  the  Parol  for  Part  shall  be 
for  all. 

10.  Of  the  Prayer  of  Age  and  Counterplea. 


(A)  Who  are  infants  :  And  herein  of  the  several  Ages 
and  Periods  between  which  the  Law  distinguishes  as 
to  several  Purposes. 


the  observations  made  on  the  daily  actions  of  infants,  (a)  For  though 
as  to  their  arriving  at  discretion,  the  laws  and  customs  of  the  civil  law 

(a)  every  country  have  fixed  upon  particular  periods  on  which  °b*ains  much, 

j  ui       c       *•  j    T  being  awise 

they  are  presumed  capable  ot  acting  with  reason  and  discretion.  anj  ^ejj  cal_ 

Hence  in  our  law  the  (6)  full  age  of  man  or  woman  is  (r)  twenty-  ciliated  law, 
one  years.  »    yet  it  is  not  of 

any  force  here, 

or  in  any  other  countries,  farther  than  by  custom  or  acts  of  parliament  it  has  been  admitted. 
HaLHist.  P.  C.  16.  (b)  It  is  the  full  age  of  male  or  female,  according  to  common  speech, 
Litt.  §  104.  259.  (c)  At  which  age  he  is  capable  of  contracting,  and  may  alien  his  lands,  goods', 
and  chattels;  and  this  period  we  have  fixed  upon  from  the  feudal  law,  for  by  that  law  the 
tenant  at  this  age  was  presumed  capable  to  attend  his  lord  in  the  wars,  and  therefore  at  this 
age  was  out  of  ward  of  guardian  in  chivalry.  Co.  Litt.  78.  b.  —  But  according  to  the  civil  law, 
the  complete  full  age,  as  to  matters  of  contract,  is  twenty-five  years.  Dig.  lib.  4.  tit  4* 
Hal.  Hist.  P.  C.I  7. 

Therefore  if  one  under  the  age  of  (d)  twenty-one  years  makes  Dyer,  143. 
his  (e]  will,   and  thereby  devises  his  lands,   and  after  attains  the  R.a}'m-  84. 
age  of  twenty-one  years,  and  dies,  without  making  any  new  pub-  jp  '  I^-2.',  ^  ' 
lication  thereof,  this  devise  is  void.  born  the  i6th 

day  of  Febru~ 

ary,  this  child  will  be  of  full  age  any  part  of  the  ifth  day  of  February  twenty,  one  years  after, 
for  the  law  makes  no  fractions  of  a  day,  and  upon  the  last  instant  of  that  day  he  would  have 
completed  twenty-one  years.  Keb.  589.  Sid.  162.  Raym.  84.  S.  C.  Herbert  and  Tarbol, 
a  Mod.  281.  S.P.  argvendo.  Salk.44.  S.  P.  said  by  Holt  to  have  been  adjudsed.  Ld.  Raym. 

381. 
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181.480.  (e)  So,  if  an  infant  make  a  deed,  and  deliver  it  within  age,  and  afterwards  upon 
his  coming  of  full  age,  deliver  it  again,  yet  the  deed  is  void;  for  the  deed  must  take  effect 
from  the  first  delivery,  or  not  at  all.  3  Co.  55.  b. 

Vaugh.  178.  But  though  a  person  under  the  age  of  twenty-one  cannot  dis- 

pose of  his  lands,  yet  it  is  said  that  one  under  that  age  may, 
pursuant  to  the  statute  of  12  Car.  2.  c.  24.  dispose  of  the  custody 
of  his  infant  child,  and  that  such  disposition  draws  after  it  the 
land,  fyc.  as  incident  to  the  custody. 

a  Mod.  315.  Also,  it  seems,  it  was  agreed,  that  an  infant  male  at  fourteen, 
Co^mb^c*10  anc^  ^ema^e  at  twelye,  may  dispose  of  their  personal  estate  at  those 
Vern.  255.  ages :  f°r  herein  the  common  law  has  appointed  no  time,  being 
i  Vern.  469.  a  matter  cognizable  in  the  spiritual  court,  which  herein  proceeds 
Pr.  Ch.  316.  according  to  the  civil  law,  by  which  law  infants  at  those  ages  are 

—In  the  pee  presumed  to  have  sufficient  discretion  to  make  such  disposition  ; 

of  JliXecut.T,Q$*   r    ,    ,         „         ,     .  •     .  ! 

it  is  said,  that   ancl  therefore  their  testaments  in  these  cases  are  not  set  aside  or 

the  common     controuled  in  Chancery  or  the  temporal  courts. 

law  has  not 

precisely  determined  at  what  age  a  person  may  make  a  disposition  of  his  personal  estate;  but 

that  it  is  generally  allowed  it  may  be  made  at  the  age  of  eighteen. And  my  Lord  Coke 

mentions  seventeen  or  eighteen ;,  at  which  years,  he  says,  an  infant  may  make  his  testament, 
and  constitute  his  executors  for  his  goods  and  chattels.  Co.  Litt.  89  b.  [The  opinions  upon 
this  point  in  the  books  are  numerous  and  irreconcileable,  but  the  doctrine  in  the  text  seems 
to  be  the  most  to  be  relied  upon.  See  note  6. 13  Ed.  Co.  Litt.  89.  b.] 

Co.  Litt.  3  3. 7  8.  The  age  of  consent  to  a  marriage  in  an  infant  male  is  (a)  four- 
79.  alnst.434.  teen,  and  in  a  female  twelve;  (b)  but  they  may  marry  before, 
3lnst.88, 89.  an(j  jf  tne  agree  thereto  when  they  attain  these  ages,  the  mar- 
6  Co. 22.  7Co.  .  .  i  i  L  a.  t  /  \  j-  r  i  -p 

Roll.  Abr.  ri&ge  1S  good  ;  but  they  cannot  (c)  disagree  before  then  ;   and  it 

340,  341.  one  of  them  be  above  the  age  of  consent,  and  the  other  under 
(a)That  herein  such  age,  the  party  so  above  the  age  may  as  well  disagree  as  the 

our  law  and      otner;  for  both  must  be  bound,  or  neither, 
the  civil  agree, 

for  that  before  these  ages  they  are  said  to  be  impuberes.  Hal.  Hist.  P.  C.  1 7.  —  And  though  by 
our  law  they  may  agree  before,  yet  if  the  wife  hath  a  child,  begotten  after  marriage,  solemnized 
infra  annos  nubiles,  and  for  that  cause  afterwards  divorced,  it  is  a  bastard.  7  Co.  42.  $c.  Keene's 
case.  Godolph,  Repert.  Canon.  484.  (b)  And  they  are  baron  and  feme  de  facto  ;  so  that  the 
baron  before  he  attains  the  age  of  fourteen,  or  the  wife  twelve,  ~-ay  have  trespass  de  muliere 
abducta,  cum  bonis  viri.  Roll,  Abr.  340.  Moore,  741.  2  And.  208.  6  Co.  22.  (c)  If  they  agree 
by  parol,  and  afterwards  agree  and  live  together  as  man  and  wife,  the  disagreement  is  not 
binding,  but  that  they  may  well  live  together  without  any  new  marriage.  Roll.  Abr.  341.  Lee 
and  Ashton.  —  But,  if  the  disagreement  had  been  before  the  ordinary,  they  could  never  agree 
again  to  make  it  a  good  marriage.  Roll.  Abr.  341.  per  Warberton.  If  a  man  within  the  age  of 
fourteen  takes  a  wife  of  full  age,  and  after  brings  a  writ  de  muliere  abducta  cum  bonis  riri, 
and  after  comes  to  the  age  of  fourteen,  if  he  after  makes  any  continuation  of  the  action,  this 
shall  be  an  agreement  to  the  marriage,  so  that  it  cannot  after  be  defeated.  Roll.  Abr.  341. — 
[But  now  the  agreement  after  twelve  or  fourteen  would  not  be  binding  on  the  infant,  if  the 
marriage  was  without  banns,  or  by  licence  without  consent  of  parent  or  guardian,  and  the  infant 
was  not  a  widow  or  widower ;  for  the  26  Geo.  2.  c.  33.  makes  all  such  marriages  void.] 

Co.  Litt.  79.          But  though  the  party  above  age  may  as  well  disagree  as  the 
other,    yet  it    is  said  that    he  cannot   do  it  before  the   other 
(d~)  Roll.  Abr.   arrives  at  the  proper  age :  Also,   it  is  said  to  have  been  (d)  ad- 
341-  judged,  that  if  a  man  marries  a  woman  that  is  within  the  age  of 

twelve  years,  and  after  the  woman  at  eleven  years  of  age  disa- 
grees to  the  marriage,  and  after  the  husband  takes  another  wife, 
and  hath  issue  by  her,  that  this  is  a  bastard ;  for  the  first  mar- 
riage continues,  notwithstanding  the  disagreement  of  the  woman ; 

6  for 


(A)   JJ'/to  are  Infants,  $c.  337 

for  she  cannot  disagree  within   the  age  of  twelve  years,  and  so 
her  disagreement  is  void. 

If  a  man  marries  a  woman  that  is  within  the  age  of  twelve  Roll.  Abr.  341- 
years,  and  after  the  feme  covert  within  the  age  of  consent  disa-  Babington  and 
grees  to  the  marriage,  and  after  the  age  of  twelve  years  marries  .  ^"T^gR 
another,  now  the  first  marriage  is  absolutely  dissolved,  so  that  he  up^  a  Writ  of 
may  take  another  wife;  for  though  the  disagreement  within  the  error  out  of 
age  of  consent  was  not  sufficient,  yet  her  taking  another  husband  tne  C.  B.,  and 
after  the  age  of  consent  affirms  the  disagreement,  and  so  the  mar-  men/affirmfd. 
riage  is  void  ab  initio.  Moore, 5 75. 

S.C.  adjudged, 

because  she  cohabited  with  her  second  husband  at  all  times  after  the  age  of  consent.  Butwo/e.- 
it  does  not  appear  in  the  book  whether  the  second  marriage  was  at  or  before  the  age  of  con- 
sent. X.  Dyer,  13.  a.  margin,  S.  C.  cited. 

But  for  the  better  explication  hereof  it  may  not  be  improper 
to  insert  a  case  determined  before  the  delegates,  which  was  thus: 

Mrs.  K.  Fitzgcrrard  was  married  to  my  Lord  Decitts,  she  being  2ist  June, 

of  the  ajje  of  twelve  years  and  a  halK  and  he  of  the  age  of  eiijht;  *9rCarI,a'  A 

c  0,       ,      .     .     J   .  .  ill-  i  ,-  i_-     '  before  the  de- 

suterwards,  she  being  thirteen  years  old  disagreed  rrom  this  mar-  ]eaatesat  Ser- 

riage,  and  married  Mr.  Jlllcrs ;   and   upon  suit  in  the  spiritual  jeanh'  /««, 
court  the  second  marriage  was  affirmed.     The  Lord  Decius  ap-  Fleet-street. 
pealed  to  the  delegates;  and  it  was  argued  by  civilians  and  com- 
mon lawyers  before  the  Bishops  of  London  and  Rochester,  North, 
C.  J.  Littleton,  Baron,  Jones  and  Atkins,   Justices,  and  several 
doctors  of  the  civil  law.    .The  civilians  said,  that  minors  could 
net  contract  matrimony,  but  only  sponsalia  dejuturo,  and  there- 
fore though  they  bind  themselves  per  verba  de  prtesenti  tempor?, 
yet  the  law,  by  reason  of  the  incapacity  of  the  parties,  would  make 
such  a  construction  that  it  shall  only  be  a  contract  dejuturo.    In 
this  case  indeed  one  of  the  parties  is  of  age  of  consent,  but  that 
makes  no  diversity  ;  for  a  contract  of  matrimony  is  utrinque  obli- 
gatorius,  and  reciprocal  in  its  nature.     On  the  other  side  it  was 
wid,  that  such   a  contract  as  this  betwixt  persons  of  unequal 
ages  might  as  well  claudicate  as  other  contracts,  which  are  also 
ntrinque  obligatorii  ;  they  said,  that  a  contract  of  marriage  carries 
a  relation  in  itself,  and  is  reciprocal;  but  that  in  some  cases  this 
may  fail,  by  reason  of  an  accident  or  circumstance  in  the  persons, 
notwithstanding  which  the  nature  of  the  thing  will  remain  to  be 
nltro  citroque  obligatory,  as  we  see  in  other  contracts.     But  ar- 
guments from  the  definition  of  civil  affairs  are  not  cogent ;  for 
no  law  can  be  framed  to  meet  with  all  emergencies  and  circum- 
stances, but  ought  to  be  differently  applied  according  as  the  par- 
ticular circumstances  require.     The  law  does  not  make  contracts 
per  verba  de  prasenti  tempor e  to  be  contracts  de  futuro,  but  in 
cases  of  minors,  and  they  cannot  show  any  texts  that  contracts 
per  verba  de  present  i  by  majors  shall  be  by  construction  made 
contracts  dejuturo.     The  laws  of  God  and  Nature  require  per- 
formance of  promises  and  agreements ;  and  the  woman,  in  the 
present  case,  cannot  dissent  before  the  husband  come  to  the  age  of 
consent,  because  till  then  he  cannot  dissent  any  more  than  he 
can  assent.     Serjeant  Maynard.     In  our  law,  marriage  b£twixt 
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Co.  Litt.  78.  b 
Hob.  135. 


Lit.  §  103. 
Co.  Litt.  75. 
*  Inst.  135. 
(a)  Before 
which  time, 
if  the  guar- 
dian dispa- 
raged her  in 
marriage,  an 
action  lay. 
against  him  by 
the  statute  of 


minors  has  the  effect  of  a  marriage  till  it  be  annulled:  if  the 
woman  be  nine  years  old  she  shall  be  endowed,  be  the  husband 
of  what  age  soever ;  and   dower  can  never  be,  but  where  there 
was  a  precedent  marriage,  posito  effcctu  ponitur  causa.     Such  a 
wife  shall  have  an  appeal  of  the  death  of  her  husband,  and  the 
husband  in  such  a  case  shall  have  a  writ  de  uxore  abductd  cum  bom's 
viri.     If  tenant  by  knight's  service  die,  his  heir  within  age  of 
consent,  and   married,  the  lord  cannot  tender  him  a  marriage, 
[for  he  cannot  disagree  to  his  present   marriage,  whilst  he  is 
within  age].     Lee  and   Ashton,   5  Ja.  i.  where  two  within  age 
had  contracted  matrimony,  and  the  parent  of  one  was  bound  to 
give  so  much  at  their  age  of  consent,  if  they  would  agree  to  this 
marriage :  an    action   was  brought  for  this  money,  and   it  was 
found   that   within   ago   they  disagreed,  but  at   their    full   age 
agreed;  and  judgment  was  for  the  plaintitfj  because  the  disagree- 
ment was  not  material,     i  Inst.  79.     Banisters  v.  Offley.     Out- 
law calls  it  matriinonium,  although  the  term  of  sponsalia  is  not 
unknown  to  us:   we  find  it  in  Glanvil,  lib.  6.  and  Littleton  calls 
it  an  affiance.     To  show  what  regard  our  law  has  to  such  a  mar- 
riage, he  cited  i  Inst.  33.      i  Roll.  Abr.  340.     Dyer,  369.     To 
prove,  that  before  age  of  consent  no  agreement  or  disagreement 
can  be,  Moore,  575,    i  Roll.  Abr.  341.  i  Inst.  79.  and  the  plead- 
ings  in  7    Co.  Kenn's  case,  and   6  Co.  Ambrosia  Gorge's  case. 
Thursby.  contr.    Our  law  gives  such  credit  to  this  inchoate  mar- 
riage, that  if  the  parties  die  before  it  be  avoided,  the  law  will 
not  say  that  it  was  null  and  void  ;  and  upon  this  ground  are  the 
cases  of  dower  and  appeal  which  have  been  cited.     The  case  in 
Dyer,  369.  is  for  the  decree;  for  there,  by  the  opinion  of  many 
doctors,    quamvis  alia  sunt  sponsalia  de  future^  tamen  in  causa 
dotis  extenduntur  ad  •verum  matrimonium  ratione  priv ilcgii.     See 
too  7  H.  6.  1 1.  6  Co.  22.  The  sentence  given  in  the  spiritual  court 
was  affirmed. 

And  as  the  age  of  fourteen  is  the  age  of  consent  to  a  marriage 
in  an  infant  male;  so  by  law  hath  he  several  other  ages  assigned 
him  to  several  purposes,  viz.  at  the  age  of  twelve,  to  take  the  oath 
of  allegiance  in  the  tourn  or  leet;  at  fourteen,  to  be  out  of  ward 
of  guardian  in  socagc,  to  choose  a  guardian ;  and  this  also  is 
accounted  his  age  of  discretion ;  at  fifteen,  to  have  had  aid  pur 
Juit\fitz  chevalier. 

The  authority  of  a  guardian  in  chivalry  did  not  determine  till 
the  heir,  if  a  male,  came  to  the  age  of  twenty-one  years;  because 
it  was  presumed  that  till  that  age  he  was  not  capable  of  doing 
knight-service,  and  attending  the  lord  in  his  wars.  The  guar- 
dianship of  an  heir  female  determined  at  (a]  fourteen  at  common 
law,  but  by  Westminster  the  ist,  the  lord  had  the  wardship  till 
she  attained  the  age  of  sixteen,  to  tender  her  convenable  mar- 
riage. But  the  authority  of  a  guardian  in  (b}  socage,  as  hath 
been  said,  ceases  at  the  age  of  fourteen,  at  which  age  the  infant 
may  call  his  guardian  to  an  account,  and  may  (c]  choose  a  new 


Co.  Litt.  80.    (b)  But  the  guardianship  of  the  father,  which  is  a  guardianship  by  nature,  con- 
tinues till  the  son  and  heir  apparent  attain  to  the  age  of  twenty-one  years;  but  that  is  with 

respect 
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respect  to  the  custody  of  the  body  only.  Carth.  386.  per  Holt,  C.  J.  (c)  In  the  spiritual  court, 
if  the  infant  be  above  the  age  of  seven,  he  chooses  his  own  curator  or  tutor ;  but  if  under  that 
age,  they  choose  one  for  him. 

One  within  the  age  of  twenty-one  years  may  do  homage,  but  Co.  Litt.  65.  b. 
cannot  do  fealty;  because  in  the  doing  of  fealty  he  ought  to  be   zlnst.  n. 
sworn,  which  an  infant  (a)  cannot  be.  g>»« ^ 

of  fourteen  may  be  sworn  as  a  witness,  at  which  age  he  is  presumed  to  have  sufficient  discre- 
tion. 2  Hal.  Hist.  P.  C.  278.  Vide  tit.  Evidence,  letter  (A). 

An  infant  at  the  age  of  seventeen  may  be  a  procurator  or  5  Co.  29.  b. 

(b]  executor;  and  in  this  both  the  civil  and  common  law  agree.    Off. Exec. 307. 

Hal.  Hi*t. 

P.  C.I;.  (V)  And  if  one  under  the  age  of  seventeen  be  made  executor,  and  administration 
duranfe  minore  state  be  granted  to  another,  such  administration  ceases  when  the  infant  arrives 
at  the  age  of  seventeen.  Hob.  250.  Yelv.i28.  5  Co.  29.  Godolph.  102.  [But  before  he 
attains  such  age,  he  cannot  assent  to  a  legacy;  Prince's  case,  5  Co.  29.  b. ;  and  even  then,  his 
assent  will  not  bind  him,  unless  he  have  assets  for  debts.  Chamberlain  v.  Chamberlain,  i  Ch. 
Cas.  257.  And  though  he  may  administer  at  seventeen,  it  is  said,  that  he  cannot  commit  a 

devastavit  till  twenty-one.     Whitmore  v.  Weld,  i  Vern.  326.] But,  if  administration  be 

granted  to  one  during  the  minority  of  a  person  who  is  entitled  to  it  as  next  of  kin  to  the  in- 
testate, such  administration  does  not  determine  till  the  infant's  age  of  twenty-one ;  because 
before  that  age  he  cannot  give  bond  to  the  ordinary  to  administer  faithfully.  Carth.  446. 
||  And  now,  by  38  G.  3.  c.  87.  §  6.  &  7.,  where  an  infant  is  sole  executor,  administration  with 
the  annexed  will  is  to  be  granted  to  the  guardian,  or  such  other  person  as  the  spiritual  court 
shall  think  fit,  till  the  infant  shall  be  twenty-one;  such  administrator  to  have  the  same  powers 
as  an  administrator  durante  m'mori  estate  of  the  next  of  kin.  Vide  supra,  tit.  Executors,  (B), 
vol.  iii.  434. [| 

Infancy  is  a  good  cause  of  refusal  of  a  clerk.     Also  by  the  Comp.  In- 
statute  13  Eliz.  c.  12.,  and  13  &  14  Car.  2.,  no  one  is  to  be  ad-  cumb.  142. 
mitted  a  deacon  unless  he  be  twenty-three  years  at  least,  nor  a  ^^  168 
priest  unless  he  be  twenty-four.  3  ~Mod.  5- 

|IBy  Can.  34.  no  bishop  shall  admit  any  person  into  sacred  orders,  except  he,  desiring  to  be  a 
deacon,  is  three-and-twenty  years  old ;  and  to  be  a  priest,  is  four-and-twenty  years  complete. 
And  by  the  preface  to  the  last  form  of  ordination,  none  shall  be  admitted  a  deacon,  except  he 
be  twenty-three  years  of  age,  unless  he  have  a  faculty ;  and  every  man  'which  is  to  be  admitted  a 
priest,  shall  be  full  four-and-twenty  years  old.  By  st.  13  Eliz.  c.  12.,  none  shall  be  made  minister, 
being  under  the  age  of  four-and-twenty  years.  And  by  st.  44  G.  3.  c.  43.  reciting  tkat  "  by  the 
"  canons  of  the  churches  heretofore  of  England  and  Ireland,  now  the  united  church  of  Eng* 
"  land  and  Ireland,  it  is  ordained,  ordered,  and  directed,  that  no  bishop  shall  admit  any  person 
"  into  the  sacred  order  of  a  deacon,  who  is  not  twenty-three  years  old ;  nor  to  be  a  priest, 
"  except  he  be  twenty-four  years  complete ;  and  that  by  the  prefaces  to  the  forms  of  ordination 
"  of  priests  and  deacons  established  and  used  by  authority  of  several  acts  of  the  parliament  of 
"  England  and  Ireland  respectively,  it  is  directed,  that  none  shall  be  admitted  deacon,  except 
"  he  be  twenty-three  years  of  age,  unless  he  have  a  faculty ;  and  that  every  man  which  is  to  be 
"  admitted  a  priest  shall  be  full  twenty-four  years  old;  and  that  in  that  part  of  the  United 
"  Kingdom  called  Ireland,  the  aforesaid  rule  respecting  the  ages  of  persons  desiring  to  be  ad- 
"  mitted  into  holy  orders,  has  been  sometimes  disregarded  and  rendered  of  no  effect,  to  the 
"  great  detriment  of  the  church,  and  to  the  prejudice  of  religion  :  for  the  better  prevention 
"  thereof  for  the  future,  and  also  in  order  that  one  certain  and  undoubted  rule  and  course  of 
"  practice  may  hereafter  prevail  and  be  observed  in  this  respect  in  England  and  Ireland,  it  is 
"  enacted,  that  no  person  shall  be  admitted  a  deacon  before  he  shall  have  attained  the  age  of 
"  three-and-twenty  years  complete;  and  that  no  person  shall  be  admitted  a  priest  before  he 
"  shall  have  attained  the  age  of  four-and-twenty  years  complete :"  with  a  saving,  however, "  of 
"  any  right  of  granting  faculties  heretofore  lawfully  exercised,  or  which  now  be  lawfully  exer- 
"  cised  by  the  Archbishop  of  Canterbury,  or  the  Archbishop  of  Armagh." 

Though  the  irregularity  might  have  gone  to  a  greater  extent  in  Ireland,  yet  it  was  not  unusual 
in  England,  before  this  statute,  to  admit  persons  into  deacon's  orders  citrrente  anno.  This 
practice  might  seem  to  be  countenanced  by  the  completion  of  the  year  not  being  insisted  upon 
in  this  case,  either  in  the  canon  or  in  the  preface  to  the  form  of  ordination,  as  it  is  on  the 
admission  to  priest's  orders.|| 

Z  2  Bv 


INFANCY  AND  AGE. 


Lamb.  624, 
615.,  Sf  vide 
tit.  Gavelkind. 


By  the  custom  of  gavelkind,  an  infant  at  the  age  of  fifteen  \» 
reckoned  at  full  age  to  sell  his  lands;  and  this  seems  to  have 
been  taken  from  the  civil  law,  which  reckons  fourteen  the  tefas 
pubertatis ;  for  they  reckoned  that  though  the  infant  had  ended 
his  years  of  guardianship  at  fourteen,  yet  he  might  not  have 
completed  his  account  with  his  guardian  till  the  age  of  fifteen, 
and  that  was  esteemed  to  be  the  age  when  he  was  completely  out 
of  guardianship;  and  therefore  at  this  age  he  was  allowed  to 
sell  the  lands  descended  to  him :  but  in  this  the  customs  of 
England  differed  from  the  civil  law ;  for  the  civil  law  does  not 
allow  of  his  dispositions  till  the  age  of  twenty-five;  and  there- 
fore this  must  have  been  allowed  by  the  old  Saxon  law,  because 
they  thought  that  a  great  deal  of  time  was  lost,  if  the  infant 
could  only  use  his  own,  without  being  able  to  dispose  of  it  in 
a  way  of  traffick,  or  in  marriage,  till  twenty-five;  and  there- 
fore they  allowed  the  infant  to  sell,  but  under  great  limitations 
and  restrictions,  that  he  might  not  be  defrauded;  and  by  this 
means  they  thought  there  was  sufficient  provision  made  for  the 
necessity  of  commerce,  which  in  the  small  divided  shares  was 
absolutely  necessary. 

Also,  by  custom,  in  some  places,  an  infant  seised  of  lands  in 
socage  may  at  the  age  of  fifteen  years  make  a  lease  for  years, 
which  shall  bind  him  after  he  comes  of  age;  for  the  custom 
makes  fifteen  his  full  age  to  that  purpose. 

Also,  by  the  custom  of  London,  an  infant  unmarried,  and 
above  the  age  of  fourteen,  though  under  twenty-one,  may  bind 
3o?.Palm.i6i.  himself  apprentice  to  (a]  a  freeman  of  London  by  indenture,  with 
i  Mod.  271.       proper  covenants ;  which  covenants,  by  the  custom  of  London, 

(a)  But  this       shall  be  as  (b)  binding  as  if  he  were  of  full  age. 

.custom  does 

does  not  extend  to  one  bound  apprentice  to  a  waterman  under  twenty-one ;  for  the  company 

of  watermen  are  but  a  voluntary  society,  and  being  free  of  that  does  not  make  one  free  of  the 

city  of  London.   6  Mod.  69.   (A)  And  for  breach  an  action  may  be  brought  in  any  other  court, 

as  well  as  in  the  courts  in  the  city.     Moore,  136. 

F.  N.  B.  202.  As  to  capital  oifences,  in  which  the  law  is  the  same  with  re- 
Co.Litt.24 7. b.  gar(j  to  tne  n)aie  and  female  sex,  the  age  of  fourteen  is  the  corn- 
ami  '104  9^  nion  standard,  at  which  both  males  and  females  are,  by  (c)  our 
Hal. Hist.  law,  obnoxious  to  capital  punishments;  for  this  being  the  fctas 
P.  C.  25.  pubertatis,  or  age  of  discretion,  the  law  presumes  them  at  those 
p  fv  years  to  be  doli  capaccs,  and  capable  of  discerning  between  good 
^aw  70  "  anc^  ev^  '  an(^  therefore  subjects  them  to  capital  punishments  as 
(c)  But  the  much  as  if  they  were  of  full  age. 
civil  law,  as  to 

capital  punishments,  distinguished  the  ages  into  four  ranks :  i.  JEteu  pubertatis  plena,  which  is 
eighteen  years.  2.  JEtas pubertatis  or pubertas  generally,  which  is  fourteen  years,  at  which  time 
they  were  likewise  presumed  to  be  doli  capaces.  3.  JElas  pubcrtati  proximo  ;  but  in  this  the 
Roman  lawyers  were  divided,  some  assigning  it  to  ten  years  and  an  halt,  others  to  eleven,  before 
which  the  party  was  not  presumed  to  be  doli  capaje.  4.  Infantia,  which  lasts  till  seven  years, 
within  which  age  there  can  be  no  guilt  of  a  capital  oflence.  Hal.  Hist.  P.  C.  17, 1 8, 19. 


Co.Litt.45.b. 


Moore,  135. 
2  Bulst.  192. 
2  Roll.  Hep. 


Hal.  Hist. 
P.C.  *6. 


But  though  the  age  of  fourteen  be  the  alas  pubcrtatis,  before 
which  our  law  does  not  presume  the  party  to  b«  doli  capax,  and 
therefore  that  a  party  indicted  for  a  capital  offence  committed 

before 
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before  these  years,  is  to  be  found  not  guilty;  yet  hath  this  gene- 
ral rule  the  following  temperaments  : 

1.  That  if  the  party  be  above  twelve,  though  under  fourteen,  Hal.  Hist, 
and  appears  to  be  dolt  capax,  and  could  discern  between  good  P.  C.  a6. 
and  evil  at  the  time  of  the  offence  committed,  he  may  be  con-  ^e^®case 
victed  and  undergo  judgment  and  execution  of  death,  though  he  yoryt   ™^ 
hath  not  attained  the  age  of  fourteen  ;  though  herein,  according  often  years  of 
to  the  nature  of  the  offence  and  circumstances  of  the  case,  the  age,  convicted 
judge  may  or  may  not  in  discretion  reprieve  him  before  or  after  |* -^re  Lord 
judgment  in  order  to  the  obtaining  the  king's  pardon.  Wuies at*Burv 
summer  assizes  1748,  for  the  murder  of  a  girl  of  about  five  years  of  age.    Post.  Cr.  Law,  70.] 

||  In   iiAssis.    pi.  30.  Alice  de    Walboroiigh  of    the   age   of  Fitz.  Corone, 

thirteen  years  was  burnt  by  judgment  for  killing  her  mistress.  *l8' I70> 

,    .      J          .  -iiii  •  11       Br.  Treason, 

And  it   was   then  said,  that  by  the  ancient  law  none  shall  be  Ia     We  are 

Iranged  within  age,  which  is  intended  the  age  of  discretion,  viz.  told  in  X. 
fourteen  years.    But  before  Spigurnel,  an  infant  within  age,  viz.  Bacon  upon 
of  the  age  often  years,  who  had  killed  his  companion  and  hidden   Government 
himself,  (se  muchd)  was  presently  hanged ;  for  it  appeared  by  his  ^/fmf  punish- 
muching,  he  could  discern  between  good  and  evil,  fy  malitia  sup-  ed  a  judge 
plet  tetatem.\\  capitally  for 

having  passed 
sentence  of  death  upon  a  person  under  the  age  of  twenty-one  years. 

2.  If  an  infant  be  above  seven,  and  under  twelve  years,  and 
commit  a  capital  offence,  primd  facie  he  is  to  be  judged  not 
guilty,  and  to  be  found  so ;  becau.se  he  is  supposed  not  of  dis- 
cretion to  judge  between  good  and  evil.    But  yet  if  it  appear,  by  Hal.  Hist, 
strong  and  pregnant  evidence  and  circumstances,  that  he  had  P-C-a7- 
discretion  to  judge  between  good  and  evil,  judgment  of  death 

may  be  given  against  him ;    for  malitia  supplet  cetatem :    but 
herein  the  circumstances  must  be  inquired  of  by  the  jury,  and 
the  infant  is  not  to  be  convict  (a)  upon  his  confession.     Also  (a)  ||In  York's 
herein,  my  Lord  Hale  says,  that  it  is  prudence  after  conviction  ca'e  *UP™  the 
to  respite  judgment,  or  at  least  execution  ;  but  he  says,  that  if  he  the  to'were 
be  convicted,  the  judge  cannot  discharge  him,  but  only  reprieve  admitted  in 
him   from  judgment,  and  leave  him  in  custody  till  the  king's  evidence.1! 
pleasure  be  known. 

3.  If  an  infant  within  age  be  infra  cctatcm  infantia,  viz.  seven  Hal.  Hist, 
years  old,  he  cannot  be  guilty  of  felony,  whatever  circumstances  P.C.  27,  a8. 
proving  discretion  may  appear  ;  for  ex  presumptione  juris  he  can-  *''  ** 
not  have  discretion,  and  no  averment  shall  be  received  against 

that  presumption. 


(B)  To  whom  the  Privilege  of  Infancy  extends,  or 
who  are  to  be  considered  as  Minors. 


J^HE  privilege  of  infancy  does  not  extend  to  the  king;  for  the  Co.Litt.4.j. 
political  rules  of  government  have  thought  it  necessary,  that  D?er>  *°9'  * 
he  who  is  to  govern  and  manage  the  whole  kingdom,  should 

Z  3  never 
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never  be  considered  as  a  minor,  incapable  of  governing  himself 

and  his  own  affairs. 

tlowd.  213.  a.  Therefore,  if  the  king  within  age  make  any  lease  or  grant,  he 
5  Co.  27.  jg  bounci  presently,  and  cannot  avoid  them,  either  during  his 
7  Co.  12.  ,  J{  rr  11  fe 

minority,  or  when  he  comes  ot  full  age. 

Co.Litt.43-  So,  if  the  king  consent  to  an  act  of  parliament  during  his 

Roll. Abr. 728.  minority,  yet  he  cannot  after  avoid  this  act;  because  the  king,  as 
king,  cannot  be  a  minor;  for  as  king  he  is  a  body  politick. 

Cro.  Car.  55  7*        Also,  the  acts  of  a  mayor  and  commonalty  shall  not  be  avoided 

5  Co.  27.  ky  reason  of  the  nonage  of  the  mayor. 

4Co.ii9.  Although  a  duke,  earl,  or  the  like,  be  but  a  minor,  or  not 

Comp.  In-  above  ten  years  of  age,  in  the  custody  and  in  the  family  of 
another  nobleman,  who  may  and  doth  retain  chaplains,  yet  he 
may  qualify  chaplains  to  be  dispensed  withal  to  hold  two  bene- 
fices with  cure,  in  like  sort  as  if  he  was  of  full  age. 

RolL  Abn  An  infant  in  gavelkind  shall  have  his  age,  and  all  other  privi- 

leges of  the  infant  at  common  law ;  because  though  he  hath  the 
privilege  of  alienation  at  fifteen,  yet  that  doth  not  take  from  him 
any  privilege  he  had  before  at  common  law. 

Co.Litt.244-b'  A  bastard  being  impleaded  shall  have  his  age ;  for  the  dilatory 
plea  must  be  determined  before  the  pleas  in  chief  can  come  on ; 
so  that  the  plea  of  infancy  will  stay  the  suit,  before  it  can  be  in* 
quired  whether  he  is  or  is  not  a  bastard. 


(C)  How  far  the  Law  regards  and   takes  notice  of 
infants  in  Ventre  sa  Mere. 

Godolph*  »  Child  in  venire  sa  mere  may  be  appointed  executor,  or  may 

ioT       &S'  take  a  legacy  :  also,  if  there  are  two  or  more  at  a  birth,  they 

(«)  And  by  our  shall  be  joint  ekecutors  or  joint  legatees  of  the  thing  bequeathed  $ 
law  a  child  in  for  the  («)  civil  law,  for  the  benefit  of  the  infant,  reputes  a  child 

vent  re  sa  mere   jn  njs  mother's  womb  in  the  same  condition  as  if  he  were  born. 
may  be 

Vouched;  is  capable  of  taking;  the  mother  may  detain  charters  on  his  behalf;  a  bill  may  be 
brought  on  his  behalf;  a  court  of  equity  will  grant  an  injunction  in  his  favour  to  stay  waste  ; 
a  Vern.  710.  [and  the  destruction  of  him  is  murder.  3  Inst.  50.  i  Ves.  86.] 

Co.  Litt.  244.  If  there  be  a  bastard  cigne  and  mulier  puisne,  and  the  bastard 
enter,  and  die  seised,  his  issue  shall  inherit  the  lands,  and  ex- 
clude the  mulier  for  ever.  But  in  this  case,  if  the  bastard  had 
died  leaving  issue  in  venire  sa  mere,  and  the  mulier  had  entered* 
and  then  a  son  were  born,  yet  could  not  he  enter  upon  the 
mulier.  And  herein  our  law  differs  from  the  civil  law ;  for  our 
law  requires  an  immediate  descent,  which  cannot  be  before  the 
person  is  in  esse*  Also,  by  our  luw,  the  freehold  cannot  be  in 
abeyance. 

n  II.  6.  1 3»  It  appears  to  have  been  a  matter  of  much  controversy,  whether 

B».D«?MC,  n  devise  of  lands  to  an  infant  in  -centre  sa  mere  be  good,  because 
—I,  637?"  not  *n  being  to  take  at  tne  tmic  of  the  death  of  the  devisor.  For, 
a  Buls.  273.  as  some  say,  by  the  devise  the  person  is  to  take  immediately  after 
Cro.  Eliz.  4*3.  the  death  of  the  devisor,  and  the  freehold  cannot  be  put  in  abey- 
ance 
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mice  by  the  act  of  the  parties.     But  others  liolil,  that  such  devise   i  Lev.  135. 
is  good,  though  the  infant  be  not  in  esse  at  the  death  of  the  de-   *  Sld-  J53- 
visor,  and  that  the  freehold  shall  not  be  in  abeyance,  but  shall   ,Keb*865" 
descend  to  the  heir  at  law  in  the  mean  time.  x  gan/  a^ 

:  Mod.  9.  aVcrn.  711.  Prec.  Chan.  50.  Eq.  Cas.  173.  2  Stra.  1092.  2  Eq.  Abr.  294.  pi.  24. 
Andr.  263.  S.  C.  S.P. 

But,  however,  all  the  books  agree  in  this,  that  a  devise  to  an   Sid.  153. 
infant  when  he  shall  be  born,  or  when  God  shall  give  him  birth,   Lev.  135. 

is  irood  as  an  executory  devise,  and  that  the  freehold  shall  descend  ?^?n'  l?3- 

fei     ,    •         i       •     *i  *  S.  C.    Snow 

to  the  heir  at  Jaw  in  the  mean  time.*  anj  cutier- 

*  At  this  day  it  is  clearly  agreed  that  a  devise  to  an  infant  in  venire  sa  mere  is  good,  though  he 
be  born  after  the  testator's  death,  and  he  shall  take  by  way  of  executory  derise.  i  Freern.  244. 
293.  Vide  Fearne's  Essay,  3d  edition,  429,  <$-c. 

So  it  is  clear,  that  if  land  be  devised  for  life,  the  remainder  to  Church  v. 
a  posthumous  child,  that  this  is  a  good  contingent  remainder;   Wiatt,  Moore, 

because  there  is  a  person  in  being  to  take  the  particular  estate ;  637-    Reeve 

1-1-1  •  •    i  i  •  v.  Lone, 

and  it  the  contingent  remainder  vests  during  the  continuance   ->Lev.4o8 

of  the  particular  estate,  or  eo  instant  i  that  it  determines,  it  is  4  Mod.  359. 
sufficient.  Salk  227. 

Carth.  209.     • 
Sf  vide  10  &  ii  W.  3.  c.  16.  and  head  of  Remainder  and  Reversion. 

Also,  it  seems  agreed,  that  a  man  may  surrender  copyhold  Roll. Rep.  109. 
lands  immediately  to  the  use  of  an  infant  in  venire  sa  mere ;  for 
a  surrender  is  a  thing  executor}',  and  nothing  vests  before  ad- 
mittance;  and  therefore,  if  there  be  a  person  to  take  at  the  time  $  vide  Moor, 
of  the  admittance,  it  is  sufficient;  and  not  like  a  grant  at  com-  637. 
mon  law,  which,  putting  the  estate  out  of  the  grantor,  must  be 
void,  if  there  be  nobody  to  take. 

If  an   usurpation  be   had  on  one  in  venire  sa  mere,   at  the  Hob.  240. 
next  turn  after  his  birth  he  shall  be  relieved  on  the  statute 
Westm.  2.  c.  5. 

j|A'child  in  venire  sa  mere  is  within  a  provision  in  marriage  Hale  v.  Hale, 
articles  for  such  children  of  the  marriage  as  shall  be  living  at  the   Pr.  Ch.  jo. 

time  of  the  decease  of  the  father  and  mother.  M,u.lar  v' 

ihiner, 

i  Ves.  8j.  Beale  v.  Beale,  i  P.  Wms.  244.  See  coulr.  Pierson  v.  Garnett,  2  Br.  Ch.  Rep.  38. 
Cooper  v.  Forbes,  id.  63.  But  these  cases  are  over-ruled,  and  the  law  perfectly  settled  in 
Clarke  v.  Blake,  id.  320.  S.  C.,  by  the  name  of  Doe  v.  Clarke,  2  H.  Bl.  399.  2  Ves.  jun.  673. 
S.  C.  referred  to  in  Thcllusson  v.  Woodford,  4  Ves.  340.  Xorthy  v.  Strange,  I  P.  Wms.  342. 
Gilb.  Eq.  Rep.  136- 

He  may  take  under  the  statute  of  distributions,  as  living  at  the  Burnett  v. 

death  of  the  testator.  Mf  n'^XrS' 

156.     Walhs 

v.  Hodson,  2  Atk.  114.  Barnardist.  Ch.  Rep.  271.  S.  C.  Where  money  was  left  to 
executors  in  trust,  to  dispose  of  it  in  such  proportions,  <£c.  as  they  should  think  fit,  among 
such  of  the  testator's  relations  as  should  not  be  worth  2coo/.  and  should  apply  within 
two  years  after  his  death  ;  a  child  in  venire  sa  mere  at  the  testator's  death  was  holden 
not  to  be  within  the  description;  Lord  Baihurst  saying,  that  the  Court  had  never  put  such  a 
construction  upon  a  will,  but  in  the  case  of  a  devise  to  children.  Bennett  v.  Honywood, 
Ambl.  708. 

He  will  prevent  a  remainder  depending  upon  the  death  of  the  Burdett  v. 
father  without  leaving  issue  from  taking  effect.  Hopegood, 

Z  4  A  limit- 
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A  limitation  to  such  a  child  for  life,  with  remainder  over  in 
strict  settlement,  will  be  good. 


Long  r. 

Blackall, 

,-5  Ves.  486. 

7  T.  R.  700.  S.  C.  and  see  also  Thellusson  v.  Woodford,  4  Ves.  342. 


Doe  v. 

Lancashire, 
5  T.  R.  49. 
Thellusson 


Marriage,  and  the  birth  of  a  posthumous  child,  will  operate  as 

.  •  r»  »i  * 


a  revocation  of  a  will  made  before  marriage. 

o 


It  is  now  ckvtrly  settled,  that  a  child  in  venire  sa  mere  is  a  life 
v.Woodford,  jn  being  to  all  intents,  except  in  the  case  of  a  descent  at  common 
4  334.  law.  II 


Lev.  143. 
Sid.  331. 
Keb.  796. 
Cro.  Ja.59- 


Co.  Litt.38o. 
Moore,  76. 


(D)  How  Infancy  is  to  be  tried. 

TNFANCY  is  to  be  tried  by  inspection  of  the  court,  or  by  jury.- 
-*•  And  herein  it  is  laid  down  as  a  rule  in  some  books,  that 
wheresoever  it  is  alleged  upon  the  pleading,  that  the  party  was 
and  yet  is  under  age,  there  it  shall  be  tried  by  inspection ;  but, 
where  the  infant  is  of  full  age  at  the  time  of  the  plea,  there  it 
shall  be  tried  per  pais. 

But  here  we  must  observe,  that  as  to  judicial  acts,  or  acts  done 
by  an  infant  in  a  court  of  record,  which  he  is  allowed  to  avoid, 
aRoll.Abr.ij.  the  trial  thereof  must  be  by  inspection ;  and  therefore  if  an  infant 

?«T^      '        levies  a  fine,  he  must  reverse  it  by  writ  of  error  ;  and  this  must 
aJiulst.  330.       .     .  .      ,      .,...•'.  , 

be  brought  during  his  minority,  that  the  court  may  by  inspection 

determine  the  age  of  the  infant;  but  the  judges,  as  by  adjnncta, 
may  in  such  cases  inform  themselves  by  witnesses  («),  church- 
books,  fyc. 

in  which  the  father  had  written  the  nativity  of  his  son,  was  allowed  to  be  strong  evidence- 
Raym.  84. 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  for  his  non- 
age, and,  after  inspection,  and  proof  of  infancy  by  witnesses,  dies 
before  the  fine  is  reversed,  his  heir  may  reverse  it;  because  the 
court  having  recorded  the  nonage  of  the  conusor,  ought  to  vacate 
his  contract,  when  he  appeared  to  be  under  a  manifest  disability 
at  the  time  he  entered  into  it. 

An  infant  acknowledges  a  fine,  and  the  conusees  omitting  to 
have  the  fine  engrossed  till  he  came  of  age,  in  order  to  prevent 
,  the  infant  from  bringing  a  writ  of  error;  the  court  upon  view  of 

the  conusance  produced  by  the  infant,  and  upon  his  prayer  to  be 
inspected,  and  his  age  examined,  recorded  his  nonage,  to  give 
him  the  benefit  of  his  writ  of  error,  which  he  must  otherwise 
lose,  his  nonage  determining  before  the  next  term. 

(A)  If  he  suf-          So,  if  an  infant  suffer  a  common  recovery  by  appearing  in 

fers  a  common  (6)  person,  this  must  be  reversed  during  his  minority  by  inspec- 

recovery  by        tion  of  the  judges. 

guardian,  and 

lias  a  privy  seal  for  that  purpose,  such  recovery  cannot  be  at  any  time  set  aside.    But  for  this 

vide  tit.  Fines  and  Recoveries,  and  infra  letter  (I). 

Sid.  331.  But  it  is  said,  that  if  an  infant  suffers  a  recovery,  in  which 

Lev.  142.         he  appears  by  attorney,  he  may  reverse  it  after  his  full  age,  as 

it 


i  a  Co. 
(«)  To  prove 
the  nonage 
of  a  devisor, 
an  almanack, 


Co.Litt.  380. 
Moore,  884. 
Keckwick's 


Moore,  189. 
$•  vide  Cro. 
Ja.  430,  231. 
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it  may  be  discovered  \vhether  he  was  within  age  when  the 
recovery  was  suffered ;  because  it  may  be  tried  per  pais  whether 
the  warrant  of  attorney  was  made  by  him  when  he  was  an 
infant. 

It  is  said,  that  in  all  cases  where  the  party  pleads  that  he  was  Skin.  10. 
within  age  at  B.  and  alleges  a  place,  that  there  the  trial  may  be 
well  enough  where  it  is  alleged  ;  where  no  place  is  alleged,  there 
in  personal  actions  where  the  writ  is  brought;  and  in  («)  real  (a)Cro. Eliz. 
actions  where  the  right  of  the  lands  depends  upon  infancy,  the  8l?-  S.P. 
trial  is  to  be  where  the  land  lies;  and  if  not,  where  the  action  is 
brought. 

An  infant  entered  into  a  recognizance  of  lool.  as  bail  to  J.  S.  Garth.  278. 

which    became   forfeited,    and    he   was  taken     in     execution;  T    "i5!?'?' 

.  .     .    f,  Loyd  v.  ha^le. 

whereupon  he  brought  an  audita  querela,  suggesting  his  infancy, 

and  the  writ  being  brought  into  court,  he  appeared  inproprid 
persona ;  and  it  was  moved  that  he  might  be  inspected,  and  his 
witnesses  examined  ;  and  thereupon  his  mother  peremptorily 
deposed,  that  at  that  very  time  he  was  twenty  years  old,  and 
no  more,  and  a  maid  servant  gave  circumstantial  evidence  to  the 
same  purpose;  and  it  was  moved  that  he  might  be  bailed  :  but 
per  curiam,  it  is  a  matter  of  discretion  either  to  admit  him  to 
bail,  or  to  refuse  it,  he  being  in  execution  ;  but  if  he  had 
brought  his  audita  qucrela  before  he  had  been  taken  in  execu- 
tion, he  must  have  a  supersedeas  of  course;  and  the  court  would 
not  bail  him,  though  the  long  vacation  was  near,  but  required 
the  evidence  to  be  strengthened  by  a  copy  of  the  register  where 
he  was  born,  which  being  in  Yorkshire,  he  appeared  again  in 
Mich,  term  in  custody,  and  a  copy  of  the  register  was  produced, 
and  sworn  to*  be  a  true  copy,  and  the  mother  and  the  maid 
being  again  sworn,  and  all  agreeing  in  the  same  thing,  he  was 
discharged  by  the  court. 


(E)  Of  what  Things  an  Infant  is  capable  in  relation 
to  the  Publick,  and  in  which  he  shall  answer  for 
his  Neglect. 


s  infant  seems  capable  of  such  offices  as  do  not  concern  the  Plowd.  379. 

administration  of  justice,  but  only  require  skill  and  diligence;  381.    9  Co. 
and  these,  it  seems,  he  may  either  exercise  himself,  when  of  the  ^.',9 ?'. 
age  of  discretion,  or  they  may  be  exercised  by  deputy ;  such  as  offices. ' 
the  offices  of  park-keeper,  forester,  (b)  gaoler,  fyc.  (b}  The  sta- 

tute of  West- 
minster, i.  c.  ii.  extends  to  an  infant  gaoler,  so  as  to  charge  him  in  an  action  of  debt  for  an 
escape  of  one  in  execution,     a  Inst,  38*.    3  Mod.  aaa.  S.  P.  cited. 

But  it  is  said,  that  an  infant  is  not  capable  of  the  stewardship  Co.  Litt.  3.  b. 
of  a  manor,  or  of  the  stewardship  of  the  courts  of  a  bishop;  be-  RD1'i^"h731' 
cause,  by  intendment  of  law,  he  hath  not  sufficient  knowledge,  *    °  March, 
experience,  and  judgment  to  use  the  office,  and  also  because  he  4X.  '43. 
cannot  make  a  deputy.  Cro.  Eliz.  636. 

Cro.Car.  556. 

An 
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F.N.  B.  118.          An  infant  cannot  be  an  (a)  attorney,  (6)  bailiff,  factor,  or 
Roll.  Abr.  117.  receiver. 
Co.  Litt.  172. 

Cro.  Eliz.  637.  (a)  Cannot  be  an  attorney,  because  he  cannot  be  sworn.  Marches.  (A)  Be- 
cause not  to  be  charged  in  any  account.  Co.  Litt.  172. Not  in  an  indebitatus  upon  an 

insimul  computasset ;  for  in  this  action  no  evidence  shall  be  given  of  the  value  or  necessity  of 
the  things,  but  of  the  account  only,  in  which  the  infant  may  be  mistaken.  Latch.  169.  ad- 
judged. Noy,  87.  S.  C.  adjudged,  between  Wood  and  Witerick,  &  vide  Palm.  528.  2  Roll. 
Rep.  271.  [Trueman  v.  Hurst,' i  T.  R.  40.  adjudged.]  In  the  case  of  Trueman  v.  Hurst, 
the  court  only  held,  that  the  infant  should  not  be  bound  by  the  admission  he  had  made  during 
his  infancy,  that  the  note  on  which  the  action  was  brought,  was  for  necessaries.  In  the  case 
of  Ingledew  v.  Douglas,  2  Stark.  N.  P.  C.  36.  Lord  Ettenborough  held,  that  a  statement  of 
an  account  by  an  infant  could  not  be  received  in  evidence  after  he  came  of  age,  even  to  shew 

that  he  had  been  supplied  with  the  necessaries  mentioned   in  it. Nor  can  an  infant  be 

charged  as  bailiff,  &c.  in  equity  farther  than  in  law  ;  and  therefore  it  is  said,  that  if  such  a  one 
is  made  factor,  his  friends  should  give  security  for  his  accounting.  Abr.  Eq.  6. 

Roll.Abr.53o.  If  an  infant,  being  master  of  a  ship  at  St.  Christopher's  beyond 
Fumes  and  sea>  by  contract  with  another,  undertakes  to  carry  certain  goods 
Srohib'hion  *  from  St.  Christopher's  to  England,  and  there  to  deliver  them  ; 
denied  to  the  but  does  not  afterwards  deliver  them  according  to  the  agreement, 
court  of  but  wastes  and  consumes  them,  lie  may  be  sued  for  the  goods 

Admiralty.        in  the  court  of  Admiralty,  though  he  be  an  infant;  for  this  suit 

is  but  in  nature  of  a  detinue,  or  trover  and  conversion  at  the 

common  law. 
Cross  v.  If  an  infant  keeps  a  common  inn,  an  action  on  the  case  upon 

Androes,          the  custom  of  inns  will  not  lie  against  him. 

Roll.  Abr.  a. 

Carth.  161.  S.  C.  cited.    ^  Marsh,  486.  S.  C.  cited. 

Carth.  160.  So,  if  an  infant  draws  a  bill  of  exchange,  yet  he  shall  not  be 

Williams  v.       liable   on  the  custom  of  merchants,   but  he  may  plead  infancy 

Harrison,          jn  tjie  same  manner  that  he  may  do  any  other  contract  of  his. 

adjudged  on  •>  J 

demurrer.  [But  qu.  whether  an  action  will  not  lie  on  a  promissory  note  given  by  an  infant 
for  necessaries?]  ||In  Williamson  v.  Watts,  i  Campb.  N.  P. 552.  infancy  being  pleaded  to  an 
action  against  the  acceptor  of  a  bill,  the  plaintiff  replied,  it  was  accepted  for  necessaries ;  and 
Mansfield,  C.  J.  thought  the  action  could  not  be  maintained,  and  that  the  replication  should 
have  been  demurred  to,  because  an  infant  could  not  be  liable  as  the  acceptor  of  a  bill.  In 
this  case  of  Williams  v.  Harrison,  the  security  was  given  in  the  course  of  trade.  An 
infant  cannot  be  a  trader  within  the  statutes  of  bankrupts.  Ex  parte  Adams,  i  Ves.  &  Beam.  494. 
Exparte  Sidebotham,  i  Atk.  146.  Exparte  Moule,  14  Ves.  603. || 

Hob. 325.  An  infant  cannot  be  a  (c)  juror;  and  it  is  said  by  Hobart 

(c)  But  may      ^hat  ^y  the  wisdom  of  the  common  law  a  person  under  forty- 
be  a  witness,  .  ,     ,  rT       ,  *     ,  / 
if  he  appears     two  cou'd  not  be  on  a  trial  ae    fctate  probanaa,    because   he 

to  have  dis-      then  tried  a  matter  which  might  have  happened  before  he  was 
cretion.     Vide  twenty-one, 
tit.  Evidence. 

alnst  47.  An  infant,  or  one  under  the  age  of  twenty-one  years,  cannot 

(rf)  This  is        foe  elected  a  member  of  the  house  (d]  of  commons  ;  nor  can  any 
acted  by  the"     ^or^  °f  parliament  sit  there  until  he  be  of  the  full  age  of  twenty- 
7  &  8  W.  &M.  one  years. 
c.  45.  §  8.,  which  see  tupr.  vol.  ii.  427. 

TiWeheadof  An  infant  may  be  appointed  executor,  but  he  cannot  admi- 

Executors  and  nister  till  he  is  of  the  age  of  seventeen  ;  (e)  and  before  that  age 

Administrators,  administration  is  to  be  granted  to  some  friend  of  his ;  but  an 

letter(A>  2                                        infant 
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infant  cannot  be  an  administrator  before  the  full  age  of  twenty-  (0  ll^T°t  till 
one  years,  because  before  that  age  he  cannot  give  bond,  as  re-  twenty-one,  by 
quired  by  the  statute,  to  administer  faithfully.  j!  87/§36.[i 

||  And  as   an  infant  is  incapable  of  executing  a  bond,    he  Ex  parte 

cannot  be  the  petitioning  creditor  for  a  commission  of  bank-  Barr°w» 

ruptcy,  for  the  statute  requires  the  bond  to  the  great  seal  to  be  3 
given  by  the  creditor  himself.  || 


(F)  Of   what   Things    capable,    being    for    his    own 
Advantage. 


infant  is  capable  of  inheriting,  for  the  law  presumes  him  Co.  Litt.  2.  8. 
capable  of  property.  Also,  an  infant  may  purchase,  be-  a  Inst.  303. 
cause  it  is  intended  for  his  benefit,  and  the  freehold  is  in  him 
till  he  disagree  thereto,  because  an  agreement  is  presumed,  it 
being  for  his  benefit,  and  because  the  freehold  cannot  be  in  the 
grantor  contrary  to  his  own  act,  nor  can  be  in  abeyance,  for 
then  a  stranger  would  not  know  against  whom  to  demand  his 
right  ;  and  if  at  his  full  age  the  infant  agrees  to  the  purchase,  he 
cannot  afterwards  avoid  it.  But,  if  he  dies  during  his  minority, 
his  heirs  may  avoid  it  ;  for  they  shall  not  be  bound  by  the  con- 
tracts of  a  person  who  wanted  capacity  to  contract. 

If  an   infant    take  a   lease   for  years   rendering  rent,    if  he  2  Buls.  69. 
enter  upon  the  land  he  shall   be  charged    with   an  action  of  (a)  Tne  court 
debt  during  his  minority,  because  the  purchase  is  intended  for  °\Chancery 
i  •    /   \  i         c       i        i  i  j   w1'!  decree 

his  (a)  benefit;  but  he  may  wave  the  term,  and  not  enter,  and  building  leases 

if  more  rent  be  reserved  upon  the  lease  than  the  land  is  worth,  of  60  years  of 
he  may  avoid  it.  infants/estates, 

when  it  ap- 
pears to  be  for  their  good,     a  Vern.  114. 

If  an  infant  be  lord  of  a  copyhold  manor,  he  may  grant  copy-  4  Co.  33.  b. 
holds  notwithstanding  his  nonage  ;  for  these  estates  do  not  take  P)jjCopy~ 
their  perfection  from  the  interest  or  ability  of  the  lord  to  grant,  Xoy.'^i.'  3 
but  from  the  custom  of  the  manor,  by  which  they  have  been  de-  8  Co.  63. 
mised,  and  are  demisable,  time  out  of  mind. 

An  infant  may  present  to  a  church  ;  and  here  it  is  said,  that  Co.  Litt.  17.0. 
this  must  be  done  by  himself,  of  whatsoever  age  he  be,  and  (Z>)  89>a-  49E-3-5- 
cannot  be  done  by  his  guardian,  for  the  guardian  can  make  no  yy^  J/QO 
advantage  thereof,  and,  consequently,  has  nothing  therein  whereof  videsupr.  108. 
he  can  give  an  account,  and  therefore  the  infant  himself  shall  (6)  But  it  is 
present.  said,  that  if  the 

heir  be  within 

the  age  of  discretion,  the  guardian  may  present  in  his  name.  Cro.  Ja.  99.  ^-  vide  Parson's  Law 
c.  30.  fol.  76.  -  Also,  a  presentment  made  by  the  guardian,  in  the  name  of  the  heir,  is  a 
good  title  to  the  heir  in  a  quare  impcdii.  4*  E.  3.  130. 


(G)  How 
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Plowd.  358.  a. 
360.  a. 
4  Co.  125.  a. 
vide  tit.  Fines 
and  RecO' 
veries,  and  tit. 
Limitations. 
(a)  Not  bound 
by  a  cessavit 
per  biennium, 
because  the 
law  intends 
that  they  do 
not  know  what 


(G)  How  far  the  Law  takes  Care  of  his  Interest,  so  as 
not  to  let  him  suffer  by  his  Laches  :  And  herein,  where 
he  must  take  Notice  and  perform  Conditions,  &c. 

VHE  rights  of  infants  arc  much  favoured  in  law,  and  regularly 
their  laches  shall  not  be  prejudicial  to  them,  upon  a  pre- 
sumption that  they  understand  not  their  right,  and  that  they  are 
not  capable  of  taking  notice  of  the  rules  of  law,  so  as  to  be  able 
to  apply  them  to  their  -advantage.  Hence,  by  the  common  law, 
infants  were  not  bound  for  want  of  (a)  claim  and  entry  within  a 
year  and  a  day,  nor  are  they  bound  by  a  fine  and  five  years'  non- 
claim,  nor  by  the  statutes  of  limitation,  provided  they  prosecute 

their  right  within  the  time  allowed  by  the  statute  after  the  impe- 
j-  i 

diment  removed. 

arrearages  to  tender.     3  Mod.  223. 


Earl  v.  the 
Countess  of 
Huntingdon, 

3I° 


aVern.  368.  If  lands  are  devised  to  trustees  till  debts  paid,  and  then  to  an 

Allen  v.Sayer.  infant  and  his  heirs,  and  J.  S.  a  stranger  enters  on  the  lands,  and 
(6)  ||  But  see  ievjes  a  finej  an(j  five  years  and  non-claim  pass,  and  the  infant, 
when  of  age,  brings  an  ejectment,  but  is  barred,  because  the 
trustees  ought  to  have  entered  ;  yet  equity  will  relieve,  and  not 
suffer  an  infant  to  be  barred  by  the  laches  of  his  trustees,  nor  to 
barred  of  a  trust-estate  during  his  infancy  ;  and  the  infant  in 

case  sna^  recover  the  mesne  profits,  (b) 
Chancellour  Parker  was  of  opinion,  but  did  not  then  determine  the  point,  that  a  fine  and  five. 
years'  non-claim  should,  in  favour  of  a  purchaser,  bar  a  trust-term,  though  the  cestuy  que  trust 
was  an  infant.  And  in  Wych,  v.  E.  I.  Company,  3  P.  Wms.  309.  Lord  Talbot  held  that  the 
statute  of  limitations  will  run  against  an  infant  cestuy  que  trust,  upon  the  neglect  of  the  trustee 
to  sue.  So  time  in  redemption  of  a  mortgage  may  run  upon  an  infant.  St.  John  v.  Turner, 
a  Vern.  419.  So  his  infancy  will  not  excuse  his  non-assertion  of  his  right  under  an  executory 
agreement  made  with  his  ancestor,  where  the  immediate  performance  of  his  part  of  the  contract 
is  essential  to  the  interests  of  the  other  contracting  party.  Griffin  v.  Griffin,  i  Sch.  andLefr.  3j2.|| 


where  Lord 


Pr.Ch.5i8. 
Lockey  and 
Lockey. 


It  has  been  ruled  in  Chancery,  that  where  one  receives  the 
profits  of  an  infant's  estate,  and  six  years  after  his  coming  of 
age  he  brings  a  bill  for  an  account,  that  the  statute  of  limitations 
is  a  bar  to  such  suit,  as  it  would  be  to  an  action  of  account  at 
common  law ;  for  this  receipt  of  the  profits  of  an  infant's  estate 
is  not  such  a  trust  as,  being  a  creature  of  a  court  of  equity,  the 
statute  shall  be  no  bar  to,  for  he  might  have  had  his  action  of 
account  against  him  at  law,  and  therefore  no  necessity  to  come 
into  this  court  for  the  account;  but  the  reason  why  such  bills  are 
brought  here  is  from  the  nature  of  the  demand,  that  they  may 
have  the  discovery  of  books,  papers,  and  the  party's  oath,  for  the 
profits  of  an  more  easy  taking  of  the  account,  which  they  cannot  so  well  do 

infant  s  estate,         ,  £,         .,,&.      •    c        i-  r        •  r        L  r 

he  shall  in  at  law-  But,  if  the  infant  lies  by  for  six  years  after  he  comes  of 
age,  as  he  is  barred  of  his  action  of  account  at  law,  (c)  so  shall 
he  be  of  his  remedy  in  this  court ;  and  there  is  no  sort  of  dif- 
ference in  reason  between  the  two  cases. 


stranger  en- 
ters and  re- 
ceives the 


consideration 
of  equity, 
be  looked 
upon  as  a 

trustee  for  the  infant,  a  Vern.  342.  Vern.  295.  S.  C. —  So,  if  a  man,  during  a  person's  infancy* 
receives  the  profits  of  an  infant's  estate,  and  continues  to  do  so  for  several  years  after  the  in- 
fant comes  of  age  before  any  entry  is  made  on  him,  yet  he  shall  account  for  the  profit  through- 
out, and  not  during  the  infancy  only.  Abr.  Eq.  280.  Yallop  and  Holworthy. 

The 
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The  entry  of  an  infant  is  not  taken  away  by  a  descent  cast,  by  Litt.  $402, 
reason  of  his  weakness  and  incapacity  to  claim,  which  is  not  to  4°3- 
be  imputed  to  him. 

But,  if  a  man  seised  of  lands  in  fee  die,  his  wife  privement  Co.Litt.  245. 
ensicnt  with  a  son,  and  a  stranger  abate,  and  die  seised,  and  after  b 
the  son  is  born,  he  shall  be  bound  by  the  descent;  because  at  the 
time  of  the  descent  he  had  no  right  to  enter,  not  being  in  esse, 
and,  by  consequence,  had  no  wrong  then  done  him,  and  the  lord 
had  none  but  the  heir  to  avow  upon  at  the  time  of  the  descent. 

B.  tenant  in  tail,  enfeoffs  A.  in  fee,  who  hath  issue  within  age,  Co.Litt.»46 
and  die;:,  B.  abates  and  dies  seised ;  the  issue  of  A.  being  still  a. 
within  age;  this  descent  shall  bind  the  infant,  because  the  issue 
in  tail  is  remitted  to  his  former  and  elder  right,  which  is  to  be 
preferred  before  the  defeasible  title  of  the  discontinuee's  heir. 

It  is  a  rule  in  law,  that  the  possession  and  dying  seised  of  a  Co.  Litt  344. 
bastard  eigne  bars  the  midier.     So,  if  the  mulier  be  an  infant  1;^;^^ 
during  the  possession  of  the  bastard  eigne,  yet  he  is  barred  by  the  pexfaall's 
descent.     For  though  no  laches  can  be  imputed  to  an  infant,  case,  Plowd. 
because,  not  being  of  the  age  of  consent,   his  permission  cannot  37*- 
be  taken  for  a  consent ;  yet  in  such  cases,  where  time  is  limited 
by  the  law  for  pleas  and  actions,  infants  are  included,  unless 
specially  excepted.     For  here  their  permission  is  taken  for  a 
consent;  because  they  are  supposed  to  consent  to  the  established 
law,  to  which  they  are  obliged  for  protection  during  minority ; 
and  the  law  hath  not  thought  fit  in  this  case,  because  it  might 
happen  to  be  a  publick  mischief  in  a  very  tender  point,  for  it 
might  be  any  man's  case  to  suffer  by  the  bastardy  of  an  ancestor. 
And  the  law  hath  given  the  infants  guardians  to  plead  by,  but  it 
cannot  revive   the  evidence  of   legitimation,   which   so   easily 
perishes  with  the  life  of  the  party. 

If  an  infant  be  tenant  by  the  curtesy,  or  lessee  for  life  or  years,  a  inst.  303. 
he  shall  answer  not  only  for  waste  committed  by  himself,  but 
also  for  permissive  waste  or  wastes  committed  by  a  stranger:  for 
the  privilege  of  infancy  cannot  prevail  in  a  matter  that  would  be 
a  wrong  and  disherison  to  him  who  hath  the  inheritance ;  nor  is 
it  in  the  last  case  any  hardship  to  the  infant,  because  he  hath  his 
remedy  over  against  the  wrong-doer. 

If  by  tenure  or  prescription  certain  lands  are  obliged  to  the  *  Inst.  703. 
repair  of  bridges,  highways,  fyc.  and  such  lands  come  to  an  infant 
either  by  descent  or  purchase,  he  shall  be  obliged  to  repair,  %c. 
in  the  same  manner  as  if  he  were  of  full  age. 

If  an  infant  present  not  to  a  church  within  six  months,  it  Co.Litt.346. 
shall  lapse.  If  the  five  years  for  making  a  claim  after  a  fine 
begin  in  the  ancestor's  life,  he  must  claim  within  them.  If  he 
does  not  claim  a  villain,  fled  into  ancient  demesne,  within  a 
year  and  a  day,  he  cannot  afterwards  claim  him  ;  and  he  shall 
be  barred  in  an  appeal  of  the  death  of  his  ancestor,  if  he  do 
not  bring  it  within  a  year  arid  a  day.  If  the  king  die  seised, 
the  infant  is  driven  to  his  petition ;  for  in  these  cases  the  law- 
prefers  the  good  of  the  church,  the  publick  repose  of  the  realm, 

liberty, 
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liberty,  life,  and  the  king's  prerogative,  before  the  privilege  of 
infancy. 

An  infant  is  bound  by  (a)  all  conditions,  charges,  and  penal- 
ties, in  an  original  conveyance,  whether  he  comes  to  the  estate 
grant  or  descent. 


2  Inst.  233. 
8  Co.  44. 
Latch,  199. 
2Roll.Rep.72. 

Leon.  100.  Hard.  u.  (a)  Bound  by  conditions  annexed  to  the  estate  at  common  law,  be- 
cause transit  cum  onere  ;  and  therefore  if  the  infant  will  have  the  estate,  he  must  observe  the 
condition  upon  which  it  was  granted.  Garth.  43. 


Vent,  aco 
2  Lev.  21. 
iMod.  86.300. 
Fry  and 
Porter,  ad- 
judged. Supra. 

2  Vern.343- 


2  Vern.56o. 
Scott  v. 
Haughton. 


3  Mod.  224. 


Co.Litt. 
246.  b. 


(b)  Statute  of 
Merton,  e.$. 


(c)  By  Holt, 
C.  J.  v.  three 
judges  in  the 
case  of  King 
and  Dalliston, 
Garth.  4i,&c. 
Salk.386. 
Comb.  1 1 8. 
3  Mod.  221. 
Show.  84. 
Lutw.  765. 


Therefore  if  a  person  devise  to  his  grand-daughter,  who  is  not 
heir  at  law,  lands,  upon  condition  that  she  marry  with  the  con- 
sent of  certain  trustees,  she  is  obliged  to  take  notice,  at  her  peril, 
of  the  condition,  and  likewise  to  perform  it;  but  had  she  been 
heir  at  law,  she  must  have  had  notice  given  her  of  the  condition, 
to  make  the  marriage,  without  consent,  a  forfeiture. 

An  infant  shall  be  bound  by  conditions  in  fact,  and  such  con- 
ditions as  he  can  perform,  in  equity  as  well  as  in  law,  as  was 
adjudged  in  the  precedent  case  of  Fry  and  Porter. 

So,  where  A.  gave  lottery-tickets  amongst  her  servants,  on 
condition,  that  if  any  of  them  came  up  a  prize  of  2O/.  or  more, 
they  should  give  one-half  to  her  daughter;  and  the  ticket  given 
the  foot-boy,  who  was  an  infant,  came  up  iooo/.  prize;  it  was 
holden  in  Chancery,  that  the  daughter  was  well  entitled  to  a 
moiety,  for  a  gift  to  an  infant,  on  condition,  binds  him  as  well 
as  another  person. 

If  an  office  in  a  parkship  be  given  or  descend  to  an  infant,  if 
the  condition  in  law  annexed  to  such  an  office  (which  is  skill)  be 
not  observed,  the  office  is  forfeited. 

If  a  man  make  a  feoffment  in  fee  to  another,  reserving  rent, 
and  if  he  pay  not  the  rent  within  a  month,  that  he  shall  double 
the  rent,  and  the  feoffee  die,  his  heir  within  age,  and  the  infant 
pay  not  the  rent,  he  shall  not  by  his  laches  herein  forfeit  any 
thing:  but  otherwise  it  is  of  a  feme-covert.  And  the  reason  of 
the  diversity  is,  because  the  infant  is  provided  for  by  the  (b] 
statute,  non  current  usurce  contra  aliquem  iiifra  fctatem  exist  en.  fyc, 
but  that  statute  doth  not  extend  to  a  feme-covert,  neither  doth 
it  extend  to  a  condition  of  a  re-entry,  which  an  infant  ought  to 
perform,  for  the  forfeiture  thereof  cannot  be  called  usura. 

It  has  been  holden  by  some  (c]  opinions,  where  the  custom  of 
a  copyhold  manor  wa>--,  that  every  surrender,  which  is  made  se- 
cundum  consuetudinem  out  of  court,  should  be  presented  by  the 
homage  at  the  next  court  to  be  holden  for  the  said  manor ;  and 
that  upon  such  a  presentment  proclamation  had  been  usually 
made,  and  so  for  three  courts  next  following ;  and  if  upon  the 
third  proclamation  no  person  came  to  be  admitted,  fyc.  that  then 
the  lord  of  the  manor  should  seize  the  lands  as  forfeited  ;  that 
this  custom  bound  an  infant. 

But  this  is  now  settled  by  the  9  G.  I.  c.  29.  §  5.  by  which  it 
is  enacted,  "  That  no  infant,  or  feme-covert,  shall  forfeit  any 
"  copyhold,  messuages,  fyc.  for  their  neglect  or  refusal  to  come 
"  to  any  court  or  'courts,  to  be  kept  for  any  manor  whereof  such 

«  mos- 
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"  messuages,  cSr.  are  parcel,  and  to  be  admitted  thereto;  nor 
"  for  the  omission  or  denial  to  pay  any  fine  or  fines  imposed  or 
"  set  upon  their,  or  any  of  their  admittances  to  any  such  copy- 
"  hold,  messuages,  tyc." 

If  a  legacy  be  devised  general!}',  and  no  time  ascertained  for  aSalk.4i$. 
the  payment,  and  the  legatee  be  an  infant,  he  shall  be  paid  ' 

interest  from  the  expiration  of  the  first  year  after  the  testator's  ce°irour. 
death.  But  it  seems  a  year  shall  be  allowed,  for  so  long  the 
statute  of  distribution  allows  before  the  distribution  be  compel- 
lable,  and  so  long  the  executor  shall  have,  that  it  may  appear 
whether  there  be  any  debts.  But,  if  the  legatee  be  of  full  age, 
lie  shall  only  have  interest  from  the  time  of  his  demand  after  the 
year  ;  for  no  time  of  payment  being  set,  it  is  not  payable  but 
upon  demand,  and  he  shall  not  have  interest  but  from  the  time 
of  his  demand.  Otherwise  it  is  in  the  case  of  an  infant,  because 
no  laches  are  imputed  to  him. 

||  To  remove  the  difficulty  an  executor  was  under  ho\v  to  act 
with  respect  to  a  legacy  bequeathed  to  an  infant  :  for  he  ran  a 
risk  in  paying  it  to  the  father,  or  any  other  relation,  without  Brown, 
the  sanction  of  a  court  of  equity;  it  is  enacted  by  366.  3.  c.  52.  4Ves.  36*. 
§  32.,  that  where,  by  reason  of  the  infancy  of  any  legatee,  the 
executor  cannot  pay  the  legacy,  it  shall  be  lawful  for  him  to 
pay  such  legacy,  after  deducting  the  duty  payable  thereon,  into 
the  bank  of  England,  with  the  privity  of  the  accountant  general 
of  the  court  of  Chancery,  to  be  placed  to  the  account  of  the 
legatee,  for  payment  of  which  the  accountant-general  shall  give  • 
his  certificate,  on  the  production  of  the  certificate  of  the  com- 
missioners of  stamps,  that  the  duty  thereon  has  been  duly  paid  ; 
and  such  payment  into  the  bank  shall  be  a  sufficient  discharge 
for  such  legacy;  and  when  paid  it  shall  be  laid  out  by  the 
accountant-general  in  the  purchase  of  three  per  cent,  consolidated 
bank  annuities  ;  which,  with  the  dividends  thereon,  shall  be  trans- 
ferred or  paid  to  the  person  entitled  thereto,  or  otherwise  ap- 
plied for  his  benefit,  on  application  to  the  court  of  Chancery 
by  petition,  or  motion,  in  a  summary  way.  But  the  executor 
is  not  bound  to  pay  the  legacy  into  the  bank,  till  the  expiration 
of  a  year  alter  the  testator's  death.  || 


(H)  Where  punishable  for  Crimes  and  Injuries  com- 
mitted by  him. 

JT  has  been  already  observed,  that  one  above  the  age  of  four-  Hal.  Hist. 

teen,   or  of  years  of  discretion,  may  be  guilty  of  a  capital  ?'  ^'  l6' 
offence  in  the  same  manner  as  one  of  full  age;  also,  that  one  letterTA)' 
under  these  years,  if  above  the  age  of  seven,  may,  according  to  Post.  Cr. 
the  circumstances  of  the  case,  as  if   in  murder  he  hides  the  Law,  70. 
body  slain   by  him,  makes  excuses,  or  otherwise  shows   such 
signs   of  cunning   as  demonstrate  him   capable   of  discerning 
between  good  and  evil,  be  guilty  and  convicted  of  a  capital 
offence  ;  but  that  in  these  latter  cases,  the  judges  may  respite 
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Hal.  Hist. 

P.  C.  28,29. 


Hal.Hist.  P.C. 


Bro.  Saver 
Default,  50. 
Plowd.  364.  z. 
o.    1  t.  246. 
D.  2  inst.  703. 
Cro.  Ja.  465. 
Hal.  Hist. 
P.C.  20. 


Hal.Hist. 
P.  C.  no. 


Hal.Hist. 
P.  C.  21, 


Hal.Hist. 
P.C.  3i. 


Hal.  Hist. 
P.C.  si." 


judgment,  or  execution,  in  order  to  the  obtaining  of  the  kind's 
pardon. 

Also,  if  an  infant,  under  the  age  of  fourteen,  be  indicted  by 
the  grand  inquest,  and  thereupon  arraigned,  the  petit  jury  may 
either  find  him  generally  not  guilty,  or  they  may  find  the  matter 
specially,  that  he  committed  the  fact,  but  that  he  was  under 
the  age  of  fourteen,  scilicet  cetatis  13  annorum,  and  had  not 
discretion  to  discern  between  good  and  evil,  #  non  perfeloniam  / 
and  thereupon  the  court  gives  judgment  of  acquittal.  21  H.y.  31. 
But,  if  a  man  be  arraigned  in  such  a  case  upon  an  indictment 
of  murder,  or  manslaughter  by  the  coroner's  inquest,  (here,  if 
the  party  committed  the  fact,  regularly,  the  matter  ought  to 
be  specially  found  ;  because  if  the  jury  find  the  party  not  guilty, 
they  must  inquire  how  he  came  by  his  death.  But,  if  he  be  first 
arraigned,  "and  acquitted  upon  the  indictment  by  the  grand 
inquest,  he  may  plead  that  acquittal  upon  his  arraignment  upon 
the  coroner's  inquest,  and  that  will  discharge  him  ;  and  i\\e  petit 
jury  shall  inquire  farther  how  the  party  came  by  his  death. 

As  to  misdemesnours  and  offences  that  are  not  capital,  in 
some  cases  an  infant  is  privileged  by  his  nonage  ;  and  herein  the 
privilege  is  all  one,  whether  he  be  above  the  age  of  fourteen,  or 
under,  if  he  bfe  under  one-and-twenty  years,  but  with  these 
differences  : 

If  an  infant  under  the  age  of  twenty-one  years  be  indicted  of 
any  misdemesnour,  as  a  riot  or  battery,  he  shall  not  be  privileged 
barely  by  reason  that  he  is  under  twenty-one  years  ;  but,  if  he  be 

convjcted  thereof  by  due  trial,  he  shall  be  fined  and  imprisoned. 

.    ,  f  i  •        •  i    i 

And  the  reason  is,  because  upon  his  trial  the  court  ex  offiao  ought 

to  consider  and  examine  the  circumstances  of  the  fact,  whether 
}je  was  fan  capax,  and  had  discretion  to  do  the  act  wherewith  he 
is  charged  :  and  the  same  law  is  of  a  feme-covert.  But,  if  the 
offence  charged  by  the  indictment  be  a  mere  non-feazance,  (unless 
it  be  of  such  a  thing  as  he  is  bound  to  by  reason  of  tenure,  or  the 
like,  as  to  repair  a  bridge,  fyc.)  there,  in  some  cases,  he  shall 
be  privileged  by  his  nonage,  if  under  twenty-one,  though  above 
fourteen  years,  because  laches  in  such  a  case  shall  not  be  imputed 
to  him. 

If  an  infant  in  assise  vouch  a  record,  and  fail  at  the  day,  he 
shall  not  be  imprisoned  ;  nor,  it  seems,  a  feme-covert  ;  and  yet 
the  statute  of  Westm.  2.  c.  25.  that  gives  imprisonment  in  such  a 
case,  is  general. 

If  A.  kills  B.  and  C.  and  D.  are  present,  and  do  not  attach  the 
offender,  they  shall  be  fined  or  imprisoned  ;  yet  if  C.  were 
within  the  age  of  twenty-one  years,  he  shall  not  be  fined  or  im- 
prisoned. 

Where  the  corporal  punishment  is  but  collateral,  and  not  the 
direct  intention  of  the  proceeding  against  the  infant  for  his  mis- 
demesnour, there,  in  many  cases,  the  infant,  tinder  the  age  of 
twenty-one,  shall  be  spared,  though  possibly  the  punishment  be 
enacted  by  parliament. 

I*  *s  S£"d  ky  Hale,  that  if  an  infant,  of  the  age  of  eighteen 
years,  be  convict  of  a  disseisin  with  force,  yet  he  shall  not  be 

imprisoned, 


(H)  Where  punishable  for  Crimes,  8$c. 
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imprisoned,  and  yet  a  feme-covert  shall  be  imprisoned  in  such 
case. 

But  herein  the  law  seems  to  be,  that  an  infant  at  the  age  of  Bridg.  173. 
eighteen,  nay  fourteen,  or  a  feme-covert,  by  their  own  acts,  may  Cromp.  Just, 
beguiltv  of  a  forcible  entr\T,  and  they  may  be  fined  for  the  same;    Jf;  T? 

i_          •         "111  ••  i         *     r*  t         •  v>O.  Ijllt.  ^57* 

but  it  seems  by  the  better  opinion,  that  the  infant  cannot  be  im-  (a)That  the 
prisoned,  because  his  infancy  is  an  excuse  by  reason  of  his  indis-  infant  ought 
cretion,  being  not  (a]  particularly  mentioned  in  the  statute  against   no* to  be  im- 
forcible  entries,  to  be  committed  for  such  fine.  ca'u°e"he'shall 

not  be  subject  to  corporal  punishment  by  force  of  the  general  words  of  any  statute  wherein  he 
is  not  expressly  named,     i  Hawk.  P.C.  c.  64.  §  35. 


But  neither  an  infant,  nor  feme-covert,  can  be  guilty  of  a  for- 
cible entry  or  disseisin,  by  barely  commanding  one,  or  by  assent- 
ing to  one  to  their  use,  because  every  such  command  or  assent 
by  persons  under  these  incapacities  is  void  ;  but  an  actual  entry 
by  an  infant,  into  another's  freehold,  gains  the  possession,  and 
makes  him  disseisor  as  well  as  it  does  a  feme-covert. 

Two  infants  joint-tenant?,  one  releases  to  the  other,  by  which 
the  other  holds  the  whole;  this  seems  a  disseisin,  because  the 
release  being  in  no  manner  for  the  advantage  of  the  intan:  is  ut- 
terly void;  then  the  entry  of  the  other  being  without  title  is  tor- 
tious  and  a  disseisin;  but,  if  there  had  been  livery  made  upon  it, 
though  between  joint-tenants,  this  is  void ;  yet  it  seems  no  dis- 
seisin, for  the  regard  the  law  has  to  the  solemnity  of  livery,  which 
shall  continue  till  defeated  by  act  of  equal  notoriety. 

If  a  man  carries  an  infant  into  the  lands  of  J.  S.  and  there 
claims  the  lands  to  the  use  of  himself  and  the  infant,  yet  the 
infant  seems  no  disseisor,  because  he  made  no  claim  of  it  himself, 
and  then  shall  not  be  charged  with  the  tort  of  another  person. 

If  an  infant  be  convict  in  an  action  of  trespass  vi  fy-armis, 
the  entry  must  be  nihil  de  fine,  sed  pardonatur  qitia  injans ;  for 
if  a  capiatw  be  entered  against  him,  it  is  error,  for  it  appears 
judicially  to  the  court  that  he  was  within  age  when  he  appears 
by  guardian  ;  the  like  law  is,  that  he  shall  not  be  in  misericordia 

pro  false  clamorc.  * 

thereof.  5 

General  statutes,  that  give  corporal  punishment,  arc  not  to  ex- 
tend to  infants  ;  and  therefore,  if  an  infant  be  convict  in  ravish- 
ment or  ward,  he  shall  not  be  imprisoned,  though  the  statute  of 
Merton,  c.  6.  be  general  in  that  case;  but  this  must  be  under- 
stood where  it  is,  as  before  said,  a  punishment  as  it  were  collateral 
to  the  offence,  as  in  the  cases  before  mentioned. 

But  where  a  fact  is  made  felony  or  treason,  it  extends  as  well 
to  infants,  if  above  fourteen  years,  as  to  others;  and  this  appears 
by  several  acts  of  parliament,  (b]  as  by  i  Ja.  i.  c.  u.  of  fe- 
lony for  marrying  two  wives,  fyc.  where  there  is  a  special  excep- 
tion ot  marriages  within  the  age  of  consent,  which  in  females  is 
twelve,  in  males  fourteen  years ;  so  that  if  the  marriage  were 
above  the  age  of  consent,  though  within  the  age  of  twenty-one 
years,  it  is  not  exempted  from  the  penalty. 


Crom.  69.  Co. 
Litt.  357. 
Hawk.  P.  C. 
c.  64.  §  3S- 


Bro. 
19. 


VOL.  IV. 


Aa 


RoU.Abr.  56i; 


Cro.  Ja.  274. 
Hal.  Hist.  P.C. 
31.  *  The co- 
piatur  pro  fine 
taken  away, 
and  other  pro- 
vision* in  lieu 
\V.  &  M.e.  iz. 

Plowd.  364. 
Hal.  Hist. 
P.C.ai. 


Co.  Litt.  247. 
Hal.  Hist. 

P.C.  21,  22. 

(A)  So,  by  the 
statute  of 
21  H.  8.  c.  7., 
concerning 
felony  by  ser- 
vants that  em- 
bezzle their 
master's  good* 
delivered 
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delivered  to  them,  .there  is  a  special  proviso,  that  it  shall  not  extend  to  servants  under 
the  age  of  eighteen  years,  who  certainly  had  been  within  the  penalty  if  above  the  age 
of  discretion,  viz.  fourteen  years,  though  under  eighteen  years,  unless  a  special  provision 

had   beeti  -to  exclude  them.     Hal.  Hist.  P. C.  22. So,  by  the  12  Ann.  c.  7.  apprentices, 

under  the  age  of  fifteen  years,  who  shall  rob  their  masters,  are  excepted  out  of  the  act. 

Infants  are  liable  for  torts  and  injuries  of  a  private  nature;  but 
if  an  infant,  affirming  himself  to  be  of  age,  borrows  100^  and 
gives  his  bond  for  it,  and  being  sued  upon  the  bond,  avoids  it  by 
reason  of  his  nonage,  yet  no  action  lies  against  him -for  the  de- 
ceit ;  for  though  infants  shall  be  bound  by  actual  torts  («),  as 
trespass,  £$c.  which  are  vi  fy  ttrmis,  yet  they  shall  not  for  those 
that  sound  in  deceit;  for  if  they  should,  all  the  infants  in  Eng- 
land might  be  ruined.  Adjudged,  and  judgment  arrested  after 
a  verdict  for  the  plaintiff  in  an  action  upon  the  case  for  the  de- 
ceit. 


Johnson  v. 
Pie,  r  Sid. 
358.  i  Lew. 
169.  S.C. 
i  Keb.  90 ^. 

913;  S.C. 

(a)  An. action 
for  words  lies 


258.  Lev. 
S.C.  cited. 


against  an  in- 
fant of  the  age 
of  seventeen, 
for  nwlitia 
xupplct  erf  at  cm. 
Noy,  129.     7T.R.337. 

Grove  v.Nevil,  gO)  where  an  action  of  deceit  was  brought  for  affirming  upon 
/Tn  tne  sa^e  °f  a  horse,  that  it  was  the  defendant's  horse,  whereas  it 
was  the  horse  of  another  man,  Sfc.  the  defendant  pleaded  infan- 
cy; and  on  demurrer  the  court,  on  the  first  argument,  inclined 
for  the  defendant ;  for  this  action  depends  upon  the  contract,  and 
though  the  contract  (it  being  an  actual  delivery)  be  not  void, 
but  voidable,  and  this  action  be  brought  upon  the  wrong,  and 
not  upon  the  contract,  yet  here,  by  this  plea,  he  shews  that  he 
elects  to  avoid  the  contract,  and  then  this  action  falls.  And 
afterwards  it  was  adjudged  for  the  defendant;  and  the  court 
said,  that  it  was  like  an  action  brought  against  an  infant  for 
affirming  himself  to  be  of  full  age. 

|]  So,  where  a  plaintiff  declared,  that  at  the  defendant's  re- 
quest he  had  delivered  to  the  defendant  a  mare  to  be  mode- 
rately ridden,  and  that  the  defendant  maliciously  intending,  &c. 
wrongfully  and  injuriously  rode  the  mare,  so  that  she  was  da- 
mnged,  fyc.  it  was  holden,  that  the  defendant  might  plead  his 
infancy  to  it ;  for  the  action  is  founded  on  a  contract,  and  the 
plaintiff  shall  not  convert  it  into  a  tort.|| 


Jennings  v. 
Rundafij 

7T.R.335- 
Green  v. 
Grecnbank, 
a  Marsh,  485. 
.  See  ace. 
Manby  v. 
Scott,  supra, 
tit.  Baron  and  Feme,  (H). 


Sid.  258.  per 
Cur. 


But,  if  an  infant  judicially  perjure  himself  in  point  of  age,  or 
otherwise,  he  shall  be  punished  for  the  perjury.  So,  he  may 
be  indicted  for  cheating  with  false  dice,  fyc. 


to  H.  6. 14. 
18  E.  4.  2. 
Roll  Abr.  729. 


(I)     Of  the  Acts  of  Infants  as  they   are  good,  void, 
or  voidable  :    And  herein, 

i.  Of  their  Contracts  for  Necessaries. 
TJERE  we  must  observe, 'that,  strictly  speaking,   all  contracts 


made  by  infants  are  either  void  or  voidable,  because  the 
*Thatthecon-  contract  is  the  act  of  the  understanding,  which  during  their 
tract  of  an  in-  state  of  infancy  they  are  presumed  to  want ;  yet  civil  societies 
fant  is  not  ah-  have 
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have  so  far  supplied  that  defect,  and  taken  care  of  them,  as  to  solutelv  void. 

allow  them  to  contract  for  their  benefit  and  advantage,  with  but  oniv  void- 

i     c  i  i  able  at  ins  own 

power,  in  most  cases,  to  recede  rrom  and  vacate  it  when  it  may  ejectjon  js  a 

prove  prejudicial  to  them:  and  where  they  contract  for  neces-  doctrine' now 
saries  they  are  absolutely  bound ;  and  this  likewise  is  in  benig-  settled  and  e» 
nity  to  infants,  for  if  they  were  not  allowed  to  bind  themselves  tabtished. 
for  necessaries,  no  person  would  trust  them,  in  which  case  they  2  s^.aJ0,g 
would  be  in  worse  circumstances  than  persons  of  full  age.  2  Barnard. 

K.B.  174.* 

Therefore  it  is  clearly  agreed  by  all  the  bocks  that  speak  of  Co.Litt.  172. 
this  matter,  that  an  infant  may  bind  himself  to  pay  for  his  ne-  a.&c.  (a)  If  an 
cessarv  meat,  drink,  apparel,  physick,  and   such  (a)  other  ne-  in&ntatthc 
ces.saries;  and   likewise  for  his  good  teaching  and  instruction,  ^.^ 'j 
whereby  he  may  profit  himself  afterwards.       .  may  make  a 

provision  for 
his  wife  and  children.    Carter,  aij.  arsuendo. 

But  it  must  appear  that  the  things  were  actually  necessary,  and   Cro.  Ja.  560. 
of  reasonable  prices,  and  suitable  to  the  infant's  (b]  degree  and  *Roll.  Ilep. 
estate,  which  regularly  must  be  left  to  the  jury.     But,  if  the  pjjjL  ^fo1*1' 
jury   find  that  the  things  were  necessaries,  and   of  reasonable  Gouldsb.  168. 
price,  it  shall  be  presumed  they  had  evidence  for  what  they  thus  Godb.  219. 
find;  and  they  need   not  find  particularly  what  the  necessaries  £x°.£;114: 
were,  nor  of  what  price  each  thing  was.     Also,  if  the  plaintiff  ia4tiiftin'' 
declares  for  other  things  as  well  as  necessaries,  or  alleges  too  high  guishes  bj- 
a  price  for  those  things  that  are  necessary,  the  jury  may  consi-  tween persons 
tier  of  those  things  that  were  really  necessaries,  and  of  their  in-  a;toneces- 
trin sick  value,  and  proportion  their  damages  accordingly.  uveen'a^ow" 

man  and  a  gentleman's  son:  also,  in  point  of  time  and  education,  the  law  distinguishes;  as 
at  school,  Oxford,  and  inns  of  court ;  and  that  he  is  not  to  be  looked  upon  in  the  same  con- 
dition when  a  school-boy,  as  when  of  riper  years.  Carter,  215.  JjAn  infant,  a  captain  in  the 
army,  held  liable  to  pay  for  his  servant's  livery,  his  situation  requiring  such  an  attendant 

Hands  v.  Slaney,  8  T.  R.  578-!! Velvet  and  sattin  suits  laced  with  gold  held  not  necessary 

I) for  a  defendant,  who  was  written  in  the  declaration  only  gentleman,  and  was  attending  on 
the  Earl  of  Essex  in  his  chamber.  Mackerell  v.  Bachelor,  Gouldsb.  168.  Cro.  Eliz.  583.  S.  C. 
i  M.  &  S.  741.  S.  C.  cited  by  Lord  Ellenborough.\\  «^  ^SlU/lC^'  AL  L 

*  T*"C^    •  \J 

If  an  infant  promises  another,  that  if  he  will  find  him  meat,  Roll.  Abr.  729. 
drink,  and  washing,  and  pay  for  his  schooling,  he  will  pay  7^.  Palm  528. Jon. 
yearly  ;  an  action  upon  the  case  lies  upon  this  promise  :  for  learn-  pj^^J^L  v 
ing  is  as  necessary  as  other  things;  and  though  it  is  not  men-  Gunnine.'ad- 
t  toned  what  learning  this  was,  yet  it  shall  be  intended  what  was  judged  on  a 
fit  for  him,  till  it  be  shewn  to  the  contrary  on  the  other  part;  and  motion  in  ar- 
though  he  to  whom  the  promise  was  made  does  not  instruct  ^n°  ^ 
him,  but  pays  another  for  it,  the  promise  of  re-payment  thereof 
is  good. 

Aasttmptjt  for  labour  and  medicines  in  curing  the  defendant  of  Huggins  v. 
a  distemper,  cSr.  who  pleaded  infra  cctatem  viginti  $  unius  anno-  £  15eman> 
rum  ;  the  plaintiff  replied,  it  was  necessaries  generally;  and  upon 
a  demurrer  to  this  replication,  it  was  objected,  that  the  plaintiff 
had  not  assigned  in  certain  how  or  in  what  manner  the  medicines 
were  necessary;  but  it  was  adjudged  that  the  replication  in  this 
general  form  was  good. 

A  a  2  flTo 
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Clowes  v. 
Brooke,  2  Str, 
Hoi-  Andr. 


Hill  v.  Whit- 
tingham,  Roll. 
Abr.  729.  Cro. 
Ja.  494.  S.  C. 
2  Roll.  Rep. 
45.  S.C.  ad- 
judged. 
Whywall  v. 
Champion, 
a  Str.  1083.8. 
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|| To  assumpsit  for  a  farrier's  bill,  the  defendant  pleaded  in- 
fancy ;  the  plaintiff  replied,  necessaries  for  the  defendant's  horses; 
on  demurrer,  the  replication  was  adjudged  ill;  it  should  have 
been  necessaries  for  the  use  of  the  defendant,  or  for  the  horses 
kept  by  defendant  for  his  necessary  use.  || 

If  an  infant  be  a  mercer,  and  have  a  shop  in  a  town,  and  there 
buy  and  sell,  and  contract  to  pay  a  certain  sum  to  J.  S.  for  cer- 
tain wares  sokl  to  him  by  ,7.  S.  to  re-sell,  yet  he  is  not  charge- 
able upon  this  contract ;  for  this  trading  is  not  immediately  ne- 
cessary ad  victttm  $•  vestitum  „•  and  if  this  were  allowed,  infants 
might  be  infinitely  prejudiced,  and  buy  and  sell  and  live  by  the 
loss. 
P.  Dilk  v.  Keighly,  z  Esp.  N.  P.  C.  400.  S.  P. 


5  Mod.  368.  And1  as  the  contract  of  an  infant  for  wares,  for  the  necessary 

Salk.  386.          carrying  on  his  trade,  whereby  he  subsists,  shall  not  bind  him ;  so 

.Kay in. 344.  nejlner  sna]l  }1C  bc  liable  for  money  which  he  borrows  to  lay  out 

for  necessaries;  and  therefore  the  lender  must,  at  his  peril,  lay  it 

out  for  him,  or  see  that  it  is  laid  out  in  necessaries. 

Sulk.  ^86.  A*  in  debt  upon  a  single  bill,  the  defendant  pleaded  that  he 

Earle  V. Peale.  was  within  age;  the  plaintiff  replied,  that  it  was  for  necessaries, 
viz.  lol.  for  clothes,  and  I5/.  money  lent  'pro  $  erga  his  neces- 
sary support  at  the  University ;  the  defendant  rejoined,  that  the 
money  was  lent  him  to  spend  at  pleasure;  absquc  hoc,  that  it  was 
lent  him  for  necessaries;  and  issue  hereupon  was  found  for  the 
plaintiff  who  had  judgment  in  C.  B.  but  it  was  reversed  in  B.  R. 
on  a  writ  of  error;  for  the  issue  only  being,  whether  this  money 
was  lent  the  infant  for  necessaries,  not  whether  it  was  laid  out  in 
necessaries,  it  cannot  bind  the  infant  which  ever  way  it  is  found  ; 
for  it  might  have  been  borrowed  for  necessaries,  and  laid  out  in  a 
tavern  ;  and  the  law  will  not  intrust  the  infant  with  the  applica- 
tion and  laying  of  it  out. 

So,  if  one  lends  money  to  an  infant,  who  actually  lays  it  out 
in  necessaries,  yet  this  shall  not  bind  the  infant,  nor  subject  him 
to  an  action ;  for  it  is  upon  the  lending  that  the  contract  must 
arise,  and  after  that  time  there  could  be  no  contract  raised  to  bind 
the  infant,  because  after  that  he  might  waste  the  money,  and  the 
Master  of  the  infant's  applying  it  afterwards  for  necessaries  will  not  by  matter 

Rolls  held,  ^  facto  entitle  the  plaintiff'  to  an  action,  (a) 

that  it  one  *       J 

lends  money  to  an  infant  to  pay  a  debt  for  necessaries,  and  in  consequence  thereof  lie  does  pay 

the  debt,  the  infant  shall  be  liable  in  equity ;  for  the  lender  of  the  money  stands  in  the  place 

of  the  person  paid,  viz.  the  creditor  for  ne'cessaries,  and  shall  recover  in  equity,  as  the  other 

should  have  done  at  law.] 

Cro. Eliz.  920.  Also,  although  an  infant  shall  be  liable  for  his  necessaries,  yet 
Moore,  679.  if  he  enters  into  an  obligation  with  a  penalty  for  payment  there- 
S°iiLlli* I72'  of,  this  shall  not  bind  him  ;  for  the  entering  into  a  penalty  can 

Roll.  Abr.  729.    ,         „  ,1      •    r 

U  A  fortiori         "e  of  no  advantage  to  the  infant. 

then,  where  the  bond  is   conditioned  for  the  payment  of  interest  as  well   as  principal- 

Fisher  v.  Mowbray,  8  East,  330.     Such   a  bond   cannot  be  set  up  by   matter  ex. post  facto 

after  full  age;  it  is  merely  void ;  for  it  is  upon  the  face  of  it  to  the  infant's  prejudice.    Baylu 

.  Dineley,  .3  M.  &  S.  47  7.    Keane  v.  Boy  cot,  a  H.  Bl.  5 15  U 

It 


Salk.  279. 
(a)  [But  in 
Marlow  v. 
Pitfield, 
i  P.  Wms. 
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It  is  also  said,  that  an  infant  cannot  either  by  a  parol  contract  Cases  in  Law 
or  a  deed  bind  himself,  even  for  necessaries,  in  a  sum  certain;  and  E1-  l8-S- 
and  that  should  an  infant  promise  to  give  an  unreasonable  price 
for  necessaries,  that  would  not  bind  him  ;  and  that  therefore  it 
may  be  said,  that  the  contract  of  an  infant  for  necessaries,  qua- 
tenus  a  contract,  docs  not  bind  him  any  more  than  his  bond 
would;   but  only  since  an  infant  must  live  as  well  as  a  man,  the 
law  gives  a  reasonable  price  to  those  who  furnish  him   with 
necessaries. 

Yet  it  hath  been  (a)  adjudged,  and  is  admitted  in  several  (6)  (a)  Lev.  86. 
other  books,  that  if  an  infant  contracts  for  necessaries,  and  en-  ?ussel,^nf    , 
ters  into  a  single  bill  for  payment,  that  this  shall  bind  him,  and   J*£  .jj"  =JJ' 
that  an  action  of  debt  will  lie  on  such  obligation.  423.  g.C. 

(t>)  Co.  Litt.  172.  S.  P.,  and  diversity  taken  between  a  single  obligation  and  an  obligation  with 
penalty.  Cro.  Eliz.  910.  S.  P.,  and  same  diversity  per  Curiam.  Roll.  Abr.  729.  S.  P.,  though 
thereby  the  defendant  is  ousted  of  his  wager  of  law. 

So,  an  infant  may  bind  himself  in  an  assumpsit,  for  payment  of  Roll.  Abr.  729. 
necessaries,  and  an  action  upon  the  case  lies  against  him  upon  the  j^?  j,  ^'  .  x. 
promise  for  this,  but  in  nature  of  an  action  of  debt ;  and  there-  t^e  ,  gujs 
fore  where  debt  lies,  an  action  on  the  case  lies  against  him.  188.  Roll. 

Rep.  3*8. 

Also,  it  seems  clear,  that  if  an  infant  becomes  indebted  for  Cro.  Eliz.  9:0. 
necessaries,  and  the  party  takes  a  bond  from  the  infant,  that  this 
shall  not  drown  the  simple  contract,  because  the  bond  has  no 
force. 

But  it  is  agreed,  that  an  insimulcompitt asset  will  not  lie  against  Co.  Litt.  17*. 
an  infant,  though  it  be  for  necessaries;  for  he,  not  having  dis-  Latch.  169. 
cretion,  is  not  to  be  liable  to  false  accounts.  [Triiema'n  v. 

Hurst,  i  T.  R.  40.] 

If  an  infant  comes  to  a  stranger,  who  instructs  him  in  learn-  Allen,  94. 
ing,  and  boards  him,  there  is  an  implied  contract  in  law,  that  ^"^^b  v" 
the  party  should  be  paid  as  much  as  his  board  and  schooling  are  *  jt  hath  of 
worih.     But,  if  the  infant  at  the  time  of  his  going  thither  was  laieyearsbeen 
under  the  age  of  discretion  ;  or,  if  he  were  placed  there  upon  a  several  times 
special  agreement  with  some  of  the  child's  friends;  the  party  ^"^"^a 
that  boards  him  has  no  remedy  against  the  infant,  but  must  re-  pa'rent  ^T  re. 
sort  to  those  with  whom  he  agreed  for  the  infant's  board,  fyc.  *     lation,&c. 

places  an 

infant  at  a  boarding-school,  the  credit  being  given  to  such  parent,  relation,  &c.,  the  master  can- 
not  have  any  remedy  against  the  infant.—  [And  an  infant  who  lives  with,  and  is  properly 
maintained  by  his  parents,  cannot  bind  himself  to  a  stranger  for  what  might  otherwise  be 
allowed  as  necessaries.  Bainbridge  v.  Pickering,  a  Bl.  Rep.  1325.]  And  where  an  infant 
during  his  residence  at  a  coffee-house  contracted  a  debt  with  a  tailor  for  wearing  apparel, 
Lord  Kenyan  expressed  an  opinion,  that  it  was  the  duty  of  the  tradesman  to  inquire  into  the 
situation  of  the  infant,  and  to  learn  from  the  parent,  whether  the  infant  was  in  want  of  the 
articles  ordered,  or  not ;  and  unless  the  tradesman  could  shew  that  he  had  made  such  inquiry, 
he  was  not  entitled  to  recover.  Ford  v.  Fothergill,  Peake's  N.P.C.  229.  i  Esp.  N.  P.C.  an. 
S.  C.  However,  even  in  a  case  where  the  infant  %vas  living  with  his  parent,  and  the  issue  in  a 
suit  against  him  is  upon  necestaries,  if  any  part  of  the  articles  proved  to  have  been  furnished  to 
him  may  fa!!  within  that  description,  the  evidence  ought  to  be  left  to  the  jurv.  Maddox  v. 
Mi:!er,iM.&3.  738  H 

A  a  3  [As 
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Turner  v.  [As  necessaries  for  an  infant's  wife  arc  necessaries  for  him,  he 

Trisby,  i  Str.    is   chargeable  for  them,   unless  provided  in  order  for  (a)  the 

?6N8i'.Tn,  marriage,   in  which  case  he  is  not  chargeable,  though  she  uses 

(a)  ||The  case      }         J^  d 

supposes  they    ' 

were  provided  by  the  wife's  relations  for  the  marriage ;  for  if  taken  up  by  the  wife  herself,  the 

husband  must  pay  for  them ;  tramil  cum  onere.\\ 

Lord  Bacon's        An  infant  is  also  liable  to  an  action  for  the  nursing  of  his  law- 
Max.  Keg.  18$  fui  c}ij}d;  nam  persona  conjuncta  cequiparatur  interesse  proprio.~\ 


Co.  Litt.  380. 
Moore,  76. 
3  Roll.  Abr.  15 

2  11151.483. 
•2  Buls.  320. 

12  Co.  122. 

Yelv.  155. 

3  Mod.  229. 


aCo.j8.  a. 

JO  Co.42. 

Moore,  22. 
Dalf.  47. 
a  Leon,  159. 
Gouls.  13. 
Jones,  390. 
Winch.  103, 
104. 

Leon. 115,317. 
a  Sid.  55. 
a  Jones,  182. 
3  Burr.  1802. 
.Pigot  v.  Rus- 
sell, H.  30  El. 
cited  in 
Moore,  565. 

KolKAbr.  788. 


Moore,  74. 
but  quccrc. 


Roll. Abr.  731. 
742.  Co.  Litt. 
381.  b.  a  Roll. 
Abr.  395. 


2.  Of  judicial  Acts,  or  Acts  done  by  him  in  a  Court  of  Record. 

As  to  judicial  acts,  and  acts  done  by  an  infant  in  a  court  of 
record,  they  regularly  bind  the  infant  and  his  representatives, 
with  the  following  savings  and  exceptions;  as,  if  an  infant  levies 
a  fine,  though  the  judges  ought  not  to  admit  the  acknowledgment 
of  one  under  that  disability,  yet  having  once  recorded  his  agree- 
ment as  the  judgment  of  the  court,  it  shall  for  ever  bind  him  and 
his  representatives,  unless  he  reverses  it  by  writ  of  error,  which 
must  be  brought  by  him  during  his  minority,  that  the  court  by 
inspection  may  determine  his  age. 

So,  if  an  infant  levies  a  fine,  he  is  enabled  by  law  to  declare 
the  uses  thereof,  and  if  he  reverseth  not  the  fine  during  his  non- 
age, the  declaration  of  uses  will  stand  good  for  ever ;  for  though 
that  be  a  matter  in  pats,  and  all  such  acts  an  infant  may  avoid  at 
any  time  after  his  full  age,  if  he  do  not  consent;  yet  being  made 
in  pursuance  of  the  fine  levied,  which  fine  must  stand  good  for 
ever,  (unless  reversed  in  the  manner  which  has  been  mentioned,) 
so  will  the  declaration  of  uses  too. 

If  there  be  tenant  for  life,  the  remainder  to  an  infant  in  fee, 
and  they  two  join  in  a  fine,  the  infant  may  bring  a  writ  of  error, 
and  reverse  the  fine  as  to  himself,  but  it  shall  stand  good  as  to 
the  tenant  for  life,  for  the  disability  of  the  infant,  shall  not 
render  the  contract  of  the  tenant  for  life,  who  was  of  full  age, 
ineffectual. 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  for  his  non- 
age, and  his  nonage,  after  inspection,  is  recorded  by  the  court, 
but  before  the  fine  reversed  he  levies  another  fine  to  another, 
this  second  fine  shall  hinder  him  from  reversing  the  first;  because 
the  second  having  entirely  barred  him  of  any  righf  to  the  land, 
must  also  deprive  him  of  all  remedies  which  would  restore  him 
to  the  land. 

If  an  infant  levies  a  fine,  and  the  conuzee  renders  to  him  either 
for  life  or  in  tail,  it  is  said  that  he  shall  have  no  writ  of  error  to 
avoid  this  fine  ;  because  the  reversal  of  the  fine  being  only  to  re- 
store him  to  the  land  he  parted  with  by  the  fine,  it  would  be 
fruitless  to  give  him  a  writ  of  error,  since  he  could  not  thereby 
be  restored  to  the  land,  which  the  very  fine  he  would  endeavour 
to  reverse,  had  before  given  him. 

As  to  recoveries  suffered  by  infants,  when  these  were  improved 
into  a  common  way  of  conveyance,  it  was  thought  reasonable, 
that  those  whpm  the  law  had  judged  incapable  to  act  for  their 

own 
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own   interest,  &hould  not  be  bound  by  the  judgment  given  in  loCo.  43.  a. 

recoveries,  though    it   was    the    solemn  act  of  the  court;    for  Cro.  Eliz. 471. 

where  the  defendant  gives  way  to  the  judgment,  it  is  as  much  c°o  '^'^1' 

his  voluntary  act  and  conveyance,  .as  if  he  had  transferred  the  2  Bulst.  235. 

land  by  livery,  or  any  other  act  in  pais ;  and  therefore,  if  an  Sid.  3x1,322. 

infant  suffers  a  recovery,  he  may  reverse  it  as  he  may  a  fine,  by  ^ev- 14*- 

writ  of  error,  during  his  minority.     And  this  was  formerly  taken  VerT"^!94 

to  be  law,  as  well  where  the  infant  appeared  by  guardian,  as  by  2Salk.  567. 

his  attorney,    or  in  person.     But    now    the   distinction    turns 

upon  this  point,  that  if  an  infant  suffers  a  recovery  in  person, 

it  is  erroneous,  and  he  may  reverse  it  by  writ  of  error ;  but  evet> 

in  this  case,  the  writ  of  error  must   be  brought   during   his 

minority,  that  his  infancy  may  be  tried  by  the  inspection  of  the 

court ;  for  at  his  full  age  it  becomes  obligatory  and  unavoidable.    • 

But  in  cases  of  necessity  the  court  has  admitted  the  infant  to   ^  J 

appear  by  guardian,  and  to  suffer  a  recovery,  or  come  in  as 

vouchee.     But  this  too  is  seldom  allowed  by  the  court,  unless 

it  be  upon  emergencies,  when  it  tends  to  the  improvement  of  the 

infant's  affairs,  or  when  lands  of  equal  value  have  been  settled  on 

him,  and  when  he  has  had  the  king's  privy  seal  for  that  purpose; 

and  these  recoveries  have  been  allowed  and  supported  by  the 

judges,  anil  the  infant  could  not  set  them  aside  or  shake  them. 

Besides,  if  such  recoveries  be  to  the  prejudice  of  the  infant,  he 

has  his  remedy  for  it  against  his  guardian,  and  may  reimburse 

himself  out  of  his  pocket,  to  whom  the  law  had  committed  the 

care  of  him. 

Partition  by  writ  de  parlitione  facicnda  binds  infants,  because  Co.  Liu. 
by  judgment  in  a  court  of  justice,  to  which  no  partiality  can  be  17I-  b. 
imputed.  [A  decree  in 

equity  for  the 

benefit  of  an  infant,  will  bind  him :  nor  siiall  his  executor  dispute  such  decree,  though  it  may 
be  for  his  advantage  to  do  so.     lAtk.  631.]     Vide  infra,  (K)  i. 

If  an  infant  acknowledge  a  recognizance  or  statute,  it  is  only  Moore,pl.2o6, 
voidable;    and  the  infant,    at  his  peril,   must  avoid  them  by  21^1.483.673. 
audita  quercla,  as  he  must  a  fine  or  recovery  by  writ  of  error  ^°'il^ut"38c' 
during   his  minority ;  for  such  conveyances,   or  other  acts  of  Rerr  i4g- ' 
record,  become  obligatory  and  unavoidable,  if  they  be  not  set  ioCo,  43.  a. 
a^ide  before  the  infant  comes  of  age.     The   reason  is,   because 
these  contracts  being  entered  into  under  the  inspection  of  the 
judge,  who  is  supposed  to  do  right,  die  infant  cannot  against 
them  aver  his  disability,  but  must  reverse  them  by  a  judgment  of 
a  superior  court,   which    by  inspection   hath  the  same  means 
to  determine  whether  the  inferior  jurisdiction  has  done  right, 
that  first  received  the  contract. 

If  an  infant  bargain  and  sell  his  lands  by  deed  indented  and  alnst.  673. 
enrolled,  yet  he  may  plead  nonage;  for  notwithstanding  the 
statute  27  H.  8.  c.  16.  makes  the  enrolment  in  a  court  of  record 
necessary  to  complete  the  conveyance,  yet  the  bargainee  claims 
by  the  deed  as  at  common  law,  which  was,  and  therefore  still  is 
defeasible  by  nonage. 

A  a  4  3.  Of 
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3.  Of  his  Act  in  Pais,  where  void  or  only  voidable. 


29  E.  3.  20.  b.  Infants  are,  regularly,  allowed  to  rescind  and  break  through 
Roll.  Abr.  729.  an  contracts  in  pais  made  during  minority,  except  only  for 
172  -8 1  schooling  nrid  necessaries,  be  they  never  so  much  to  their  ad- 

vantage. And  the  reason  hereof  is,  the  indulgence  the  law  has 
thought  fit  to  give  infants,  who  are  supposed  to  want  judgment 
and  discretion  in  their  contracts  and  transactions  with  others, 
and  the  care  it  takes  of  them  in  preventing  them  from  being 
imposed  upon  or  over-reached  by  persons  of  more  years  and 
experience. 

And  for  ihe  better  security  and  protection  of  infants  herein, 
the  law  has  made  some  of  their  contracts  absolutely  void,  i.  e. 
nil  such,  in  which  there  is  no  apparent  benefit,  or  semblance  of 
down  by  Lord   benefit  to  the  infant ;  but  as  to  those  from  which  the  infant  may 
Mansfield  as  a  receive  benefit,  and  which  were  entered   into  with  more  solem- 
eneral    rin-     nity,  they  are  only  voidable ;  that  is,  the  law  allows  them  when 
^le^  come  °f  age»  an<^  are  capable  of  considering  over  again  what 
they  have  done,  either  to  ratify  and  affirm  such  contracts,  or  to 
break  through  and  avoid  them. 


Cro.  Car.  502. 
Jones,  405. 
3  Mod.  310. 
[It  was  laid 


•     1       • 

ciple,inD 
v.  Drury, 
5  B.  P.  C. 

.5:70.,  that 


If  an  agree- 
ment be  for  the  benefit  of  an  infant  at  the  time,  it  shall  bind  him.     And  this  rule  hath  been 
adopted  in  subsequent  cases,     a  T.  R.  159.] 

Co.  Litt.  2.  8.         Hence  it  hath  been  agreed,  that  an  infant  may  purchase,  be- 

~  Vent.  203.      cause  it  is  intended  for  his  benefit,  and  that  at  his  full  age  he  may 
either  agree  or  disagree  to  the  same. 

Also,  the  feoffment  cf  an  infant  is  not  void,  but  only  void- 
able, not  only  because  he  is  allowed  to  contract  for  his  benefit, 
but  because  that  there  ought  to  be  some  act  of  notoriety  to  re- 
store the  possession  to  him,  equal  to  that  which  transferred  it 
from  him. 

Therefore,  if  an  infant  make  a  feoffment  and  livery  in  person, 

Disseisin,  63.    he  shall   have  no  assise,  <fyc.  but   must  avoid  it  by  (a)  entry ; 

(a)  He  may  for  it  is  to  be  presumed  in  favour  of  such  solemnity,  that  the 
assembly  of  the  pats  then  present  would  have  pi'eventcd  it,  if 
they  had  perceived  his  nonage,  and  therefore  the  feoffment 
shall  continue  till  defeated  (6)  by  entry,  which  is  an  act  of 

minority,  but    equai  notoriety.  * 

must  not  have 

the  writ  dumfuit  infra  cetatem  till  his  full  age,  F.  N.  B.  192.     Co.  Litt.  380.     Show.  P.C.  153. 

Co.  Litt.  247.  a.  [for  the  judgment  would  bind  his  election.     3  Burr.  1808.]     (6)  But,  if  an 

infant  exchanges  with  another,  if  the  other  enters,  the  infant  may  have  an  assise.    18  E.  4.  2. 

Roll.  Abr.  730. *  If  an  infant  makes  a  feoffment,   or  conveys,   by  lease  and  release, 

and  re-enters  within  age,  still  the  feoffment  or  conveyance  is  only  voidable,  and  he  may  elect 

to  confirm  it,  when  of  full  age;  therefore  a  stranger  cannot  avail  himself  of  the  infant's 

entry,  for  he  cannot  elect  for  him.     3  Burr.  1794. 

i  Roll.  Abr.  2.       But,  if  the  infant  had  made  a  letter  of  attorney  to  deliver 
seisin,  he  might  have  an  assise,  fyc.  because  the  letter  of  attorney, 
like  all  other  acts  or  agreements  made  by  an  infant  to  his  (c)  pre- 
judice, 


Co.  LiU.  380. 
Dyer,  104. 
2  Roll. 
Abr.  572. 
4  Co.  125.  a. 
2  Co.  42. 

Bro.  tit. 


avoid  his 
feoffment 
by  entry 
during  his 
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judice,  must  be  void;  and  therefore  whoever  claims  under  it,  or  feoffment  to 

bv  virtue  of  its  authority,  must  be  (a)  a  wrong-doer.  an  jn<"ant> 

*  with  a  letter 

of  attorney  by  him  to  accept  livery,  is  said  to  be  only  voidable,  because  for  the  infant's 
benefit.     Roll.  Abr.  730.    (a)  That  the  attorney  who  executes  it  is  a  disseisor.  Roll.  Rep.  242. 

35  Ass.  8. 
Roll.  Abr.  728. 


So,  if  an  infant  enfeoffs  his  guardian,  this  is  void,  for  the  ap- 
parent prejudice  it  must  be  to  the  infant. 

If  an  infant  make  a  lease  for  years,  reserving  rent,  it  seems 
agreed,  that  such  a  lease  is  only  voidable  by  the  infant. 

But,  if  he  make  a  lease  for  years,  without  reservation  of  any 
rent  *,  it  seems  by  the  opinion  of  the  greater  number  of  the 
books,  that  from  the  apparent  prejudice  and  hurt  it  must  be  to 
the  infant,  such  lease  is  absolutely  void.  But  this  point  does 
not  appear  to  have  been  ever  judicially  determined;  and  indeed 
the  reasons  against  it  seem  very  cogent,  and  that  it  would  be 
a  greater  indulgence  to  the  infant,  and  more  for  his  service,  to 
allow  him  when  he  comes  of  age,  and  is  capable  of  considering 
over  again  what  he  has  done,  either  to  ratify  and  affirm  all  his 
contracts,  or  to  break  through  and  avoid  them  ;  and  that  this 
power  should  be  extended  to  all  leases  and  contracts  made  by 
infants  during  their  minority,  as  well  to  those  which  are  for 
their  benefit  and  advantage,  as  to  those  which  apparently  tend 
to  their  hurt  and  prejudice;  for  if  it  were  to  be  confined  only 
to  the  last,  it  would  exclude  them  from  being  judges  of  either, 
since  no  man  can  be  supposed  to  know  what  is  to  his  disadvantage, 
but  as  he  is  allowed  to  compare  it  with  such  things  as  are  for  his 
advantage  and  good  ;  and  therefore  the  power  of  judging  in 
general  must  be  left  to  him  ;  and,  as  a  consequence  thereof,  it 
should  seem  that  he  may,  when  he  comes  of  age,  either  affirm 
or  avoid  all  leases  or  contracts  made  by  him  during  his 
minority,  according  as  he  judges  them  to  be  beneficial  or 
hurtful  to  him,  without  any  intervening  judgment  of  law  to 
condemn  some  only,  and  leave  others  to  the  infant's  discretion, 
when  he  comes  of  age.  And  the  giving  of  infants  such  power 
in  general  over  all  their  contracts  will  sufficiently  secure  them 
against  the  danger  of  being  imposed  on,  or  over-reached  by 
others.  For  when  the  power  is  general,  and  all  persons  who 
deal  with  infants  know  they  are  to  be  at  their  mercy,  when 
they  come  of  age,  whether  they  will  think  fit  to  stand  to  their 
bargain,  or  not,  this  will  take  off  from  the  temptation  of  im- 
posing upon  them ;  or  if  any  should  be  so  hardy  as  to  do  it, 
yet  since  the  infant  is  at  liberty,  when  he  comes  of  age,  to 
rescue  himself  by  avoiding  such  injurious  contract,  there  seems 
no  possible  mischief  iu  the  mean  time  to  suffer  such  contract  to 
hang  in  equilibria,  and  defer  pronouncing  any  sentence  upon 
it,  since  that,  as  hath  been  said,  would  curtail  the  infant's 
power,  and  take  off  from  his  freedom  of  judging  at  all.  Be- 
sides, that  the  very  reason  of  giving  to  infants  such  power  was 
to  secure  them  against  the  imposition  of  others,  which  a  lease 
for  year.*,  reserving  the  full  rent,  cannot  be  supposed  to  be ; 

and 


Vide  head  of 
Leases  and 
Terms  for 
Years. 

Moore,  105. 
zLeon.  »i6. 
Noy,  130. 
Co.Litt  45. 
308.  a. 
Jones,  157. 
4  Leon.  4. 
Brownl.  no. 
Hutton,  102. 
Roll.  Rep. 
441.    Lev.  6. 
Mod.  263. 
3  Mod.  3j;o. 
*  A  lease  on 
which  no  rent 
is  reserved  is 
not  absolutely 
void.   An 
infant  may 
make  a  lease 
without  rent, 
to  try  his  title. 
3Burr.i8o6. — 
The  lessee 
cannot,  in  any 
instance,  avoid 
the  lease  on 
account  of  the 
lessor's  in- 
fancy, there- 
fore it  is  not 
void.     Ibid. 
[Clayton  v. 
Ashdown, 
Vin.  Abr. 
tit.  Enfants, 
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2  Leon.  316. 
218. 
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Jones,  405. 
Roll.Abr.  7a8. 
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and  therefore,  if  they  were  only  to  use  it  in  such  cases,  it 
would  be  useless ;  and  if  they  were  denied  it  in  the  other,  where 
no  rent  at  all  is  reserved,  (as  they  must  be,  if  the  law  pre- 
judges for  them,)  -it  would  be  no  power  at  all  in  them,  or  at 
most  but  an  empty  and  idle  one.  Therefore,  it  seems  by  the 
stronger  reasons,  if  an  infant  make  a  lease  for  years,  without 
reservation  of  any  rent,  though  this  is  apparently  to  his  hurt 
and  prejudice  whilst  he  continues  a  minor;  yet  since  when  he 
comes  of  age  he  may  either  by  assise  or  trespass  recover  the  pos- 
session and  mesne  profits,  and  so  make  it  whole  ab  initio,  the 
lease  is  good  in  the  mean  time.  And  the  rather,  because  most  of 
the  books  agree,  that  if  a  rent  were  reserved  on  such  lease,  it 
would  then  be  only  voidable;  whereas  such  rent  may  be  so 
small  in  proportion  to  the  value  of  the  land,  that  there  may  be 
more  reason  to  adjudge  it  absolutely  void,  than  if  none  at  all 
were  reserved;  because  in  the  one  case  the  imposition  is  ap- 
parent, but  in  the  other  it  may  be  so  misrepresented  and 
coloured  over  as  to  deceive  the  infant,  even  when  he  comes  of 
age,  into  some  unwary  act  of  ratification  of  it.  Besides  that, 
the  infant  when  he  comes  of  age  may,  if  he  think  lit,  make  such 
lease  for  years  without  reserving  any  rent;  and  why  then  may 
he  not  consent  to,  and  ratify  such  lease,  though  made  before, 
which  (if  the  law  permitted  him)  he  might  do  by  accepting  fealty, 
which  is  incident  to  every  such  lease  ? 

As  to  the  books  before  cited,  that  a  lease  for  years  by  an 
infant  without  any  reservation  of  rent  should  be  absolutely  void, 
they  are  only  obiter  opinions;  and  there  is  but  one  case 
where  it  is  expressly  so  holden,  and  there,  only  by  two  judges; 
for  Gaudy  was  of  another  opinion,  and  the  judgment  there  given 
was  upon  the  right  and  merits  of  the  case,  not  upon  the  point 
of  the  lease,  though  the  two  judges,  to  enforce  the  judgment  for 
the  defendant,  would  have  the  infant's  lease  to  the  plaintiff  upon 
which  the  ejectment  was  brought,  to  be  absolutely  void,  and  so 
no  title  at  all  against  the  defendant,  who  was  in  possession.  Be- 
sides, the  lease  there  was  by  parol,  not  by  deed,  which  may 
make  a  considerable  difference. 

Another  case,  produced  to  enforce  the  reason,  of  such  lease., 
being  absolutely  void,  is,  that  a  surrender  by  an  infant  to  him 
in  reversion  hath  been  adjudged  to  be  absolutely  void,  whether 
it  were  a  surrender  in  law  by  taking  a  new  lease,  or  an  express 
surrender,  and  that  no  agreement  by  him  at  full  age  should 
make  it  good,  so  as  to  establish  the  second  lease.  And  the 
reason  there  given  was,  because  there  being  no  increase  of  his 
term,  or  decrease  of  the  rent,  the  .surrender  was  absolutely 
void  at  first.  But  there  seems  a  much  better  reason  for  the 
judgment  given  in  that  case;  for  the  first  lease  was  made  i  E.  6. 
by  a  dean  and  chapter  for  fifty  years,  and  this  lease  being  after- 
wards assigned  to  infants,  they,  29  Eliz.,  took  a  new  lease  of 
the  same  lands  from  the  then  dean  and  chapter  for  the  same 
term,  and  under  the  same  rent  and  covenants  as  were  in  the 
first;  but  this  second  lease  not  being  warranted  by  13  Eliz.  c.  10. 

the 
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the  succeeding  dean  and  chapter  would  have  avoided  it,  and  so 
stripped  the  infants  of  any  interest  at  all  in  the  lands;  to  pre- 
vent which  mischief,  and  help  the  infants,  ihe  court  gave  judg- 
ment against  the  surrender,  that  it  was  absolutely  void,  ab 
itrifio,  and  so  the  second  lease  never  good.  And  this  was  but  a 
just  construction  as  this  case  was;  for  if  the  court  had  ad- 
judged the  surrender  to  have  been  only  voidable,  then  fhe 
infants'  agreement  to  the  second  lease  when  they  came  of  age, 
would  have  made  the  surrender  of  the  first  absolute,  and  then 
their  title  standing  only  upon  the  second  lease,  and  that  not 
warranted  by  13  Eliz.  c.  10.,  they  would  have  been  defeated  of 
both;  which  would  have  been  a  very  severe  construction  in  a 
case  of  this  nature,  where  the  operation  of  the  law  in  working 
the  surrender  of  the  first  lease  might  be  easily  supposed  not  to  be 
thought  of  or  understood  by  them. 

Another  case  produced  is  of  a  surrender  by  a  person  non 
compos,  Sfc.  who   being  tenant  for  life,  with  remainder  to  his 
first  and  other  sons,  did  before  the  birth  of  any  son  surrender 
to  him  in  the  remainder,  with  intent  to  destroy  the  contingent    Ld.Raym.jij. 
remainders  to  his  sons;  but  it  was  adjudged,  that  the  surrender    Show.  296. 

was  absolutely  void   ab  initio,    and  by  consequence,  the  con-   Coui)'n»  -*5- 

•  "   i  i  ii  iii  •  .  ,      iz  Mod.  174. 

tmgent  remainders  not  hurt  thereby.     And  there,  it  was  said,    3Salk.  300. 

that    the  grants   of  infants  and  of  persons  non  compos  were   576.    Carth. 
parallel  both  in  law  and  reason;  and  the  preceding  case  was    211.435 

cited  as  an  authority  in  point,  that  a  surrender  by  an  infant  was 

.  i         J,        l    r  o        -r»       i 

ipso  jacto  void,  and  so  or  a  person  non  compos,  eye.     But  the 

case  of  an  infant  has  already  received  an  answer;  and  this  of  3  Burr.  1807 

the  non  compos  may   be  easily  answered  too  ;  for  if  the  sur- 

render should  have  been  allowed,  it  would  have  been  not  only 

prejudicial  to  himself,  but  likewise  to  all  his  sons  after  born, 

who  were  strangers  or  third  persons  ;  and  there  could  be  no 

use  made  of  the  surrender  but  to  do  them  mischief  which  the 

nets  of  a.  madman  ought  not  to  be  allowed  to  do,  when  by  a 

reasonable  construction  it  is  in  the  power  of  the  court  to  help 

them,  as  in  that  case  they  did,  by  adjudging  the  surrender  to 

be   absolutely  void,  rather   than    voidable.     So   that   notwith- 

standing the  cases  above  cited,  it  does  not  seem  clear  that  the 

lease  of  an  infant,  without  reservation  of  any  rent,  is  absolutely 

void,  but  rather  voidable,  since  his  power  of  avoiding  it  when 

he   comes  of  age  sufficiently  guards  him  against  the  unreason- 

ableness or  practice  of  others,  the  only  mischief,  which  the  in- 

troducing of  this  law  in   favour  of  infants  designed  at  first  to 

obviate  and  prevent. 

Also,  it  hath  beenholden,  that  if  an  infant  grant  a  rent-charge  Trin.  6  Anna?, 
out  of  his  land,  this  is  not  absolutely  void,  but  only  voidable  by  inB.R.Hud- 
him  when  he  comes  of  age;  for  if  the  grantee  should  then  dis-  R°n^'J°vfSj 
train  for  the  rent,  though  the  other  may  bring  an  action  of  tres-  ,"0  "it'is  said* 
pass,  yet  he  cannot  plead  non  concessit  ;  for  the  deed  is  only  void-  per  Cur.  that 
able  (a]  by  shewing  his  infancy,  and  not  void,  because  it  was  de-  if  an  infant 
livered  with  his  own  hands.  grants  a  rent- 

...      ...  charge  out  of 

his  lands,  it  is  not  voidable,  but  ipsofaclv  void  ;  and  that  ii'the  grantee  distrain  lor  the  rent,  the 

infant 
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infant  may  have  an  action  of  trespass  against  him.  (cr)That  to  a  lease  for  years  made  by  art 
infant,  he  can  in  no  case  plead  non  e$tfactum,\)ut  must  avoid  it  by  pleading  the  special  matter 
of  his  infancy.  5  Co.  115.  21^1.483.  Cro.Eliz.  147.  Moore,  pi.  132.  Poph.  178. 


Cro.  Eliz.  90. 
Knight  v  For- 
tSpan ;  fy  vide 
Cro.  Car.  103. 


Lit.  §  258. 
Co.  Litt.  171. 
(a)  3  Burr. 
1801.     ||  See 
Lord  Brook  v. 
Lord  Hertford, 
2P.Wms.ji8. 
Tuckfield  v. 
Buller,  Ambl. 
197.  in/ra.|| 

Co.  titt.  171. 


May  v.  Hook, 
inChanc.1773. 
Co.  Litt.  i3th 
edit.  246. 
note  i. 


Copyhold  was  granted  to  one  for  life,  remainder  to  an  infant 
in  fee ;  they  both  join  in  a  surrender  to  one,  who  was  admitted ; 
then  the  tenant  for  life  dies,  and  after  the  infant  dies,  and  his 
heir  enters;  and  it  was  adjudged  that  he  might  well  enter,  with- 
out being  put  to  the  writ  G&dumjuit  infra  tetatem;  for  such  sur- 
render was  but  a  conveyance  by  matter  in  pais,  which  cannot 
bind  an  infant,  but  that  he  or  his  heirs  may  enter,  or  bring 
trespass  before  admittance. 

If  there  be  two  coparceners,  and  one  of  them  an  infant,  and 
they  make  an  unequal  partition,  this  shall  not  bind  the  minor ; 
for  though  partition,  if  equal,  will  bind  an  infant,  because  com- 
pellable  to  make  partition ;  (and  whatever  one  is  compellablc  to 
do,  may  be  done  by  the  same  person  voluntarily)  (a) ;  yet  when 
the  partition  is  unequal,  and  the  less  part  allotted  to  the*minor, 
this  shall  not  bind  her;  for  then  the  security  the  law  has  pro- 
vided for  infants,  to  prevent  them  from  being  over-reached, 
would  be  useless. 

But  yet  such  unequal  partition  is  not  absolutely  void,  but  the 
infant  has  election  either  to  affirm  it  at  full  age,  by  taking  the 
profits  of  the  unequal  part  allotted  to  her,  or  to  avoid  it,  either 
during  her  minority,  or  at  full  age,  by  entry  into  the  other  part 
with  her  sister. 

[Anne  May,  and  her  two  sisters  were,  under  their  father's  will, 
seised  of  a  considerable  freehold  estate,  and  possessed  of  a  con- 
siderable leasehold  estate,  as  joint-tenants.  Previous  to  the  mar- 
riage of  Anne  May  with  the  defendant  John  Hook,  she  being  then 
an  infant,  by  articles  of  agreement  dated  28th  Oct.  1761,  and 
made  between  her  of  the  first  part,  John  Hook  of  the  second  part, 
and  trustees  of  the  third  part,  it  was  covenanted  and  agreed, 
that  the  leasehold  estates  should  be  assigned  to  John  Hook  for  his 
own  use  and  benefit,  and  that  the  freehold  estates  should  be  set- 
tled on  him  for  life;  and  then  on  her  for  life ;  remainder  to  their 
first  and  other  sons  successively  in  tail-male;  remainder  to  their 
daughters  as  tenants  in  common  in  tail ;  remainder  to  John  Hook 
jn  fee.  And  John  Hook  covenanted  to  pay  icol.  to  the  trustees, 
upon  trust,  to  pay  Anne  May  if  she  survived  him,  the  interest  of 
it  for  her  life,  and  after  her  death  to  divide  it  among  the  chil- 
dren. —  Anne  May  died  under  age.  The  question  was,  whether 
these  articles  were  in  equity  a  severance  of  the  joint-tenancy  ? 
Lord  Chancellour  Bathurst,  when  he  made  his  decree  in  this 
cause,  observed,  that  the  first  point  attempted  to  be  established 
by  the  counsel  was,  that  had  Anne  May  been  of  full  age,  when 
she  entered  into  the  articles,  they  would  have  amounted  to  a 
severance ;  but  that  no  determination  to  that  effect  had  ever  been 
made :  that  the  co-joint-tenants  were  not,  in  this  case,  to  be 
considered  as  volunteers,  as  they  claijned  by  title  paramount ; 
and  that  their  situation  approached  nearer  to  that  of  issue  in 
tail,  who  claimed  performam  doni,  than  to  that  of  an  heir  at  law, 

who 
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who  claims  only  under  his  ancestor:  that  the  utmost  which  an 
infant  could  do,  would  be  an  avoidable  act ;  and  that,,  of  course, 
it  would  be  iu  the  discretion  of  the  court  either  to  give  or  refuse 
their  assistance  to  it,  and,  by  a  parity  of  reason,  it  must  be  in 
their  power  to  model  his  contracts  at  their  pleasure:  that  the 
contract  in  the  present  case  was  not  such  as  the  court  would  up- 
hold. Had  the  infant  lived  to  come  of  age,  and  a  bill  been  filed 
against  her  for  performance  of  the  articles,  the  court  would  have 
set  them  aside,  and  referred  it  to  the  master  to  draw  new  propo- 
sals for  a  proper  settlement :  that  as  the  contract  was  not  such  as 
would  have  bound  the  infant,  a  fortiori  it  should  not  bind  the 
co-joint-tenants :  that  it  would  be  a  strange  doctrine  that  any 
act  of  an  infant,  which  by  its  nature  is  voidable,  should  sever 
the  joint-tenancy,  as,  if  that  were  allowed,  it  would  always  be 
in  the  power  of  the  infant  to  say,  whether  the  joint-tenancy 
should  be  severed  or  not;  then,  if  any  of  the  co-joint-tenants 
should  die  under  age,  the  infant  might  avoid  his  own  act  by 
pleading  infra  cetatem^  and  resort  to  his  title  of  survivorship, 
which  would  be  a  great  injustice  and  hardship  on  the  survivor.  — 
On  these  grounds  his  lordship  was  of  opinion,  that  the  articles 
did  not  in  equity  amount  to  a  severance  of  the  joint-tenancy.] 

I!  It  was  formerly  much  doubted,  whether  a  jointure  settled  on   i  Cruise's 
an  infant  before  marriage,  was  a  bar  to  dower.    But  it  hath  been  Dig.  127. 
since  determined,  that  such  a  jointure  is  good,  and  that  the  wife 
cannot  waive  it  after  her  husband's  death,  and  claim  dower.     Sir  Drury  v. 
Thomas  Drury,  previous  to  his  marriage  with  Miss  Tyrrel,  who  Drury, 
was  then  an  infant,  by  indenture  made  between  him  of  the  first  2      en'  39 
part,  Miss  T.  of  the  second  part,  and  two  trustees  of  the  third 
part,  agreed,  that  Miss  T.  in  case  the  marriage  should  take  effect, 
and  she  should  survive  him,  should  have  an  annuity  of  6oc/.  during 
her  life,  for  her  jointure,  and  in  bar  of  dower,  and  Sir  T.  D. 
covenanted  with  the  trustees  that  his  heirs,  executors,  and  admi- 
nistrators would  pay  the  annuity.     The  deed  was  executed  by 
Miss  T.  in  the  presence  of  her  guardian,  who  was  a  subscribing 
witness  to  it,  and  the  marriage  was  soon  after  solemnized,  with 
his  privity  and  consent.     Miss  T.  was  entitled  only  to  a  portion 
of  2ooo/.     Sir  T.  D.  died  seised  of  a  considerable  real  and  per- 
sonal estate ;  and  upon  his  death  Lady  D.  insisted,  that  as  she 
was  an  infant  at  the  time  of  executing  the  settlement,  she  was 
not  bound  to  accept  the  provision  thereby  made  for  her;  but 
was  entitled  to  dower.     The  heirs  of  Sir  T.  D.  filed  a  bill  in 
chancery  against  her,  praying  that  she  might  be  restrained  from 
claiming  dower.     The  cause  was  heard  before  Lord  Plenley.  who 
decreed,   that  she  was  entitled  to  dower.     On  an  appeal  to  the  Earl  of  Buck- 
House  of  Lords,  the  following  question  was  put  to  the  Judges :   inghamshire  v. 

"  Whethera  woman,  married  under  the  age  of  twenty-one  years',  Pmry>  *  Eden, 
..,..,.  .   .  , J    .     .-         ],  60.  3  Toml. 

having  betore  sucii  marriage  a  jointure  made  to  her  in  bar  or  p. £.403  §C 

"  her  dower,  is  thereby  bound,  and  barred  of  dower  within  the  4  Br.  Ch.  Rep. 
"  statute  of  27  H.  8.  c.  10."     The  judges  were  divided:  three  505-1.8.  C. 
of  them,  viz.  Pratt  Ch.J.  C.  P.,  Parker  C.  B.,  and  Gould  B., 
delivered  their  opinions  in    the  negative;  but  IVilmol  J.,  Ba- 

thurst 
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See  Mr.  J.         t  hurst  J.,    Adams  B.,    an&Smythe  B.,  in  the  affirmative.    Lord 
Hardwicke  and  Lord  Mansfield  also  delivered  their  opinions  in 


gument  m         tjie  affirmative  ;  whereupon  the  decree  was  reversed. 
p.  177.  of  his 

Opinions  and  Judgments.  The  principle  upon  which  this  case  was  finally  determined,  was,  that 
a  jointure  being  aprovisione  viri,  and  not  ex  contractu,  the  consent  of  the  intended  wife  is  not 
a  circumstance  required  by  the  statute  to  make  it  valid  ;  and  not  being  a  contract  for  a  provi- 
sion, no  argument  can  be  drawn  from  the  infant's  incapacity  to  contract.  This  decision  of  the 
Lords  has  not  been  generally  approved  ;  Lord  Thurlowe,  as  we  are  told  by  Lord  Eldon,  in 
Milner  v.  Lord  Harewood,  18  Ves.  275.  expressed  himself  strongly  in  favour  of  Lord  Henley's 
opinion.  But  to  bind  the  infant,  the  provision  must  be  competent  and  certain,  not  one  which 
she  may  never  enjoy;  Durnford  v.  Lane,  i  Br.  Ch.  Rep,  106.  Williams  v.  Williams,  Id.  152. 
Caruthers  v.  Caruthers,  4  Br.  Ch.  Rep.  500.  Cannel  v.  Buckle,  %  P.  Wms.  243;  see  also 
Harvey  v.  Ashley,  3  Atk.  613.  Wilm.  Op.  219.  n.  S.C.  Williams  v.  Chitty,  3  Ves.  545. 
Smith  v.  Smith,  5  Ves.  189.;  and  the  settlement  must  be  made  before  marriage.  Lucy  v. 
Moore,  3  Br.  P.  C.  514.  Searner  v.  Bingham,  3  Atk.  56. 

dough  v.  But  by  any  articles  entered    into    during  her    minority    as 

Clough,  to   her  real  estate,     an   infant    may    refuse    to  be  bound,  and 

3  Wooddes.      may  abide  by  the   interest  the  law  casts  upon  her,  which  no- 
453  D  rnford  thing  ^ut  ner  own  act  a^ter  tne  Pei'iod  of  majority  can  fetter  or 
I!  Lane,  i  Br.    affect.  || 

Ch.  Rep.  115.  Milner  v.  Lord  Harewood,  18  Ves.  275. 

Harvey  v.  [It   is    otherwise    with    respect    to    her   interest  in  a  money 

Ashley,  3  Atk.  pOrt;on>  there  she  may  be  bound  by  an  agreement  before 
marriage;  for  if  a  parent  or  guardian  cannot  contract  for 
the  infant  so  as  to  bind  this  property,  the  husband,  as  it  is  a 
personal  thing,  would  be  entitled  to  it  absolutely  on  the  mar- 
riage.] 

Sugd.  Pow.  lilt  would  seem  too,  that  an  infant  cannot  exercise  a  power 

i53.Hearlev.  over  real  estate,  unless  it  be  a  power  simply  collateral;  but  as 
Greenbank,  to  personalty,  clearly,  he  may  exercise  a  power  over  that,  at  the 
i  Ves  298  aSe  at  whJc^  by  law  he  may  dispose  of  personalty  to  which  he  is 
S.  C.  In  the  absolutely  entitled.  || 

case  of  Hollingshead  v.  Hollingshead,  cited  in  i  Str.  604.  2  P.  Wms.  229.  and  Gilb.  Eq.Rep. 
137.  an  infant  tenant  for  life,  with  a  power  to  jointure  on  his  marriage,  covenanted  to  settle 
lands  on  his  wife,  and  afterwards  died  without  having  made  any  jointure,  and  equity  made 
good  the  jointure;  which,  as  the  facts  are  stated,  could  be  only  on  the  principle  that  the 
infant  had  a  disposing  power.  Sugd.  ubi  supra.  But  the  Master  of  the  Rolls,  Sir  R.  P.  Arden, 
thought  that  the  infant  must  have  done  some  act  after  he  came  of  age  to  confirm  the  jointure. 

4  Br.  Ch.  Rep.  466.     And  in  a  case  at  the  Rolls  in  1738,  the  then  Master  of  the  Rolls  said, 
that  the  case  of  Hollingshead  v.  Hollingshead  was  art  idle  case,  and  not  law.     C'olton  v.  Hos- 
kins,  Vin.  Abr.  tit.  Powers,  (A.  18.  p.  3.)  and  see  Lord  Kilmurry  v.  Dr.  Grey,  cited  in  2  P.Wms. 
671.  and  explained  in  3  Atk.  713.     In  the  great  case  of  Hearle  v.  Greenbank,  ubi  supra,  both 
the  counsel  and  the  court  said  repeatedly,  that  there  was  no  case  in  which  it  had  been  decided 
that  an  infant  could  execute  a  power  appendant  or  in  gross.     See  the  forcible  reasoning  of 
Mr.  Sugden  on  this  point  in  his  Treatise  of  Powers,  154,  155. 

Slocombe  v.          [It  hath  been  determined,  that  where  a  male  infant  married 

.G^bb'  *  Br-      an  adult,  who  by  settlement  on  the  marriage  covenanted  that  her 

estate  should  be  settled  to  certain  uses,  he  was  bound  by  her  co- 

/     venant.] 

13  H.  4.  ia.  If  an  infant  submit  to  arbitration,  he  may  execute  or  avoid  it 

10  H.  6.  14.        at  his  election,  as  he  mav  all  other  his  contracts. 

March,  in. 

141.     Roll.  Abr.  730.     Knight  v.  Stone,  Sir  W.Jones,  164.     Noy,  93.  S.C.     2  M.  &  S.  209- 

S.  C.  cited  by  Dumpier  J.     [But  an  infant  was  holden  bound  by  an  award  made  upon  a  refer- 

ence with  the  consent  of  his  guardian.    Bishop  of  Bath  and  Wells  v.  Hipporslev,  cited  by  Lord 
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Hardwlcke,  3  Atk.  614.  —  Indeed,  wherever  an  infant,  with  the  advice  of  his  friends,  enters 
into  a  contract,  which  appears  to  be  beneficial  to  his  interests,  equity  will  support  it.  There- 
fore, where  J.  S.  mortgaged  his  estate  to  the  plaintiff",  and  died,  leaving  the  defendant  his 
daughter  and  heir,  who  was  an  infant,  and  had  nothing  to  subsist  upon  but  the  rents  of  the 
mortgaged  estate,  and  the  interest  being  suffered  to  run  in  arrear  three  years  and  a  half,  the 
plaintiff  grew  uneasy  at  it,  and  threatened  to  enter  on  the  estate,  unless  his  interest  \vas  made 
principal;  upon  which,  the  defendant's  mother,  with  the  privity'  of  her  nearest  relations, 
stated  the  account,  and  the  defendant,  who  was  then  near  of  age,  signed  it;  and  the  account 
was  admitted  to  be  fair;  the  Lord  Chnncellour  held,  that  though-,  regularly,  interest  shall  not 
carry  interest,  yet,  that  in  some  cases,  in  some  circumstances,  it  would  be  injustice,  if  interest 
wore  not  made  principal;  and  the  rather,  in  this  case,  because  it  was  for  the  infant's  benefit, 
who,  without  this  agreement,  would  have  been  destitute  of  subsistence.  Earl  of  Chesterfield 
v.  Lady  Cromwell,  i  Eq.  Ca.  Abr.  287.] 

Also,  as  to  the  acts  of  infants  being  void  or  voidable,  there  is  Perk.  §  12. 19 
a  diversity  between  an  actual  delivery  of  the  thing  contracted  for,      p''i^Rr"  73° 
and  a  bare  agreement  to  deliver  it  only,  that  the  first  is  voidable,  40g.  Latch^io 
but  the  last  absolutely  void;  as,  if  an  infant  deliver  a  horse  or  a 
sum  of  money  with  his  own  hands,  this  is  only  voidable,  and  to 
be  recovered  back  in  an  action  of  account. 

But,  if  an  infant  agrees  to  give  a  horse,  and  does  not  deliver  Perk.  §  12.  19. 
the  horse  with  his  hand",   and  the  donee  takes  the  horse  by  force   Mod.  J37- 

of  the  gift,  the  infant  shall  have  an  action  of  trespass,  for  the  ljhe  words  of 

Perkins  in  the 

grant  was  merely  void.  passage  refer- 

red to  are,  "  that  all  such  gifts,  grants,  or  deeds  made  by  infants,  as  do  not  take  effect 
by  delivery  of  his  hand,  are  void  :  but  all  gifts,  grants,  or  deeds  made  by  infants,  by  matter  in 
deed  or  writing,  as  do  take  effect  by  delivery  of  his  hand,  are  voidable  by  himself,  by  his  heirs, 
and  by  those  who  have  his  estate."  Upon  which  Lord  Munsfield  observes,  in  3  Burr.  1804., 
that  the  words  "  which  do  take  effect,"  are  an  essential  part  of  the  definition,  and  exclude 
letters  of  attorney  or  deeds  which  de-legate  a  mere  power,  and  convey  no  interest ;  a  power  to 
receive  seisin,  is  indeed  an  exception  to  this  rule.] 

In  trespass  qitarc  vi  fy  armis  insultum  fecit,    $  totum  crinem  Mich.  26  Car. 
capitis  ipsius  Annce  abscidit,  the  defendant  as  to  all  the  trespass   2-  ^nnaSe- 
prcetcr  tousuram  crinis  pleads  not  guilty,  and  as  to  that,   pleads   Cufrrf/o/^ 
that  the  plaintiff  was  of  the  age  of  sixteen  years,  and  for  a  cer-   v.  Stuarisoii. 
tain  sum  of  money  liccntiavit  the  defendant  duas  uncias  crinis  3  Keb.  369. 
dictcE  Anmc  detondere  fy  abscindcre ;  and  upon  the  demurrer  to  *>-C. 
this  plea  the  court  held,  that  the  contract  was  absolutely  void, 
and,  consequently,  the  tonsure  unlawful,  and  gave  judgment  ac- 
cordingly for  the  plaintiff. 

And  as   an  infant  is  not  bound  by  his  contract  to  deliver  a   Sid.  129.  Lev. 
thing;  so  if  one  deliver  goods  to  an  infant  upon  a  contract,  $r.,   169.  Keb/905. 
knowing  him  to  be  an  infant,  he  shall  not  be  chargeable  in  trover  9I3- 
and  conversion,  or  any  other  action  for  them ;  for  the  infant  is 
not  capable  of  any  contract,  but  for  necessaries ;  therefore,  such 
delivery  is  a  gift  to  the  infant.     But,  if  an   infant  without  any 
contract  wilfully  takes  away  the  goods  of  another,  trover  lies 
against  him.     Also  it  is  said,  that  if  he  take  the  goods  under 
pretence  that  he  is  of  full  age,  trover  lies,  because  it  is  a  wilful 
and  fraudulent  trespass. 

Also,  it  seems,  that  if  an  infant,  being  above  the  age  of  discrc-   '"«/<•  2  Vern. 
tion,  be  guilty  of  any  fraud  in  affirming  himself  to  be  of  full  age,   "4-  *  ^es> 
or  if  by  combination  with  his  guardian,  fyc.  he  make  any  contract  *gojt3a  £den 
or  agreement  with  an  intent  afterwards  to  elude  it,  by  reason  of  73. 

his 


368  INFANCY  AND  AGE. 

(a)  It  can  his  privilege  ofinfancy ;  that  a  court  of  equity  will  decree  it  good 
thus  exert  u-  agajnst  him  according  to  the  circumstances  of  the  fraud.  But  in 
the  ac/done'6  wnat  cases  m  particular  a  court  of  equity  will  thus  exert  itself,  it 
by  the  infant  is  not  easy  to  determine,  (a} 

is  voidable:  if  it  be  absolutely  void,  as,  in  the  case  of  a  warrant  of  attorney  given  by  an  infant, 
it  cannot  make  it  good,  though  there  appear  circumstances  of  fraud  on  the  part  of  the  infant. 
Saunderson  v.  Marr,  i  H.Bl.  75.] 

For  the  man-  Also,  notwithstanding  the  disability  of  an  infant  to  contract, 
ner  in  which  by  the  j  Ann.  c.  19.  it  is  enacted,  "  That  it  shall  and  may  be 

infant  trustees  u  lawful  to  and  for  any  person  or  persons  under  the  ajje  of 
are  to  convey  ,  , *  '..  ,r  ,  .  .  ,  r  x? 

the  estates  de-       twenty-one  years  by  the  direction  or  the  high  court  of  Chan- 

volved  on  "  eery,  or  the  court  of  Exchequer,  signified  by  an  order  made 

them  pursuant  «  upon  hearing  all  parties  concerned,  on  the  petition  (b)  of  the 

tothisact.wcfe  «  person  (c)  or  persons  for  whom  such  infant  or  infants  shall  be 

(A)' lilt  cannot  "  seised  or  possessed  in  trust,  or  of  the  mortgagor  or  mortga- 

therefore  be  "  gors,  or  guardian  or  guardians  of  such  infant  or  infants,  or 

made  on  mo-  «  person  or  persons  entitled  to  the  monies  secured  by  or  upon 

tion.  Evelyn  f(  any  ^  lands,  tenements,  or  hereditaments,  whereof  any  in- 

8  Ves.  06.'  "  ^nnt  or  infollts  are  or  shall  be  seised  "or  possessed  by  way  of 

(c)  Such  per-  "  mortgage,  or  of  the  person  or  persons  entitled  to  the  redemp- 

son  must  have  «  tion  thereof,  to  convey  and  assure  any  such  lands,  tenements, 

t'!fht^SOhU'te  "  or  hereditaments,  in  such  manner  (e)  as  the   said  court  of 

tlferemustbe  "  Chancery,  or  the  court  of  Exchequer,  shall  by  such  order  so 

no  trusts  to  be  "  to  be  obtained   direct,  to  any  other  person  or  persons ;   and 

executed.  «  such  conveyance,  or  assurance,  so  to  be    had    and  made  as 

Ex  parte  An-  f(  afbresaj(]  snali  be  as  good  and  effectual  in  law  to  all  intents 
derson,  5  Ves.  ,  .,,  .  .  ,  .  ,.  .  r 

a       fd\  j?s-  •'  and  purposes  whatsoever,  as  it  the  said  infants  or  infant  were, 

tates  abroad      "  at  the  time  of  making  such  conveyance  or  assurance,  of  the 

are  within  the  «  full  age  of  twenty-one  years ;  any  law."  £c. 

act.  Exparte, 

Prosser,  a  Br.  Ch.  Rep.  325.    Evelyn  v.  Forster,  and  ex  parte  Anderson,  ubi  supra,    (e)  It 

may  be  by  recovery.    Ex  parte  Johnson,  3  Atk.  559.     Ex  parte  Smith,  Ambl.  624.     In  case 

of  coverture,  by  fine.  Expurie  Maire,  3  Atk.  479.    Anon.  Com.  Rep.  615.]) 

(/)  ||The  in-  And  it  is  further  enacted  by  the  said  statute,  "  That  all  ami 

fant  must  be  «  every  such  infant  or  infants,  being  only  (f)  trustee  or  trustees, 

deal-Trustee  "  mortgagee  or  mortgagees  as  aforesaid,    shall    and  may    be 

and  the  trust  "  compellable,  by  such  order  so  as  aforesaid  to  be  obtained,  to 

in  writing,  «  make   such   conveyance  or  conveyances,  assurance  or  assu- 

and  not  con-     «  ranees  as  aforesaid,  in  like  manner  as  trustees  or  mortgagees 

structive.  „      c  c  u  n  ui 

Exparte  °^  'u^  aSe  are  compellable  to  convey  or  assign  their  trust- 

Vernon,  "  estates  or  mortgages." 

a  P.Wms.359. 

Godwin  v.  Lyster,  3  P.  Wms.  387.     Hawkins  v.  Obeen,  7,  Ves.  559.     But,  notwithstanding  he 

be  entitled  to  the  mortgage  money  as  co-executor  and  co-residuary  legatee,  he  is  within  the 

act ;  for  the  receipt  and  discharge  of  the  other  executor  leaves  the  infant  a  mere  trustee. 

•         v.  Handcock,  17  Ves.  383.  The  necessary  costs  incurred  by  the  infant  will  be  allowed  him. 

Exparte  Cant,  10.  Ves.  554. || 

||  Where  infants  are  entitled  by  descent  or  by  surrender  to 
the  use  of  a  will  to  be  admitted  to  any  copyholds,  the  statute  ol 
9  G.  c.  29.  provides,  that  no  forfeiture  shall  be  incurred  by 
reason  of  their  not  coming  in  to  be  admitted  upon  the  usual 
proclamations;  but  that  if  they  do  not  come  in  to  be  admitted  in 

1 1  person 
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person,  or  by  their  guardians,  or,  having  no  guardians,  by 
their  altornies  (whom  the  act  empowers  them  for  this  purpose  to 
appoint),  at  one  of  the  three  then  next  courts,  the  lord  or 
steward,  on  due  proclamations,  $c.  may  appoint  such  guardians 
or  attornies  for  the  purpose  of  admission. 

Bv  290.  2.  c.  31.  infants  interested  in  or  entitled  to  leases, 
may* by  themselves,  or  their  guardians,  or  any  person  on  their 
behalf,  apply  to  the  court  of  Chancery,  the  court  of  Ex- 
chequer, #c.  by  petition  or  motion,  in  a  summary  way,  and  by 
the  order  and  direction  of  such  courts  made  upon  hearing  all 
parties  concerned,  may  surrender  such  leases,  and  take  in  the 
name,  and  for  the  benefit,  of  such  infants,  new  leases,  for  such 
number  of  live.-,  or  for  such  term  or  terms  of  years,  deter- 
minable  upon  such  number  of  lives,  or  for  such  term  or  terms 
of  years  absolute,  as  mentioned  in  the  leases  so  surrendered,  at 
the  making  thereof  respectively,  or  otherwise  as  the  said  court 
shall  direct;  the  new  leases  to  be  to  the  same  uses,  and  liable 
to  the  same  trusts  with  those  in  the  former  leases.  lj 


4.   ir/iere  roldablc^  as  to  the  Infant,  shall  yet  bind  others. 

It  is  laid  down  as  a  general  rule,  that  infancy  is  a  personal  i  Show.  171. 
privilege,  of  which  no  one  can  take  advantage  but  the  infant  o-^0"-*4  • 
himself,  and  that  therefore,  though  the  contract  of  the  infant  be 
voidable,  that  yet  it  shall  bind  the  person  of  full  age;  for  being 
an  indulgence  which  the  law  allows  infants  lo  protect  and 
secure  them  from  the  fraud  and  imposition  of  others,  it  can  only 
be  intended  for  their  benefit,  and  is  not  to  be  extended  to  per- 
sons of  the  years  of  discretion,  who  are  presumed  to  act  with 
sufficient  caution  and  security.  And  were  it  otherwise,  this 
privilege,  instead  of  being  an  advantage  to  the  infant,  might  in 
many  cases  turn  greatly  to  his  detriment. 

Therefore    it   hath   been    adjudged,    that  if  an   infant  let  a    * Sid-  **6. 
house  to  J.  S.  reserving  rent,  and   the  rent  be  in   arrear,  the    z  M      25" 
infant  may  distrain  for  the  rent,  or   bring  an   action  of  debt; 
though  it  was  objected,  that,  in  the  institution,  the  contract  was 
not  reciprocal. 

Again,    an    infant   brought  an   action    on  the  case  by  her   Farnehamv. 
guardian,  and  set  forth,  that  she  gave  the  defendant  io/.  and   A£JPS> 
put  herself  to  be  her  servant  for  seven  years,  and  that,  in  con-    *  Keb>46aj. 
sideration  thereof,  the  defendant  promised  to  find  her  with  all    s.  C. 
necessaries,  save  only  apparel,  and  likewise  promised  to  teach 
her  to  sing  and  to  dance;  and  that  the  defendant   within  the 
time  turned  her  out  of  the  house,  and  did  not  teach  her  to  sino- 
and  dance;  whereupon   there  was  judgment  by  default,  and  a 
writ  of  inquiry  of  damages:  it  was  moved  to  stay  the  filing   of 
the  writ    of  inquiry,   because  here   was  no  consideration,  the 
agreement   not   being   reciprocal:    but    the    Court  held,    that, 
though  the  contract  might  be  void  as  to  the  infant,  vet  it  bound 
VOL.  IV.  B  b  her 
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}  Vent.  51. 
i  Mod.  25. 
jKeb.  581. 
S.C.  Smith 
v.  Bowen. 
See  the  au- 
thorities 
above. 


2  Sid.  109. 
Davis  v. 
Mannirigton. 


Sid.  41. 
Keb.  i.  S.  C. 
Forrester's 
case. 


her  mistress,  who  was  of  full  age;  and  therefore  ordered  the 
writ  of  inquiry  to  be  filed. 

Again,  an  infant  brought  an  assumpsit  by  his  guardian,  and 
declared,  that  whereas  the  defendant  entered  into  his  close,  and 
cut  his  grass,  that  in  consideration  he  would  permit  him  to  make 
it  hay,  and  carry  it  away,  he  promised  to  give  him  six  pounds  for 
it:  upon  this  declaration  the  defendant  demurred,  supposing  it 
to  be  no  consideration  ;  for  the  infant  was  not  bound  by  his 
permission,  but  might  sue  him  notwithstanding;  but  the  Court 
gave  judgment  for  the  plaintiff. 

So,  on  a  promise  to  pay  the  plaintiff,  an  infant,  the  value  of 
such  land,  in  consideration  the  plaintiff  would  suffer  the  de- 
fendant to  enjoy  the  said  land  after  the  death  of  A.,  to  the  time 
of  his  full  age,  the  plaintiff  had  judgment,  though  he  was  not 
bound  by  the  contract. 

So,  on  a  promise  to  an  infant  to  do  such  an  act,  in  consider- 
ation that  the  infant  promised  to  pay  such  a  sum,  in  assumpsit 
by  the  infant,  he  had  judgment,  though  the  money  was  not  paid; 
for  the  Court  held,  that  the  infant's  promise  was  only  voidable 
at  his  own  election,  and  not  at  the  election  of  him  to  whom  it 
was  made. 

So,  if  a  man  of  full  age  and  a  female  of  fifteen  promise  to 
intermarry,  and  after  request  by  her,  he  marries  another 
woman,  an  action  on  the  case  lies  against  him  for  the  violation 
of  the  contract ;  for  though  objected  that  this  was  midum 
pactum,  and  not  reciprocal,  as  the  man  could  not  compel  her, 
being  an  infant,  to  perform  her  promise,  yet  being  voidable 
only  as  to  herself,  as  she  finds  it  for  her  benefit,  it  shall  bind 
him,  being  of  full  age. 


Trin.  5  G.  3. 
Holt  v. 
Ward,  ad- 
judged, 
2  Stra.  937. 
i  Barnardist. 
K.  B.  290. 
Fitzgib.  175. 
275.  3Atk. 
3°6.    [I  So, 
Warwick  v. 

Bruce,  2  M.  &  S.  205.,  affirmed  in  the  Exchequer  chamber,  6  Taunt.  118.  In  this  case  Lord 
Ellenborough  relied  much  upon  the  consideration  being  in  part  executed  by  the  infant,  a 
circumstance,  which  was  supposed  to  have  weighed  with  the  court  in  the  cases  of  Farnehain 
v.  Atkins,  and  Smith  v.  Bowen,  and  Forrester's  case,  supra  ;  but  Dumpier  J.  observed,  that 
the  question  does  not  so  much  depend  upon  whether  the  consideration  is  executed,  as  in  what 
manner  the  interests  of  the  infant  will  be  affected  by  the  contract.)) 


If  an  infant  lose  money  at  play,  which  the  winner  takes,  such 
taking  is  a  conversion,  and  trover  and  conversion  lies  for  the 
infant  for  the  sum  so  received.  But,  if  the  infant  had  won,  he 
might  have  retained  the  money,  and  no  action  would  have  lain 
against  him  for  it. 


Cited  in  the 

case  of  Holt 

and  Ward, 

to  have  been. 

so  held  by 

Holt  C.  3. 

Htl.  3  Annae, 

in  B.  R.  in  the  case  of  Barker  and  Medlicot ;  but  the  action  there  brought  was  an  indcbitatus 

assumpsit,  and  for  that  cause  the  plaintiff  was  nonsuited,  because  the  foundation  of  the 

action  was  a  tort,  and  the  action  brought  founded  in  contract.    Fitzg.  279. 

Lord  Brook 
v.  Lord  and 


[Upon  a  bill  for  a  partition  between  an  adult  and  an  infant,  as 
Lad  Hertford    ^e  ^atter  cannot  convey  till  he  comes  of  age,  the  Court  will  there- 
»P.Wms.5i8.'  f°re  respite  the  conveyances  on  the  part  of  the  adult;  and  this,  it 
Tuckfield  v.      seems,  whether  the  infant  be  plaintiff  or  defendant.] 
Buller,  Ambl.  197. 

Chandlery.     .      ||  Where  an  adult  is  in  partnership  with  an  infant,  and  in  that 

relation 
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relation  they  enter  into  a  contract  with  a  third  person,  the  adult  Parkes, 
shall  not  be  permitted  to  avoid  the  contract  he  has  so  entered  into,  ^J^sst*. 
by  saying  his  partner  is  an  infant,  and  incompetent  to  make  a  31^11, 
contract;  but  in  such  case,  the  plaintiff  may  overlook  the  privity  4  Taunt.  468. 
of  the  infant,  as  to  whom  the  contract  is  nugatory,  and  may   Gil>bs  v. 
describe  it  as  a  Contract  made  by  the  adult  contractor  only.    If  he  ^£jjjft      . 
declares  against  them  both  on  the  joint  contract,  and  the  minor  3 
pleads  his  infancy,  the  plaintiff  cannot  enter  a  nolle prosequi  as 
to  him,  and  proceed  in  that  action  against  the  other  defendant ; 
but  should  commence  a  new  action  against  the  adult  only. 

If  an  infant  joins  with  an  adult  in  the  grant  of  an  annuity,  Haw  v.  Ogle, 
though  the  contract  on  his  part  is  declared  absolutely  void  by  4  Taunt.  10. 
stat.  17  G.  3.  c.  26.  §  6. ;  yet  the  several  covenant  of  the  adult  is 
not  avoided  by  it-|| 

* 
5.  At  what  Time  voidable  Acts  are  to  be  avoided. 

Here  we  must  observe  a  diversity  between  matters  of  record  Co.  Litt.  380. 

done  or  suffered  by  an   infant,  and  matters  in  fait ;  that  he  ^  10*1.483. 

.  ••  •      r  •.       •  i  •!•  r  11  Godb.  149. 

may  avoid  matters  in  fait,  either  within  age,  or  at  full  age;  \vinch.  114. 

but  matters   of  record,  as  statutes  merchant  and  of  the  staple,  Yelv.  ijj. 

recognizances  acknowledged  by  him,  or  a  fine  levied  by  him,  12  Co.  121. 

recovery  against  him    by  default  in  a  real  action,  (saving  in  3  Jiod.  229. 

dower,)  must  be  avoided,  riz.  the  statute,  fyc.,  by  audita  qucrela, 

and   the  fine  and  recovery   during   his    minority ;    for    being 

judicial  acts,  taken  by  a  court  or  judge,   the  nonage  of  the 

party  to  avoid  the  same  shall  be  tried  by  inspection,  and  not 

by  the  country. 

And    as   an   infant   cannot   avoid   a   recognizance,    fyc.   but  And.  25. 128. 

during  his  minority,    so  if  he  enters  into  a  recognizance,  fyc.  N.  Bendl.  80. 

and  brings  anaiidita  querda  to  reverse  it,   and  the  judges,  upon  Tv/^/lV 

inspection,    find  him    within  age,    and   therefore  adjudge  the  460. 

recognizance  void,  and  discharge  the  infant;  but  the  conusee  a  And.  158. 

after  reverses  the  judgment  in  the  audita  querela  for  error;  the  ipCo.  43.  a. 

infant,  after  his  full  age,  shall   have  no  new  audita  querela  to  yjy'  gg' 

vacate  the  recognizance,  though  it  once  appeared  to  the  judges  Reg.  149,  ijo. 

that  he  was  within  age  when  he  entered  into  the  contract.    And  aBulst.  320. 

the  reason  hereof  is,  because  the  infant  in  no  case  after  his  F.X.  B.  xoj. 
full  age  can  set  aside  the  recognizance  or  statute  :  for,  is/,  The 
writ  in  the  register  runs  quod  conusor  adtunc  Sf  adhuc  infra, 
tetatem  existit,  and  therefore  cannot  have  it  at  full  age'without 
altering* the  form  of  the  writ,  idly,  When  the  judgment  of 
the  audita  querela  is  reversed  by  a  writ  of  error,  it  is  entirely 
set  aside,  and  in  all  respects  useless  as  if  it  had  never  been 
given,  and,  consequently,  can  obtain  no  credit,  should  the 
conusor  produce  the  record.  3^/7/7,  When  the  conusor  is  of  full 
age,  there  will  be  no  averment  admitted  against  the  recog- 
nizance, $r.,  which  is  an  act  of  record;  and  it  is  presumed  by 
the  record  that  the  conusor  was  of  full  age,  since  the  judge,  or 
other  officer  that  took  the  recognizance,  $c.}  suffered  him  to 
enter  into  them. 

B  b  2  But, 
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alnst.  673.  But,  if  an  infant  bargain  and  sell  lands  by  deed  indented  and 

enrolled,  he  may  avoid  it  at  any  time. 

i  Sid.  311.  Also,  it  is  said,  that  if  an  intant  appear  by  attorney,  and  suffer 

i  Lev.  143.        a  recovery,  it  may  for  this  error  be  reversed  after  the  infant 
5  Mod.  209.       comes  Of  age,  because  it  shall  be  tried  by  the  country  whether 

the  warrant  of  attorney  was  made  when  under  age  or  not. 

6.  By  whom  to  be  avoided. 

2Co.43.  b.  It  seems  agreed  as  a  general  rule,  that  none  but  the  infant 

a  Inst.  483.  himself  or  his  representatives,  privies  in  blood,  can  avoid  («)  a 
Rvn/ef>  4°T  conveyance  made  by  the  infant  during  his  nonage, 
be  understood  such  a  conveyance  as  is,  in  its  own  nature,  voidable  by  the  infant,  &c.  such  as 
a  feoffment,  &c.  and  not  absolutely  void,  as  a  surrender,  grant,  release,  which  being  void 
ab  initio,  are  so  to  all  men,  and  all  persons  may  take  advantage  of  them.  Carth.  436. 
3  Mod.  301,  &c. 

8  Co.  43.  b.           As,  if  an  infant  seised  in  fee  make  a  feoffment,  and  die,  his 

heir  shall  enter. 
8  Co.  43.  a.  So,  if  seised  in  tail-male,  he  make  a  feoffment,  and  (b)  die,  his 

(b)  So,  though    Son  being  heir  general  and  special  may  enter, 
attainted  of 

felony.     8  Co.  43.  a. But  by  Co.  Litt.  337.  a.  it  is  otherwise  in  such  case,  because  his 

entry  is  not  lawful  in  respect  of  his  estate  only,  but  of  his  blood  also,  which  is  corrupted. 

8  Co.  43.  And  if  he  have  no  sons,  but  only  daughters,  his  brother,  being 

his  special  heir  per  farm  am  doni  made  to  his  father,  may  avoid 
the  feoffment,  because  he  is  privy  in  blood,  and  has  the  land  only 
by  descent. 

8  Co.  43.  a.  But  privies  in  estate  cannot  avoid  (c)  a  conveyance  made  by 

(c)  But,  if         an  infant, 
tenant  in  tail 

within  age  come  in  as  a  vouchee  by  attorney  in  a  common  recovery,  he  in  remainder  may 
assign  this  for  error;  for,  he  is  party  in  interest  to  the  recovery;  and  where  a  man's  interest 
is  bound  by  another's  act,  it  is  but  reasonable  he  should  be  allowed  to  free  himself  from  the 
mischief  of  it,  by  taking  advantage  of  any  error  in  it.  But  for  this  vide  Roll.  Abr.  755. 
Bridg.  75.  Roll.  Rep.  301.  Cro.  Eliz.  739.  Palm.  123.  Allen,  75. 

8  Co.  43.  But  As,  if  tenant  in  tail,  being  within  age,  make  a  feoffment,  and 
inPalm.  254->  Jie  without  issue,  the  donor  shall  not  enter,  because  he  w?s 

this  case  is  privy  only  in  estate,  and  no  right  accrued  to  him  by  the  death  of 
cited,  and  J  ' 

denied  by         the  donee. 

Justice  to  be  law,  who  said,  the  feoffment  by  an  infant  could  not  put  him  to  \\isformedon  by  a 
discontinuance,  and  then  if  he  could  not  enter,  he  would  be  without  remedy. 

8  Co.  43.  a.  So,  if  there  be  two  joint-tenants  within  age,  and  one  of  them 

Co. Litt. 337.  make  a  feoffment  in  fee  of  his  moiety,  and  die,  the  survivor 
S'P«  cannot  enter;  for  by  the  feoffment  the  jointure  was  severed,  so 

long  as  the  feoffment  continued  in  force,  and  therefore  the  heir 

of  the  feoffor  may  have  a  dum  fuit  infra  tetatem,  or  enter  into 

the  moiety. 
8  Co.  43.  a.  But,  if  both  had  joined  in  the  feoffment,  and  one  had  died,  the 

right  had  survived  to  the  other,  and  he  should  have  had  the  land 

from  the  first  feoffor. 

If 
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If  a  man  within  age,  seised  in  right  of  his  wife,  make  a 
feofftnent,  and  die,  his  heir  cannot  enter,  because  no  right 
descends  to  him;  but,  inasmuch  as  the  baron,  if  he  had  lived, 
might  have  entered  in  the  right  of  his  wife  only,  and  not  in 
respect  of  any  right  which  he  himself  had,  the  wife  (even 
before  the  32  H.  8.  c.  28.)  might  in  such  case  have  entered  in 
her  own  right. 

But,  if  the  feme,  being  only  tenant  in  tail,  and  the  baron  within 
age,  had  made  a  gift  in  tail  to  another,  by  which  the  baron 
gained  a  new  reversion  in  fee,  and  died,  the  wife  might  enter,  or 
the  heir  of  the  baron  who  had  a  new  reversion  descended  to 
him  ;  but,  if  the  heir  had  entered,  and  defeated  the  tail  given  by 
the  infant,  his  estate  vanished,  and  by  operation  of  law,  the  feme 
was  immediately  seised  of  her  whole  estate. 

Privies  in  law,  as  the  lord  by  escheat,  shall  not  avoid  a  convey- 
ance made  by  an  infant. 

As,  if  an  infant  make  a  feoff  men  t,  and  die  without  heir,  the 
lord  shall  not  avoid  it.  But  because  that  in  this  case  it  appeared 
the  feoflfment  was  executed  by  letter  of  attorney  made  by  the 
infant,  it  was  resolved  to  be  void,  and  that  the  land  should  escheat 
to  the  queen. 
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Co.4.vb. 
Litt.  §  633. 


8  Co.  43.  b. 
CoJLitt.j37.». 


8  Co.  44.  a. 

8  Co.  4 4.  45. 
Whitting- 
ham's  case. 
Over,  10.  b. 
i  Roll  Abr. 
3  Mod.  306. 


7.  In  what  Manner  they  are  to  be  avoided. 

As  to  fines  and  recoveries,  they  being,  as  hath  been  already 
observed,  matters  of  record,  are  regularly  to  be  avoided  by  writ 
of  error,  which  must  be  brought  during  the  infant's  minority, 
that  the  Court  may  inspect  the  infant,  and  so  vacate  the  contract 
with  the  same  solemnity  that  it  was  entered  into. 

Therefore,  if  an  infant  suffer  a  common  recovery,  in  which 
he  conies  in  as  vouchee  jn  his__proper  person,  and  not  by 
guardian,  though  this  shall  hot "biml  him,  but  that  he  may  in 
a  writ  of  error  avoid  it,  because  it  is  error  in  law ;  yet  at  his 
lull  age  he  cannot  enter  into  the  land,  and  avoid  it  by  his 
entry,  before  he  has  reversed  it  by  a  writ  of  error;  for  judg- 
ments are  not  to  be  subverted  by  matter  in  pats  without  matter 
of  record. 

If  a  feme  covert,  being  under  age,  levies  a  fine,  which  she  is 
afterwards  willing  to  reverse,  she  may  be  brought  into  court  by 
habeas  corpus,  that  she  may  be  inspected.  And,  it  seems,  the 
fine  may  be  set  aside  on  motion  ;  for  the  husband  may  not 
be  willing,  nor  permit  her  to  bring  or  proceed  in  a  writ  of 
error. 

Also  it  hath  been  holden,  that  if  a  feme  covert,  being  an 
infant,  is  about  to  levy  a  fine,  her  relations  may  enter  a  cateatt 
and  that  then  the  Court  will  set  aside  all  proceedings  after  such 
entry,  but  that  if  they  suffer  the  fine  to  pass,  they  cannot  by  any 
means  reverse  it  after  the  infant's  death.  But  it  seems  that  the 
fine  being  taken  by  virtue  of  a  dedimus  potestatem,  and  the  com- 
missioners knowing  the  party  to  be  an  infant,  may  be  (a)  fined 

*  B  b  3  at 


Co.  Litt.  3  80. 
2  lust.  483. 


Roll.  Abr.  142. 
Styl.  346. 


2  Vent.  30. 
Mod.  246. 

3  Lev.  36., 
Sf  vide  tit. 
Finet  and 
Recaveriet. 

Pasch. 
30  Car.  av 
Rawlinson 
v.  Owens, 
(a)  Where  the 
Court  ordered 
information* 
to  be  filed 
against  com 
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missionerswho  at  the  discretion  of  the  Court,  as  they  were  in  this  case,  the  one 

took  a  fine        qoo/.  and  the  other  2oo/. 

from  an  infant. 

3  Lev.  36.    But  for  this  vide  12  Co.  124.     2  Roll.  Rep.  113.    Cro.  Eliz.  531. 

Dyer,  433.  As  infants,  at  their  peril,  are  obliged  to  avoid  fines  and  reco- 

Reg.  149.  veries  by  writ  of  error,  during  their  minority,  so  must  they 

IMsTfi'  7*'  avoid  recognizances  and  statutes  entered  into  by  them  ;  and  this 

a  Inst.  6  7  if'  by  (a)  audita  querela  during  their  minority  likewise,  that  the 

10  Co.  43.  Courts  may  have  the  like  opportunity  of  determining  by  injspec- 

Noy,  16.  tion  as  to  their  nonage;  for  being  matters  of  record,  they  must, 

C£°'i7aAi5"        according  to  the  rule,  be  dissolved  eo  li  gamine  quo  ligantur. 
aRoll.Abr.57. 

2  Bulst.  320.  3  Mod.  229.  (a)  An  infant  may  bring  an  audita  querela  to  avoid  a  statute  for 
his  nonage,  although  it  be  not  certified  or  returned  in  any  court.  And.  228.  —  And  there 
said,  that  the  common  practice  was  so,  else  the  conusor  might  be  of  age  before  the  conusee 
could  procure  it  to  be  certified;  $  vide  3  Bulst.  307. 

Yelv.  155.  If  A.,  being  within  age,  becomes  bail  for  B.,  and  after  two  sci. 

Cro.  Ja.  646.  fa,  and  nihil  returned,  judgment  is  given  against  A.,  fyc.,  he 
S.  P.  <y  ****  may  have  an  audita  querela  and  avoid  the  recognizance,  and  so 

-Where  '  the  judgment  thereupon,  of  consequence,  shall  be  avoided. 
an  infant  was  bail,  and  taken  in  execution,  and  he  brought  an  audita  querela,  and  moved  to 
be  inspected  ;  the  Court,  as  a  matter  discretionary,  refused  to  admit  him  to  bail  till  he  cor- 
roborated his  allegation  by  the  oaths  of  witnesses;  which  he  having  done,  and  the  copy  of 
the  register  where  he  was  born  being  produced,  he  was  discharged;  but,  if  he  had  brought  his 
audita  querela  before  he  was  taken  in  execution,  hd  must  have  had  a  supersedcas  of  course. 
Carth.  378.  8f  vide  supra,  letter  (D). 

Cro.  Ja.  694.  But,  if^f.,  being  within  age,  enters  into  bond  to  B.,  who 
But  for  this  procures  C.,  without  any  warrant  to  appear  for  A.  ,•  and  upon 
vide  tit.  non  sum  informatus  entered,  and  judgment  by  default,  A.  is 

taken  in  execution  ;  he  shall  not  have  an  andita  querela,  but  he 
must  take  his  remedy  by  action  of  deceit  against  the  attorney. 
Co.Litt.  247.         If  an  infant  makes  a  feoffment,  he  may  enter,  (b]  either  within 
b.  248.  a.          aorC}  or  at  full  age  ;  and  if  he  dies,  his  heir  may  enter,  or  have  a 
dumfuit  '"P 


may  avoid  his  feoffment  by  entry  during  his  nonage,  yet  he  cannot  have  a  dum  fuit  infra 
tetatem  till  he  conies  to  his  full  age;  for  he  is  allowed  to  enter,  that  he  may  save  to  himself 
the  profits  in  the  mean  time;  but  such  entry,  being  the  act  of  an  infant,  seems  to  be  as  void- 
able at  full  age  as  his  feoffment.  But,  if  he  was  to  recover  in  a  writ  of  dumfuit  infra  cetatem,  it 
•would  for  ever  bind  him,  and  therefore  it  can  only  be  brought  when  he  comes  of  full  age. 
F.  N.B.  192.  See  ante. 

Co.  Litt.  337.  If  husband  and  wife  are  both  within  nge,  and  they  by  inden- 
a.  F.N.B.  192.  ture  join  in  a  feoffment,  and  the  husband  dies,  the  wife  may  enter, 

or  have  a  dumfuit  infra  tctatem. 

Co.  Litt.  But,  (c)  if  she  was  of  full  age,   she  shall  not  have  a  dum  fuit 

337'  a-  infra  cclatem  for  the  nonage  of  her  husband,  though  they  be  but 

&tT4L  on.  person  in  law. 
age,  and  the  baron  of  full  age.     F.  N.  B.  192. 

Co.  Litt.  337.         If  two  joint-tenants,  being  Avithin    nge,    make  a  feoffment, 
a*  ^'c^'p*'        though  they  may  join  in  a  writ  of  right,  yet  they  cannot  in  a 
192.  b.    .         jum  fait  infra  cetatcm  ;  for  the  nonage  of  one  is  not  the  nonage 
of  the  other. 

If 
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If  an  infant  surrenders  a  copyhold  estate,  and  dies,  his  heir  Cro.  Eliz.  90. 
may  enter  without  being  put  to  his  writ  of  dumfuit  infra  tetatem ;  ^f.0",' 9-V 
for  such  surrender  was  but  (a)  a  conveyance  by  matter  in  pais,  ?J Surrenders 
which  cannot  bind  an  infant,  but  that  he  or  his  heirs  may  enter,  grants,  re- 
or  bring  trespass.  leases,  &c. 

which  are  said 
to  be  void  ab  initio,  may  be  avoided  by  entry,  assise,  &c.  at  any  time.     Cro.  Car.  103. 

2  Roll.  Abr.  728.     Show.  P.  C.  153.    Carth.  436.  —  But  a  feoffment  by  an  infant  with  livery 

cannot  be  avoided  by  assise  without  entry.    Bro.  Disseisin,  63. Sectis,  if  the  livery  was 

by  letter  of  attorney.    Bro.  Disseisin,  63. 

If  an  infant  make  a  lease  for  years,  though  he  reserve  no  rent  Bro.  tit. 
thereon,  he  cannot  plead  non  est  factum,   but   must  avoid  i^by  Leases,  50. 
pleading  the  special  matter  of  his  infancy.  CnxEUz.  857. 

5  Co.  119.    alnst.483.    Moore,  pi.  133.    Poph.  178- 

So,  if  an  infant  enter  into  an  obligation,  which  takes  effect  Salk.  279.  per 
by  sealing  and  delivery,  and,  consequently,  is  (b)  a  deliberate  TrebyC.J. 
act,  he  can  only  avoid"  it  by  pleading  the  special  matter  of  his    f  infants  hlv^ 
infancy.  the  form> 

though  not  the  operation  of  deeds;  so  that  non  estfactum  cannot  be  pleaded  thereto,  without 
showing  some  special  matter  to  make  them  of  no  efficacy.  3  Mod.  ^o.perCur.  [But  the  reason 
that  infancy  must  be  pleaded  specially  to  avoid  the  deed,  is,  not  because  it  has  the/on;*  of  a 
deed,  but  because  it  has  an  operation  from  the  delivery.  Per  Lord  Mansfcld,  3  Burr.  1805- 

3  Taunt.  307.] 

But  in  assumpsit  against  an  infant,  he  may  give  infancy  in  2  Lev.  144- 
evidence,  and  need  not  plead  it;  for  the  promise  of  an  infant  is  Salk.  279. 
absolutely  void,  (c)  CLPiSf 

(c)  |[It  is  not  void  until  the  infant  says  that  it  is  void.  He  may  confirm  it  when  he  comes  of 
age ;  but  he  could  not  confirm  a  nullity. || 

If  the  heir  within  age  assign  to  the  wife  more  land  in  dower  F.N.  8.148. 
than  she  ought  to  have,  he  himself  shall  have  a  writ  of  admea-  Co.Litt.39.  a. 
surement  of  dower  at  (rf)  full  age,  by  the  common  law.     So,  if  (^QVL-1'}  if 
too  much  be  assigned  in  dower  by  the  heir  within  age,  or  his  not  within  age., 
guardian   in  chivalry,    and    the  heir  die,    his  heir   shall  have 
such  writ  to  rectify   the  assignment.     But  the  heir,  in  whose 
time  the  assignment  of  too  much  was  by  the  guardian,  cannot 
have  such  writ  till  his  full  age,  because  till  then  the  interest  of 
the  guardian  continues,  and  if  any  wrong  be  done,  it  is  to  the 
guardian  himself,  and  not  to  the  heir. 

If  the  heir  within  age,  before  the  guardian  enters,  assigns  aln*t.  367- 
too  much  in  dower,  the  guardian  shall  have  a  writ  of  admea- 
surement of  dower  by  the  statute  of  W.  2.  c.  7.  before  which 
statute  the  guardian  had  no  remedy ;  because  the  writ  of 
admeasurement  being  a  real  action  lay  not  for  the  guardian, 
who  had  but  a  chattel.  Also,  by  the"  same  statute  it  is  pro- 
vided, that  if  the  guardian  pursue  such  writ  faintly,  or  by 
collusion  with  the  wife,  the  heir  at  full  age  shall  have 'a  writ  of 
admeasurement,  and  may  allege  the  faint  pleading  or  collusion, 
generally. 


B  b  4  8.  Of 
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8.  Of  the  Confirmation  of  voidable  Acts. 


Co.  Litt.  3.3. 
a  Vent.  203. 


The  privilege  the  law  allows  infants  being  entirely  calculated 
for  their  benefit,  hence  at  their  full  age  they  are  allowed  to  ratify 
and  confirm  their  contracts,  or  to  rescind  and  break  through 
them,  as  it  shall  seem  most  for  their  advantage ;  and  therefore 
the  purchase  of  an  infant  is  only  voidable,  and  vests  the  freehold 
in  him  till  he  disagrees  thereto;  and  his  continuing  in  possession 
after  he  comes  of  age  is  a  tacit  consent  and  confirmation  thereof, 
since  it  is  to  turn  to  his  advantage. 

If  an  infant,  takes  a  lease  for  years  of  land,  rendering  rent, 
which  is  in  arrear  for  several  years,  then  the  infant  comes  of 
age,  and  still  continues  the  occupation  of  the  land  ;  this  makes 
the  lease  good  and  unavoidable,  and,  by  consequence,  makes 
him  chargeable  with  all  the  arrears  incurred  during  his  mino- 
r'ty  '  ^or  tk°uS'1  at  faN  a»e  ne  might  have  departed  from  his  bar- 
.  .  £am»  and  thereby  have  avoided  payment  of  the  arrears  which 
S.C.  adjudged,  the  lessor  suffered  to  incur  during  his  minority  :  yet  his  continu- 
a  Bulstr.  69.  ance  in  possession  after  his  full  age  ratifies  and  affirms  the  con- 

S.  C.  adjudged  tract  ab  initio,  and  so  gives  remedy  for  the  arrears  of  rent  in- 
agamst  the  in-   _        _.,  -_.       . __    .  <?.,  •'          , 


Kelsej's  case, 
Cro.  Ja.  320. 
2  Bulstr.  69. 
JlolI.Abr.73i. 
S.  C.  by  the 
name  of  Kettle 


fant,  but  no 


curred  from  the  time  of  the  contract  made. 


notice  taken  of  his  having  attained  his  full  age. 


Dais.  64.  per 
Curiam.  *Scd 
qu.  if  this  is 
not  an  affirm- 
ance of  the 
contract  ?  vide 
infra. 
Vern.  132. 
||  Lord  Henley 
calls  this  a 
paltry  note  of 
the  reporter's. 


But  it  is  said,  that  if  an  infant  possessed  of  a  term  for  years 
sells  it  for  money,  and  after  he  comes  of  full  age  receives  part  of 
the  money  for  it,  he  shall  avoid  the  grant  notwithstanding :  for  the 
contract  being  void  in  the  commencement,  it  cannot  be  made 
good  by  any  subsequent  act.  * 

Yet  it  hath  been  ruled  in  Chancery,  that  if  an  infant   makes 
an  agreement,  and  receives  interest   under   it  after  he  conies  of 
full  age,  such  agreement  shall  be  decreed  against  him. 
a  Eden,  58.|| 


a  Vern.  225. 
per  Curiam, 

a  Vern.  224. 


4  Leon.  4. 


Smith  v.  Low, 
i  Atk.  489.  In 
this  case  Lord 
Hnrdwicke 
aid,  that,  in  a 
court  of  equi- 


So,  if  an  infant  make  an  exchange  of  lands,  and  continues  in 
possession  after  he  comes  of  age,  he  shall  be  bound  by  it. 

Also,  where  an  infant  desired  the  lands  subject  to  a  trust  for 
payment  of  younger  children's  portions  might  not  be  sold,  and 
offered  by  his  answer  to  settle  other  lands  for  raising  the  portions, 
it  was  holden,  that  he  should  be  bound  by  the  offer  made  by  him 
iu  his  answer,  if  the  other  side  were  thereby  delayed,  and  if  the 
infant  did  not  immediately  after  his  coming  of  age  apply  to  the 
court,  in  order  to  retract  his  offer,  and  amend  his  answer. 

An  infant  made  a  lease  for  years,  and  at  full  age  said  to  the 
lessee,  God  give  you  joy  of  it  ;  this  was  holden  by  Mead  a  good 
affirmation  of  the  lease;  for  this  is  a  usual  compliment  to  express 
one's  assent  and  approbation  of  what  is  done. 

[A  mother,  as  guardian  to  h;jr   children,  who  were  all  infants, 

granted  a  building  lease  of  a  part  of  their  estate  for  forty-one 

years;  her  eldest  son,  who  was  about  nineteen  years  of  age, 

joined  with  her  in  making  the  lease,  and  covenanted  that  the 

lessee 
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lessee   should  have  quiet   enjoyment,  and  that  the  rest  of  the  ty,  a  woman  is 
children,  when  of  age,  should  confirm  the  lease:  the  children  hound  by  a 
all  arrived  at  age,  and  accepted  the  rent  under  this  lease  for  ™ac"mad«0n' 
above  ten  years  after  the  youngest  came  of  age:  after  such  ac-  during  hermi- 
ceptance  they  brought  their  ejectment  against  the  lessee,  who  nority,  if  she 
thereupon   filed  his   bill   in  the  court  of  Chancery  to  have  the  accepts  pin- 
lease  established,  which   Lord   Hardicicke  decreed,  principally  j^uVe'under 
upon  the  ground  of  the  acceptance  of  the  rent  for  so  long   a  it.  j  Atk.  490. 
time  ;  and  as  it  was  against  conscience  to  bring  the  ejectment,  he 
ordered  that  the  plaintiff  should  have  costs  at  law  and  in  equity.] 

If  an  infant  enters  into  an  obligation  for  payment  of  money,  3  Leon.  164. 
and  the  obligee,  when  he  comes  of  age,  threatens  to  sue  him,  and   Q0j£"j;?g 
the  infant  being  of  full  age  promises,  in  consideration  of  for-  Leon.  114.  N. 
bearance,  that  he  will  pay  him,  this  promise  is  good,  and  shall  Dyer,  272. 
bind  him,  though  he  might  have  avoided  the  obligation  by  plea,        " 


700.  S.  P.  cont.  by  Fenner  cont.  Clinch,  and  Roll.  Abr.  18.  S.P.  cont.  #  vide  Poph.  178.  Latch. 
21.  Owen,  74.  Vide  etiain  contr.  Capper  v.  Davenant,  Tr.  29  Car.  2.  B.  R.  Bull.  Xi.  Pr. 
153-  1(3  Keb.  798.8.  C.  by  the  name  of  Tapper  v.  Davenant.  In  this  case  the  bond  had  been 
given  by  the  infant  during  his  minority  for  the  amount  of  a  debt,  not  for  necessaries;  and  the 
court  said,  that  the  specialty  had  so  extinguished  the  simple  contract  debt,  as  not  to  leave  a 
sufficient  consideration  to  found  an  express  promise  after  full  age,  and,  consequently,  an  as- 
sumpsit  upon  the  original  cause  of  action  could  not  be  maintained.  j| 

Also,  it  is  said  to  have  been  ruled,  where  the  defendant  under  Comb.  381. 
age  borrowed  money  of  the  plaintiff,  and  afterward  at  full  age  P*r  H°[li  at. 
promised  to  pay  it  him,  that  this  is  a  good  consideration  for  the  G^fdludf* 
promise,  and  the  defendant  shall  be  charged,  (a)  (a)  [So,  if 

goods,  not  necessaries,  be  delivered  to  an  infant,  and  after  he  conies  of  age  he  ratify  the  con- 
tract by  a  promise  to  pay,  he  is  bound.  Southerton  v.  Willock,  2  Str.  690.  per  Holt  C.  J. 
in  Hylling  v.  Hastings,  i  Ld.  Raym.  389.  S.  P.  per  Ashhurst  J.  in  Cockshott  v.  Bennet,  2  T.  R. 
648.  and  if  in  an  action  in  such  case  the  defendant  deny  the  ratification  of  the  contract  after 
his  age  of  majority,  the  proof  of  infancy  lies  upon  him.  Borthwick  v.  Carruthers,  i  T.  R.  648. 
However,  if  the  original  transaction  be  not  perfectly  fair,  and  the  infant  be  entrapped  into  a 
ratification  of  it  immediately  upon  his  coming  of  age,  equity  will  give  relief.  Brooke  v.  Gaily, 
a  Atk.  34.] 

Also,  it  is  said  to  have  been  decreed  in  Chancery,  that  if  an  in-  Abr.  Eq.  282. 
fant  borrows  a  sum  of  money,  for  which  he  gives  a  bond,  and  de- 
vises his  personal  estate  (being  of  sufficient  capacity)  for  the  pay- 
ment of  his  debts,  particularly  those  he  had  set  his  hand  to,  this 
bond-debt  shall  be  paid. 

(K)  Of  the  Privileges  of  Infants  in  Suits  and  Actions 
by  and  against  them  :  And  herein, 

i.  How  far  the  Courts  take  care  of  the  Interest  of  Infants. 

|^NFANTS  have  divers  judicial  privileges,  which  persons  of  full  Cro.Ja.464. 
age  have  not;  as,  if  judgment  be  given  against  an  infant  by  (b]  perHuughton 
default,  after  the  default  he  shall  have  a  writ  of  error,  and  reverse  Justicf'  ™  ,the 
the  judgment  for  his  nonage.    But,  if  an  infant  after  appearance  fSdandPlatt 
make  default,  judgment  shall  be  given  against  him.  which  vide, 

and  Hob.  266. 

Kep.  14.  12.  S.  C.    (A)  This  must  be  understood  of  an  hereditary  right,  in  which  the 

infant 
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infant  shall  not  lose  by  default;  but  there  is  a  difference  betwixt  those  things  which  concern 
the  hereditary  right,  for  which  the  parol  shall  demur,  and  those  actions  which  are  brought 
and  grounded  on  son  tort  demesne,  as  in  waste,  disseisin,  or  the  like;  for  in  these  the  infant" 
shall  not  be  privileged,  quia  malitia  supplet  cetatem.  Oo,  Ja.  467.  per  Croke  Justice. 

29  Ass.  36.  In  an  assise  against  two,  of  which  one  is  an  infant,  if  they  make 

Roll.  Abr.  default  by  which  the  assise  is  awarded,  and  after  the  assise  remains 
for  default  of  jurors,  yet  the  infant  shall  be  received  to  plead  af- 
terwards. 

37Ass.5.RolI.  In  an  assise  by  an  infant,  if  the  tenant  pleads  an  ill  bar,  and 
Abr.  73I.S.C.  the  infant  replies,  by  which  he  makes  the  bar  good,  iftheplain- 
ffiSSTSL  tiff  had  been  of  full  age;  yet  this  shall  not  make  the  bar  good 

an  iiiuuu,  uic  .  ^      •    c  i  '  f    i        •     i  i       r         i 

judges  ought     against  the  infant;  but,  if  the  judgment  be  for  the  tenant  there- 
to be  his  coun-  upon,  this  is  error;  for  the  court  ought  to  (a)  plead  for  the  in- 
sellers.  Cro.     fant  for  the  tenderness  of  his  age. 
Ja.466.    ||On 

a  petition  therefore  on  the  part  of  an  infant,  the  court  of  Chancery  will  do  what  is  for  the 
benefit  of  the  infant,  without  regard  to  the  prayer,  jo  Ves.59.|| 

a  Buls.  69.  In  debt  against  an  infant  for  rent  arrear,  the  defendant  de- 

*Sed  qu.  if  the  murred  to  the  declaration,  and  afterwards  pleaded  to  issue,  and 
Court  would  the  court  held  that  the  infant  may  waive  his  demurrer  in  the  same 

3?ete££lr  term'  butnot  in  a  subsequent  one.* 
the  second  term,  to  waive  the  demurrer? 

Lev.  163.  Sid-       If  in  aformedon  in  remainder  the  tenant  pleads  infancy,  and 

118.  252.  Am-  that  the  remainder  descended  to  him,  and  prays  his  age,  and  the 

cot  and  Am-     demandant  pleads  that  the  remainder  did  not  descend  to  him, 

:ot,  adju  ge  .  anj  thereupon  issue  is  joined,  and  found  for  the  demandant,  a 

final  judgment  shall  be  given,  notwithstanding  the  infancy  of 

the  tenant;  for.  in  all  cases  where  the  issue  is  upon  a  dilatory 

plea,  and  tried  per  pais,  the  judgment  is  peremptory. 

Hal.Hist.P.C.  An  infant  shall  be  privileged  from  fine  and  imprisonment  in 
20,21.  Co.  those  cases  in  which  persons  of  full  age  shall  be  thus  punished ; 
Litt.  357.  nSj  jf  an  mfant  in  an  assise  vouch  a  record,  and  fail  at  the  day, 
Cro.S)a.7274.  he  shall  not  be  imprisoned,  although  the  statute  of  Westm.  2. 
•j-The  capiatur  c.  25.  that  gives  imprisonment  in  such  a  case  is  general.  Also, 
projineis  if  guilty  of  a  forcible  entry,  though  he  may  be  fined  for  the  same,' 
ta\V  ^M^  ^  yet  be  carmot  ke  imprisoned.  So,  if  an  infant  be  convict  in  an 
£  jj.  action  of  trespass  vi  fy  armis,  the  entry  must  be  nihil  dejine,  sed 

pardonatur  quia  infans.  f 
Co.Litt.  127.        An  infant  being  plaintiff  or  demandant  shall  not  be  amerced; 

8  Bulst^e     anc*  tb*s  ]S  tbe  reason  (&)  ne  s^a^  not  ^nd  Podges. 

Palm.jiS.     Roll.  Abr.  214.  288.    (b)  That  he  shall  not  find  pledges,  Cro.  Car.  161.  adjudged. 

Roll.  Abr.  214.  But  an  infant  defendant  shall  be  amerced  if  he  pleads  with  the 
^AmUhe10  demandant,  and  the  matter  is  found  against  him;  (c)but  he  shall 
entry  in  such  ^e  pardoned  of  course. 

case  is  idea  in  misericordia,  sed  pardonatur  quia  infans.  8  Co.  61.  Palm.  518.  Aihil  in  miseri- 
cordia  quia  infans.  Cro.  Car.  410.  See  the  note,  supra. 

Dyer,  338.  But,   if  an  infant  brings  an  action  by  his  prncliein  amy,  and 

pi.  41,  pending  the  action  comes  of  full  age,  and  makes  an  attorney,  and 

after  is  nonsuit,  he  shall  be  amerced. 

3 
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If  an  infant  brings  an  action  of  trespass  by  guardian  against  Roll.Abr.  314. 
two,  and  the  defendants  plead  not  guilty,  and  at  the  nisi  prius  the  Methwold  and 
plaintiff  appears  in  person,  and  a  verdict  is  found  for  the  plain-  jjjf^5        " 
tiff  for  part,  and  not  guilty  for  the  rest,  and  one  of  the  defend- 
ants  is  found  not  guilty,  and  judgment  is  given  for  the  plaintiff 
for  that  for  which  the  verdict  is  given  for  him,  #  quod  nil  capiat 
per  billam  for  the  rest,  sed  nihil  de  misericordia  profaho  clamore, 
Sfc.  quia  qucrens  tempore  transgressionisprcedict.fact.  infra  eelatem 
existebat,  yet  this  is  good,  and  no  error. 

If  a  preecipe  be  brought  against  an  infant,  and  pending  the  plea  5  Co.  49. 

he  comes  of  full  age,  he  shall  be  amerced  for  the  delay  after  he  5*°?*$  394- 

c  c  ||  Roll.  Rep. 

comes  or  full  age. 

294. 

If  an  infant  by  his  guardian  or  prochein  amy  brings  an  eject-  5  Buls.  151. 
ment  which  is  found  against  him,  and  the  guardian,  $c.  becomes  Vtde  fa 
insolvent,  the  infant  himself  must  answer  the  costs;  because  the  m 
rule  was  entered  into  for  the  infant's  benefit  ;  and  infants  must 
not  disturb  the  possession  of  others  by  unlawful  entries,  without 
being  punished  with  costs. 

||  If  an  infant  be  arrested,  the  court  will  not  discharge  him  upon  Madox 
common  bail  on  the  ground  of  his  infancy.  ||  Eden,  i  Bos. 

&  Pul.  48o. 

The  interest  of  infants  is  so  far  regarded  and  taken  care  of  in  %  Vern.  342. 
the  court  of  (a)  Chancery,  that  no  decree  shall  be  made  against  Per  HoltC.J. 

an  infant  without  giving  him  a  day  to  shew  cause  against  it,  m       ^°u~ 
i        u  c  n      •   c     ^  u     i  •  /•  Ti  raent  of  the 

when  he  comes  of  age.     An  infant  may  by  his  prochein  amy  can  caseofLord 

his  guardian  to   an    account,  even  during  his  minority.     If  a  Falkland  and 
stranger  enters,  and  receives  the  profits  of  an  infant's  estate,  he  Bertie.  [But 

shall,  in  consideration  of  this  court,  be  looked  upon  as  a  trus-  [ieis  "ot 

f      .,      .    c  bound  to  wait 

tee  for  the  infant.  till  he  comes 

of  age  before  he  seeks  redress  against  the  decree,  but  may  apply  for  that  purpose  as  soon  as 
he  thinks  fit  ;  and  may  do  this,  it  is  said,  by  bill  of  review,  re-hearing,  or  by  original  bill, 
alleging  specially  the  errors  in  the  former  "decree.  Richmond  v.  Tayleur,  i  P.  Wins.  736.] 
(«)  This  court  will  decree  building  leases  for  sixty  years  of  infants'  estates,  when  it  appears  to 
be  for  their  advantage.  2  Vern.  224.  It  will  not  suffer  an  infant  to  be  prejudiced  by  the  laches 
ot  his  trustees,  a  Vern.  368.  Nor  of  his  guardian.  Pr.  Ch.  151.  —  A  court  of  equity  may, 
by  the  approbation  of  an  infant's  relations,  allot  the  infant  maintenance  out  of  a  trust  estate, 
though  there  be  no  provision  in  the  trust  for  that  purpose;  and  this  is  founded  on  natural 
justice.  2  Vern.  236.  [It  may  make  an  order  of  maintenance  for  an  infant,  though  no  cause 
be  depending.  Ex  parte  Whitfield,  3  Atk.  315.  Ex  parte  Kent,  3  Br.  Ch.  Rep.  88.]  ||By 
52  Geo.  3.  c.  32.  the  courts  of  Chancery  and  Exchequer  are  enabled  in  any  cause  depending, 
to  order  any  dividends  due  to  an  infant  in  any  of  the  stocks  or  funds  in  the  Bank  of  Eng- 
land, (extended  by  52  Geo.  3.  c.  158.  to  South  Sea,  East  India,  and  all  other  stocks,)  standing 
in  the  name  of  the  infant,  and  to  which  he  is  beneficially  entitled,  to  be  paid  to  his  guardian, 
or  to  any  other  person  in  the  discretion  of  the  courts,  for  the  maintenance  and  education  of 
the  infant,  or  otherwise  for  his  use  and  benefit.  —  It  will  not  permit  trustees  to  break  in  upon 
the  capital  for  the  purpose  of  maintenance;  and  it  has  very  rarely  done  so  itself,  even  on  a 
petition  preferred  ;  though  frequently  for  the  purpose  of  putting  the  child  out  in  life.  Walker 
v  \\  etherall,  6  Ves.473.||  [It  may  change,  too,  the  nature  of^the  infant's  estate,  Lord  Win- 
chelsea  v.  XorclhT,  i  Vern.  435.  Inwood  v.  Twyne,  Ambl.  417-  *  Eden,  148.  S.  C.  and  so, 
it  seems,  may  guardians  and  trustees,  where  it  is  manifestly  for  the  benefit  of  the  infant.  See 
the  last  case.  The  question,  as  to  the  power  of  a  trustee  to  change  the  infant's  estate,  arising 
in  Vernon  v.  Vernon,  Ch.  November,  1789,  Lord  Thurluiv  stated  it  to  be  a  general  rule,  that 
trustee  should  not  ad  libitum  change  the  nature  of  an  infant's  estate;  but  held,  that  the  trus- 
tees having,  in  that  case,  applied  the  personal  estate  of  the  infant  in  performance  or  satisfac- 

tion 
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tion  of  a  condition,  upon  which  the  infant  was  entitled  to  a  real  estate,  that  was  not  a  ground 
for  raising  a  trust  against  the  heir,  in  favour  of  the  personal  representative  of  the  infant, 
i  Fonbl.  Eq.  Tr.  81.  note  (/).]  ((The  court  of  Chancery  has  ordered  the  personal  property  of 
an  infant  under  a  will,  which  was  given  over  in  the  event  of  his  death  under  age  to  be  changed 
into  real,  though  there  was  no  clause  in  the  will  to  authorise  such  a  change;  but  with  this 
qualification,  that  the  land  purchased  should  not  be  conveyed  in  trust  for  the  infant,  his 
executors  and  administrators,  until  he  should  attain  the  age  of  twenty-one,  and  afterwards  for 
him  and  his  heirs.  Ashburton  v.  Ashburton,  6  Ves.  6.|| 

Vern.  295.  If  there  are  several  parties  to  a  suit  in  Chancery,  and  it  appears 

a  Vent.  351.  that  any  one  of  the  defendants  is  an  infant,  and  any  thing  is 
(a)  flf  the  de-  P™)^  against  him,  by  the  decree,  he  must  have  a  day  given 
creebewith-  ^im  to  snew  («) cause;  the  words  of  which  decree  are  thus;  viz. 
out  a  day  to  And  this  decree  is  to  be  binding  to  the  said  J.  S.  the  infant,  unless 
shew  cause,  it  he  shall  within  six  months  after  he  shall  attain  his  age  oftwenty- 
rem,TndPwam  °.ne  y€a\s">  (being  served  with  (b)  process  for  that  purpose),  shew 
supp'ort  a  bill  ^°  Mis  court  good  cause  to  the  contrary. 

of  review.  17  Ves.  178. ||  (&)  This  process  is  by  way  of  subpoena,  to  be  served  on  the  defendant 
at  his  coming  of  age,  and  it  is  a  judicial  writ,  and  must  be  returned  in  term-time.  ||If 
he  is  served  with  it  within  six  months  after  his  coming  of  age,  the  decree  is  made  abso- 
lute without  entering  an  appearance,  if  he  does  not  appear.  Savage  v.  Carroll,  i  Ball  and 
Beatty,  65 1.  And  where  an  infant  who  had  a  day  to  shew  cause,  having  attained  twenty-one, 
left  the  kingdom  to  avoid  his  creditors,  permission  was  given  to  serve  the  clerk  in  court  with 
the  tubpcena.  Elcock  v.  Glegg,  2  Dick.  764.!! 

Abr.Eq.  280.  If  he  shews  no  cause,  the  decree  is  made  absolute  upon  him; 
but  when  he  comes  of  age,  and  shews  cause  within  the  six 
months,  he  may  put  in  a  new  answer,  and  make  a  new  de- 
fence; for  it  would  be  highly  unreasonable  to  conclude  him  by 
what  his  guardian  had  done,  who  perhaps  made  an  improper 
defence,  or  mistook  the  nature  of  his  case;  and  if  the  infant 
notwithstanding  were  to  be  bound  thereby,  it  would  be  to  no 
purpose  to  give  him  a  day  to  shew  cause. 

Eccleston  Therefore  if  a  guardian  put  in  an  answer  to  a  bill  in  Chancery 

y.  Petty,  for  an  infant  on  oath,  such  answer  shall  not  conclude  the  infant, 

Cart  .  79.  nor  ke  ,  »  reatj  «n  evjjence  against  him ;  for  the  effect  of  an 
3  Mod.  259.  •  f  ,  i  MI  •  /^«i  •  i  i 

Show.  89.8.  C.  miants  answer  to  a  bill  in  Chancery  is  to  no  other  purpose  than 

[Fountain  to  make  proper  parties,  so  as  to  have  an  opportunity  to  take 
depositions,  and  to  examine  witnesses,  to  prove  the  matter  in 

04-  lotion. 


Lady  Effingham,  2  P.  Wms.  401.  Wrottesley  v.  fiendish,  3  P.  Wms.  237.  Bennett  v.  Lee, 
a  Atk.  531.  And  exceptions  cannot  be  taken  to  an  infant's  answer.  Strudwick  v.  Pargiter, 
Bunb.  338.  Copeland  v.  Wheeler,  4  Br.  Ch.  Rep.  256.  And  in  a  suit  against  an  infant,  the 
service  of  subpoena  to  hear  judgment  must  be  on  the  guardian,  not  on  the  infant,  Taylor  v. 
Atwood,  2  P.  Wms.  643.]  (d)  If  an  infant  puts  in  an  answer  by  guardian,  and^  there  is  a 
decree  against  him  without  any  day  given  him  to  shew  cause,  such  answer  shall  not  be  read 
or  admitted  as  evidence  against  him  when  he  comes  of  age ;  but,  if  a  superannuated  de- 
fendant puts  in  an  answer  by  his  guardian,  it  shall  be  read  against  him  at  any  time  after,  for 
he  is  supposed  to  grow  worse,  and  is  not  to  have  a  day  to  shew  cause.  Abr.  Eq.  281.  Levea 
and  Caverly.  Pr.-Ch.  229.  S.C. 

2  Vern.  429.  But  it  seems,  that  if  lands  are  devised  to  be  sold  for  payment 

Coo  ,  of  debts,  they  may  be  decreed  to  be  sold  without  giving  the 
Parsons,  de-  .  .  .  .  *  .  °  c 

creed.  Pr.  Ch.  neir  wno  ls  an  infant  a  day  to  shew  cause  when  he  comes  ot 

age; 
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age;  for  nothing  descends  to  him  ;  but,  if  he  is  decreed  to  join  185.  S.  C.  and 

in  the  sale,  he  must  have  a  day  after  he  comes  of  age.  S' £;-,  ,Blatch 

v.  Wilder, 

i  Atk.  431.  Uvedale  v.  Uvedale,  3  Atk.  117.  [It  is  said  by  the  court  in  Whitechurch  v.  White- 
church,  9  Mod.  128.  that  "  in  cases  of  trusts,  infants  are  always  bound  by  decrees  of  this 
court;  and  so  they  are,  where  the  will  of  the  ancestor  is  contested,  and  it  is  either  set  aside 
or  confirmed  in  equity  after  trial  on  an  issue  devuavit  vel  non,  or  where  it  is  otherwise  set 
aside  without  a  trial  at  law ;  and  there  is  scarcely  any  case  where  an  infant  hath  dine  to  shew 
cause  against  a  decree,  but  where  it  is  necessary  for  him  to  join  in  a  conveyance  to  complete 
the  estate,  and  where  such  conveyance  is  of  the  inheritance,  as  in  decrees  of  foreclosure  of 
mortgages,  &c."  And  even  in  the  case  of  foreclosure,  it  is  not  permitted  to  him  to  ravel 
into  the  accounts,  nor  is  he  entitled  to  redeem;  he  is  entitled  merely  to  shew  error  in  the 
decree.  Mallack  v.  Gallon,  3  P.  Wms.  352.  Lyne  v.  Willis,  Rolls,  ijth  May,  1730.  ibid.} 
||  Though  it  be  usual  on  a  bill  of  foreclosure  against  an  infant  to  decree  the  foreclosure,  with 
a  day  to  shew  cause ;  yet,  if  the  mortgagees  consent  to  a  sale,  the  court  will  direct  an 
inquiry,  whether  it  will  be  for  the  infant's  advantage.  Monday  v.  Monday,  i  Ves.  & 
Beam.  223.  Goodier  v.  Ashton,  18  Ves.  83. ||  —  [An  infant  may  file  a  bill  of  review  to  reverse 
a  decree,  notwithstanding  it  hath  been  enrolled  upwards  of  twenty  years.  Lytton  v.  Lytton, 
4  Br.  Ch.  Rep.  441.] 

fi  Where  copyhold  lands  were  mortgaged  by  lease  and  release  Spencer  v. 
as  freehold,  and  there  was  a  covenant  for  further  assurance,  it  Boyes, 
was  holden  that  this  covenant  bound  the  lands  descended  to  the  4  Ves.  370. 
customary  heir  ;  but  he  being  then  an  infant,  the  court  refused 
to  decree  a  foreclosure;  and  would  go  no  farther  than  directing 
the  account,  and  that  in  default  of  payment,  the  plaintiffs,  the 
mortgagees,  should  be  let  into  possession,  and  hold  and  enjoy 
until   the    heir   should   attain    twenty-one,    at   which  time  he 
should  surrender;  and  a  day  was  given   to  him   to  shew  cause 
against  the  decree  after  his  coming  of  age.  || 

[It  hath  been  holden,  that  an  infant,  when  plaintiff,  is  as  Lord  Brook  v. 
much  bound,  and  as  little  privileged,  as  one  of  full  age ;  unless  Lord  and  Lady 
gross  laches,  or  fraud  and  collusion,  appear  in  the  prochein  amy ,-  pr\8 
in  which  case  the  infant  may  open  the  decree  by  a  new  bill.]  Gregory  vf 
Molesworth,  3  Atk.  626.  See  an  exception  to  this  rule  in  the  case  of  Lady  Effingham  v. 
Napier,  3  Br.  P.  C.  301.  where  the  House  of  Lords  gave  Sir  Jnhn  Xapier  leave  to  shew  cause, 
when  he  came  of  age,  against  his  own  decree.  And  an  infant's  neglect  to  put  in  a  repli- 
cation shall  not  be  taken  as  an  admission  of  the  truth  of  the  answer,  for  an  infant  can  admit 
nothing.  Legard  v.  Sheffield,  2  Atk.  377.  vide  contr.  Thurston  v.  Nutton,  Tr.  1733. 
3  P.  Wms.  237.  —  If  the  court  detect  an  incautious  submission  in  the  bill  of  an  infant  to  any- 
thing that  will  be  prejudicial  to  his  interests,  they  will  direct  an  amendment.  Serle  v.  St.  Eloy, 
2  P.  Wms.  387.  — 1| The  court  will  change  the  next  friend  upon  his  not  proceeding  with  a 
cause.  Ward  v.  Ward,  3  Meriv.  706.  || 

ylf  a  decree  be  taken  by  consent,  an  infant  is  bound  by  it,  Wall  v. 

though  there  were  no  reference  to  a  master,  to  inquire  whether  Bushby, 

it  was  for  his  benefit.     So,  an  order  of  maintenance,  though  lBr-Cn-ReP- 
usually  made  on  a  reference  to  a  master,  if  made  without,  will 
be  equally  binding.  || 

[If  it  be  represented  to  the  court,  that  a  suit  instituted  on  the  Da  Costa  v. 

behalf  of  an  infant  is  not  for  his  benefit,  an  inquiry  into  the  Da  Costa, 

fact  will  be  directed  to  be  made  by  one  of  the  masters,  and  if  fS'T^l'^2' 

he  reports  that  the  suit  is  not  for  the  benefit  of  the  infant,  the  reference  will 

court  will  stay   the  proceedings,  (at)     So,  if  two  suits  (b)  for  the  be  made  on 

same  purpose,  are  instituted  in   the  name  of  an  infant,  by  dif-  an  application 

ferent  persons  acting  as  his  next  friends,  the  court  will  direct  fftb^"exf  0 
an  '  u  j     •       i  i  •  i        •    •  jnenato  see 

-nquiry  to  be  made  in  the  same  manner,  which  suit  is  most  whether  a  suit 

for 
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he  has  himself  for  his  benefit,  and  when  that  point  is  ascertained,  will  stay  pro- 
instituted  is       ceedings  in  the  other  suit.] 
for  the  infant's 

benefit,  for  in  commencing  the  suit,  he  has  taken  upon  himself  to  determine  that  it  is  so. 
Jones  v.  Powell,  2  Meriv.  141. ||     (b)  Mitf.  Eq.  PL  27.    So  Sullivan  v.  Sullivan,  2  Meriv.  40. 


2.  How  they  are  to  appear  when  they  sue  or  are  sued. 

Palm.  225.  Regularly,  an  infant  plaintiff  must  appear  by  prochein  amy  or 

250.  Roll.  guardian,  but  must  defend  by  guardian  :  but  in  neither  case  can 
MH'H  n  t  ue  aPPear  by  Attorney  (a),  for  an  attorney's  appearing  for  him. 
therefore  be  is  without  warrant,  for  an  infant  cannot  give  him  authority  ad 
an  informer  on  perdend.  fy  lucrand.,  as  the  warrant  of  attorney  purports;  and  , 
a  penal  statute,  therefore  he  is  to  appear  by  guardian  assigned  cither  by  the 
or  y  ib  iz.  courtj  or  by  wrjt  out  of  Chancery,  and  such  guardian  hath  his 
siich  informer  warrant  from  the  court,  not  from  the  infant,  and  ought  to  be 
"  must  exhibit  one  of  an  estate ;  for  if  he  misbehaves  himself,  an  action  of 
"  his  suit  in  deceit  lies  against  him. 

"  proper  per- 

"  son,  and  pursue  the  same  only  by  himself  or  his  attorney."     Say.  Rep.  ji.]) 

Co.Ent.  289.         If  a  judgment  be  against  an   infant,  and  the  infant  bring  a 
Cro.  Ja.ajo.      writ  of  error  to    reverse  it,   he  ought  to  assign  the  error   by 

guardian,  and  not  by  attorney. 

Moore,  665.          In  replevin  the  defendant  being  an  infant  appeared  for  two 
Palm.  229.        terms  by  attorney,  and  the  third  term  by  guardian,  and  for  this 
cause  the  judgment  was  reversed:  but  an  infant  may  appear  by 
guardian,  and  when  he  comes  of  full  age  he  may  make  an  attor- 
ney in  the  same  suit,  and  this  shall  not  be  error. 

Cro.  Ja.  580.  If  in  a  writ  of  right  the  demandant  sues  by  prochein  amy,  and 
Stone  v.  issue  is  joined  upon  the  plea  of  non-tenure,  and  before  trial  the 

March,  demandant  comes  of  full  age;  though  he  was^  well  admitted  to 

Bulstr.  24.  i  7  •  •  i  i 

S.C.  andS.P.    sue  "y  prochein  amy,  yet  now  he  ought  to  appear  by  attorney. 

seems  to  be   '  But   the  tenant  not  having  taken  exceptions  at  the  trial,  but 
admitted;  but   admitted  him  to  be  of  full  age,  whether  this  can  afterwards  be 
adjudged  per     assij,nea  for  error  dubitatur. 
totam  curiam, 

that  it  could  not  be  assigned  for  error,  and  therefore  the  first  judgment  was  affirmed. And 

now  by  the  21  Ja.  i.  c.  13.  it  is  enacted,  that  after  verdict  given  in  any  court  of  record, 
judgment  shall  not  be  stayed  or  reversed  by  reason  the  plaintiff' in  ejectment,  or  other  per- 
sonal action,  being  under  age,  did  appear  by  attorney,  and  the  verdict  pass  by  him  ;  and  by 
4  Ann.  c.  16.  §  2.,  after  judgment  by  confession,  nil  dicit,  non  sum  inf ormolus,  or  after  writ  of 
inquiry  executed.  —  [In  Chancery  the  course  seems  to  be,  to  proceed  in  such  case  without 
any  change.  Pr.  Reg.  195.] 

Cro.  Ja.  640.         In  an  ejectment  against  an  infant  the  defendant  cannot  ap- 

^alm- 295-  pear  by  prochein  amy ;  for  a  guardian  and  prochein  amy  are 

Simpson^5  7<  distinct,  ar|d  the  suit  by  prochein  amy  was  not  before  the  statutes 

Jackson,  S.  C.  °f  Westm.  i.  c.  48.  and  Westm.  2.  c.  15.  and  is  given  in  case  of 

adjudged,  necessity,  (b)  where  an    infant  is  to   sue  his    guardian,   or    is 

Hiitton,  92.  eloigned,  or  that  the  guardian  will  not  sue  for  him.    Adjudged  by 

F  N  B  %  three  judges  against  one,  upon  a  writ  of  error  upon  a  judgment 

S.'p.  StyLjfa.  given  in  Durham,  and  the  first  judgment  reversed  accordingly. 

S.  P.    (b}  But  for    the    profits    received  after    fourteen,    the    infant  was   admitted    by 

guardian 
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guardian  to  sue  in  account  against  his  guardian  in  socage ;  for  he  must  charge  him  as 
bailiff.  Cro.  Ja.  219. 

But  in  all  cases  where  an  infant  is  plaintiff,  unless  in  these  Palm.  296.  per 
special  cases,  the  suit  shall  be  by  guardian,  and  not  by  prochein  ^de"^te' 

omy.  390.,  it  is  said, 

whether  the  infant  be  eloigned  or  no,  he  may  sue  by  prochein  amy ;  but  perhaps  in  all  cases 
where  he  is  plaintiff,  except  these,  he  may  sue  by  guardian  or  prochein  amy  ;  and  for  this  vide 
F.  X.  B.  z;.  2  Inst.  261.  390.  Co.  Litt.  135.  b.  Cro.  Car.  86.  Hutt.  92.  Jones,  177.  Hetl. 
52.  Litt.  Rep.  60.  Cro.  Ja.  1 6 1.  641.  Bridg.  74. 

The  respective  courts  in  which  the  suit  is  commenced  must  (a)  Styl  369. 

assign  a  proper  guardian  to  the  infant ;  and  therefore  if  an  infant  5n{!g- J4' 
i        i   •     .„,  i  j-  Koll.  Kep. 

be  sued,  the  plaintiff  must  move  to  have  a  proper  guardian  as-  30,  ^  j^e 

signed  him.  [b)  course  hath 

been  to  allow  some  of  the  officers  of  the  court,  who,  by  reason  of  their  skill,  make  the  best 

guardians,  and  prochein  amys,  for  the  advantage  of  the  infants.     2  Inst.  261. The  court 

of  Chancery  may  assign  one  of  the  six  clerks  to  be  guardian  to  an  infant.     2  Ch.  Ca.  163. 

But,  if  there  be  "a  guardian  appointed  by  the  father,  orexpromtionelegii,  as  guardian  in  socage, 
who  acts  accordingly,  he  only  shall  be  admitted  to  sue  for  the  infant,  unless  he  hath  misde- 
meaned  himself.  Sid.  424.  —  [But  it  is  said  by  Lord  King  C.  that  no  one  can  have  a  testa- 
mentary guardian  for  this  purpose.  2  Str.  709.] The  court  may  discharge  one  guardian, 

and  appoint  another.     Styl. 456. In  the  Common  Pleas  a  record  of  the  admittance  is 

made,  but  in  the  King's  Bench  it  is  only  recited  in  the  count,  J.  S.  per  A.  B.  guardianum  suum. 
ad  hoc  per  cur.  specialiter  admissum  queritur,  Sfc.  3  Co.  53.  b.  and  vide  i  Sid.  173.  342.  Cro. 

Eliz.  158.     2  Inst.  261.     3  Mod.  236.     i  Lev.  224. The  appearance  must  be  entered  i-a 

the  name  of  the  infant,  scilicet,  predict.  Catherina  per  J.  S.,  guardian,  venit,  Sf  dicit,  quod  ipsi  i, 
4-e.  not  ipse,$-c.  3  Mod.  236.  and  the  above  authorities.  If  the  guardian  for  the  defendant 
is  admitted  ad  prosequend.,  this  is  erroneous.  Cro.  Ja.  641.  Palm.  296.  See  8  Mod.  2.  r- 
contr.  —  But  an  admission  quod  sequaiur  is  good  in  a  common  recovery.  Sid.  446.  Mod.  4!  ?. 
a  Saund.  95.  —  The  infant  cannot  revoke  the  authority  of  the  guardian.  Palm.  252.  tfvit.  fc 
Salk.  176.  Holt,  153.  12  Mod.  372.  Ld.  Raym.jjj.  A  guardian  ordered  to  acknov  i- 
ledge  satisfaction  for  so  much  as  he  received  upon  a  judgment.  Moore,  852.  —  The  admi  >• 
sion  of  the  prochein  amy  or  guardian  may  be  either  special,  to  prosecute  or  defend  a  particulf  ir 
action ;  or  general,  to  prosecute  or  defend  all  actions  whatsoever,  Archer  v.  Frowde,  i  St  r. 
304.  though  it  is  said,  that  by  the  practice  of  the  court  of  King's  Bench,  a  special  admissio  n 
of  a  guardian,  to  appear  in  one  cause,  will  serve  for  others.  Id.  305.  For  the  manner  i  n 
which  a  guardian  or  prochein  amy  is  appointed  in  B.  R.  see  Tidd's  Pr.  90,191.  (A)  ||If  he  h  as 
appeared  by  attorney,  the  plaintiff  must  move  that  the  appearance  be  amended  by  the  subst  i- 
tution  of  a  guardian.  Hindmarsh  v.  Chandler,  7  Taunt.  488.[|  — For  if  an  infant  defenda  at 
appear  by  attorney,  it  is  error.  8  Co.  58.  b.  9  Co.  30  b.  But,  if  an  attorney  undertake  to  a  p- 
pear  for  the  infant,  the  court  will  oblige  him  to  do  it  properly.  Straton  v.  Burgis,  i  S  tr. 
114.  —  The  order  for  the  admission  of  a  prochein  amy  should  be  obtained  before  declaratic  >n, 
and  a  copy  thereof  annexed  to  it ;  else  ttye  defendant  is  not  compellable  to  plead ;  Sty.  ]  ?r. 
Reg.  264.  and  the  plaintiff's  attorney,  if  required,  must  give  notice  to  the  defendant's  att  :>r- 
ney  of  jhe  place  of  abode  of  the  prochein  amy.  Tomlin  v.  Brookes,  r  Wils.  246.  So,  the  r  ale 
or  order  for  the  admission  of  a  guardian  should  be  obtained  before  plea,  and  a  copy  of  it  an- 
nexed thereto  ;  for  if  an  infant  defendant  appear  by  attorney,  though  it  be  in  consequent  ;  of 
common  process,  with  a  notice  requiring  him  to  appear  in  that  manner,  the  plaintiff  may  ob- 
tain an  order  for  striking  out  the  appearance,  and  that  the  defendant  may  appear  by  guan  iian 
within  a  certain  time,  usually  four  or  six  days;  or  in  default  thereof,  that  the  plaintiff  ma  y  be 
allowed  to  name  a  guardian,  to  appear  and  defend  for  him.  Kerry  v.  Cade,  Barnes,  413. 
Gladman,  v.  Bateman,  Id.  418.  And  a  similar  order  may  be  obtained,  where  the  defer  .dant 
neglects  to  appear  at  all.  Stone  v.  Atwoll,  2  Str.  1076.  Shipman  v.  Stephens,  2  Wi  Is  50. 
Tidd's  Pr.  91. — 1|  If  a  prochein  amy,  or  guardian,  be  changed  pending  an  action,  the  fact  •  aught 
to  be  entered  on  the  record.  Davies  v.  Lockett,  4  Taunt.  7-65.^ 

An  appeal  of  death  by  an  infant  must  be  prosecuted  by  guar-  Roll.  Al   >r. 
dian ;  yet,  if  the  infant  comes  into  court,  and  says  that  he  will  re-  *88>    *     Ld' 
hnouish  it,  and  yet  the  guardian  will  prosecute  it,  the  court  may       •vm'/   'l55' 
•in  dis-eretion,  discharge  such  guardian,  and  assign  another ;  for  it 
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is  not  reasonable  that  an  infant  be  bound  to  continue  a  suit 
ngainst  his  will,  which  demands  nothing  but  revenge,  and  will 
be  chargenble  to  him. 

26  Ass.  40.  In  an  action  against  baron  and  feme,  the  feme,  being  within 

88  sr          aSe'  Oll8nt  to  nPPear  by  guardian. 

Roll.  Abr.  288.  If  a  common  recovery  be  suffered,  and  the  baron  and  feme, 
Bridg.  74.  228.  in  right  of  the  feme,  (the  feme  being  within  age,)  be  vouched, 
Palm.  224.  an(|  faey  appear  by  attorney,  and  vouch  over,  and  so  a  common 
Cro  Eliz*'^ 79  recovery  be  had,  this  is  error;  for  though  the  baron  is  of  full 
S.  C.  Holland  age,  yet  the  feme,  being  within  age,  she  ought  ought  to  have  ap- 
and  Lee.  peared  by  (a)  guardian ;  for  the  husband  cannot  make  an  attor- 

(a)Thehus-  n  for  njg  W^Q  jn  a  ma^er  that  concerns  her  inheritance,  for 
band  cannot  .11  •  i  •>  c  i_  r  i.  •  L  •  •  n  • 

disavow  a  tnen  ne  might  defeat  her  of  her  inheritance,  especially  in  a  corn- 
guardian  made  m on  recovery,  which  is  now  but  a  common  assurance;  and 
by  the  court  their  coming  in  as  vouchees  makes  it  the  stronger  ;  for  the 

f*         i    •  •/•  O  O 

lor  nis  wite.      vouchee  loses  all  the  right  to  the  land,    and  gives  recompence  to 

the  tenant. 

Vent.  185.  If  in  an  assumpsit  (/;)  against  baron  and  feme,  the  feme,  being 

Freeman  and  within  age,  appears  bv  attorney,  and  thereupon  judgment  is  given 
Boddington,  against  th  tn|s  jg  r 

adjudged. 

2  Lev.  38.  S.  C-  2  Keb.  878.  S.  C.  because  the  appearance  was  per  attornalum  of  the  husband 
only,  and  there  said,  though  in  a  real  action,  the  wife  must  appear  by  guardian ;  yet  perhaps 
it  may  be  otherwise  in  a  personal  action,  for  the  damages  will  survive.  (b~)  But,  if  they  bring 
sin  action,  they  may  sue  by  attorney,  and  the  baron  shall  name  an  attorney  for  both.  2  Saund. 
213-  Per  Ciiriam  argucndo. 

Roll.  Abr.  If  an  action  of  debt  be  brought  against  an  infant  executor,  he 

a87,288.Poph.  cannot  appear  by  attorney,  but  ought  to  appear  by  guardian,  else 
130.  Cro.  Ja.  jt  jg  error  because  otherwise  he  might  be  at  great  prejudice;  for 
420.  Roll.Rep.  ,  r  i  •  i  •  i  j  j  •  j  - 

"80  S  C  assets  may  be  found  in  his  hands,  and  so  judgment  shall  be  given 

(c)  That  an       to  recover  the  debt,  damages,  and  costs  against  him  dc  bonis  tes- 
jiction  in  such    tatoris,  si,  fyc.  si  non,  the  damages  and  costs  de  bonis  propriis,  (as 
it  was  done  in  this  case,)  and  perhaps  the  infant  had  a  release  or 
.  titan"8  P^Fm   "  acquittance  to  plead,  and  so  he  shall   be  charged  de  ban  is  pro- 
129.  2  Leon,    priis  by  his  ill  pleading,  without  any  remedy  against  the  attorney ; 
:  59.  Cro.  Ja.      but,  if  a  guardian  mispleads,   and  loses    thereby,  an  (c)  action 
'  ''41-  Mod.  49.  jjeg  affajns|;  him    nncl  therefore  his  being  executor  cannot  make 
]  iut  no  action     ,  .       °  r  r  11 

1,  ies  against  a      him  as  a  man  ot  tul1  age- 

p  rochein  ami/,  for  if  he  loses  in  such  action,  he  is  not  concluded  thereby,  but  may  resort  to  his 
a  ction  of  a  higher  nature.  Palm.  296.  per  Dodderidge. 

P(  >ph.  130.  But,  if  an  infant  (d)  executor  brings  an  action  as  executor  by 

Ci  -o.  Ja.  441.     attorney,  and  hath  judgment  to  recover,  this  is  not  erroneous, 
S.;  C.  and  there  because*  for  his  benefit. 
sai.  i,  there  is 

a  o  'ifference  where  an  infant  executor  is  plaintiff,  and  where  defendant,  and  being  plaintiff, 
whi  n-e  he  recovers  or  not;  for  if  judgment  is  given  against  him  where  he  is  plaintiff,  it  seems 
all  c  >ne  as  if  he  were  defendant,  (d)  If  an  infant  administrator  appears  by  attorney,  it  is  error, 
thou  -gh  judgment  be  given  for  him.  -3  Bulstr.  180.  but  Roll.  Abr.  288.  cont.fy  vide  Vent.  103. 
Cro.  Eliz.  541.  2  Saund.  213.  Mod.  47.  298. 

Roll.    Abr.  If  an  infant  and  man  of  full  age  are  made  executors,  they  may 

ofRu   Uand?"  (^)  bring  an  action  as  executors,  and  the  infant  may  sue  by  attor- 
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ney  without  making  any  prochcin  amy^  (J)  because  he  sues  in  the  case  adjudged, 

right  of  the  testator,  and  not  in  his  own  right.  in  whlch  the 

executors  re- 
covered in  the  action.  Cro.  Eliz.  278.  S.  C.  2  Saund-  212,  213.  S.  P.  adjudged  per  Cur', 
cont.  Twuden;  for  he  that  is  of  fidl  age  may  make  an  attorney,  for  him  that  is  within 
age.  Mod.  47.  72.  296.  adjudged  by  three  judges  against  Twuden.  Vent.  102.  adjudged.  Sid. 
449.  adjudged.  Ld.  Raym.  600.  (e)  But,  if  an  action  is  brought  against  them,  he  that  is 
under  age  must  appear  by  guardian.  Styl.  318.  adjudged ;  #  v*de  3  Mod.  236.  said  to  be  agreed. 
2  Str.  784.  ace.  (/)  This  is  founded  upon  another  reason,  viz.  upon  necessity ;  for  it  is  abso- 
lutely necessary  that  all  who  are  appointed  executors  by  the  will  should  be  made  parties  to  the 
action,  and  where  there  are  several  executors,  the  act  of  one  shall  conclude  his  companion, 
and  therefore  the  general  appearance  per  attornatum  is  good  for  all  of  them.  Carth.  124.  j)er 
Holt  C.  J. 

In  replevin  in  C.  B.  against  A.,  B.,  and  C.  they  a\\per  J.  S.  at-  Carth.  122. 
tornat.  made  conusance  as  bailiffs  to  J.  N.  and  at  the  trial  the  *'9-    Coan  v- 
plaintiff  was  nonsuit,  and  the  defendants  had  judgment  upon  a  jn^ed.'  Show, 
writ  of  error  in  B. R.     It  was  assigned  for  error,  that  A.>  one  of  13.165.  S.C. 
the  defendants,  was  an  infant,  and  yet  had  appeared  and  pleaded  Salk.  93.  205. 
by  attorney;  but  notwithstanding,  the  judgment  was  unanimously  S.  C.  adjudged, 
affirmed,  though  for  different  reasons.    Three  of  the  judges  held,  plaintiff  might 
that  it  ought  to  be  affirmed  because  the  defendants  are  in  aider  have  pleaded 
di'ott,  and  they  all  make  but  as  one  baiiiff,  and  that  the  disability  this  in  abate- 
of  the  servant  shall  not  prejudice  his  master.     And  they  agreed  ^g^but 
that  the  case  of  executors  is  the  same  in  reason  with  the  present  notS.  P. 
case.     They  agreed  likewise,  that  there  is  a  difference  where  the 
infant  is  plaintiff,  and  where  he  is  defendant,  and  that  an  avow- 
ant  is  in  nature  of  a  plaintiff,  and  so  are  the  bailiffs  who  make 
conusance.     But  Holt  C.  J.  differed  ;  he  held,   that  this  appear- 
ance of  the  infant  was  irregular,  for  he  ought  to  plead  per  giiar- 
dianum,  and  the  joining  the  other  defendants  with  him  signified 
nothing,  so  as  to  charge  the  infant,  for  if  the  judgment  pass 
against  him  it  shall  be  for  the  damages  de  bom's  propriis,  and  he  (a)  But  one  of 
shall  be  amerced;  therefore  where  he  is  joined,  or  where  he  is  the  judges  was 

single,  there  is  no  manner  of  difference  in  reason,  for  in  both  °/ °Pimon» 

',  .P .    ,  , '.          T,      ,      that  this  mat- 

cases  the  loss  is  the  same,  it  judgment  is  against  him.     But  he  termi»htbe 

agreed  that  in  this  case  the  judgment  should  be  affirmed,  (a)  assigned  for 
because  the  plaintiff  did  not  take  advantage  of  the  infancy  in  error,  though 

time,  according  to  the  general  rule  which  he  laid  down,  viz.  that  ll.  7a-s  P^ad~ 
,    ,,  •   1,1  able  in  abate- 

a  man  shall  never  assign  that  tor  error  which  he  might  have  ment  Of  ^ 

pleaded  in  abatement;  for  it  shall  be  accounted  his  folly  to  neg-  conusance. 

lect  the  time  of  taking  that  exception.  Carth.  123. 

The  testator  had  obtained  a  judgment,  and  made  a  person  of  Lev.  181. 

full  age  and  two  infants  executors ;  he  of  full  age  proved  the  will,  Hatton  v. 

and  he  alone  brought  a  scire facias,  setting  forth  the  truth  of  the  ied  jnthe 

case,  and  had  judgment,  whereon  error  was  brought,  and  assigned  Exchequer- 

that  all  ought  to  have  (6)  joined  in  the  scire facias;  but  by  all  the  chamber  on  a 

justices,  on  advice  with  the  civilians,  it  was  ruled  not  to  be  error;  writ  of  error 

for  the  others  cannot  prove  the  will  during  their  nonage;  and  lut-*?  I 

.1      •    j  rf  •  f    i       •     i  crvtaeKaym. 

the  judgment  was  affirmed;  for  the  execution  of  the  judgment  I9g.  s.  C. 
shall  not  be  delayed  till  the  infants  come  of  full  age.  (*)  Et  rid* 

Yelv.  130., 
where  it  b  held,  that  an  infant  cannot  be  summoned  and  severed. 

VOL.  IV.  C  c  The 
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Garth.  zj6.  The  plaintiff  being  an  infant  had  sued  by  his  guardian,  but  the 

entry  on  the  roll  was  no  more  but  per  T.  S.  guardianum  suum, 
omitting  the  clause  ad  hoc  per  Curiani  speciality-  admiss.  as  the 
common  course  is,  and  as  it  was  alleged  it  ought  to  be :  butpei-  Cu- 
riam  the  entry  is  sufficient;  for  in  fact,  if  the  guardian  was  not 
admitted  by  the  court,  a  writ  of  error  lies. 

(a)  And  there-       An  infant  cannot  bring  a  bill  in  Chancery  but  by  his  prochein 

sorfmav  brin»    am^  ant*  sucn  Proc^e"1  amy  milst  ta^e  care  of  it ;  for  if  the  bill  is 

a  bill  as  pro-°    dismissed,  he  must  (a)  pay  the  costs  thereof. 

cliein  amy  to  an  infant  without  his  consent,  because  it  is  at  his  peril  that  he  brings  it,  to  be 

answerable  for  the  event.     Abr.  Eq.  72.     Andrews  and  Cradock. 

Ahr-  E(l-  j^°-  And  it  is  said,  that  in  Chancery  a  guardian  cannot  be  otherwise 
Ca'rew  In  appo»nted  than  by  bringing  the  infant  into  court,  or  his  pray- 
Tappen  v.  mg  a  commission  to  have  a  guardian  assigned  him. 
Norman,  n  Ves.  563.  it  was  holden,  that  by  the  practice  of  the  court,  a  guardian  could  not 
be  assigned  on  motion,  to  an  infant  defendant  who  was  abroad,  to  put  in  his  answer;  but  that 
a  commission  must  go.  But  in  Jongsma  v.  Pfield,  9  Vcs.  357.  the  court  made  an  order  in 
such  a  case  upon  motion,  upon  the  production  of  similar  orders  by  the  Registrar. 

Where  a  bill  is  brought  against  an  infant  (if  in  town)  he  must 
appear  in  court,  and  have  a  guardian  assigned  him,  by  whom  he 
may  defend  the  suit ;  if  in  the  country,  he  sues  out  a  commission 
to  assign  a  guardian,  and  put  in  his  answer;  and  whether  he 
pleads,  answers,  or  demurs,  still  it  must  be  done  by  his  guar- 
dian ;  for  if  it  is  the  plea,  answer,  or  demurrer  of  the  infant, 
without  doing  it  by  the  guardian,  it  will  be  irregular. 

But  when  the  infant  neglects  to  appear,  or  to  have  a  guardian 

assigned,  it  is  a  motion  of  course  (he  being  in  contempt  to  an  at- 

(i)Eglas  v.  Le  tachment)  to  pray  for  a  messenger  (6)  to  bring  him  into  court, 

Gros.  9  Ves.      an(j  wnen  ne  js  there,  the  court  always  assigns  him  a  guardian  : 

but  it  is  doubted  whether  this  can  be  done  against  a  peer  of  the 

realm  who  is  an  infant,  and  whose  person,  though  not  sacred,  is 

yet  privileged. 

Grave  v.  j-^n  infant   Js  not  liable  to  costs,  but  only  his  prochein  amy  ; 

Grave,  Cro.  j  •<?,         c                     ,                              ,     ,       J          •%., 

El.  77  Turner  an"  "  ne  re'use  to  Pa}'  tnem,  on  demand,  the  court  will  grant  an  at- 

v.  Turner,  tachment  against  him  (c}.  Yet,  where  an  infant  plain  tiff  was  taken 

2P.Wms.297.  in  execution  for  the  costs,  the  court  refused  to  discharge  him  on 

2  Str.  708.  motion  (d).  And  it  hath  been  adjudged,  that  costs  are  payable 
Slaughter  v.  ,  ••  r  ,.  j  r  i  *  /  \  Jo  f  J 

Talbot,  Willes,  b7  an  lnfant  defendant  (*). 

190.  The  prochein  amy  being  liable  to  the  costs,  he  cannot  of  course  be  examined  for  the 
infant,  Hopkins  v.  Neil,  2  Str.  1026.,  though  his  declarations  may  be  received  against  the 
infant.  James  v.  Hatfield,  i  Str. 548.  (c)  Slaughter  v.Talbot,  Barnes,  iz8.  Where  the  bill 
of  an  infant  is  dismissed  with  costs  upon  a  fact,  which,  though  not  known  when  the  bill  was 
filed,  yet  might  with  reasonable  diligence  have  been  known;  the  prochein  amy  will  not  be 
allowed  the  costs  out  of  the  infant's  estate.  Pearce  v.  Pearce,  9  Ves.  548.  (d)  Gardiner  v. 
Holt,  ^  Str.  1217.  Finley  v.  Jowle,  13  East.  6.  (c)  Dy.  104.  Hamlen  v.  Hamlen.  i  Bulstr.  189.  An 
order  appointing  a  guardian  for  an  infant  defendant  may  be  obtained  on  the  application  of  the 
plaintiff.  Williams  v.  Wynne,  10  Ves.  159.  Earl  of  Orford  v.  Churchill,  3  Ves.  and  Beam.  59. 

Doe  v.  Alston,       When  an  infant  sues,  it  is  the  practice  with  the  courts  of  law, 
i  T.  R.  490.       to  stay  lne  proceedings  till  the  prochein  amy^  guardian,  or  attor- 
ney hath  given  security  for  the  costs;  and  where  he  has  appeared 
to  be  in  low   circumstances,   or  incompetent  to  discharge  the 

costs, 
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costs,  they  have,  on  motion,  appointed  a  new  prochein  amy,  or 
guardian  of  sufficient  ability  (a).     It  hath  been  said  (b)  that  a  (a)aStr.  708. 
similar  practice  obtains  in  the  court  of  Chancery,  and  that  if  W  Turnerv- 
the  prochein  amy  be  insolvent,  the  defendant  may  apply  in  order  WnnTao? 
to  have  a  solvent  amy  named.     But  in  Squirrel  v.  Squirrel  (c],  (c)  a  cox'j 
in  Lincoln's  Inn  Hall,  17  Dec.  179!)  a  bill  having  been  filed  by  P.  Wms.  497. 
a  feme  covert  by  her  next  friend  against  her  husband,  it  was  note< 
moved  on  the  part  of  the  defendant,  that  all  proceedings  in  the 
cause  might  be  stayed,  until  the  prochein  amy  should  give  secu- 
rity for  costs,  or  another  prochein  ami/  be  named,  which  applica- 
tion was  supported  by  an  affidavit  of  the   bad  circumstances  of 
the  prochein  amy.    But  Lord  T/turlaw  refused  to  make  any  order ; 
and  said,  he  did  not  conceive  the  court  could  inquire  into  the 
circumstances  of  any  prochein   amy,  more  than    those    of  any 
common  plaintiff,  in  which  case,  though  the  plaintiff'  should  be 
insolvent,  the  defendant  cannot  help  himself;  that  in  the  cases 
of  an  infant  or  feme-covert  they  were  obliged  to  sue  by  their  next 
friend,  in  order  that  there  might  be  some  person  sueable  for  the 
costs;  (which  the  infant  and  feme  covert  themselves  are  not\)  but 
that  the  court  contented  itself  with   making  somebody  amesnable 
in  this  respect,  without  going  into  an  inquiry  concerning  his  abi- 
lity.— There  was  in  this  case  indeed  a  circumstance  upon  which 
his  lordship  in  some  degree   relied,  viz.    that    this   application 
svas  made  after  the  defendant  had  answered,  which  might  be 
considered  as  a  waver  of  any  application  of  this  nature,   though 
it  was  alleged  on  his  part  that  he  had  not  discovered  the  circum- 
stances of  the  prochein  amy  until  after  answer.] 


(L)  Of  the  Privilege  of   Infancy  as  to  the    Parol's 
demurring:  And  herein, 

i.  In  what  Actions  the  Parol  shall  demur. 

^HE  parol's  demurring  until  the  full  age  of  the  infant  is  a  dila-  Gilb.  Hist. 

latory  plea  or  temporary  bar,  and  peculiar  only  to  the  feudal  C.  P.  54.56. 
law;  for  in  the  civil  law,  the  guardian  was  party  to  the  suit  in-  r>BnlSR143' 
stead  of  the  infant;  and  if  there  was  malajides  in  his  defence,  he  32°.  4£*ast 
was  to  answer  it  to  the  infant.     But  the  wardship  in  the  feudal  493.  referred 
law  was  of  another  nature  ;  for  the  guardian  has  the  whole  profits  to  by  Law~ 
of  the  estate,  and  also  the  marriage  of  the  infant,  which  was  in  rence^~ 
order  to  breed  him  up  to  arms,  and  to  marry  him  to  such  per- 
son as  he  thought  might  continue  the  martial  strain,  that  so  the 
ward  might  subserve  the  original  design  of  the  tenure.  « 

Hence  it  was,  that  the  guardian  was  not  trusted  with  the  ac-  Gilb.Hist.C.P. 
tion,  nor  could  the  infant,  by  reason  of  his  imbecility  and  want  vbisaPra- 
of  understanding,  be  admitted  to  prosecute  or  defend'.    But  this  jfwfciSr^ 
establishment  was  confined  to  such  cases  where  the  right  of  the 
inheritance  was  in  demand,  and  was  not  allowed  to  actions  touch- 
ing the  possession.     And  the  reason  was  from  necessity;  for  if 
the  infant  was  not  allowed  to  defend  his  possession,  he  would  be 

C  c  2  stripped 
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stripped  of  all  he  had  during  his  minority.  And  so  of  inju- 
ries done  by  an  infant  the  parol  shall  not  demur,  because 
then  a  general  licence  would  be  given  for  infants  to  commit  in- 
juries; and  therefore  the  prosecution  of  those  actions  was  com- 
mitted to  the  next  friend,  and  the  defence  of  the  actions  against 
an  infant  to  a  special  guardian  assigned  by  the  court. 

6  Co.  3>b.  And  therefore  in  all  cases  where  a  naked  right  in  fee  descends 

Dyer,  I33-P*  from  any  ancestor  to  an  infant,  there,  in  every  action  ancestorial 
narytr»eeinfl  brought  l)y  the  heir  within  age,  the  parol  shall  demur;  lor  the 
the  origin  of  hiw  m  tn's  case  judges  it  less  prejudicial  that  the  infant  should 
this  privilege,  be  delayed  of  his  right,  than  that  he  should  run  the  hazard  of 
that  it  should  losing  it  for  ever,  which  he  might  be  in  danger  of  by  his  want 
te,jjejcet"  CX~  of  knowledge  in  setting  forth  his  title  as  he  ought  to  do. 

heirs  in  socage.  However,  it  has  been  so  decided  :  but  it  is  confined  to  heirs,  and  to  heirs 
taking  by  descent,  not  by  grant  or  purchase,  and  is  not  to  be  extended  to  an  infant  devisee 
sued  by  a  specialty  creditor  of  the  devisor  under  the  statute  of  3  W.  &  M.  c.  i. ;  for  before 
that  statute  was  passed,  the  feudal  tenures,  and  with  them  wardships,  of  which  this  privilege 
was  the  consequence,  had  been  abolished.  Flasket  v.  Beeby,  4  East.  485.  || 

Roll.Abr.  137.  Hence,  if  an  infant  brings  a  writ  of  right  as  heir  to  his  ances- 
6  Co.  3.b.  torj  anti  lays  the  esplees  in  his  ancestor,  the  tenant  may  pray 

that  the  parol  demur. 
6  Co.  3.b.  go,  in  afbrmedon  in  revert cr  the  parol  shall  demur,  because  he 

claims  as  heir  in  fee-simple  to  the  reversion,   and  must  lay  the 

esplees  in  the  donor. 

Gitb  Hist  ^0>   *n  a^  cascs  on  tne  fce'  as  ^  an  (a)  action  of  debt  on  the 

C.  P.\6.  obligation  of  the  ancestor  be  brought  against  the  heir,  there  the 

Moore,  7,4.  parol  shall  demur,  because  that  lays  a  burden  on  the  fee,  which 
Dyer,  239.  Oy  lavv  js  to  be  preserved  entire  until  the  infant  come  of  age, 
(l)  in°a  writ  smce  ^ne  Pr°fit  was  given  away  during  his  nonage  to  the  lord, 
of  debt  against  an  heir  he  shall  have  his  nge,  because  at  his  full  age  he  may  dis- 
charge himself  by  saying  he  hath  riens  per  discent.  Roll.  Abr.  140.  If  an  ancestor  dies  in- 
debted by  bond,  in  which  the  heir  is  expressly  bound,  and  leaves  no  personal  assets,  and  the 
lands  descend  on  an  infant  heir,  whether  equity  will  during  the  minority  of  the  heir  decree 
satisfaction,  is  made  a  qu&re  ;  I  Vern.  173.  and  there  said,  that  infants  may  be  sued  in  equity, 
and  that  there  is  no  precedent  that  the  parol  shall  demur;  and  in  i  Vern.  428.  it  is  said  by  the 
master  of  the  rolls,  that  he  thought  such  a  decree  reasonable;  but  the  reporter  adds  a  dubi- 
tatur  to  it.  ||  Where  lands  descend  on  an  infant,  the  parol  shall  demur  in  equity,  as  well  as 
at  law,  because  he  is  equally  incapable  of  defending  himself  in  one  court  as  in  the  other. 
Secus,  where  he  takes  as  special  occupant,  or  there  be  not  really  a  descent.  Chaplin  v.  Chap- 
lin, 3  R  Wms.  367.  See  Scarth  v.  Cotton,  Ca.  temp.  Talb.  198.  Davison  v.  Goddard,  Gilb. 
Eq.  Rep.  66.  Uvedale  v.  Uvedale,  3  Atk.  117.  But  where  satisfaction  is  sought  out  of  real 
assets,  so  that  the  parol  may  demur,  the  court  will  now  appoint  a  receiver  of  the  real  estate 
descended.  Sweet  v.  Partridge,  2  Dick.  696.  Docker  and  Horncr,  cited,  ibid.  Where  a 
testator  devised  estates  to  his  heir  at  law,  and  charged  one  of  them  with  the  payment  of  two 
legacies,  and  afterwards  died  indebted  on  specialty,  leaving  his  heir  an  infant;  it  was  holden, 
that  as  to  the  estate  charged,  the  parol  should  not  demur.  Mould,  v.  Williamson,  2  Cox,  386.)) 

6  Co. 3-b.  But  regularly  in  all  real  actions  brought  by  an  infant  of  his 

Cro.Ja.46?'  own  possession  the  parol  shall  not  demur;  for  the  granting  that 
the  parol  shall  demur  is  a  law  introduced,  not  for  the  delay  or 
prejudice  of  the  infant,  but  for  his  advantage. 

6  Co.  4«b.  Therefore  in  assises  of  novel  disseisin  and  mort  d 'ancestor,   the 

infant  has  not  his  age,  because  these  actions  are  brought  of  his 
own  seisin,  or  his  ancestor's  dying  seised,  which  may  be  prose- 
cuted during  minority. 

So, 
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80,  if  in  assise  the  infant  pleads  a  flat  bar,  ami  the  bar  is  found  48  E  .3. 33.6. 
against  him,  yet  the  assise  shall  be  taken  at  large;  because  the  ^j^    jj140' 
law  not  allowing  the  parol  to  demur  in  this  action,  which  \sft'S-  g  Co.  50.  a". 
ti'nnm  remcdiitm,  they  inquire  of  the  seisin  and  disseisin,  that  the  6  Co.  4.  b. 
infant's  whole  title  may  be   before  the  court,  and  he  not  suffer 
by  his  pleading. 

In  a  writ  of  annuity  against  an  heir  he  shall  have  his  age,   be-  Roll.  Abr.  140. 
cause  he  may  discharge  himself  by  saying  he  hath  nothing  by 
descent. 

So,  if  a  man  sues  execution  upon  a  statute  merchant  against  Co.  Lht.  290. 
an  heir  within  age,  and  ousts  him  thereby  (<z),   an  assise  lies  for  Roll.  Abr.  140. 
the  heir,  for  he  shall  have  his  age.  tent  -K  vojj  ' 

which  is  made  upon  the  possession  of  the  infant.     Hetl.  54. 

So,  if  a  man  sues  execution   upon  a  recognizance  against  an  3  Co.  13.  Co. 

heir  within  ajje,  he  shall  have   his  age,  though  he  be  charged  Lltt-*9°- 
.  2  Inst.  89. 

partly  as  tertenant.  Roll  Abr.  140. 

So,  upon  a  recognizance  in  nature  of  a  statute  staple  on  the  Bro.  Statute 
23  H.  8.  c.  6.  the  infant  shall  have  his  age;   for  the  statute  in  Mereh«rt»3J- 
this  particular  is  founded  on  the  reason,  and   follows  the  course  a  °\io0reJpj' 
of  the  common  law.    And  this  privilege  of  infancy  docs  not  only   20^. Dyer,' 239. 
protect  the  infant,  but  (b)  all  others  who  are  affected   by  the  a.  Co.  Ent.  u. 
judgment;  as,    if  there  be  father  and  tv\o  daughters,  and    the  ^    As,  if  the 
father  die,  one  of  the  daughters    being  within    age,    partition  ^tute'nier- 
being    made,  the  eldest  shall  not  be  charged  alone,  but  shall  chai>t  die,  and 
have  the  benefit  of  her  sister's  minority,  which  puts  a  stop   to  his  heir  within 

the  execution.  ^'e  endow  hi» 

mother,  the 

land  in  dower  shall  not  be  extended  during  the  minority  of  the  heir.     Co  Litt.  290. But 

though  upon  a  judgment  in  debt,  or  upon  a  statute  or  recognizance  there  can  be  no  proceed- 
ing against  an  infant  at  common  law  during  his  minority,  yet  it  is  said  there  may  be  iu  Chan- 
cery. 2  Chan.  Ca.  164.  #  vide  Lev.  197,  198. 

So,  if  a  man  recovers  in  an  action  of  debt  against  the  father,  Roll.  Abr.  140. 
who  dies,  in  a  scire  facias  against  the  heir  upon  this  judgment,  Co.  Litt.  290. 
he  shall  have  his  age. 

In  a  scire  facias  against  a  tertenant  to   have  execution  of  HolI.Abr.  140. 
damages  recovered   against  J.  S.  if  the  tertenant  be  within  age,  Co.  Litt.  290. 
and  in  by  descent,  he  shall  have  his  age. 

In  a  writ  of  customs  and  (r)  services,  which  is  a  writ  of  right  Roll.  Abr. 
in  its  nature,  in  which  judgment  final  shall  be  given,  an   infant  X39-  MI- 
in  by  descent  shall  have  his  age.  (c)  YeVhe 

may  be  distrained  for  rent  during  his  minority,  9  Co.  95.  a. 

In  a  cessavit  by  (rf)  descent,  though  it  be  of  its  own  cesser,  the  Co.  Litt. 
infant  shall  have  his  age,   because  he  cannot  tell  what  arrears  ^8o>  38x- 
there  accrued;  and  if  he  does  not  make  a  true  tender,  he  loses  a^ns't    QJI<38' 
the  whole  for  ever.  Pig.  Recover. 

(rf)But,  if  it 

be  a  purchase  it  seems  otherwise,  because  that  it  is  not  an  ancient  inheritance  of  the  family, 
for  which  he  was  to  be  inward;  tor  which  vtds  Plowd.  364.  b.  6  Co.  4.  b.  j  Inst.  401. 
Raym.  118.  j  Mod.  212. 

C  c  3  In 
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Roll.Abr.  137.       In  («)  a  writ  of  dower  the  parol  shall  not  demur  for  favour  of 

3  B"1^r' I4I>    dower ;  for  the  wife  must  be  subsisted. 

Roll.Rep.323. 

Cro.  Ja.  393.     a  Brown.  118.    (a)  So,  if  a  woman  brings  a  quod  ei  deforceat  upon  a  recovery 

had  of  land  which  she  claimed  to  hold  in  dower,  the  parol  shall  not  demur,  because  it  is  of 

the  nature  of  a  writ  of  dower.    Roll.  Abr.  137.    3  Bulstr.  135.  138.    Roll.  Rep.  251.   But,  if 

tenant  in  dower  be  disseised,  and  the  disseisor  die  seised,  his  heir  shall  have  his  age  against 

the  feme.    Roll.Abr.  137.    3  Bulstr.  142. 

Cro.  Ja.  in.  So,  in  dower  against  an  infant,  who  makes  default  upon  the 
Cro.  Eliz.  grand  cape  returned,  it  was  holden,  that  judgment  shall  be  given 

JORr  638t  TT<?  "Pon  tne  default;  for  the  infant  shall  not  have  his  age  in  dower, 
i  JtJrownl.  Us.  V .  .  .  .  .  '  . . ,,  ,  „  e>.  .  ,. , 

a  Leon.  59.       which  being  but  for  hfe,  she  may  be  totally  defeated  thereof  by 

his  frequent  defaults. 

Cro.  Ja.  392.  But  in  error  to  reverse  a  fine  levied  by  the  plaintiff  and  her 
Herbert  v.  husband,  the  heir  is  summoned  as  tertenant,  and  appears,  and 
Mnnn/ftj*  pleads  that  he  is  within  age,  and  prays  that  the  parol  may 

jnoore,  047.        *  i    •      •«•  111  i         •  •  i 

S, C.  demur;  plamtiri  counterpleads  the  age,   shewing  that  she  was 

cntit'ed  to  have  dower  before  the  fine  levied,  and  now  is  barred 
of  her  dower  by  this  fine,  which  is  erroneous,  and  sets  forth 
the  errors,  and  seeks  to  be  restored  to  her  writ  of  dower.  But 
upon  demurrer  and  solemn  argument  it  was  adjudged,  that  the 
parol  shall  demur,  and  that  she  shall  not  have  the  advantage 
to  take  from  him  his  age,  having  by  the  fine,  so  long  as  it 
stands  in  force,  barred  herself  of  her  dower ;  and  therefore  the 
law  shall  rather  favour  the  infant,  whose  privilege  is  immediate, 
than  hers,  which  is  but  mediate  after  the  fine  reversed.  But 
in  Moore  it  is  said,  if  he  had  not  been  tertenant,  he  should  not 
have  had  his  age  in  this  writ  of  error.  The  reason  seems, 
because  then  she  would  not  have  recovered  her  dower  against 
him,  and  then  it  is  not  reasonable  his  nonage  should  stand 
in  the  way  to  hinder  her  from  recovering  her  dower  against 
another. 

Roll.Abr.  137.  In  an  attaint  against  the  heir  of  the  (b]  feoffee,  the  parol  shall 
(b)  The  same  not  demur  for  the  nonage  of  the  defendant,  for  the  mischief  of 

law  in  an          ^  t]eatn  of  the  petit  jury,  before  his  full  age. 
attaint  against 

tenant  in  dower  within  age,  who  was  the  wife  of  the  recoverer,  and  is  endowed  of  his  pos- 
session, i  Roll.  Abr.  738.  739. 

Roll.Abr.  138.  In  a  quarc  im2)edil  the  parol  shall  not  demur  for  the  nonage 
3  Bulstr.  of  the  patron  defendant,  because  the  lapse  may  incur  during  his 
131. 142.  nonage. 

Roll.  Abr.  138.  So,  if  the  king  presents,  in  right  of  the  heir  in  ward,  to  a 
Roll.  Rep.  324.  church  of  which  another  is  patron,  of  the  grant  of  the  father 
of  the  ward,  with  warranty  of  the  land  to  which  this  is 
appendant,  who  left  assets  to  the  ward,  and  the  patron  sues 
by  petition  to  the  king  to  repeal  his  presentation,  shewing  the 
matter;  the  parol  shall  not  demur  for  the  nonage  of  the  ward 
for  the  mischief  of  the  lapse;  and  this  suit  is  in  the  nature  of  a 
quare  irnpedit. 

Dyer,  104.  In  a  writ  of  estrepement  against  an  infant  he  shall  not  have 

»Inst.3a8.      his  age,  because  this  action  is  in  nature  of  a  trespass,  and  this 
done  by  himself. 

Jn 


(L)  Privilege  of  Infancy  as  to  ParoFs  demurring.  391 

In  a  writ  of  partition  between  (a)  coparceners,   age  does  not  6  Co.  4.  b. 

lie  for  the  defendant,  for  nothing  is  demanded  but  a  partition.      Co.Lut.i7i.a. 

(a)  The  same 
law  of  jointenants  and  tenants  in  common.     Hob.  179.  adjudged. 

In  a  (b}  per  qtite  seroitia  the  defendant  shall  not  have  his  age,  9  Co.  85. 

but  shall  be  compelled  to  attorn,  for  he  is  not  prejudiced  in  the  Co.  Litt.  315. 

.        ,'  r          i         u  rr  ii  2  Brownl.  84. 

inheritance  by  the  attornment;  for  when  he  comes  or  lull  age  he  Roll.Ahr.  1^8. 

may  disclaim  to  hold  of  him,  or  say  that  he  held  by  less  service,  (b)  The  same 


notwithstanding  this  attornment.  law.  in  a 

juris  clamat 
against  an  infant.    Co.  Litt.  315.    Roll.  Ahr.  138. 

In  a  per  qua:  servitia  if  the  tenant  says  the  conusor  is  dead,  Roll.  Abr.  138. 
his  heir  within  age,  the  parol  shall  not  demur  for  his  nonage, 
though  it  may  be  the  conusor  was  tenant  in  tail  ;  for,  it   seems, 
the  heir,  if  he  was  of  full  age,  could  not  come  to  plead  this,  but 
the  tenant  may  plead  it,  if  it  be  true. 

In  a  qnis  juris  clamat  by  him  in  reversion  against  tenant  in  Roll.  Ahr.  138. 
dower,  the  parol   shall   not  demur  for  the  nonage  of  the  de- 
mandant; for  be  he  of  full  age,  or  within  age,  he  ought  to  war- 
rant the  land  to  the  tenant  in  dower,  because  of  the  reversion, 
by  force  of  an  act  in  law. 

But,  if  an  infant  in  reversion  brings  a  quid  juris  clamat  against  Roll.Abr.  138. 
tenant  for  life,  the  parol  ought  to  demur  (c)  ;  for  he  hath  a  war-  6  Co.  4.  a. 
ranty  against  his  lessor  by  special  deed,  to  which  the  plaintiffwho  the  tenamTor 
is  within  age  cannot  bind  himself.  life  hath  a 

privilege  not  to  be  impeached  of  waste,  &c.  Co.  Litt.  300.  a.  3  Bulstr.  137.  9  Co.  85. 
Roll.  Rep.  323. 

In  a  writ  ofmesne  the  parol  shall  not  demur  for  the  nonage  6  Co.  3.  b. 
of  the  demandant,  because  it  is  brought  for  the  wrong  and  damage  9  Co.  85. 

done  to'the  demandant  himself. 

138,  JJ9- 

In  a  contribiitione  facienda  by  one  coparcener  against  another,   Roll.  Abr.ijj. 
the  parol  shall  not  demur  for  the  nonage  of  the  tenant,  though 
he  says  that  his  ancestor  died  seised,  and  held  sine  contribiitione 
facienda, 

In  a  scire  facias  (d)  against  the  heir  of  him  against  whom  the  Roll.  Abr.i^g. 
recovery  \vas  had,  if  the  heir  be  in  by  descent  from  another  an-  W  **"*  in  a 
cestor,  than  he  against  whom   the  recovery  was  had,  he  shall  bnjuihTbv-  an 
have  his  age.  infant,  the 

parol  shall  not 

demur  for  the  nonage  of  the  demandant.  Roll.Abr.  139.  -  But  where  it  shall  demur  in  a 
scire  facias  to  execute  a  remainder  limited  to  the  ancestor,  vide  Moore,  16.  3?.  And.  24. 
Dais.  37.  Kelw.  204.  N.  Bendl.  121. 

If  a  man  brings  a  (e]  writ  of  error  against  the  heir  of  him   Roll.  Abr.i39. 
that  recovered,  being  within  age,  and  in  by  descent  in  the  land,  [^ut  it  seems, 
the  parol  shall  not  demur  for  his  nonage,  though  perhaps  he  w'here^the'te- 
hath  a  release,  or  other  matter  to  bar  the  plaintiff,  which  he  hath  nant  pleads  in- 
not  knowledge  to  plead  within  age.  fancy,  and.  is 

in  by  descent, 

he  shall  have  his  age.     Herbert  v.  Binion,  i  Roll.  Rep.  251.  313.    Cro.  Ja.  ^92.  S.  C.    Moore 
847.  pi.  1148.  S.  C.    2  Bulstr.  138.  S..C.    Aland  v.  Mason,  i  Str.  861.}    (e]  Age  lies  not  in  a 

C  c  4  vn\ 
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writ  of  deceit,  3  Bulstr.  135.    Roll.  Rep.  251.,  because  the  summoners  and  viewers  may  die. 
Cro.  Ja.  3  9  a. 


Dyer,  136.  j 
Dais.  22. 
Moore,  35. 
Kelw.  205. 
Dyer,  137. 
a  Hawk.  P.  C. 
•  «3-  §  3°- 


Inst.  257. 


a  Inst.  257. 


In  a  petition  to  the  king  in  the  nature  of&formcdofl  in  remain- 
der, the  parol  shall  demur  for  the  nonage  of  the  petitioner. 

In  an  appeal  of  murder  the  parol  shall  not  demur  for  the  non- 
age of  the  plaintiff'.  2  Inst.  320.  Said  to  have  been  adjudged  and 
approved  by  continual  experience  of  late  time;  and  the  reason 
of  failure  of  battle  is  of  no  force;  for  a  man  of  seventy  may  have 
an  appeal,  and  the  defendant  shall  be  ousted  of  battle. 

At  common  law,  if  a  man  had  been  disseised,  and  the  disseisee 
or  disseisor  had  died,  the  heir  within  age,  in  a  writ  of  entry  sur 
disseisin,  brought  by  the  heir  of  the  disseisee,  or  against  the  heir 
of  the  disseisor,  being  within  age,  the  parol  should  have  de- 
murred till  the  full  age  of  the  heir  respectively. 

So,  notwithstanding  the  disseisor  had  died  (a]  pending  a  writ 
disseisin 


if  the  grandfather  had  been  disseised,  and  brought  an  assise,  and  died  pending  the  writ,  and 
after  the  father  had  brought  a  writ  of  entry  sur  disseisin,  and  pending  this  writ  the  father  had 
died,  if  the  son  had  immediately  brought  a  writ  of  entry,  the  parol  should  not  have  demurred 
for  his  nonage.  6  Co.  4.  b. 

2  Inst.  291.  At  common  law  in  a  mort  tf  ancestor,  aiel,  bcsaiel  or  cosinage,  if 

the  tenant  had  pleaded  a  feoffment  or  release  from  a  collateral 
ancestor,  with  warranty,  in  bar,  fyc.  the  parol  would  have  de- 
murred. 

(i)3E.i.c.47-  By  the  (fi)  statute  of  Westm.  i.  0.47.  it  is  enacted,  "  That 
(c)  So,  though  "  if  any  one  (c]  purchase  a  writ  of  novel  disseisin,  and  he  against 
he  dies  before  «  whom  the  writ  was  brought  as  disseisor  dies  before  the  assise 
theC\vrite-  for  "  be  PassetJ'  tnen  tne  plaintiff'  shall  have  his  writ  of  entry  (d)  -upon 
this  is  put  only  "  disseisin  against  (e)  the  heir  or  heirs  (f)  of  the  disseisor  their 
to  shew  the  "  ancestor,  or  against  their  heirs  of  what  age  soever  they  be.  In 
"  the  same  wise  (g)  the  heir  or  heirs  of  the  disseisee  shall  have 
"  their  writs  of  entry  against  the  disseisors,  their  ancestors,  or 
"  their  heirs,  of  what  age  soever  they  be,  if  peradventure  the 
"  disseisee  die  before  that  he  hath  purchased  his  writ;  so  that 
.  "  for  the  nonage  of  the  heirs  of  the  one  party  nor  of  the  other, 

251'  A  i-TuT8  "  the  writ  shall  not  be  abated,  nor  the  plea  delayed;  but  as 
extends  only  ,  *  J. 

to  a  writ  in  the       much  as  a  man  can  without  otiending  the  law,  it  must  be 
•per,  and  not      "  hasted  to  make  fresh  suit  after  the  disseisin,  (h) 
in  the  post  ,- 

so  that  if  the  heir  of  the  disseisor  makes  a  feoffment  in  fee,  and  the  feoffee  dies,  his  heir  within 
age,  in  a  writ  of  entry  against  him,  shall  have  his  age.  2  Inst.  257.  -  So,  it  extends  not  to 
the  vouchee  or  prayce  in  aid.  a  Inst.  257.  2  Leon.  148.  If  the  heir  of  the  disseisor  takes 
husband,  and  has  issue  within  age,  and  dies,  and  the  disseisee  brings  a  writ  of  entry  against 
the  tenant  by  the  curtesy,  and  he  prays  in  aid  of  the  heir  within  age,  he  shall  have  his  age; 
for  this  is  a  writ  of  entry  in  the  post,  being  against  tenant  by  curtesy.  2  Inst.  257.  (e]  This 
extends  to  the  heir  of  the  heir;  so  that  in  this  special  case  a  writ  of  entry  in  the  per  and  cui 
is  within  the  act.  2  Inst.  257,258.  (/)  Special  heir  as  in  gavel-kind,  borough-english,  &c. 
.within  this  act.  2  Inst.  258.  (g)  By  this  clause  express  provision  is  made  in  case  the  disseisee 
dies  before  purchase  of  his  writ.  3  Inst.  528.  (h)  Intended  after  the  death  of  the  disseisor, 
and  fresh  suit  regularly  is  within  a  year  and  a  day  after  his  death,  within  which  time  continual 
claim  is  to  be  made.  ^  Inst.  258. 

Bv 


mischief  of 
this  particular 
case,  whereas 
the  body  of 
the  act  is  ge- 
neral, a  Inst. 
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By  the  statute  of  (a)  Gloucester,  c,  2.     "  If  a  child  within  (a)6E.  i.e.  a. 
«  age  be  holden  from  his  heritage  after  the  death  of  his  cousin,  (A)  This  put 
(6)  grandfather,  or  great-grandfather,  whereby  he  is  driven  to  only  for  ex- 
«  his  writ,  and  his  adversary  cometh  into  the  court,  and  for  his  extends  to 
«  answer  allegeth  a  feoffment,  or  pleadeth  some  other  thing,  mother,  bro- 
"  whereby  the  justices  award  an  inquest,  there  whereas  the  in-  ther,  sister, 
«<  quest  was  deferred  until  the  full  age  of  the  infant,  now  the  unc'e,  &c. 
"  inquest  shall  pass  as  well  as  if  he  were  of  full  age."  ofanj  of  which 

a  mort  f  ances- 
tor lies.     2  lost.  291. But   this  act  extends  not  to  actions  anceitral  drotiurel,  hut  giving 

the  infant  a  trial  during  his  minority,  it  gave  it  in  such  actions  as  he  might  not  be  foreclosed 
of  his  right,  but  at  his  full  age  might  have  recourse  to  a  writ  of  a  higher  nature;  and  there- 
fore, it  extends  not  to  any  formedon,  dum  nan  compost  infra  tetattm,  sur  cui  in  vtia,  &c. 
*  Inst.  129. ;  yet  i-itie  flro.  Age,  5. 


2.   Where  the  Parol  shall  demur  without  any  Pica  pleaded. 


The  treneral  rule  herein  is,  that  where  a  naked  right  in  fee  de-  6  Co.  j:.b.  4.  a. 

•  T\ 

scend's,  of  which  the  ancestor  was  once  in  possession,  there,  in  an  ufex»  137-*- 
action  ancestorel  brought  by  the  infant,   the  parol  shall  demur 
without  plea:  but  the  parol  shall  not  demur  without  plea  where 
the  ancestor  died  seised,  or  where  the  action  is  brought  of  the 
seisin  or  possession  of  the  infant. 

Therefore  in   a  writ  of  right,   as  heir  to  his  ancestor,  (c)  the  6  Co.  j.b. — 
parol  shall  demur  without  any  plea,  because  there  is  an  action  And  this  is  not 
ancestral  droiturel,  and  he  lays  the  esplees  in  his  ancestor. 

Gloucester,  c.  2.     a  Inst.  291.    (c)  Though  the  battel  may  be  deraigned  by  champions.    Dver, 
'37- 

So  in  a  formcdon  in  revcrtcr,  the  parol  shall  demur  without  Roll.  Abr.  137. 
plea,  because  he  claims  as  heir  in  fee-simple  to  the  reversion,  and  £^o.  3.^ 
not  performam  doni,  and  therefore  the  right  of  the  fee  would  be 
bound. 

But  on  ajbnnedon  in  descender  and  remainder,  the  parol  shall  Roll.  Abr.  137. 
not  demur  without  plea,  (d)  because  rolunlas  donat-oris  in  chattel  *  *"st>  a?1- 
sud  manifeste  cxp-essa  de  c&tero  obse/refut;  and  being  founded  on  /d)  Because 
what  is  exactly  expressed  in  the  deeds,  though  it  be  a  droiturel  this  is  a  writ 
action,  yet  it  may  be  prosecuted  during  minority:  but,  if  the  of  possession, 
tenant  plead  in  bar  a  warranty  and  assets,  there,  the  parol  shall  ^°  •  Abr-J37- 
demur,   because  that  concerns  also  all  the  other  inheritance  of 
the  infant. 

In  a  sur  ad  in  vita  the  parol  shall  demur  for  the  nonage  of  the  RoU.Abr.j3;. 
demandant,  without  any  plea  pleaded. 

In  a  writ  of  'xarrantia  chartce  brought  by  an  infant,  the  parol  Roll.  Abr.  13 7. 
(e)  shall  not  demur  for  his  nonage,   though  the  warranty  was  (e~)  Otherwise, 

made  to  his  ancestor.  if  th?  d?fend- 

ant  denies  the 
deed.    Roll.  Abr.  141. 

In  replevin  against  an  infant,  if  he  avows  upon  the  plaintiff,   Roll. Abr.  140. 
and  the  plaintiff  shews  forth  the  release  of  the  father  of  the  in- 
fant to  hold  by  less  services,  yet  the  parol  shall  not  demur. 

In 
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Roll. Abr.  140.  In  trespass  vi  4"  armis  against  an  infant,  who  justifies,  for  a 
rent  out  hujusmodi,  as  heir  to  his  father,  if  the  other  shews  forth 
a  deed  made  by  the  ancestor  in  discharge,  yet  the  parol  shall  not 
demur,  but  he  ought  to  answer  to  the  deed  immediately. 

Roll.  Abr.  137.        In  a  writ  of  (a)  right  of  ward   the  parol  shall  not  demur  for 

1 1nst.  ii2.        the  nonage  of  the  demandant,  though  this  be  a  writ  of  right, 
(a)  So,  inet- 

ckeat,  cessavit,  drnit,  sur  disclaimer  brought  by  an  infant,  because  he  hath  the  seignory  in  pos- 
session, in  respect  of  which  he  claims,  and  no  right  to  the  land  was  ever  in  the  ancestor. 
6  Co.  3.b.  Dyer,  137. 

If  an  infant  aliens  within  age,  and  dies  within  age,  and  his 
heir  brings  a  (b}  dumfuit  infra  cetatem^  the  tenant  may  pray  that 
the  parol  may  demur,  and  yet  the  action  did  not  descend,  but 
the  right  only ;  for  the  father  could  not  have  this  action,  be- 
cause he  died  within  age  —  said  in  (c)  MarkaVs  case,  and  seems 
to  be  intended  without  plea  pleaded. 


Dyer,  104- 
And  this 
is  not  altered 
by  the  statute 
of  Gloucester, 
c.  2.  2  Inst. 
291.    (4)  So, 
in  a  dum  non 


in  a  aum  non 
juit  compos  mentis.     6  Co.  4.     (c)  6  Co.  4.  b. 


If  in  a  scire  facias  to  execute  a  fine,  by  which  a  remainder  was 
limited  to  the  grandmother  of  the  •plaintiifj  whose  heir,  fyc.  the 
defendant  prays  the  parol  may  demur,  yet  he  shall  answer  over, 
because  he  does  not  plead  the  deed  of  his  ancestor. 


And.  24. 
Sandys  and 
Sir  Edward 
Bray,  ad- 
judged. Dais. 
3 7- S.C.  ad- 
judged ;  the  rather,  because  no  freehold  is  demanded  by  the  writ,  but  an  execution  of  the 
fine  only.  Kelw.  104.  S.  C.  adjudged,  upon  the  reason  in  Dais.  Moore,  35.  S.  C.  ad- 
judged. Moore,  16.  seems  to  be  the  same  case  adjudged,  though  the  particular  estate 
was  determined  in  the  life  of  the  demandant's  father ;  and  there  said,  if  the  defendant  had 
pleaded  the  deed  of  the  ancestor,  &c.  it  should  have  demurred.  N.  Bendl.  i  ji.  S.  C.  adjudged. 
6  Co.  3.  a.  S.  C.  cited.  Dyer,  138.  like  point  cited. 


3-   Upon  what  Plea  pleaded  the  Parol  shall  demur. 

6  Co.  3.b.  In  an  action  of  the  possession  of  the  infant  himself,  the  parol 

Roll.  Abr.  141.  shall  not  demur  upon  any  plea  pleaded. 

6  Co.  3-b.  As  in  a  writ  of  entry  of  a  disseisin  done  to  himself,  brought  by 

Roll.  Abr.  141.  an  jnfant)  if  the  tenant  pleads  the  feoffment  of  the  father  of  the 
demandant,  with  warranty  to  him,  yet  the  parol  shall  not  demur, 
because  this  is  brought  of  his  own  possession. 

a  Inst.  411.  So  in  an  assise,  the  parol  shall  not  demur  for  the  nonage  of  the 

8  Co.  50.  demandant,  though  the  deed  of  his  ancestor  be  pleaded  in  bar, 

6  Co.  4  b.  because  this  is  brought  of  his  own  possession,  anil  the  circum- 
stances shall  be  inquired  in  it. 

In  af&rmedon  in  descender,  if  the  tenant  pleads  the  feoffment  of 
the  ancestor  of  the  demandant,  with  warranty  and  (d)  assets,  and 
the  demandant  (e)  denies  the  deed,  the  parol  shall  demur  for  the 
nonage  of  the  demandant. 

Roll.  Abr.  141.    (e}  But  whether  without  denying  the  deed  the  parol 
shall  demur,  qu<crc  ;  $  vide  Roll.  Abr.  141. 

Roll.  Abr.  141.  jn  a  q,mrc  iwpedit  if  a  feoflinent  of  an  acre  to  which  an  ad  vow- 
son  is  appendant,  with  warranty  of  the  ancestor  of  the  defendant, 


Roll.  Abr.  141. 
(d)  The  same 
law,  if  a  col- 
lateral war- 
ranty be  plead- 
ed in  bar  of  this  action. 
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is  pleaded,  with  assets  from  the  same  ancestor,  though  the  de- 
fendant be  within  age,  yet  the  parol  shall  not  demur,  for  the 
mischief  of  the  lapse  incurring  in  the  mean  time. 

In  an  action  real,  if  the  tenant  pleads  in  bar  the  feoffment  of  Roll.  Abr.  14*. 
the  ancestor  of  the  demandant,  with  warranty  to  J.  £,  and  his 
assigns,  whose  assignee  he  is,  and  says,  that  assets  descended  to 
the  plaintiff;  to  which  the  demandant  says,  nothing  descended  ; 
in  this  case  the  parol  shall  demur,  because  though  the  feoffment 
and  warranty  is  not  in  question,  but  only  the  assets,  which  the 
infant  may  well  try,  yet  if  he  takes  this  issue,  the  deed  of  the 
ancestor  shall  be  holden  to  be  confessed  by  him. 

So,  for  the  same  reason,  if  in  nformedon  in  descender  the  te-  Roll.  Abr.  141. 
nant  pleads  a  feoffment  by  the  ancestor  of  the  demandant  to  A. 
and  A,  the  father  and  mother  of  the  tenant,  and  to  the  heirs  of 
the  father  with  warranty,  and  that  they  are  dead,  and  avers  that 
assets  are  descended  to  the  demandant  within  age,  though  the 
demandant  says,  that  B.,  the  mother  of  the  tenant,  is  yet  living. 

In  an  (a]  assise  (6)  against  an  infant,  if  the  issue  be  whether  the   RoIl.Abr.i4* 
tenant  be  a  bastard  or  mttlier,  which  is  to  be  tried  by  the  bishop,  («)  But  other- 
by  which  his  blood  is  to  be  bound  perpetually,  yet  the  parol  shall  JJJJJJ^1",11 
not  demur,  because  this  is  of  his  own  wrong,  and  there  shall  be  detcender;  far 
no  delay  in  this  writ.  there  if  the 

issue  be,  whe- 
ther the  tenant  be  a  bastard,  the  parol  shall  demur.  Roll.  Abr.  142.  (6)  But  otherwise  it  ie, 
if  the  issue  be,  whether  the  demandant  be  a  bastard.  Roll.  Abr.  141. 


4.  For  the  Nonage  of  what  Person  the  Parol  shall  demur. 

The  parol  shall  not  demur  for  the  nonage  of  the  king,  because  Roll.  Abr.  14*. 
the  law  always  adjudges  him  of  full  age. 

la  an  action  brought  by  baron  and  feme  for  the  inheritance  of  R°N-Abr.i4» 
the  feme,  the  parol  shall  not  demur  for  the  nonage  of  the  baron, 
because  in  the  right  of  the  feme. 

In  a  writ  of  mcsne  brought  by  baron  and  feme  in  right  of  the  Roll.  Abr.j43. 
feme,  the  parol  shall  not  demur  for  the  nonage  of  the  feme. 

la  detinue  against  an  executor  upon  a  delivery  to  the  testator,   Roll.  Abr.  141. 
the  parol  shall  not  demur  for  the  nonage  of  the  executor. 

In  an  action  of  debt  brought  against  baron  and  feme,  upon  an   Roll.Abr.i4a. 
obligation  of  the  ancestor  of  the  feme,  the  parol  shall  demur  for 
the  nonage  of  the  feme. 

Ina.pr<ecipe  quod  reddat  against  baron  and  feme  of  land  that  Roll.  Abr.  141. 
the  feme  had  by  descent,  the  parol  shall  demur  for  the  nonage 
of  the  feme,  though  the  baron  be  of  full  age. 

A  feme  received  for  default  of  her  husband  shall  have  her  age,   Roll.  Abr.  142. 
though  the  baron  was  of  full  age. 

5.  In  respect  to  what  Estate  or  Interest  the  Parol  shall  demur. 

If  an  infant  be  in  by  (c)  purchase,  he  shall  not  have  his  age.      Carter,  88. 

Roll.  Abr.  143 
(c)  It  an  infant  be  in  by  abatement,  and  not  by  descend  he  shall  not  have  hi*  age.   Roll.  Abr. 

J43. 
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143. But,  if  the  heir  of  the  disseisee  enters,  he  shall  have  hi»  age.     Roll.  Abr.  144. 

So,  if  the  tenancy  escheats  to  an  infant,  who  is  in  by  descent  in  the  seignory,  he  shall  have 
his  age.     Keilw.  105. 

Roll.Abr.  143.  As,  if  there  be  a  lease  for  life,  the  remainder  to  the  right  heirs 
of  J.  £,  who  is  dead  at  the  time,  his  heir  within  age,  he  shall  not 
have  his  age  when  he  comes  in  by  aid  prayer,  for  he  hath  it  by 
purchase. 

Roll.Abr.  143.  If  an  infant  hath  an  estate  in  possession  by  purchase  sufficient 
to  answer  the  action,  though  he  hath  the  residue  of  the  estate  by 
descent,  he  shall  not  have  his  age. 

Roll.Abr.  143.  As,  if  the  father  and  son  and  heir  purchase  to  them  and  the 
heirs  of  the  father,  and  after  the  father  dies,  and  a  real  action  is 
brought  against  the  son,  he  shall  not  have  his  age,  although  he 
hath  the  remainder  in  fee  by  descent. 

Roll.Abr.  143.       If  lessee  for  life  (a)  surrenders  to  an  infant  who  hath  the  rever- 

(o)  For  quoad    sion  by  descent,  he  shall  not  have  his  age. 

strangers  the 

estate  for  life  hath  continuance.    Co.  Litt.  338.  b. 

Roll.Abr.  If  the  father  en  feoffs  his  son  and  heir  in  fee  (b)  with  warranty, 

143, 144.          and  dies,  the  son  shall  have  his  age,  because  the  warranty  is 

(b)  So,  if  he       extinct,  and  therefore  in  lieu  thereof  he  shall  be  adjudged  (c)  in 
be  enfeoffed       .       ,  J      fc>       v  / 
by  his  father      by  descent. 

without  warranty ;  for  he  may  elect  to  be  in  of  the  one  estate  or  of  the  other.  Roll.  Abr.  144. 

(c)  So,  if  tenant  in  tail  enfeoffs  his  issue,  and  dies,  the  issue  shall  hare  his  age,  for  he  is  re- 
mitted, and  so  in  by  descent.     Roll.Abr.  144. 

Roll.Abr.  144-  If  an  infant  be  enabled  by  custom  to  have  and  alien  his  land 
at  a  certain  time,  as  at  fifteen  years  of  age,  or  when  he  can  mea- 
sure a  yard  of  cloth,  after  this  time,  and  before  his  full  age  of 
twenty-one,  he  shall  have  his  age ;  for  the  custom  being  to  be 
construed  strictly,  does  not  extend  to  this  collateral  thing. 
Roll.Abr.  143.  1°  zformedon  in  reverter,  if  the  demandant  makes  himself  heir 
to  the  donor,  as  heir  at  common  law,  and  the  tenant  claims,  as 
younger  son,  as  heir  to  the  donor  by  the  custom,  and  prays  the 
parol  to  demur  for  his  nonage,  yet  it  shall  not  demur,  because 
they  both  claim  to  be  heir  to  the  same  person. 

Roll.Abr.  143.  In  a  nuper  obiit  by  the  aunt  against  the  niece,  and  a  demand 
6  Co.  4.  b.  of  the  seisin  of  the  father  of  the  aunt,  who  was  the  grandfather 
S.  P.  cited  and  of  the  tenant,  the  tenant,  who  is  in  by  descent  from  her  mother, 
said,  tor  it  is  ^\IQ\\  not  ]iave  ner  age  because  they  are  one  heir,  and  of  equal 
principally  to  ...  •  -n  i  i  i  i  i-  i 

try  the  privity  condition  as  to  privity  or  blood,  where  the  common  ancestor  died 

of  blood.          last  seised,  as  the  case  must  be  intended. 

Roll.Abr.  143.  But,  if  land  descend  to  A.  and  J3.y  coparceners,  and  they 
enter,  and  have  issue,  and  die  seised,  in  a  nupcr  obiit  by  one  of 
the  issue  against  the  other  within  age,  the  parol  shall  demur  for 
the  nonage  of  the  tenant,  because  their  common  ancestor  did 
not  die  last  seised. 

Roll.Abr.  144.  If  a  devise  be  to  the  heir  in  tail,  and  if  he  die,  #c.,  that 
another  shall  sell  it,  the  devisee  shall  not  have  his  age,  because 
he  hath  the  estate-tail  by  purchase. 
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If  a  gift  be  made  to  the  father  for  life,  the  remainder  in  tail  Roll.  Abr.  144. 
to  the  son,  the  remainder  to  the  right  heir  of  the  father,  and 
after  the  father  die,  and  the  fee  descend  upon  the  son  within  age, 
yet  he  shall  not  have  his  age,  because  he  hath  the  estate  tail  by 
purchase. 

So,  if  a  gift  be  made  to  the  father  for  life,  the  remainder  to  Roll.Abr.i44. 
a  stranger  in  tail,  the  remainder  to  the  son  in  tail,  the  remainder 
to  the  right  heirs  of  the  father,  and  after  the  stranger  die  without 
issue,  and  after  the  father  die,  and  the  fee  descend  upon  the  son 
within  age,  yet  he  shall  not  have  his  age,  because  he  hath  the 
tail  by  purchase. 

If  A.,  being  tenant  in  tail,  enfeoff  B.  to  the  use  of  A.  and  his  N.Bendl.  156. 
wife  for  life,  and  after  to  the  heirs  of  A.,   and  A.  die,  and  the  ^'all^r  T- 
wife  grant  her  estate  to  C.,  and  his  heirs,  during  the  life  of  the  -™^ 
wife,  and  C.  enter,  and  die,  and  the  lands  descend  to  his  heir,  And.  tr.  S.C. 
against  whom  the  issue  in  tail  brings  a.formedoii,  the  defendant  adjudged, 
shall  not  have  his  age,  because  he  is  in  only  as  an  occupant,  and  Barter,  88- 
no  estate  of  inheritance  descended.  Chaplin  v. 

Chaplin,  3  P.  Wins.  367. 

6.  Where  for  the  Nonage  of  the  Vouchee. 

If  an  infant  be  (a)  vouched  and  bound  to  warranty  by  the  Roll. Abr.  144. 
deed  of  his  ancestor,  the  parol  shall  demur  for  the  nonage  of  (a)  When  for 
the  infant.  the  nonage  of 

the  vouchee 

in  a  writ  of  entry  sur  disseisin,  notwithstanding  the  statute  of  Westminster  i.  0.46.  ride  a  Inst. 
257.    Dyer,  137. 

If  two  coparceners  in  gavelkind  are  vouched  as  one  heir,  the  Roll.  Abr.  144. 
parol  shall  demur  for  the  nonage  of  the  youngest,  if  he  be  seised; 
vet  lie  is  vouched  but  for  his  possession. 

So,  if  one  coparcener  be  vouched,  and  have  aid  of  the  other  Roll.  Abr.  144. 
coparcener,  who  is  within  age,  the  parol  ought  to  demur. 

If  a  feme  tenant  in  dower  vouches  the  heir  of  her  husband,  RoIl.Abr.  144. 
and  the  husband  of  the  heir,  the  parol  shall  not  demur  for  the  V )  But 
nonage  of  the  (4)  baron,   his  wife  being  of  full  age,  because  the  - 

baron  is  vouched  only  for  the  inheritance  of  the  feme.  murred,   if 

both  had  been  within  age  or  the  feme  only.     Roll.  Abr.  144,  145. 

If  the  youngest  son  enter  into  the  inheritance  descended,  the  RoIl.Abr.  145. 
parol  shall  not  demur  for  his  nonage,  if  he  be  vouched  as  heir 
within  age.  if  the  eldest  son  be  of  full  age,  who  is  heir  in  right, 
because  he  cannot  be  heir  by  continuance. 

If  a  bastard  be  vouched  within  age  by  reason  of  his  possession,  Roll.  Abr.  145. 
the  parol  shall  demur  for  his  nonage,  because  he  may  be  heir  by  Co.  Litt.  344. 
continuance  all  his  life,  without  claim  to  the  contrary. 

If  an  infant  be  vouched  by  lessee  for  life,  by  reason  of  the  RoIl.Abr.  145. 
reversion,  which  he  hath   by  descent,  the  parol  shall  demur, 
although  he  hath  not  the  freehold  by  descent. 

At  common  law  if  the  husband  had  aliened  the  lands  of  his 
wife,  with  warranty,  and  died,  and  in  a  ail  in  vita  by  the  wife,  or 

a  svr 
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a  sur  cni  in  vita  by  the  heir  of  the  wife,  the  alienee  had  vouched 

the  heir  of  the  husband  within  age,  the  parol  should  have  de- 

murred till  the  full  age  of  the  vouchee. 

(a)  13  E.  i.  Jjut  by  the  statute  of  (a)  Westm.  2.  c.  40.  it  is  enacted,  that  if 

since'  the  Ut  t^ie  husband  aliens  the  right  of  his  wife,  (b]  the  suit  of  her  or 
32  H.  8.  c.  28.  her  heir,  after  the  death  of  her  husband,  shall  not  be  delayed 
(by  which  an  by  the  nonage  of  the  heir  (c)  that  ought  to  warrant,  but 
entry  is  given  tne  (d)  (e)  purchaser  shall  (  /*)  tarry  till  the  age  of  his  warrantor 

"  have  hi.  (*)  w.r«nty. 


on  alienation  by  her  husband)  this  act  is  of  little  use.  2  Inst.  456.  (6)  Extends  only  to  a  cui 
or  sur  cni  in  vita,  which  are  the  proper  actions  upon  an  alienation  by  the  husband  ;  for  if  the 
\vife  is  tenant  in  tail,  and  the  baron  aliens,  and  dies,  and  she  dies,  her  issue  cannot  have  n 
sur  cui  in  vita,  but  aformedon,  in  which  the  purchaser  may  vouch  the  heir  of  the  baron,  and 
for  his  nonage  the  parol  shall  demur.  2  Inst.  455.  (c)  So  that  it  extends  only  to  the  heir  of 
the  baron  that  aliened.  2  Inst.  445.  (rf)  Intended  only  of  ipsc  emplor,  not  his  heir.  2  Inst. 
4j6.  —  So  of  the  immediate  purchaser,  and  not  his  alienee,  though  he  may  vouch  the  heir  of 
the  baron  as  assignee,  2  lust.  455.  4  Co.  50.  a.  -  So,  intended  only  where  the  purchaser 
is  tenant  in  deed,  not  where  he  comes  in  as  vouchee  or  tenant  bv  receipt,  and  vouches  the 
heir,  &c.  2  Leon.  148.  i  Co.  15.3.  4  Co.  50.  a.  (f)  Of  any  estate  of  freehold.  2  Inst.  546. 
(/)  When  he  shall  have  a  re-summons.  2  Inst.  456.  (g)  Whether  in  law  or  deed.  2  Inst.  456. 


7.   Where  for  the  Nonage  of  the  Prayee  in  Aid. 

Roll.  Abr.  145.       If  in  (h]  action  against  tenant  by  the  curtesy  heprays  (/)  in  aid 

(A)  But,  if  error  of  the  heir  within  age,  the  parol  shall  demur. 
is  brought 

against  tenant  by  the  curtesy,  the  parol  shall  not  demur  for  the  nonage  of  him  in  reversion, 
pfr  Roll.  Rep.  251.  said  by  Houghton  arguendo,  quod  Coke  concessit,  because  he  is  not  tenant. 
(i)  Where  for  the  nonage  of  the  prayee  in  aid  and  tenant  by  receipt  in  a  writ  of  entry,  not- 
withstanding the  statute  of  Westm.  i.  c.46.  vide  Inst.  257.  Dyer,  137.  2  Leon.  148. 

Roll  Abr.  145.       If  lessee  for  life  hath  aid  of  him  in  (£)  remainder  within  age, 

/ 1  \  C        *f  I  O* 

(/tj  so,  it  lessee  WJJQ  jg  jn  ^  decent  tne  paro}  snall  demur;  secus,  if  he  were  in 
for  life  hath  .  £ 

aid  of  him  in     bJ  purchase, 
reversion  by  descent.     Roll.  Abr.  145. 

Roll.  Abr.r45.  If  there  be  lessee  for  life,  the  remainder  to  the  right  heirs  of 
J.  S.j  who  is  dead,  and  after  the  right  heir  die,  his  heir  within 
age,  and  the  lessee  have  aid  of  him,  the  parol  ought  to  demur, 
for  he  is  in  by  descent. 

Roll.  Abr.  145.  So,  ifj.  S.,  at  his  death  hath  two  daughters  his  heirs,  and 
after  the  one  die«,  and  her  part  descends  to  her  daughter  within 
age,  the  parol  ought  to  demur  for  her  nonage,  though  the  aunt 
is  in  by  purchase. 

Roll.Abr.i45.       I"  «n  annuity  against  a  parson,  if  he  hath  aid  of  the  ordinary 

Roll. Rep. 313.  and  patron  within   age,  yet  the  parol   shall  not  demur  Jbr  the 

S.  C.  cited.  nonage  of  the  patron  :  for  the  charge  lies  not  upon  the  patron, 
but  upon  the  parson. 

Roll.  Abr.  145.  If  two  in  reversion  by  descent  are  received  upon  default  of  the 
lessee,  and  the  one  is  within  age,  the  parol  shall  demur. 

i  Inst.  342.  If  a  feme  in  by  descent  be  received  for  default  of  her  husband, 

(/)  Viz.  13  E.     the  parol  shall  demur  for  her  nonage,  though  the  (/)  statute  be 

d^ei'pllined.  Parata  Petenti  respondere. 

Inst.  341-  1° 
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In  an  avowry  for  n  rent-charge  reserved  upon  a  purparty,  if 
the  plaintiff  lessee  for  life  hath  aid  of  him  in  the  reversion  within   I4S>  I4    ' 
age,  who  is  in  by  descent  in   the  reversion,  yet  the  parol  shall 
not  demur  because  the  land  is  not  in  demand. 


8.  In  what  Cases  if  the  Parol  demur  against  one  it  shall  against 

another. 

If  two  are  vouched,  if  the  parol  demurs  for  the  nonage  of  one,  45  E.  3.  23, 
it  shall  for  the  other  also.  Roll.  Abr.  146. 

If  aid  is  prayed  of  two  coparceners,  viz.  the  aunt  and  the  niece,   Roll.  Abr.  146. 
and  the  aunt  hath  the  remainder  by  purchase,  and  the  niece  is 
in  within  age,  and  hath  the  remainder  by  descent,  the  parol  shall 
demur  for  both. 

So,  if  aid  be  prayed  by  one  coparcener  of  two  other  coparce-   Roll.  Abr.  146. 
ners,  of  which  one  is  within  age,  and  the  other  of  full  age,   the 
parol  shall  demur  for  all. 

If  the  tenant  vouch  himself  and  </.-£,  as  heirs,  and  J.  S.  is  Roll.  Abr.  146.  . 
within  age,  the  parol  shall  demur  for  both. 

In  a  (a)  dumjw  infra  cetatem  by  two  coparceners  of  the  seisin  Roll-  Abr.  i46. 
of  their  ancestor,  for  the  nonage  of  one  demandant  the  whole  W  So,  in  a  non 
parol  ought  to  demur.  &ZZ£ 

ceners  of  a  seisin  of  their  ancestor,  the  parol  shall  demur  for  both  for  the  nonage  of  one. 
Roll.  Abr.  146. 

In  a  writ  of  entry  s«r  disseisin  by  two  coparceners,  of  which   Roll.  Abr.  147. 
one  is  within  age,  qui  non  proseqnitur  upon  the  summons,  yet  the 
parol  shall  demur  against  the  other  also. 

If  a  writ  of  error  be  brought  againt   the  heir  of  the  recoverer   Roll.  Abr.  147. 
within  age,  and  a  scire  facias  against  the  tertenant,  if  the  parol 
demur  for  the  heir,  yet  it  shall  not  demur  as  to  the  tertenant; 
for  the  heir  shall  not  be  at  any  prejudice,  if  it  is  reversed  as  to 
the  tertenant. 

If  four  enter  into  (b)  a  recognizance,  and  after  one  die,  his  Roll.  Abr.  147. 
heir  within  age,  in  a  scire.  facias  against  the  heir  and  the  rest,  3  -0-13.  a. 


the  parol  shall  demur  against  all.  W  So» 

two  are  bound 
111  a  statute,  and  one  dies,  his  heir  being  within  age.     Hetl.  59.     Litt.  Rep.  71. 

In  a  scire  facias  against  the  tertenants  to  have  execution  of  da-  Roll.  Abr.  147 
mages  recovered  against  J.  S.  if  the  parol  demurs  against  one  of 
the  tertenants  for  his  nonage,  it  shall  demur  against  all. 

In  a  scire  facias  if  two  coparceners  are  received  upon  the  de-  Co.Litt.i46.a. 
fault  of  the  lessee,  ami  the  parol  demurs  for  the  nonage  of  one  3  ('°-  I3'  a- 
of  the  coparceners,  it  shall  demur  for  both. 

If  in  debt  upon  an  obligation  against  B.  and  C.  sons  and  heirs  Dyer,  239. 
of  the  obligor,  and  against  D.  the  daughter  and  heir  of  A.  who  H»wtoy  r. 
was  another  of  the  sons  and  heirs  of  the  obligor  in  gavel-kind,  AnSer»  N- 
process  is  continued  till  the  uncles  are  outlawed,  and  the  niece  Moore1*8' 
waived,  and    after  the  uncles  are  pardoned,  and  bring  a  scire  And.7o7s'.C. 
facias  against  the  plaintiff,  who  thereupon  declares  against  them  adjudged. 

simnl 
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simul  cum  the  niece,  and  the  uncles  plead  their  niece  is  but  of 
the  age  of  seven,  wide  non  intendunt  quod  duranle  minori  aetate 
sud  they  ought  to  answer,  fyc.  yet  the  parol  shall  not  demur;  for 
the  niece  is  out  of  court,  and  quoad  her  the  original  is  deter- 
mined, and  at  her  full  age  no  re-summons  could  be  sued  against 
her,  but  the  uncles  only,  because  she  never  appeared  in  court. 


9.  In  'what  cases  the  demurrer  of  the  Parol  for  Part  shall  be  for  all. 

47  Ass.  4.  In  a  writ  of  error  upon  a  judgment  for  divers  things  against  an 

Roll.  Abr.i47.  infant  upon  a  recover}'  by  his  ancestor,  if  the  infant  disclaims  for 

part,  by  which  the  judgment  is  to  be  reversed  for  error  therein, 

yet  for  the  nonage  of  the  infant  the  parol  shall  demur  for  the 

rest,  and  this  shall   make  the  parol  to  demur  also  for  that  in. 

which  the  infant  hath  disclaimed,  because  it  is  but  one  record  ; 

and  therefore  if  he  hath  his  age  as  to  part,  he  shall  have  it  for 

the  whole. 

Roll.Abr.i47.       The  same  law   in   an  action  against  an  infant,  ifheacknow- 

(a)  In  *pre-      ledges  the  action  of  the  demandant  for  part  (a),  yet,  if  the  parol 
cipequod  red-   dcmurs  for  tne  rest  it  snall  (lemur  for  all. 

dat  the  tenant 

may  confess  the  action  for  part,  and  pray  his  age  for  the  rest.     Bro.  Age  9. 

Roll.  Abr.  147.       If  an  infant  brings  a  writ  of  (b]  entry  sur  disseisin  to  his  father, 

(b)  In  a  writ  of  an(j  tne  tenant  pleads  the  release  of  the  father  as  to  part  of  the 
Teism  feib*      kmc^  *n  demanc'»  ky  which  the  parol  is  to  demur  for  this,  yet  it 
per,  age  is         shall  not  demur  for  the  rest. 

taken  away  by 

Westra.  2.  c.  47.  which  vide  i  Inst.  356. 

Roll.Abr.i47.       In  an  (c]  assise  by  three  coparceners,  if  the  tenant  claims  as 

(<-)  This  must    tenant  by  the  curtesy  of  the  whole,  and  prays  in  aid  of  one  of 

the  plaintiffs  in  reversion  within  age,  and  hath  aid  of  him,  by 

fin  ctSblac  Wl  i»ii  i  i  i  /»  T  1*1  i  11 

mortd'ances-     which  the  parol  ought  to  demur  tor  the  third  part  that  belongs 

for; for  in  an     to  the  infant,  and  not  for  the  rest;  yet  because  the  assise  shall 

assise  of  novel    not  ^e  taken  by  parcels,  it  shall  demur  for  the  whole. 

disseisin,  even 

at  common  law  the  parol  should  not  have  demurred.    Roll.  Abr.  141. 

10.  Of  the  Prayer  of  Age  and  Counterplea. 

6  Co.  5.  a.  The  granting  that  the  parol   shall  demur  in  judgment  of  law 

is  in  favour  of  the  infant,  therefore  the  court  ex  officio  ought  to 

grant  it,  though  the  tenant  will  answer. 

a  Inst.  258.  Where  age  is  granted,  or  the  parol  demurs,  the  writ  does  not 

Rast.Ent.36o.  abate;  but  the  plea  is  put  without  day  until  full  age,   at  which 

time  there  shall  be  a  re-summons. 
Dyer,  79,  IH  siformedon  if  the  tenant  vouches  J.  S.  as  cousin  and  heir  ofi 

8fc.   and  for   his  nonage  prays  that  the  parol  may  demur,  he 

ought  to  shew  how  he  is  cousin. 
6  Co.  5.  a.  If  m  dower  the  tenant  vouches  one  within  age,  in  favour 

thereof,  he  ought  to  shew  a  deed. 

2  If 
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If  a  man  hath  aid  of  an  infant,  and  of  the  king,  because  the  Roll.  Abr.  146. 
infant  is   in  ward  to  him,  after  a  procedendo  the  parol  shall  not  j^0"'  ^OI* 
demur  upon  demand   for  the  nonage  of  the  ward;  though  this  pl'^  ' 
ought  to  have  been  granted,  if  he  had  demanded  it  at  the  time  N.  Bendl.  118. 
of  the  aid  prayer  ,•  for  the  procedendo  commands  the  justices  to  pi.  15 J- 
proceed,  and  he  ought  to  have  shewn  this  in  Chancery  to  stay 
the  procedendo. 

A  counterplea  of  age  is  like  an  estoppel,  and  therefore  ought  3  Bulstr.  144. 
to  be  very  plain  and  certain  to  every  intent* 

If  a  man  says  in  an  action  (in  which  age  lies)  that  his  ancestor  Roll.  Abr.  146. 

was  seised  in  fee,  and  died  seised,  and  this  descended  to  him  with-  1°)  Tthat,h,e  " 
»  ....  ,  i  /F\  .1,  «.  a  bastard,  hath 

in  age,   and  prays  his  age,  (a)  it  is  a  good  counterplea  (o)  tnat  an  ejjer  bro_ 

his  ancestor  did  not  die  seised.  ther,  or  that 

his  father  was  attainted,  &c.  .  Dyer,  137.  pi.  26.  3  Bulstr.  144.  vidf,  and  the  several  autho- 
rities there  cited;  and  see  Roll.  Rep.  325.  and  the  books  there  cited.  Cro.  Jac.  393.  (o)  la 
a  like  case  the  demandant  traverses  the  descent,  and  day  given  the  tenant  to  advise  what  to 
do.  Hob.  za6. 

IF  an  infant  upon  default  of  the  tenant  prays  to  be  received,  3*E.  3-55  • 
because  the  tenant  is  tenant  by  the  curtesy  after  the  death  of  his 
mother,  the  reversion  to  him  by  descent  as  heir  to  his  mother, 
and  prays  the  parol  may  demur,  it  is  a  good  counterplea  of  the 
age,  that  the  land  was  given  to  the  mother  and  her  first  husband 
in  special  tail,  and  the  husband  died  without  issue,  and  she  took 
the  tenant  for  her  second  husband,  so  the  second  husband  in  by 
abatement. 

In  a  writ  of  error  out  of  the  Common  Pleas  the  only  question  Amcotts  v. 
was,  whether  upon  a  plea  by  the  defendant  to  have  the  parol  de-  Amc(^  S*?', 
mur,  (issue  being  joined  by  the  infant  that  sued  by  his  guardian,   Ray'm.  ng.  J' 
and  it  being  tried,   and  found  against  the  infant),  a  peremptory  Keb.  869. 900. 
judgment  should  be  given  against  him,    or  only  a  respondeas  S.C. adjudged. 
ouster  :  it  had  been  argued  and  much  laboured  in  C.  B.  that  it 
should  be  only  a  respondeas  ouster ;  but  after  great  debate,  they 
held  the  law  to  be  manifestly  clear,  that  every  dilatory  plea  that 
receives  its  trial  by  the  country  shall  be  peremptory,  let  it  be  of 
what  nature  soever,  though  this  case  was  a  case  of  as  much  com- 
passion as  could  be,  and  the  court  would  have  shewn  the  infant 
any  lawful  favour.     And  of  the  same  opinion  was  the  court  of 
B.  E.  upon  the  writ  of  error. 
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(B)  In  what  Cases  they  lie. 
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(C)  In  what  Manner  they  are  to  be  laid. 
fD)  Of  filing  an  Information,  the  Proceedings  thereon, 
and  the  Provisions  made  herein  by  Statute. 


(a)  The  of- 
fence  must  be 
merely  a  mis- 
demesnour  ; 
not  treason, 
or  felony,  or 
misprision  of 
treason. — 
"  An  infor- 
mation is  for 


(A)  Vide  Sir 
Francit  Win- 
nington's  ar- 
gument, 
5  Mod.  459. 


(A)  Of  the  Nature  and  several  Kinds  of  Informations. 

AN  information  may  be  defined  an  accusation  or  complaint 
exhibited  against  a  person  for  some  criminal  offence  («),  either 
immediately  against  the  king,  or  against  a  private  person,  which, 
from  its  enormity  or  dangerous  tendency,  the  publick  good  re- 
quires should  be  restrained  and  punished,  and  differs  principally 
from  an  indictment  in  this,  that  an  indictment  is  an  accusation 
found  by  the  oath  of  twelve  men,  whereas  an  information  is  only 
the  allegation  of  the  officer  who  exhibits  it. 
the  king  that  which  for  a  common  person  is  called  a  declaration."  Termes  de  la  Ley,  voc.  In- 
formation. Or,  as  Lord  C.  B.  Comyns  has  it,  referring  to  the  same  book.  "  An  information 
*is  a  declaration  of  the  charge  or  offence  against  any  one  at  the  suit  of  the  king."  Com.  Dig. 
tit.  Information  (A). 

This  difference  between  informations  and  indictments  has 
made  (b]  some  men  conceive,  that  this  kind  of  proceeding  was 
utterly  unlawful,  as  being  not  only  contrary  to  the  original  frame 
and  nature  of  our  laws,  but  also  contrary  to  (c)  Magna  CJutrta, 
"Sir B. Shower's  and  several  other  statutes,  which  require  that  no  man  be  put  to 
answer,  fyc.  but  upon  indictment  or  presentment. 

•where  all  that  counsel  offered  on  each  side  of  the  question  may  be  found.  Shower  tho- 
roughly examines  the  subject.  Wilmington  treats  it  popularly.  In  a  Hawk.  P.  C.  it  is  said 
to  have  been  holden,  that  the  king  shall  put  no  one  to  answer  for  a  wrong  done  principally 
to  another,  without  an  indictment  or  presentment,  but  that  he  may  do  it  for  a  wrong  done 
principally  to"  himself;  for  which  is  cited  Thel.  b.  i.e.  3.$  9, 10.  &c.  Finch.  336.  Fitz.  action 

sur  le  case,  tyc. Also,  from  the  abuses  made  of  them,  they  have  been  complained  of  as 

unlawful,  as  particularly  in  the  reign  of  H.  7.  when  by  force  of  a  statute  made  in  the  nth  year 
of  that  reign,  which  empowered  justices  of  assise  and  peace  to  proceed  on  all  penal  sta- 
tutes by  information,  they  were  made  use  of  by  Empson  and  Dudley  to  the  great  oppression 
of  the  people  :  But  this  statute  was  repealed  by  i  H.  8.  c.  6.  a  Hal.  Hist.  c.  20.  ||It  is  well 
observed  by  Sir  Bartholomew  Mower,  in  his  excellent  argument  above  alluded  to  in  support 
of  the  legality  of  informations,  i  Show.  Rep.  123.  that,""  the  prosecution  by  information 
was  not  the  thing  complained  of  by  this  law  ofH.  7.  but  the  determining  by  discretion,  and 
not  secnndimi  legcm  et  consuetudinem  Angliae ;  and  my  Lord  Coke  complains  there  was  no 
trial  by  jury.  Empson  and  Dudley's  crimes  were,  the  inflicting  penalties  under  the  parti- 
cular statutes,  never  intended,  and  procuring  false  informations,  and  undue  offices,  and 
refusing  to  admit  traverses  where  by  law  they  ought.  These  were  their  crimes,  as  appears 
by  the  indictment  against  them  in  4  Inst.  198."  As  this  statute  of  nH.  7.  is  not  now 
to  be  found  in  the  common  editions  of  the  statutes,  I  shall  insert  it  from  the  authentic^ 
edition,  as  also  the  statute  of  i  H.  8.  c.  6.  which  repealed  it.  By  st.  n  H.  7.  c.  3.  "  The 
King  our  Sovereign  Lord  calling  to  his  remembrance  that  many  good  statutes  and 
ordinances  be  made  for  the  punishment  of  riots,  unlawful  assemblies,  retainders,  and  giving 
and  receiving  of  levies,  signs,  and  tokens  unlawfully,  extortions,  maintenances,  imbracery, 
excessive  taking  of  wages,  contrary  to  the  statutes  of  labourers  and  artificers,  the  use  of  un- 
lawful games,  inordinate  apparel,  and  many  other  great  enormities  and  offences  which  be 
committed  and  done  daily,  contrary  to  the  good  statutes,  for  many  and  divers  behoveful 
considerations  severally  made  and  ordained,  to  the  high  displeasure  of  Almighty  God,  and 
the  great  let  of  the  common  weal  of  this  land,  notwithstanding  that  generally  by  the 
justices  of  the  peace  in  every  shire  within  this  realm,  in  the  open  sessions,  is  given  in  charge 
to  inquire  of  many  offences  committed  contrary  to  divers  of  the  said  statutes,  and  divers  in- 
quests 
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quests  thereupon,  there  strictly  sworn  and  charged  before  the  said  justices  to  enquire  of  the 
premises,  and  therein  to  present  the  truth,  which  are  letted  to  be  found  by  imbracery,  main- 
tenauce,  corruption,  and  favour,  by  occasion  whereof  the  said  statutes  be  nor  can  not  be 
put  in  due  execution;  for  reformation  whereof  for  so  much  that  before  this  time  the  said 
offences,  extortions,  contempts,  and  other  the  premises,  might  not,  nor  as  yet  may  be  con- 
veniently punished  by  the  due  order  of  the  law,  except  it  were  first  found  and  presented  by 
the  verdict  of  twelve  men,  thereto  duly  sworn,  which  for  the  causes  afore  rehearsed,  will  not 
find,  nor  present  the  truth:  Wherefore  be  it  by  the  advice  and  assent  of  the  lords  spiritual 
and  temporal,  and  the  commons  in  this  present  parliament  assembled,  and  by  authority  of  the 
same,  enacted,  ordained,  and  established,  that  from  henceforth,  as  well  the  justices  of  assise  in 
the  open  sessions,  to  be  holden  afore  them  [and  every  of  them]  as  the  justices  of  the  peace 
in  every  county  of  the  said  realm,  upon  information  for  the  King  tofore  them  to  be  made, 
have  full  power  and  authority  bv  their  discretion,  to  hear  and  determine  all  offences  and  con- 
tempts, committed  and  done  by  any  person  or  persons,  against  the  form,  ordinance,  and 
effect  of  any  statute  made,  and  not  repealed.  And  that  the  said  justices  upon  the  said  in- 
formation, have  full  power  and  authority  to  award  and  make  like  process  against  the  said 
offenders,  and  every  of  them,  as  they  should  or  might  make  against  such  person  or  persons, 
as  be  presented  and  indicted  before  them,  of  trespass  done  contrary  to  the  King's  peace; 
and  the  said  offender  and  offenders  duly  to  punish  according  to  the  purport,  form,  and 
effect  of  the  said  statutes.  _» 

"  And  also  be  it  enacted  by  the  said  authority,  that  the  person  which  shall  give  the  said 
information  for  the  King,  shall  by  the  discretion  of  the  said  justices  content  and  pay,  to 
the  said  person  or  persons  against  whom  the  said  information  shall  be  so  given,  his  reasonable 
costs  and  damages  in  that  behalf  sustained,  if  it  be  tried  or  found  against  him  that  so  giveth 
or  maketh  any  such  information. 

"  Provided  always,  that  any  such  information  extend  not  to  treason,  murder,  or  felony, 
tior  to  any  other  offence,  wherefore  any  person  shall  lose  life  or  member,  nor  to  lose  by  nor 
upon  the  same  information,  any  lands,  tenements,  goods,  nor  chattels,  to  the  party  making 
the  same  information.  Provided  also,  that  the  said  information  shall  not  extend  to  any  per- 
son dwelling  in  an  other  shire  than  there  as  the  said  information  shall  be  given  or  made. 
Saving  to  every  person  and  persons,  cities,  and  towns,  all  their  liberties  and  franchises,  to 
them,  and  every  of  them,  of  right  belonging,  and  appertaining." 

The  statute  I  H.  8.  c.  6.  after  reciting  the  above  statute~of  riH.  7.  verbatim,  proceeds, 
"  forasmuch  as  by  force  of  the  same  act,  ft  is  manifestly  known,  that  many  sinister  and  craf- 
'•'  tily  feigned  and  forged  informations  have  been  pursued  against  divers  of  the  king's  subjects, 
"  to  their  great  damage  and  wrongful  vexation  :  Be  it  therefore  enacted,  ordained,  and  esta- 
"  blished  by  the  lords  spiritual  and  temporal,  and  the  commons,  in  this  present  parliament 
**'  assembled,  and  by  authority  of  the  same,  that  the  act,  Sec.  before  rehearsed,  made  the  said 
"  eleventh  year,  and  every  thing  therein  comprised,  be  from  henceforth  of  none  effect,  void, 
"  anyntyshed  and  repealed.'^  (r)  C.  29.  and  5  E.  3.  c.  29.  25  E.  3.  st.  5.  c.  4.  28  E.  3.  c.  3. 
and  43  E.  3.  c.  3.  [But  in  the  very  same  act  of  parliament,  which  abolished  the  court  of  star- 
chamber,  viz.  i6Car.  i.  c.  10.  §  6.  a  conviction  by  information  is  expressly  reckoned  up,  as 
one  of  the  legal  modes  of  convicting  such  persons  as  should  offend  a  "third  time  against 
the  provisions  of  that  statute.  4  Bl.  Comm.  311.] 

But  though,  as  my  Lord  Hale  observes,  in  all  criminal  causes   a  Hal.  Hist. 

the  most  regular  and  safe  wav,  and  most  consonant  to  the  statute  ?\CD°;20'  - 
i-  ir  ^i     ^       o      •    i  •     »•  f        i        («)  out  no  m- 

>t  magna  Lnarta,  <$r.  is  by  presentment  or  indictment  or  twelve  formation  will 

sworn  men,  yet  he  admits  that  for  crimes  (a)  inferior  to  capital  lie  for  a  capi- 
ones,  the  proceedings  may  be  by  information.     And  this,  from  tal  crime,  or 
the  (6)  long  and  frequent  practice,  is  now  certainly  established  as  (jj-rJJaf  "slon 
part  of  the  law  of  the  land ;  and  therefore,  at  this  day  the  follow-  °  Hawk°P.  C. 
ing  kinds  of  informations  may  be  exhibited,  wherever  the  nature  c.  26.  §  3. 
of  the  offence  deserves  such  a  proceeding  *  Hal.  Hist. 

P.C.c.20. 

see  5  Geo.  2.  c.  30.  concerning  bankrupts,  who  may  be  convicted  upon  indictment,  or 
informatKni,  and  suffer  as  felons,  without  benefit  of  clergy.  These  words,  "  indictment,  or 
information,"  occur  in  the  preceding  statutes  of  4  &  5  Ann.  and  5  Geo.  i.  but  there  has  been 
no  instance  of  trial  in  this  case  upon  information.  No  doubt,  the  word  "  information"  origi- 
nally slipped  in  from  inadvertency.  However,  the  offence  is  now  not  capital.  Seel  6.4. 
c.  ii5.||  (6)  That  informations  were  at  common  law,  c  Mod.  463.  per  Holt  C.  J.  ft  Mam 
Et  vHp  Show.  106,  &c. 

Dd  t  1st, 
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a  Hawk.  P.  C.  ist,  For  an  offence  principally  and  more  immediately  against 
Carth  6  6  ^ie  ^in£  an  information  may  be  exhibited  in  the  name  of  the 
that  no  such  king's  attorney  general  (a),  and  such  information  may  be  filed 
information  without  any  application  or  leave  (b)  of  the  court,  and  the  party 
can  be  brought  shall  be  obliged  to  answer  the  same.  Also  the  statute  4  &  5  W. 
rtatuteTfor  ^  ^'  c*  x'^*  wh'cn  requires  a  recognizance  for  payment  of  costs 
any  offence  from  persons  exhibiting  and  prosecuting  informations,  does  not 
for  which  a  extend  to  informations  filed  by  the  king's  attorney  general  (c). 
common  in-  And  it  is  (d)  said,  that  the  court  will  not  quash  such  information 
have^triiffor-  on  motion»  but  will  oblige  the  party  to  demur  or  plead  thereto. 
Ination  before  justices  of  assize,  nisi  prius,  gaol  delivery,  oyer  and  terminer,  or  justices  of 
peace,  at  the  ^quarter  sessions,  [(a)  It  may  be  exhibited  by  the  solicitor-general  during  the  va- 
cancy of  the  office  of  attorney-general  ;  and  that,  without  suggesting  such  vacancy  on  the  re- 
cord. R.  v.  Wilkes,  4  Burr.  2555.]  |j  This  subject  is  particularly  considered  in  a  manuscript 
treatise  on  the  star-chamber,  by  W.  Hudson,  of  Gray's  Inn,  Esq.  in  the  British  Museum,  vol.  i. 
No.  1226.  and  as  there  is  much  curious  matter  in  it,  the  whole  section  referred  to  is  given 
below.*  (b)  The  court  indeed  will  never  grant  an  information  at  the  instance  of  the 
attorney-general,  on  the  behalf  of  the  crown  ;  for  if  it  is  proper,  he  may  exhibit  the 
information  himself;  if  it  is  not  proper,  he  ought  not  to  ask  the  court  to  doit.  Besides, 
if  he  has  any  doubt  of  the  propriety  of  it,  he  may  satisfy  himself  by  summoning  the  parties  to 
'shew  cause,  why  it  should  not  be  exhibited.  R.  v.  Philips,  3  Burr.  1564.  4  Burr.  2090. 
(c)  These  informations  are  personally  the  king's  prosecutions;  no  man  is  here  to  be  consi- 
dered in  the  light  of  a  promoter,  -or  private-prosecutor.  i  Bl.  Rep.  5i4.||  (d)  Salk.  372.  Ld. 
'•Ilayin.  370,  Contr.  Fountain's  case,  i  Sid.  152.  But  see  R.  v.  Nixon,  i  Str.  185. 


||  *  Part  iii.  §  4.  "  I  have  handled  the  particular  persons  which  exhibit  suits 
"  in  this  court  :  it  remaineth  that  I  should  in  the  next  place  treat  of  the  king's 
"  ordinary  suits,  which  are  of  two  sorts;  either,  by  his  attorney  informing  of 
"  himself,  or  by  other  men's  relation  ;  and  the  king's  almoner;  f  the  one  being 
"  in  criminal  causes,  the  other  in  civil. 

"  For  the  king's  attorney,  I  have  known  it  much  questioned,  whether  any 
"  other  of  the  king's  counsel  may  not  inform  for  the  king,  as  well  as  the 
"  attorney-general.  And  it  is  true,  that  in  8  Hen.  8.  it  is  ordered,  that  the 
"  king's  solicitor  should  not  prosecute  any  further  the  merchants  of  the  Stil- 
"  Hards,  till  it  were  otherwise  ordered  by  the  council.  And  in  the  same 
"  term  the  solicitor  was  commanded  to  sue  out  process  against  some  which 
"  acquitted  one  Blaze  of  a  tax.  So  that  it  seemeth  that  others  of  the  king's 
"  counsel  did  prosecute  causes  for  the  king,  as  well  as  the  king's  attorney. 
"  But  in  the  i  &  2  Jac.  it  was  resolved  by  the  court,  that  it  belonged  to  the 
place  of  the  attorney  ;  and  serjeant  Helc,  the  king's  serjeant,  putting  in  a  bill 
against  Sir  John  Lttson,  was  denied  that  privilege,  for  if  a  bill  be  put  in  by 
the  king's  counsel  as  for  the  king,  there  are  no  costs  to  be  paid  to  the  de- 
fendants, nor  fee  for  the  prosecution.  But  in  this  case  serjeant  Hclc's  bill 
was  dismissed  with  3o/.  costs,  it  continuing  in  prosecution  not  above  two 
terms.  But  because  that  the  king's  causes  are  of  great  weight  and  labour  to 
the  clerks,  and  in  all  other  causes  the  defendants  pay  the  plaintiff  his  costs, 
the  lord  keeper  Egerion,  Hil.  44  Eliz.,  made  an  order  in  the  cause  where 
the  king's  attorney  was  plaintiff  against  Harwoode  and  Tookey,  that  the 
defendants,  which  were  sentenced  at  the  king's  suit,  should  always  pay 
"  costs  to  satisfy  the  clerks  which  were  for  the  king  all  their  duties  and  fees  ; 
"  a  fit  order  to  be  continued,  but  the  same  hath  not  been  of  late  used  ;  for  in 
"  the  great  Dutch  cause  the  king  distributed  a  great  sum  of  money  amongst 
"  the  clerks,  in  rccoinpence  of  their  fees  and  travail. 

"  But,  if  the  defendants  be  acquitted,  they  can  have  no  costs  in  ordinary 
"  course.  But,  if  it  appear  that  the  king's  attorney  prosecuted  the  cause  by 
<e  another  man's  relation,  the  lord  keeper  may  and  will  tax  costs  to  the  de- 


f  See  West's  Symbol.  345.  a  bill  by  the  bishop  of  Rochester,  as  king's  al- 
moner, for  detaining  the  good*  of  a /<?/<?  de  se  forfeited  to  the  crown. 

"  fcndanU. 


(A)  Of  the  Nature  and  several  Kinds  of  Informations.  405- 

idly.  On  application,   and  leave  of  the  court,  grounded  on   aHawk.P.C. 
motion  and  affidavit  of  some  misdemeanour,  which,  if  true,  doth  c-  *6-  *  6/ 
from  its  evil  tendency  merit  such  prosecution,  the  court  allows-  p  (?'c  2*f* 


"  fendants,  which  are  dismissed,  upon  apparent  manifestation,  that  the 
"  was  bv  a  certain  person  prosecuted,  and  that  he  laid  out  any  money  in  it. 
"  For  in  i  Hen.  VIII.,  the  lord  mayor  of  London  was  compelled  to  pay  the 
"  costs  of  some  Kentish  men  against  whom  he  had  given  intimation  to  the 
"  kine's  counsel  for  ingrossing  of  corn. 

'•'  And  so  did  the  Lord  Egerton  against  Sir  John  Spevser,  of  London,  although 
*  Sir  E.  Cooke  opposed  it  with  all  his  power,  and  the  costs  were  paid.  But, 
"  if  there  be  a  relator  entered  upon  record,  be  shall  pay  all  costs,  yea,  and 
"  damages,  as  another  man  ;  but  no  man  ought  to  have  costs,  unless  he  be  a 
"  relator  upon  record  ;  for  surely  the  Lord  Houghton  ought  not  to  have  paid 
"  costs  to  Sir  E.  Cooke,  before  he  was  entered  a  relator  :  only  he  may  have 
"  damages,  if  the  king's  attorney  inform  for  any  outrage,  or  some  particular 
"  man  be  found  to  be  much  wronged,  the  court  may  give  him  damages, 
"  although  he  be  no  party  in  court,  as  it  was  adjudged  in  the  clerk  of  the 
"  markefs'  cause,  who  was  ordered  to  make  restitution  toall  those  from  whom, 
*f  he  had  extorted. 

"  And  such  as  relate  suits  to  the  king's  attorney,  have  this  advantage,  that 
"  they  are  not  tied  to  any  strict  rule  of  prosecution,  but  only  to  the  order, 
"  which  the  court  shall  take,  or  the  lord  keeper. 

"  A  great  question  hath  been  stirred,  whether  the  king's  attorney  may  pro- 
"  secute  a  cause  virtute  ojficii,  although  the  court  dismiss  it.  And  such  a  one 
"  was  not  long  since  prosecuted  by  the  relation  of  one  Vaughan  against 
"  SherweU.  But  surely  the  defendants  were  thereby  wronged,  and  the  court 
"  something  dishonoured  ;  for  by  the  case  before  cited,  Porte,  solicitor  to 
"  Hen.  VIII.  was  ordered  to  surcease  the  sujts  against  the  merchants  of  the 
**  Stilliards  ;  and  there  is  no  reason  but  he  being  a  party  should  be  ordered  by 
"  the  judges,  and  concluded  by  their  order,  as  well  in  points  of  prosecution  as 
"  in  the  sentence  of  final  judgment. 

"  And  although  it  be  a  positive  rule,  that  any  man  may  inform  for  the 
"  king  in  the  star-chamber,  yet  in  some  cases  a  private  person  shall  not  pro- 
"  secute,  but  the  king's  attorney.  As,  about  13  Jac.  a  private  person  put  in 
"  an  information  against  some  merchants  in  London,  who  had  the  charge  of 
"  the  lottery  for  Virginia,  upon  discovery  of  a  notorious  deceit  in  purloining 
"  all  the  great  lots.  Although  this  were  held  a  marvellous  great  deceit  to 
"  the  publick,  yet  it  was  not  thought  fit  that  a  private  person  should  inform 
"  for  this,  it  being  matter  of  state,  which  might  trench  to  the  overthrow  of 
"  that  plantation.  And  so  if  scandal  be  of  the  publick  justice,  even'  man  may 
*'  not  inform  for  it,  for  that  it  may  sometimes  be  made  more  prejudicial  to 
"  the  state  by  the  scandal,  than  the  example  will  do  good,  as  it  was  adjudged 
"  in  Mr.  Strowde's  case.  But  surely  it  was  a  great  inconvenience,  when  ^the 
"  king's  attorney  denied  any  man  to  inform  for  the  king,  and  enforced  them 
"  to  repair  unto  himself,  which  if  it  should  have  allowance,  would  be  a  means 
"  to  smother  many  offences  in  the  kingdom,  which  by  information  (although 
"  out  of  malice)  come  to  light  ;  for  the  king's  attorney's  prosecution  is  but, 
"  sudden,  jtagranli  crimine,  as  in  a  time  of  dearth,  to  punish  a  few  ingrossers 
"  of  corn  ;  in  the  time  of  the  levellers'  rising,  to  punish  a  few  inclosers  of 
"  commons.  But  the  great  offence  wearing  old,  then  it  is  either  forgotten, 
"  or  by  intercession  closed  up,  that  it  venteth  no  more  in  the  publick,  for  the 
"  example  in  few  giveth  satisfaction  to  the  multitude,  and  the  end  of  punish- 
**  ment  is  held  to  be,  ut  pcena  ad  paitcos,  melus  ad  omnes  perveniat,  But 
"  let  me  be  understood,  when  I  say,  that  the  king's  attorney  is  not  tied  to 
<f  the  strict  rules  of  prosecution,  for  that  is  only  to  strictness  of  time  for 
"  saving  men's  dismission  ;  for  he  must  make  a  good  bill  in  matter  and  form 
"  as  a  common  person,  he  must  join  an  issue,  give  convenient  time  for  exa- 
"  mination  of  witnesses  as  a  common  person,  the  denial  and  restraint  whereof 
"  was  no  small  scandal  to  the  justice  of  the  kingdom  in  the  Dutch  cause;  he 
"  must  give  warning  for  the  hearing  ;  and  make  as  pregnant,  manifest,  and 
**  direct  proof  as  any  common  person  whatsoever.'*]} 

Dd  3  ?C 
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of  the  filing  of  an  information  in  the  name  of  the  master  of  the 
crown  office ;  and  of  such  kind  of  informations  there  are  num- 
berless precedents  in  the  crown-office. 

But  for  this,          3^j/»   Where  by  many  penal  statutes  the  prosecution  upon 
vide  tit.  them  is  by  the  acts  themselves  limited  to  be  by  bill,  plaint,  in-» 

tam°w  Ac-       formation,  or  indictment,  there,  without  doubt,  the  prosecution 
tion's  on  PC-       may  be  by  information  as  well  as  by  any  other  of  these  methods, 
nal  Statutes.      Also,  of  common  right,  such   an  information,  or  an  action  in 
[But,  if  a  sta-    jjjg  nature  thereof,  may  be  brought  for  offences  against  statutes, 
prohibitory^  ^  whether  they  be  mentioned  by  such  statutes  or  not,  unless  any 
It  will  be  no      methods  of  proceeding  be  particularly  appointed,  by  which  all 
ground  for  an    others  are  impliedly  excluded, 
information, 
though  in  such  case  an  indictment  may  lie.    Croft on's  case,  1  Ventr.  63.] 

]|  Informations  ^thty.  Informations  in  nature  of  (a)  a  quo  'warranto  may  be, 
in  the  nature  an(j  frcqlient]y  are,  exhibited,  with  leave  of  the  court,  for  USUrp- 
01  a  quo  war-  .  •  -i  r  \  •  o  i  •  -L  •  •  //\ 

ranto  are  of  inS  privileges,  franchises,  <yc.  which  in  some  respects  is  (o)  a 
late  institu-  civil  suit,  as  it  is  used  as  a  proper  means  to  try  a  right,  though 

tion.    They      it  punishes  the  misdemesnour,  such  as  the  usurpation,  fyc. 
are  said  to 

have  come  in  on  the  cessation  of  the  eyres,  the  end  and  design  of  which  they  were  formed 
to  answer;  but  there  is  no  precedent  of  then)  in  the  old  entries,  or  in  Rastal.  Quo  war- 
rentes  having  been  originally  returnable  only  in  the  court  of  King's  Bench,  that  court  upon 
the  discontinuance  of  the  eyre  revived  its  jurisdiction  in  the  present  shape.  For  being 
ctistos  morum  of  the  nation,  and  the  usurpation  being  a  crime,  it  grafted  the  inquiry  of  quo 
warranto  upon  this  its1  criminal  jurisdiction.  Gilb.  Ca.  153.  i  Bl.  Rep.  94.  And  yet  the 
old  writ  of  quo  warranto  was  a  civil  writ  at  the  suit  of  the  crown;  and  not  a  criminal  prose- 
cution. 3  Burr.  1817. II  (a)  For  tne  w"1  °f  1UO  warranto,  and  how  it  differs  from  an  inform- 
ation in  nature  of  a  quo  warranto,  vide  z  Inst.  282.  495.  Latch.  46.  Sid.  86.  Old  N.  B» 
107.  Cro.  Jac.  259.  i  Buls.  54.  Cro.  Car.  311. —  Of  the  process  on  such  information, 

Carth.  503.     Ld.  Raym.  426.     Salk.  55.     Comb.  19.    83^.374.376. For  the  judgment 

thereon,  Palm,  i,  a.  a  Rol.  Rep.  113.  Cro.  Jac.  260.  Salk.  374.  4  Mod.  55.  58.  Carth. 
ai8.  i  Burr.  402.  (b)  And  being  a  kind  of  civil  proceeding,  there  ought  to  be  no  great  fine 
set  on  the  party.||  Whether  this  be  a  criminal  or  civil  suit  has  been  much  controverted.  In 
the  case  of  R.  v.  Bennett,  mayor  of  Shaftsbury,  Tr.  4  G.  i.  the  twelve  judges  were  equally 
divided  upon  this  question ;  and,  what  is  very  remarkable,  two  upon  each  bench  were  of 
different  opinions ;  Parker,  Bury,  Powys,  Blencour,  Dormer,  and  Fortcscue,  that  it  was  cri- 
minal ;  King,  Tracy,  Price,  Eyre,  Pratt  and  Montague,  that  it  was  not.  Parker's  Rep.  10, 
ii.  It  would  seem  now  to  be  considered  in  general  as  a  civil  suit.  R.  v.  Francis,  a  T.  R. 
484.  the  act  of  9  Ann.  considers  it  only  as  such;  though  if  the  case  disclose  no  more  than  a 
misdemesnour,  it  will  be  criminal.  R.v.  Williams,  iBl.  Rep.  93.  For  an  account  of  the 
transactions  upon  the  writs  of  quo  warranto  in  the  time  of  E.  j.  and  the  instrument  by  which 
they  were  authorized,  see  Mr.  Illingworth's  Preface  to  the  Hundred  Rolls,  lately  printed 
tinder  the  commission  of  publick  records;  and  from  whence  the  measure  was  immediately 
taken,  see  Mr.  Luders's  treatise  on  the  Constitution  of  Parliament  in  the  reign  of  E.  i.  c.  i. 

(B)  In  what  Cases  an  Information  will  lie. 

a  Hawk.  P.  C.  TJERE  we  shall  lay  down  what  hath  been  collected  by  Serjeant 
several  iirtho-  Hawkins.  It  is,  as  he  says,  every  day's  practice,  agree- 

rities  there  able  to  numberless  precedents,  viz.  either  in  the  name  of  the 
cited.  Cc)  a  Str.  king's  attorney  general,  or  of  the  master  of  the  crown-office,  to 
5107.  n6a.  exhibit  informations  for  batteries,  cheats,  seducing  a  young  man 
(d)  Skin**?.  or  woman  from  their  parents,  (c)  in  order  to  marry  them  against 
S.  P.  [An  in-  their  consent,  or  for  any  other  wicked  purpose,  (d)  spiriting 
formation  will  ,  auay 
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away  a  child  to  the  plantations ;  rescuing  persons  from  le^al   lie  for  at- 

arrests:  perjuries,  and  subornations  thereof;  forgeries,  conspi-  tempting  to 
,    i_  Ji  .  °      •  !  i     bribeascr- 

racies,  (whether  to  accuse  an  innocent  person,   or  to  impoverish   Vantof  the 

a  certain  set  of  lawful  traders,  fyc.  or  to  procure  a  verdict  to  be  crown  to  pro- 

unlawfully  given,  by  causing  persons  bribed  for  that  purpose  to  cure  an  office 

be  sworn  on  a  tales.}  and  other  such  like  crimes,  done  principally  underwrefn- 

11       r        <r  j  •      •      ii  i.  nient,  R.  v. 

to  a  private  person,  as  well  as  for  offences  done  principally  to  the  yaUfThan 

king ;  as  for  libels,  seditious  words,  riots,  false  news,  extortions,   4  Burr.  2494. ; 
nuisances,  (as  in  not  repairing  highways,   or  obstructing  them,   tor  publishing 

or  stopping  a  common  river,  &c.)  contempts,  as  in  departing  an  obscens 

,.  -i  ,.      ,    ,.^         ,   \     j-  •  °   book,  R.  v. 

irom  the  parliament  without  the  kings  licence  (a),  disobeying  cur|  »  Str 

his  writs,  uttering  money  without  his  authority,  escaping  from  788.j  for  bias- 
legal  imprisonment  on  a  prosecution  for  a  contempt,   neglecting  phemy,  R.  v. 
to  keep  watch  and  ward,  abusing  the  king's  commission  to  the   "°0' 
oppression  of  the  subject,  making  a  return  to  a  mandamus  of  ^an  to  marry 
matters  known  to  be  false ;  and  in  general  any  other  offences   a  pauper  in 
against  the  public  good,  or  against  the  first  and  obvious  princi-  order  to  exo- 

ples  of  justice  and  common  honesty.  nerate  a 

*  parish,  R.  v. 

Watson,  iWils.  41.;  R.  v.  Tarrant,  a  Burr.  2106. ;  for  an  undue  discharge  of  a  debtor  by 
judges  of  an  inferior  court,  Moravia's  case,  Ca.  temp.  Hardw.  135.;  for  a  refusal  by  a  captain 
of  a  ship  to  let  the  coroner  come  on  board,  R.  v.  Solgard,  2  Str.  1074.  Andr.  231.;  for  keep- 
ing great  quantities  of  gunpowder  as  for  a  nuisance,  R.  v.  Taylor,  2  Str.  1167.;  for  maliciously 
impressing  a  captain,  as  a  common  seaman,  R.  v.  Webb,  i  Bl.  Rep.  19  ;  for  printing  a  ludi- 
crous account  of  a  marriage  between  an  actress  and  a  married  man,  R.  v.  Kinnersley,  I-i.  294. 
for  an  imposture  and  conspiracy,  Id.  292. ;  for  procuring  a  female  apprentice  to  be  assigned, 
though  with  her  own  consent,  for  the  purpose  of  prostitution,  R.  v.  Delaval,  Id.  439.  3  Burr. 
1434.;  for  seducing  a  woman,  habituated  to  drinking,  to  make  her  will,  R.  v.  Wright,  2  Burr. 
1099.;  for  bribing  persons  to  vote  at  a  corporation  election,  R.  v.  Plympton,  2  Ld.  Raym. 
1377.  It  will  lie  against  a  justice  for  any  improper  official  conduct,  as  for  demanding  a  shilling 
of  a  person  brought  before  him  for  discharging  his  warrant,  and  committing  the  party  for  re- 
fusing to  pay  it,  R.  v.  Jones,  i  Wils.  7.;  for  voluntarily  absenting  himself  from  a  session* 
which  could  not  be  holden  without  him,  R.  v.  Fox,  i  Str.  21.;  for  corruptly  discharging  a 
person  committed  in  execution  by  another  magistrate,  R.  v.  Brooke,  a  T.  R.  190.;  for  im- 
properly granting  as  well  as  refusing  a  licence,  R.  v.  Holland,  i  T.  R.  692.  But  the  court 
will  not  proceed  in  this  extraordinary  way  against  a  magistrate  for  a  mere  error  of  judgment, 
or  a  mistake  of  the  law ;  if  he  has  acted  honestly  and  without  any  bad  intention,  R.  v.  Palmer, 
a  Burr.  1162.  R.  v.  Jackson,  i  T.  R.  653.;  and  will  in  general,  in  such  case  discharge  the 
rulawith  costs.  R.  v.  Palmer,  2  Burr.  1162.  R.  v.  Fielding,  Id.  654.  See  also  R.  v.  Euiulem, 
.fl^7»2.  And  where  application  is  made  for  an  information  against  him  for  having  improperly 
convicted  a  person,  the  party  complaining  must  make  an  exculpatory  affidavit,  fully  denying 
the  charge.  R.  v.  Webster,  5  T.  R.  388.]  |{ Though  it  seems,  that  the  motion  for  an  inform- 
ation against  a  magistrate  may  be  made  in  the  second  term  after  the  imputed  offence,  no  assizes 
having  intervened,  R.  v.  Harries,  13  East.  270. ;  yet  it  must  be  early  enough  to  give  him 
an  opportunity  of  shewing  cause  against  it  in  that  term,  R.  v.  Marshall,  Id,  322.  la 
all  cases  there  must  be  time  enough  for  the  magistrate  to  shew  cause  against  the  application 
in  the  term  in  which  it  is  made,  unless  the  misconduct  imputed  to  him  be  during  the  term. 
R.  v.  Smith,  7  T.  R.  80.  For  the  rule  is  not  to  hang  over  his  head,  for  a  whole  vacation,  2  Sty. 
Pr.  Reg.  80.  (a)  QK,  whether  the  court  has  jurisdiction  in  this  case;  it  would  seem  to  ba 
•wholly  parliamentary.  See  4  Inst.  16, 17.!] 

An  information  was  exhibited  against  D.  an  attorney  of  C.  B.  The  King  v. 

for  speaking  scandalous  and  reproachful  words  of  Sir  John  Kay,  Darby.  Carth. 

knight  of  the  shire  for  the  county  of  York,  and  a  justice  of  peace,  J^-C °m^^ 

4*c.  concerning  his  said  office  of  justice  of  peace,  and  the  exercis-  ^'  '$'£  But* 

ing  thereof.     And  upon  demurrer  to  this  information  it  was  Gould 3.  in 

D  d  4  argued,  citing  this  ease 
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in  Reg.  v.         argued,  that  it  would  not  lie  for  scandalous  words  spoken  only 
Langley,  of  a  particular  person,  because  he  might  have  an  action  on  the 

case  to  recompence  him  in  damages ;  though  it  was  admitted, 
that  the  deter-  that  such  a  proceeding  might  be  warranted  for  libels,  or  for  dis- 
mination  was  persing  defamatory  letters,  because  by  such  means  the  publick 
contrary.  peace  might  be  disturbed,  and  discords  fomented  among  neigh- 

\  (T  16Iken  hours,  which  might  at  last  be  a  publick  injury,  but  that  there  was 
of  a  justice  of  no  such  mischief  in  the  present  case.  On  the  other  side  it  was 
the  peace  in  insisted,  that  this  information  was  founded  on  sufficient  matter, 
his  absence  because  this  prosecution  is  not  only  as  it  respects  the  person  of 
see  further  e>  ^'r  J°nn  K°y>  but  ^  relates  to  him  as  he  is  a  publick  magistrate, 
R.  v.  Revel,  an(l  °ne  who  is  subordinate  to  the  government,  and  therefore 
i  Str.  420.  such  defamatory  words  are  a  reproach  to  the  supreme  governor, 
R.  v.  Pocock,  by  whom  magistrates  are  intrusted,  and  from  whom  they  derive 
R  v^Wnnht-  their  authority,  and  it  will  not  be  denied  but  that  words  reflect- 
so'n,  ii  Mod.  ing  °n  the  publick  government  are  punishable  at  the  suit  of  the 
1 66.  2  Salk.  king  by  information.  And  for  this  reason  the  Court  held  that 
698.  S.  C.  R.  an  information  would  lie,  and  thereupon  gave  judgment  against 
RavnT'i'1  il  ^e  Defendant,  and  fined  him  a  hundred  marks. 
Hil.  15  &  An  information  was  exhibited  by  the  attorney-general  for  con- 

16  Car.  2.  in      spiring  to  destroy  the  king's  revenue  of  the  excise:  And  whereas 
Starlinw  and      tne  king,  by  indenture,  $c.  prolat.,  had  farmed  the  excise  of 
other  brewers    London,  Middlesex,  and  Southward,  to  A.,  B.,  and  C.,  rendering 
of  London.        n8,ooo/.  per  ann.  monthly,  fyc.  that  the  defendants,  and  others 
Lev.  1 25.8.  C.  ignot.  fyc.  illicit  e,  factiose,  8$  seditiose  consult  averunt  fy  conspira- 
Keb^co  6?<;'    verun^  aa  destruend.  8$  depauper  and.  Jirmarios  excisae  predict.,  fyc. 
675.  683.  S.C.  and  many  other  facts  were  laid  in  the  information  tending  to  the 
destroying  of  the  excisemen,  depauperating  them,  destroying  the 
king's  revenue  of  excise,  pulling  down  the  excise-house,  raising 
a  tumult  amongst  the  poor  people,  fyc.     But  the  jury  that  were 
to  try  the  issue  were  unwilling  to  find  this   matter,   though 
expressly  proved,    fearing  it  might  be  construed  no  less  than 
treason,  and  so  would  only  find  that  such  and  such  of  the  de- 
fendants illicite,  factiose,  <$•  seditiose,  se  assemblaverunt,  fy  illig^e, 
Jhctiose,  8$  seditiose  consultaverunt,  fyconspiraverunt  ad  depauperand. 
Jirmarios  dom.  regis  excise  predict,  prout  predict,  attornat.  gen. 
dom.  regis,  SfC.  8$  quoad  totam  aliam  ma.teriam  in  informatione  con- 
tentam  find  them  not  guilty,  and  find  J".  £  not  guilty  generally. 
It  was  moved  in  arrest  of  judgment,  that  here  is  no  offence  at  all 
found ;  for  to  conspire  to  depauperate  the  king's  farmers  is  no 
offence,  for  it  may  be  done  by  lawful  means;  and  that  they  are 
laid  to  be  the  king's  farmers  is  but  a  description  of  their  persons, 
not  that  it  was  at  the  king's  revenue  of  excise  the  conspiracy 
struck ;  and  the  assemblaverunt  is  not  the  charge,  for  then  it 
ought  to  have  been  laid  riotose  fy  routose,  but  only  leading  to  the 
conspiracy;  for  they  must  assemble  before  they  can  consult  and 
conspire.      It  was  answered   by  the   king's   counsel,  that  the 
illicite  assemblaverunt   is   an  offence  against  the    law,    and  as 
properly  and  fully  laid  as  could  be;    for  riotose  is  where  the 

assembly 
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assembly  is  with  intent  to  commit  a  riot,  and  routose  for  a  rout; 
but  an  assembly  may  be  illegal  and  punishable,  and  yet  the 
intention  of  that  assembling  may  be  good,  as  21  H.  7.  Bro.  tit. 
Riots  i.  per  Fineux ;  as,  if  men  meet  to  prevent  the  breach 
of  the  peace  between  A.  and  B.  A.  going  to  market,  and  B. 
threatening  to  beat  him  there.  And  to  this  assembly  no 
properer  epithet  could  be  given  than  illicite.  But  besides,  all 
manner  of  combinations  and  confederacies  are  unlawful  without 
respect  to  their  end,  27  Ass.  44.,  Moore,  788.,  Lord  Grey's 
case,  and  Cro.  Ja.  37.  the  case  of  the  Puritans  petitioning;  but; 
this  conspiracy,  being  to  depauperate  another  man,  is  unlawful 
in  its  end.  And  to  answer  the  objection  that  hath  been  made,  it 
might  be  said,  that  although  the  depauperating  of  another  man 
may  be  by  lawful  means,  and  the  consequence  of  a  lawful  act,  yet 
that  is  because  it  is  not  in  the  intention  of  the  party,  but  it  is 
damnum  absque  injurid ,-  but  for  a  number  of  men  to  design  and 
conspire  the  depauperating  of  another  cannot  certainly  be  lawful, 
for  there  the  damage  to  the  third  party  is  their  only  aim  and  end, 
and  it  is  as  well  against  the  law  of  charity  and  common  society. 
And  this  might  be  said,  if  there  were  nothing  of  the  king's 
farmers  in  the  case;  but  here  the  inducement  to  the  whole  charge 
in  the  information  is,  that  the  defendants,  fyc.  machinantes  de- 
Jraudare  Sf  dtpri-oare  dictum  dom.  regem  de  redditu  suo  prcedict.  $f 
pradictos  firmarios^  <$c.  destruere  $•  depauperare,  did  so  and  so. 
Now  this  inducement  in  the  whole  is  applicable  to  every  branch 
of  the  charge,  and  the  jury  having  found  those  charges  as  they 
are  laid,  scilicet  modo  $  forma  prout,  fyc.  they  have  found,  conse- 
quently, that  it  was  done  by  the  defendants,  machinantes,  fyc.  • 
which  makes  it  in  their  intention  to  strike  at  the  king's  revenue, 
as  well  as  in  consequence.  It  was  also  urged  for  the  defendants, 
that  for  a  bare  conspiracy,  without  any  act  done  in  prosecution  of 
it,  no  information  would  lie:  But  curia  cont.  for  though  there 
must  be  some  fact  to  be  as  evidence  of  the  conspiracy,  as  9  Co. 
Pqulter's  case,  yet  it  is  the  conspiracy  that  is  the  crime,  and  that 
being  found,  it  is  enough.  It  was  also  urged  by  the  king's  coun- 
sel, that  the  modo  $  forma  prout  in  the  verdict  extends  to  all  the 
charges  of  fact  that  were  done  in  prosecution  of  this  conspiracy, 
and  the  acquittal  quoad  tot.  al.  materiam,  fyc.  extends  to  the  dis- 
tinct charges  of  facts  that  have  no  relation  to  this  conspiracy. 
But  Windham  Justice  said,  the  modo  $  forma  prout  could  by  no 
means  make  the  verdict  comprehend  other  matter  of  fact  than 
was  expressly  found.  It  was  moved  by  the  king's  counsel,  that 
they  might  inform  the  court  of  the  heinousness  of  this  conspiracy, 
and  how  it  was  proved  to  be  upon  evidence  to  the  jury  that 
tried  it,  to  aggravate  the  offence,  and  induce  the  discretion  of 
the  court  to  increase  the  fine.  And  the  case  of  Machin  and 
Tully  was  cited,  where  a  battery  being  found  by  nisi prius  against 
them,  the  court  informed  themselves  of  the  heinousness  of  it  by 
affidavit,  and  thereupon  vacated  a  fine  that  was  set  in  a  judge's 
chamber,  and  set  a  high:  fine  upon  the  defendants.  But  the 
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court  refused  it,  saying,  that  were  a  way  to  let  in  those  matters 
of  which  the  jury  has  acquitted  them,  by  suffering  affidavits  to 
be  made,  but  in  Machin's  case  the  jury  found  the  defendants 
guilty  of  the  whole ;  and  what  needs  aggravation  of  this,  which 
appears  so  foul  as  it  is  found?  The  court  after  unanimously 
concurred,  that  judgment  ought  to  be  given  for  the  king,  though 
as  to  the  offence  found  there  was  some  variety  of  opinion. 
Windham  distinguished  betwixt  a  confederacy  and  a  conspi- 
racy, that  for  a  conspiracy  there  ought  to  be  some  fact  done  in 
execution  of  it.  So  an  indictment  cannot  be  maintained  against 
a  man  as  a  common  thief,  or  champerter,  or  forestaller,  without 
laying  some  fact  of  those  offences.  And  in  this  he  grounded 
himself  upon  29  Ass.  45.  but  he  held,  that  here  the  defendants 
are  found  guilty  of  a  confederacy,  which  is  not  a  word  of  art,  but 
may  be  expressed  in  other  terms,  and  such  an  offence  will  this 
matter  found  amount  unto.  He  held  the  information  as  to  the 
unlawful  assembly  not  good,  because  it  wanted  vi  8$  armis.  As 
to  all  the  subsequent  facts,  he  held  the  defendants  acquitted ; 
and  as  to  the  intention  of  defrauding  the  king  of  the  rent,  fyc. 
he  held  the  acquittal  did  extend  to  it,  because  they  were  ac- 
quitted of  the  facts  to  which  that  was  to  be  applied ;  but  as  to 
the  confederacy,  the  verdict  has  found  enough,  and  though  it 
were  to  a  private  end  it  were  unlawful ;  but  here  it  is  more,  and 
that  which  will  aggravate  it  highly;  for  the  customers  of  the 
king  are  publick  persons,  as  the  king's  revenue  is  of  a  publick 
concern,  and  it  is  set  forth  in  the  information  that  these  were 
farmers  of  a  very  great  value.  It  is  one  thing  to  beat  a  private 
man,  and  another  thing  to  beat  a  publick  officer,  or  the  king's 
servant.  If  a  man  should  strike  the  sheriff^  who  has  the  cha- 
racter of  a  publick  officer,  it  would  be  a  high  offence.  Twisden 
held,  that  vi  4*  armis  was  not  necessary,  and  that  they  are  found 
guilty  of  an  unlawful  assembly ;  and  in  that  my  Lord  Chief  Jus- 
tice concurred;  as  also  that  the  intention  of  defrauding  and 
depriving  the  king  of  his  said  rent  is  implicitly  found  within  the 
modo  #  forma  prout,  fyc.  for  so  shall  the  maehinantes,  fyc.  be 
applied.  Twisden  and  Keeling  concurred,  that  for  a  conspiracy 
alone  without  any  prosecution,  information  lay;  and  Twisden 
said,  a  confederacy  is  a  farther  degree  of  a  conspiracy ;  and  they 
all  agreed,  that  the  king's  revenue  being  concerned  did  highly 
aggravate  the  offence.  2  H.  4.  7.  and  8  H.  5.  b.  were  cited,  that 
for  maintenance,  of  that  a  monk  should  be  able  to  contract,  and 
probi  homines  de  Dale  should  be  a  corporation.  Lord  Chief 
Justice  cited  old  Magna  Charta,  where  there  is  a  statute  against 
such  as  should  undervalue  lands  in  the  king's  hands.  So  judg- 
ment was  given  for  the  king ;  but  the  settling  of  the  fine  was 
respited,  because  they  would  consider  as  well  qualitatem  delin- 
quentis  as  quantitatem  delicti.  In  this  case  were  cited  3  E.  3.  19. 
43  Ass.  pi.  38.  Afterwards,  the  same  term,  Starling  was  fin< 
300  marks,  and  the  rest  of  the  brewers  100  marks  a-piece,  but 
with  some  apology  by  the  court  for  the  snuvllness  of  the  fine. 

(C) 
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(C)  In  what  Manner  they  are  to  be  laid. 

"D  EGULARLY,   the  same  certainty  that  is  required  in  an  ride  tit. 
•*^-  indictment  is  in  like  manner  required  in  an  information  ;  Indictments. 
but  it  has  been  (a)  holden  not  to  be  necessary  to  repeat  the  (a)  S3^.  375. 
words  dat.  cur.  hie  inteUigi  fy  informari  in  the  beginning  of  ^d-Raym. 
every  distinct  clause,  if  the  want  of  them  may  be  supplied  by  a  a  Hawk.  P.  C. 
natural  and  easy  construction.  c.  a6.  §  4. 

In  an  information  against  Roberts  the  ferryman  over  the  river  The  King  v. 
Mersey,  which  parts  Anglesea  from  Carnarvonshire  in  Wales,  it  Roberts, 

was  laid  generally,  viz.  that  this  was  an  ancient  ferry  time  out  of     cV      » 
•    i       et    i          7  i          c      i  c  3  "•Ik.  198. 

mind,  and  that  id.  was  the  usual  rate  tor  the  passage  or  a  man  5.  C.  ' 

and  horse,  yd.  for  20  cattle,  id.  for  20  sheep,  $c.  that  Robeiis  4  Mod.  101. 
being  the  common  ferryman,  between  7  Septembris  anno  2.  fyc.  **•  C. 
and  the  day  of  exhibiting  this  information,  injuste,  oppressive,  &,-  *  ^,ow-389 
deceptive  cepit  fy  extorsit  de  diver  sis  ligeis  $  subditis  domini  regis  Comb.  193. 
ignotis  to  the  attorney  general,  passing  that  way,  divcrsas  dcnari-  S.  C. 
orum  summas  exceden.  antiquam  ratani  $  pretiiini  pro  passagio  8f 
transportation  suis  fy  averiorum  suorum,  videlicet,  pro  passagio  fy 
transportation  cujuslibet  persona  cum  equo  suo  2d.  fy  pro  quibus- 
libet  20  catallis  2s.  8?  sic  secund.  ratam  praedict.  pro  majori  vel 
minori  numero  averiorum,  $c.  The  defendant  was  found  guilty, 
and  it  was  moved  in  arrest  of  judgment,  that  the  information 
was  too  general  and  uncertain,  because  it  did  not  allege  that  any 
particular  person,  or  any  certain  number  of  cattle,  were  ferried 
over  within  the  time  laid  in  the  information ;  neither  did  it 
mention  any  particular  person  from  whom  the  extorted  rates 
were  taken,  which  it  ought  to  do,  that  the  single  offence  might 
certainly  appear  to  the  court ;  and  after  great  deliberation  the 
whole  court  was  of  that  opinion.  And  per  Holt,  Ch.  Justice,  in 
every  such  information  a  single  offence  ought  to  be  laid  and 
ascertained,  because  every  extortion  from  every  particular  person 
is  a  separate  and  distinct  offence;  and  therefore  they  ought  not 
to  be  accumulated  under  a  general  charge,  as  it  is  done  in  this 
case,  because  each  offence  requires  a  separate  and  distinct  punish- 
ment, according  to  the  quantity  of  the  offence ;  and  it  is  not 
possible  for  the  court  to  proportion  the  fine  or  other  punishment 
to  it,  unless  it  is  singly  and  certainly  laid. 

(D)  Of  filing  an  Information,  the  Proceedings  thereon, 
and  the  Provisions  made  herein  by  Statute. 

TT  seems  to  be  the  established  practice  at  this  day  not  to  admit  %  Hawk.  P.  c. 

of  the  filing  of  any  information  (except  those  exhibited  in  c.  26.  §  8. 
the  name  of  his  majesty's  attorney  general)  without  first  making  f  W  Al?d  the 
a  rule   on   the  persons   complained  of  to  shew  cause   to  the  ™£*  ^  re~ 
contrary ;    which    rule    is    never  granted    but   upon    motion  same  evidence 
made  in  open  court  (6),  and  grounded  upon  affidavit  of  some  i"  support  of 

misdc- 
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such  a  motion,  misdemesnour,  which,  if  true,  doth  either  for  its  enormity  or 
as  would  be  dangerous  tendency,  or  other  such  like  circumstances,  seem 

necessary  in  prOper  for  the  most  publick  prosecution ;  and  if  the  person,  on 
support  ot  an  r  '  1-1  i  •  i  n  *,.,.. 

indictment.       whom  such  rule  is  made,  having  been  personally  served  with  it, 

R.  v.  Willett,  do  not  at  the  day  given  him  for  that  purpose  give  the  court, 
6T.  R. 394-  good  satisfaction  by  affidavit  that  there  is  no  reasonable  cause 
7~  -^  for  the  prosecution,  the  court  generally  grants  the  information; 

against  several  and  sometimes,  upon  special  circumstances,  will  grant  it  against 
defendants  those  who  cannot  be  personally  served  with  such- rule;  as,  if  they 

cannot  issue      purposely  absent  themselves,  Sic.  (a) 

upon  distinct 

rules  for  one  or  more  informations  against  each,  3  Burr.  1270.     (a)  R.  v.  Badouin,  2  Str.. 

1044.  Ca.  temp.  Hardw.  271.] 

a  Hawk.  P.  C.  But,  if  he  shew  good  cause  to  the  contrary,  as  that  he  has 
c.  26.  §  9.  been  indicted  for  the  same  cause,  and  acquitted  ;  or  that  the 
[The  discre-  intent  is  to  try  a  civil  right  which  has  not  been  yet  determined; 

tionofthe        or  that  the  complaint  is  trifling  or  vexatious,  &c.  the  court  will 

court  in  grant-  •      •    1-  •          •  i  • 

ing  inform-       not  grant  the  information  without  some  particular  circumstances, 

ations  is  guided  the  judgment  whereof  lies  in  discretion, 
by  the  merits 

of  the  person  applying,  R.  v.  Bickcrton,  i  Str.  498.  R.  v.  Miles,  Dougl.  283.  R.  v.  Haswell, 
Id.  387.  R.  v.  Webster,  3  T.  R.  388.  R.  v.  Hankey,  i  Burr.  316.  R.  v.  Peach,  Id.  548. 
R.  v.  Symonds,  Ca.  temp.  Hardw.  240.  R.  v.  Robinson,  i  BI.  Rep.  541.;  by  the  time  of  the 
application,  R.  v.  Robinson,  i  Bl.  Rep.  541.;  by  the  nature  of  the  case,  R.  v.  Spriggins, 
j  Bl.  Rep.  a.  R.  v.  the  Inhabitants  of  Wigan,  Id.  47.  R.  v.  Grosvenor,  2  Str.  1193. 
i  Wils.  18.  R.  v.  Robinson,  i  Bl.  Rep.  541.  and  by  the  consequences  that  may  possibly, 
result  from  it.  i  Bl.  Rep.  541.  —  The  court  will  never  grant  an  information  on  a  penal 
statute,  where  the  penalty  vests  in  the  crown  only  ;  in  that  case  the  attorney-general  must 
file  it.  R.  v.  Hendricks,  2  Str.  1234.  Nor  will  they  interfere  upon  the  application  of  the 
attorney-general,  in  cases  prosecuted  by  the  crown,  for  he  may  exhibit  an  information  him- 
self. R.v.Philips,  3  Burr.  1564.]  ||  And  great  inconvenience  having  been  felt  from  obliging 
persons  in  low  circumstances  to  shew  cause  against  informations,  and  to  travel  afterwards  up  to 
Westminster,  from,  perhaps,  a  very  remote  part  of  the  country,  and,  consequently,  at  a  great 
expence,  to  receive  judgment ;  the  Court  has  come  to  a  resolution  not  to  grant  an  inform- 
ation against  such  persons,  however  fit  the  subject  may  be  for  prosecution ;  as  justice  can 
be  effectually  done  otherwise,  and  the  proceeding  by  way  of  indictment  is  evidently  the 
more  proper.  R.  v.  Compton,  Cald.  246.  It  is  to  be  regretted,  that  this  rule  has  not  been 
adopted  by  the  attorney-general  in  prosecutions  by  him  under  the  revenue  laws.|| 

As  to  the  provisions  made  herein  by  statute,  by  the  4  &  5  W. 
&  M.  c.  1 8.  reciting,  that  divers  malicious  and  contentious  per- 
sons had,  more  of  late  than  in  times,  past,  procured  to  be  exhi- 
bited and  prosecuted  informations  in  their  majesties'  courts  of 
King's  Bench  at  Westminster  against  persons  in  all  the  counties 
of  England,  for  trespasses,  batteries,  and  other  misdemesnours; 
and  after  the  parties  so  informed  against  had  appeared  to  such 
informations,  and  pleaded  to  issue,  the  informers  had  very 
seldom  proceeded  any  farther,  whereby  the  persons  so  informed 
against  had  been  put  to  great  charges  in  their  defence;  and 
although  at  the  trials  of  such  informations  verdicts  had  been 
given  for  them,  or  a  noli  prosequi  entered  against  them,  they 
had  no  remedy  for  obtaining  costs  against  such  informers ;  it  is 
enacted,  "  That  the  clerk  of  the  crown  in  the  said  court  of 
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**  King's  Bench  for  the  time  being,  shall  not,  without  express 
"  order  to  be  given  by  the  said  court  in  open  court,  exhibit, 
"  receive,  or  file  any  information  for  any  of  the  causes  afore- 
"  said,  or  issue  out  any  process  thereupon,  before  he  shall  have 
"  taken  or  shall  have  delivered  to  him  a  recognizance  from  the 
"  person  or  persons  procuring  such  information  to  be  exhi- 
"  bited,  with  the  place  of  his,  her,  or  their  abode,  title,  or 
"  profession,  to  be  entered,  to  the  person  or  persons  against 
"  whom  such  information  or  informations  is  or  are  to  be  ex- 
*'  hibited,  in  the  penalty  of  twenty  pounds,  that  he,  she,  or 
"  they  will  effectually  prosecute  such  information  or  inform- 
"  ations,  and  abide  by  and  observe  such  orders  as  the  court 
"  shall  direct ;  which  recognizance  the  clerk  of  the  crown,  and 
"  also  every  justice  of  the  peace  of  any  county,  city,  franchise, 
"  or  town  corporate,  (where  the  cause  of  any  such  inform- 
"  ation  shall  arise,)  are  hereby  empowered  to  take;  after 
"  the  taking  thereof  by  the  said  clerk  of  the  crown,  or  the  re- 
"  ceipt  thereof  from  any  justice  of  the  peace,  the  said  clerk  of 
"  the  crown  shall  make  an  entry  thereof  upon  record,  and 
"  shall  file  a  memorandum  thereof  in  some  publick  place  in  his 
"  office,  that  all  persons  may  resort  thereunto  without  fee : 
"  And  in  case  any  person  or  persons  against  whom  any  inform- 
"  ation  or  informations  for  the  causes  aforesaid,  or  any  of  them, 
"  shall  be  exhibited,  shall  appear  thereunto,  and  plead  to 
"  issue,  and  that  the  prosecutor  or  prosecutors  of  such  inform- 
"  ation  or  informations  shall  not  at  his  and  their  own  proper 
"  costs  and  charges  within  one  whole  year  next  after  issue 
"  joined  therein  procure  the  same  to  be  tried;  or  if  upon  such 
"  trial  a  verdict  pass  for  the  defendant  or  defendants ;  or  in 
"  case  the  said  informer  or  informers  procure  a  noli  prosequi 
"  to  be  entered;  then  in  any  of  the  said  cases  the  said  court 
"  of  King's  Bench  is  hereby  authorized  to  award  to  the  said 
"  defendant  or  defendants,  his,  her,  or  their  costs,  unless  the 
"  judge,  before  whom  such  information  shall  be  tried,  shall  at 
"  the  trial  of  such  information  in  open  court  certify  upon 
**  record,  that  there  was  reasonable  cause  for  exhibiting  such 
"  information ;  and  in  case  the  said  informer  or  informers  shall 
"  not  within  three  months  next  after  the  said  costs  taxed,  and 
"  demand  made  thereof,  pay  to  the  said  defendant  or  defendants 
"  the  said  costs,  then  the  said  defendant  or  defendants  shall 
"  have  the  benefit  of  the  said  recognizance  to  compel  them 
"  thereunto. 

"  Provided,  that  nothing  herein  shall  extend  or  be  construed 
(J  to  extend  to  any  other  informations  than  such  as  shall  be  ex- 
"  hibited  in  the  name  of  their  majesties'  coroner,  or  attorney  in 
"  the  court  of  King's  Bench  for  the  time  being,  commonly 
"  called  the  Master  of  the  Crow-office" 

In  the  construction  hereof  it  hath  been  holden, 

i.  That  if  process  be  issued  on  such  information  before  such  3  Hawk.  P.C. 

rccog- 
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c.  16.  §  10.        recognizance  is  given  as  the  statute  directs,  the  same  may  be  set 

*  The  meaning  asi[]e  ftnd  discharged  on  motion  *. 

of  this  statute 

is,  that  the  clerk  of  the  crown  shall  not  file  any  information  without  leave,  nor  issue  process 

thereupon,  without  recognizance.     Per  Lord  Hardwicke,  Ca.  temp.  Hardw.  248. 

p     „,         -        2.  That  this  statute  extends  to  all  informations  except  those 
K.v.l  own  ot         i  •!  •      i    •       i  *>  i  •  .  i    /    N 

Hertford,          exhibited  in  the  name  of  his  majesty  s  attorney  general,  (a)  so 

Carth.503.  that  an  information  in  nature  of  a  quo  warranto,  though  a  proper 
Salk.376.  S.C.  remedy  to  try  a  right,  in  respect  of  which  it  may  not  in  strict- 
36^™*  ness  corae  within  the  words  trespasses,  fyc.  yet  as  it  is  also  in- 
S.  C.  adjudged,  tended  to  punish  a  misdemesnour,  and  as  the  proceedings 
R.  v.  Morgan,  therein  may  be  as  vexatious  as  in  any  other,  the  same  is  within 
aStr.  1042.  the  purview  of  the  statute,  which,  being  a  remedial  law,  shall 
T.  Burr  ^Si™'  rece've  as  large  a  construction  as  the  words  will  bear. 
(«)  ||In  R.  v.  Barker,  P.  u  G.  B.  R.  an  information  was  granted  against  the  defendant  for 
corrupt  practices  in  his  office  of  justice  of  the  peace.  Pratt  C.  J.  said,  the  attorney  general 
was  not  restrained  by  this  act  from  filing  an  information.  The  attorney  general,  who  was  of 
counsel  with  the  defendant  said,  since  this  act  it  had  not  been  usual,  except  where  the  king 
himself  is  concerned.  Lord  Camden's  MSS.||. 

a  Hawk.  P.  C.        3.  That  no  costs  can  be  had  on  this  statute  on  an  acquittal 
c.  36.  Jix.        ftj.  a  trjaj  Qt  kar^  not  onjy  because  the  clause  that  gives  costs, 
unless  the  judge  certify  a  reasonable  cause,  seems  only  to  have  a 
view  to  trials  e&nisiprfusj  (II  for  after  a  trial  at  bar,  the  judges 
cannot  make  a  certificate  to  themselves,  that  there  was  reason- 
able cause  for  the  information  ;||)but  also  because  a  cause  which 
is  of  such  consequence  as  to  be  thought  proper  for  a  trial  at  bar, 
cannot  well  be  thought  within  the  purview  of  the  statute,  which 
was  chiefly  designed  against  trifling  and  vexatious  prosecutions. 
Salk.  194.  4.  That  if  there  be  several  defendants,  and  some  of  them  ac- 

quitted, and  others  convicted,  none  of  them  can  have  costs, 
a  Ch.  Ca.  191.        5.  That  wherever  a  defendant's  case  is  such  as  authorises  the 
*H^W^  P  ^     court  to  award  him  his  costs,  he  has  a  right  to  them  ex  debito 
justitice ;  for  it  seems  a  general  rule,  that  where  judges  are  em- 
powered by  statute  to  do  a  matter  of  justice,  they  ought  to  do  it 
of  course. 

R.  v.  Howell,        [6.  That  to  whatever  sum  the  costs  of  the    defendant  may 
Ca.  temp.          amount,  he  cannot,  on  this  statute,  have  more  than  the  amount 
»8tr^:o4»        °^  ^e  recognizance;   noi'j  on  the  application  for  the  inform- 
Semb.  S.  C.  by  ation  (b)  will  the  court  compel  the  prosecutor  to  give  security  lor 
the  name  of  R.  the  costs  over  and  above  the  ao/.] 
v.  Morgan. 
R.  v.  Filewood,  z  T.  R.  145.    (b)  R.  v.  Brook,  Id.  197. 

3  Burr.  1616.          ||This  act  of  W.  &  M.  as  we  have  seen,  restrains  the  clerk  of 
Per  Wilmot  J.   tjie  crown  jn  the  King's  Bench  from  exhibiting  or  filing  inform- 
ations without  leave  of  the  court  in  cases  where  all  the  king's 
subjects  might,  before  the  making  of  it,  have  made  use  of  hifl 
name  without  such  leave.     The  act   immediately  following,  viz. 
the  9  Ann.  lets  in  every  body,  who  desires  it,  to  make  use  of  his 
name  in  prosecuting  usurpers  of  franchises ;  whereas  before  no 
subject  could  have  done  so  :  but  it  provides,  that  these  inform* 
1 8  ations, 
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ntions  (as  well  as  those  for  misdemeanours)  must  be  under  the 
leave  and  distinction  of  the  court.  || 

By  the  9  Ann.  c.  20.  §  4.  it  is  enacted,  "  That  In  case  any  (fl)  [These 
"  person  or  persons  shall  usurp,  intrude  into,  or  unlawfully  hold  words,  it  i» 
"  and  execute  the  offices  of  mayors,  bailiffs,  portreeves,  or  other  now  settled, 
"  offices  within  cities,  towns  corporate,  borough',  or  places  (a)  * 
"  in  England  or  Wales,  or  into  the  franchises  of  being  burgesses  porations,  not 
"  or  freemen  of  such  cities,  towns  corporate,  boroughs  or  places,  to  offices 
'•  it  shall  and  may  be  lawful  to  and  for  the  proper  officer  of  the  in  boroughs 
"  court  of  Queen's  Bench,  the  courts  of  sessions  of  counties  p"ac°s  e!j 
"  palatine,   or  the  court  of  grand  sessions  in  Wales,  with  the  porate.    R. 
fi  leave  of  the  said  courts  respectively,  to  exhibit  one  or  more  v.  Wallis, 
"  information  or  informations  in  the  nature  of  a  quo  warranto,  £,"*"•  **•  375- 
"  at  the  relation  of  any  person  or  persons  desiring  to  sue  or  es°gluj>tt  ej/i 
"  prosecute  the  same,  and  who  shall  be  mentioned  in  such  offices  within 
'*  information  or   informations  to   be  the    relator   or    relators  corporations. 
"  against  such  person  or  persons  so  usurping,  intruding  into,  or 


unlawfully  holding  and  executing  any  of  the  said  offices  or  *         ep    * 
"  franchises,  and  to  proceed  therein  in  such  manner  as  is  usual  s.  C.j   jjThe" 
"  in  cases  of  informations  in  the  nature  of  a  quo  icairanto  :  statute  of 
*•'  and  if  it  shall  appear  to  the  said  respective  courts,  that  the  3*6.3.0.58. 
"  several  rights  of  divers  persons  to  the  said  offices  or  fran-  defendants  i 
e;  chises  may  properly  be  determined  on  one  information,  it  quo  warranto 
"  shall  and  may  be  lawful  for  the  said  respective  courts  to  give  to  plead 
"  leave  (i)  to  exhibit  one  such  information  against  several  per-  double,  has  re- 
"  sons,  in  order  to  try  their  respective  rights  to  such  offices  or  gameconstru 
"  franchises  ;  and  such  person  or  persons,  against  whom  such  tion  with  this 
"  information  or  informations  in  nature  of  a  quo  warranto  shall  statute,  and  is 
"  be  sued  or  prosecuted,  shall  appear  and  plead,  as  of  the  same  connned  to 
"  term  or  sessions  in  which  the  said  information  or  informations  office-T^R 
"  shall  be  filed,  unless  the  court  where  such  information  shall  Richardson,  ' 
"  be  filed  shall  give  further  time  to  such  person  or  persons,  9  East.  469. 
"  against  whom  such  information  shall  be  exhibited,  to  plead;  RA'-j',finshami 
"  and  such  person  or  persons,  who  shall  sue  or  prosecute  such  (Mr-There  is 
'  information  or  informations  in  the  nature  of  a  quo  "jcarranto,  necessity  to 
"  shall  proceed  thereupon  with  the  most  convenient  speed  that  state  this  leave 
"  may  be."  on  the  record. 

Symmers  v. 
Regem,'  Cowp.  489.] 

And  it  is  further  enacted,  "  That  in  case  any  person  or  per-  $  5. 

"  sons  against  whom  any  information  or  informations  in   the  (a)  ({Before  this 
"  nature  of  a  quo  ivarranto,  shall  in   any   of  the   said   cases  statute  it  was 
"  be  exhibited  in  any  of  the  said  courts,   shall  be  found  or  tar  ,from  bei°S 
"  adjudged  guilty  of  a  usurpation  or  intrusion  into,  or  unlawfully  that^lucfcnnent 
"  holding  and  executing  any  of  the  said  offices  or  franchises,  it  ofoustercould 
"  shall  and  may  be  lawful  to  and  for  the  said  courts  respectively,  ever  be  entered 
"  as  well  to  give  judgment  of  ouster  (a)  against  such  person  or  u?  m  lnto"n- 
:c  persons  of  and  from  any  of  the  said  offices  and  franchises,  as  na^rVofa 
:t  to  fine  such  person  or  persons  respectively  for  his  or  their  quo  warranto. 
*:  usurping,  intruding  into,  or  unlawfully  holding  and  executing  Lord  Chief 

Justice  Holt 
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*'  any  of  the  said  offices  or  franchises  ;  and  also  it  shall  and  may 
"  be  lawful  to  and  for  the  said  courts  respectively  to  give  judg1- 
"  ment  that  the  relator  or  relators  in  such  information  named 
"  shall  recover  his  or  their  costs  of  such  prosecution ;  and  if 
"  judgment  shall  be  given  for  the  defendant  or  defendants  in 
"  such  information  (a),  he  or  they,  for  whom  such  judgment 
"  shall  be  given,  shall  recover  his  or  their  costs  therein  expended 
"  against  such  relator. or  relators;  such  costs  to  be  levied  by 
"  capias  ad  satisfaciendum^Jicrifacias^  or  elegit" 

hath  been  adjudged,  that  within  the  equity  of  this  branch  of  the  statute,  he 
Anon.  Say.  Rep.  130.     R.  v.  Powell,  1  Str.  33. || 

And  it  is  further  enacted,  "  That  the  statute  for  the  amend-/ 
<c  ment  of  the  law,  and  all  the  statutes  of  jeofails,  shall  be  ex- 
"  tended  to  informations  in  nature  of  a    quo  warranto^   and 
"  proceedings  thereon,  for  any  the  matters  in  the  said  act  men- 
"  tioned." 

[This  act  extends  only  to  individuals  usurping  offices  or  fran- 
chises in  a  corporation ;  and  not  to  the  corporation  itself  as  a 
body  :  if  a  corporation,  as  a  corporation,  usurp  upon  the  crown, 
urr.  869.       j.jie  information  must  be  by  and  in  the  name  of  the  attorney 
iBl.  Rep.  187.  i    u   ir    r^u 

i  T  R.  2.          general,  on  behalf  of  the  crown. 

R.v.Trevenen,  2B.  &A.  482.  ||But,  where  the  corporation  is  dissolved,  and  no  corporate 
body  exists  in  point  of  fact,  the  information  will  not  be  granted  against  an  individual  for  an 
impertinent  claim  to  a  corporate  office.  R.v.  Saunders,  3  East,  119.  Nor  will  it  be  granted 
against  a  mere  servant  of  a  corporation,  whose  office  does  not  affect  any  franchise  or  other 
authority  holden  under  the  crown.  R.  v.  The  Corporation  of  the  Bedford  Level.  6  East,  356. 
It  has  been  granted  however  against  persons  for  exercising  the  office  of  commissioners  under 
a  paving  act,  to  whom  a  power  was  given  of  imposing  rates  and  taxes;  for  that  was  a  power 
greater  than  the  crown  itself  could  confer.  R.  v.  Badcock,  Id.  354-|| 


declared  his 
doubts  of  it 
often ;  and  to 
settle  those 
doubts  this 
clause  of  the 
statute  was 
made,  2  Bar- 
nardist.  281. 
(a)  Where 
a  relator 
does  not  pro- 
ceed to  trial  it 
>>hall  pay  costs, 

§7' 


R,  v.  Corpor- 
ation of  Car- 
marthen, 
a  Burr. ! 


R.v.Williams, 
j  Burr.  407. 
i  Bl.  Rep.  95. 


(£)  R.  v.  La- 
tham, 3  Burr. 
1485.    iBl. 
Rep.  468. 
Rep.  v.  Sar- 
gent, 5  T.  R. 
466. 

R.  v.  Duke  of 
Richmond, 
6T.  R.  560. 
(c)  R.v.  Carter, 
Cowp.jS. 
R.  v.  Godwin, 
Dougl.  397- 


The  act  is  meant  to  extend  to  all  officers  of  corporations  as 
such ;  but  it  is  not  within  the  reason  or  meaning  of  it  that  it. 
should  extend  generally  to  all  offices  or  franchises  exercised 
without  authority  from  the  crown  within  a  corporation.  It  was 
meant  to  be  confined  to  such  franchises  as  are  claimed  in  instances 
affecting  those  rights  between  party  and  party,  and  to  give  a 
remedy  which  could  not  be  had  at  common  law,  in  those  dis- 
putes, and  which  frequently  settle  the  right  of  voting  at  elections. 

In  the  exercise  of  their  jurisdiction  under  this  act,  the  court 
are  of  course  guided  by  the  particular  circumstances  of  the 
respective  cases  that  may  be  brought  before  them.  Where  the 
right,  or  the  fact  on  which  the  right  depends,  is  disputed  (b) ;  or 
where  the  right  turns  upon  a  point  of  new  or  doubtful  law  (c}; 
or  where  (d)  sufficient  appears  on  the  affidavits  to  draw  the 
merits  of  an  election  to  a  corporate  office  into  question,  and  the 
fact  of  usurpation  is,  though  only  faintly,  alleged  by  the  deponents, 
and  not  denied  by  the  defendant;  or  where  there  is  no  other  re- 
medy (e] ;  the  information  is  usually  granted.  But,  if  the  defend- 
ant can  shew,  that  his  right  to  the  franchise  in  question  hath  been 

already 
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already  determined  on  a  mandamus(f),  or  that  it  hath  been  acqui-  (X;  R-  v.  Har- 
esced  in  for  a  great  length  of  time(^);  or  that  it  dependson  the  right  wood,  2  East 
of  those  whovotedforhim,  which  hath  notyet  been  tried;  or  that  the  xVlPri  212 
person  upon  whose  right  thedefendant's  title  depends  hath  enjoyed  (/ )  ^  Hawk, 
his  franchise  so  long,  that  the  court  would  not  permit  it  to  be  im-  P-  C.  c.  26.  §  9. 
peached  in  this  mode  of  proceeding^) ;  or  it  seems,  that  such  per-  (s)^e  *jme> 
son  is  dead(z');  or  that  so  great  a  number  of  derivative  titles  would  ^le'to*  cor-3 
be  affected  by  a  judgment  against  the  defendant,  that  it  would  tend  porate  office 
to  dissolve  the  corporation  (k) ;    or  that  the  franchise  no  way  might  be  un- 
concerns the  publick,  (as  all  those  which  relate  to  the  government  Peac!lccl  °y  a 
of  a  corporation,  or  the  election  of  members  of  parliament  (/),  was  Ibv' the  °* 
and  fairs  and  markets  (m\  fyc.  are  said  to  do),  but  is  wholly  of  a  common  law, 
private  nature,  as  a  coney-warren,  (n)  Sfc. ;  or  that  the  election,  indefinite ;  it 
by  which  he  claims,  is  agreeable  to  charter;    or  that  he  hath  v.ani 
never  acted  under  it,  that  there  hath  been  no  user  of  the  fran-  Of  each*  parti- 
chise  (o) ;  the  court  will  not  grant  the  information  unless  there  cular  case  : 
be  some  particular  or  extraordinary  circumstances  in  the  case;  R.  v.  Powell, 
the  determination  whereof  being  wholly  left  tj  the  discretion  of  !M°p  ?6s'., 
the  court,  cannot  well  come  under  any  certain  stated  rules.  2g6 '  c;'ted' 

i  T.  R.4.  n. '  31.  R.  311.    R.V.Williams,  2  Str.  677.  and  it  was  for  some  time  thought  better 
that  it  should  be  unsettled.     R.  v.  Latham,  3  Burr.  1485.   At  length,  however,  the  court  set  a 
limit  to  their  discretionary  power  in  granting  informations  of  this  kind,  and  confined  it,  in 
analogy  to  other  cases  of  limitation,  within  a  period  of  twenty  years ;    Winchelsea  causes, 
4  Burr.  1962.  2022.  2120.     R.  v.  Rogers,  Id.  2523.  which  limitation  was  afterwards  still  far- 
ther narrowed,  and  reduced  to  a  period  of  six  years,  R.  v.  Dickin,  4  T.  R.  282,     This  last 
period  hath  been  confirmed  by  the  legislature,  viz.  by  stat.  32  Geo.  3.  c.  58.  and  is  extended 
as  well  to  informations  filed  by  the  attorney-general,  on  behalf  of  the  crown,  as  to  those  pro- 
moted at  the  instance  of  any  private  person,   (/j)  R.  v.  Stephens,  i  Burr.  433.   R.  v.  Peacock, 
4  T.  R.  684.     (i)  Vide  R.  v.  Spearing,  i  T.  R.  4.  n.     But  it  does  not  seem  to  be  a  reason  for 
refusing  an  information,  that  the  objection  to  the  defendant'*  title  ariseth  from  a  defect  in  the 
title  of  some  other  person  through  whom  he  claims,  provided  the  application  be  made  within 
proper  time.    8  Mod.  216.    For  it  is  admitted,  that  where  judgment  of  ouster  hath  been  given 
against  a  person  through  whom  a  title  is  claimed,  that  may  be  a  reason  for  granting  an  in- 
formation to  impeach  the  derivative  title.    2  Str.  1109.  Andr.  389.    5  Burr.  2601.   Cowp.  500. 
It  is  also  admitted,  that  the  title  of  a  defendant  to  an  information  may  be  impeached  by  an 
issue  introduced  on  the  record,  respecting  the  title  of  the  person  under  whom  he  claims, 
though  the  latter  hath  not  been  ousted  on  an  information  filed  against  him.     Ibid.     It  mav, 
or  it  may  not  be  possible  to  impeach  the  original  right  on  which  the  derivative  title  depends, 
by  an  information  filed  against  the  person  who  claimed  to  exercise  that  right.    Whatever  may 
be  the  case,  where  that  may  be  don*,  but  in  fact  has  not  been  done;  it  has  been  lately  decided, 
that  where  it  cannot  be  done,  the  original  right  may  be  impeached  in  an  information  against 
the  person  whose  derivative  title  depends  upon  it.    R.  v.  Mein,  3  T.  R.  596.   2  Kyd.  435,  436. 
(£)  R.v.  Varlo,  Cowp.jg.  R.v.Trevenen,  2  B.  &  A  479.  Secns,  if  it  be  admitted  that  elections 
may  still  be  made.  R.  v.  Bond,  2  T.  R.  767.  (/)  Case  of  the  borough  of  Horsham,  Hil.  30  G.  3. 
3  T.  R.  599.  n.   R.  v.  Mein,  ibid.   R.  v.  Binghara,  2  East,  308.     (m)  Qu.  ((whether  in  the  case 
of  markets,  courts-leet,  &c.  the  crown's  name  can  be  made  use  of  at  the  instance  of  a  subject  ?(j 
et  viileR.  v.  Marsden,  3  Burr.  1812.     I  Bl.  Rep.  579.     Ibbotson's  case,  Ca.  temp.  Hard.  261. 
Haidr.  162.  arguendo.     In  R.  v.  Parks,  ic  G.  in  B.  R.  upon  a  rule  to  shew  cause  why  an  in- 
formation in  the  nature  of  a  quo  warranto  should  not  be  granted  against  the  defendant  for 
claiming  the  return  of  juries  as  steward  of  a  court  leet  in  the  manor  of  Birmingham,  in  the 
county  of  Warwick ;  Fazakerly  moved,  that  a  charge  of  misdemesnour  was  more  proper,  as 
in  cases  where  justices  of  peace  exceed  the  limits  of  their  jurisdiction.    But  the  Court  did  not 
think  this  a  parallel  case:  and  theretbre  the  rule  was  made  absolute.  Lord Camden's  MSS.j'J 
(«)  R.v.  Sir  William  Lowther,    2  Ld.  Raym.  1409.     I  Str.  637.     Ibbotson's  case,  Ca.  temp. 
Harclw.  261.      R.  v.  Cann,  Andr.  15.     R.  v.  Dawbeny,   »  Str.  1196.     i  Bott.  pi.  326.     R.v. 
Shepherd,  4  T.  R.  381.    (o)  R.  v.  Ponsonby,    Say.  Rep.  245.      R.  v.  Whitwell,    5  T.  R.  85. 
|j  A  swearing  in,  though  defective  in  law,  yet  being  such  whereby  the  party  claimed  at  the  time 
to  be  a  free  burgess  of  a  corporation,  was  holden  to  be  a  sufficient  user  of"  the  office  to  warrant 
an  information,  and  not  like  a  mere  claim.     R.  v.Tate,  4  East,  337. jj 

VOL.  IV.  Ee  go, 
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(a)  R.v.Ward-  So,  the  conduct  and  situation  of  the  relator,  will  weigh  much 
roper,  4  Burr,  with  the  court,  in  some  instances,  in  granting  or  refusing  an 
2°M  (*)  R-  information.  Thus,  where  the  persons  on  whose  affidavits  the 
\  T  RF  TOO?  motion  is  grounded,  have  lain  by,  without  recently  prose- 
But  previous  cuting,  though  with  a  full  knowledge  of  the  fact  (a] ;  where  they 
knowled.?e  of  have  concurred  with  the  rest  of  the  corporation  in  a  resolution 
the  fact  in  the  not  to  take  advantage  of  the  flaw  in  the  defendant's  title  (6) ; 
vvhose  affida-  wnere  tne  prosecutor  stands  in  the  same  circumstances  with 
vit  the  motion  the  defendants  (c) ;  where  the  persons,  in  whose  names  the  ap- 
is made,  will  plication  is  made,  are  wholly  unconnected  with  the  corpor- 

not   be   a        ation  (d)  —  in  all  these  cases,  the  court  will,  in  general,  refuse 
ground   for         ,      .    \  ' 
refusing  the     the  information. 

information,  if  he  had  no  power  of  remonstrating  against  the  proceedings ;  if  he  were  in  fact 
merely  a  witness,  as  in  the  case  of  an  application  on  the  affidavit  of  the  town  clerk.     R.  v. 
Binsted,  Cowp.  75.    Nor  will  the  relator' s  concurrence  in  the  election  of  the  defendant  be 
any  ground  for  refusal,  if  the  objection  to  his  eligibility  were  at  that  time  unknown.     R.  v. 
Smith,  3  T.  R.  573.    R-  v.  Morris,  3  East,  213.    And  where  the  application  is  made  on  the 
affidavit  of  several  persons,  all  of  whom,  but  one,  concurred  in  the  election  of  the  defendant; 
if  that  one  will  avow  himself  the  relator,  and  render  himself  responsible  for  the  costs,  his 
bein^  joined  with  the  others  who  concurred  in  the  election,  will  be  no  reason  for  refusing 
the  information.    R.  v.  Syrntnons,  4  T.  R.  223.    (c)  R.  v.  Bond,  2  T.  R.  771.  •  R.  v.  Cud- 
lipp,  6  T.  R.  503.    (d)  R.  v.  Stacey,  i  T.  R.  3.     But,  where  the  application  is  made  for  the 
purpose  of  enforcing  a  general  act  of  parliament,  which  interests  all  the  corporations  in  the 
kingdom,   it  is  no  objection,  that  the  party  applying  is  not  a  member  of  the  corporation. 
R.  v.  Brown,  P.  29  G.  3.  3  T.  R.  574.  n.     ||The  case  must  be  very  strong  to  induce  the  court 
to  grant  the  information  on  the  relation  of  a  mere  stranger.    R.  v.  Kemp,  i  East,  462. ||   The 
abandonment  of  a  former  information  for  the  same  cause,  is,  of  itself,  no  reason  for  refusing 
p.n  information,  as  that  may  have  been  by  collusion.     R.  v.  Bond,  2  T.  R.  770.     ||But,  where 
the  ground  on  which  an  information  is  moved  has  been  answered,  the  court  will  not  make  the 
rule  absolute  for  the  purpose  of  trying  an  incidental  and  secondary  question.    R.  v.  Osbourne, 
4  East,  327.0     Where  the  application  is  manifestly  frivolous  and  vexatious,  the  rule  will  be 
discharged  with  costs.     %  Str.  1039.     a  Burr.  780.     3  T.  R.  301. 

R.  v.  Mein,           Where  the  affidavit  of  the  relator  omits  a  material  fact,  as  the 
3  T. R. 596.      mode  of  election;   but  that  fact  is  afterwards  stated  in  the  de- 
fendant's affidavit,  the  court  may  use  the  latter  affidavit  in  sup- 
port of  the  application.] 

R.  v.  Barzey,  ||  But,  if  in  the  application  for  the  information  it  be  sug- 
4M.&S.  253.  gested,  that  the  defendants  were  elected  contrary  to  the  pro- 
visions of  a  particular  charter,  the  affidavit  must  state  that  the 
charter  has  been  accepted,  or,  at  least,  that  the  usage  has  been 
according  to  the  charter,  so  as  to  afford  an  inference  of  its  having 
been  accepted. 

R.  v.  Warlow,       The  party's  resignation  of  the  office  in  question  after  the  rule 
»M. &  S.  75.    nisi  has  been  obtained   will  not  prevent   it  from    being  made 
absolute,  though  it  may  regulate  the  discretion  of  the  court  in 
imposing  the  fine.|| 

R.  v.  Davies,         [It  seems,  that  the  court  will  not  grant  n  rule  for  an  inform- 
Say.  Rep.  241-  ation  of  this  kind  on  the  last  day  of  term. 

R.v.  Davies,  Where  a  defendant  suffers  the  rule  to  be  made  absolute  with- 
4 Burr. 2277.  out  shewing  cause;  or  suffers  judgment  to  go  against  him  by 
default;  the  court  will  permit  other  corporators,  whose  title 
may  be  affected  by  judgment  of  ouster  being  pronounced 
against  him,  to  defend  his  title,  on  their  undertaking  to  do  so 
at  their  own  expence,  and  indemnifying  him  against  all  costs.] 

The 
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The'process  usually  issued  to  bring  the  defendant  into  court  is  i  Sid.  86. 
a  writ  of  subpena,  and  if  that  be  disobeyed,  an  attachment:  but  *  ^y(V4h38" 
if  the  defendant  cannot  be  served  with  a  subpena,   it  is  said,  the  s^/that^ro- 
process  is  venire  facias  and  distringas.  ess  Of  out- 

lawry  will  not  lie  upon  informations  in  nature  of  quo  warranto,  and  therefore  that  the  de- 
fendant cannot  plead  a  misnomer.  R.  v.  Mayor  of  Hedon,  i  Wils.  245.  But  qu.  and  see 
?  Kyd.  438,  439.  See  also  Patrick's  case,  Cr.  Ja.  528. 

I 

The  plea  in  bar  must  set  out  the  defendant's  title  at  length,  and  R.  v.  Blagden, 
conclude  with  a  general  traverse,  "  without  this,  that  he  usurped,  Gilb.  Rep. 
4tc."  and  issue  should  not  be  taken   on  the  part  of  the  crown,  j4.5',/^0^" 
on  the  general  traverse,  but  the  replication  should  be  to  the 
special  matter,  that  the  defendant  may  know  how  to  apply  his 
defence. 

Where  several  things  are  necessary  to  constitute  a  complete  R.  v.  Hearle, 
title  in  the  defendant,  the  crown  may  take  issue  on  each,  and   iStr.foj. 
if  any  one  of  the  issues  on  a  fact  material  to  the  title  be  found  *      '    ^°!' 
against  the  defendant,  there  shall  be  judgment  of  ouster,  and  the  Downes, 
defendant  shall  pay  the  costs  on  all  the  issues.  i  T.  R.  453- 

R.  v.  Hebden,  Andr.  388.     R.  v.  Leigh,  4  Burr.  2143- 

Where  the  defendant  sets  forth  a  bad  title  to  the  office,  and  R.  v.  Phillips, 

confesses   the  user,   that  amounts  to  a  confession  of  the  usur-  jjj|*j'  2£4\ 

pation,  and  if  an  immaterial  issue  is  joined,  and  a  verdict  found  C1  e    x    u 
on  which  the  court  cannot  give  judgment,  yet  they  will  not  grant 
a  repleader,  but  will  give  judgment  on  the  plea. 

But,  where  the  defendant,  in  his  plea,  confesses  a  usurpation  R.  v.  Biddle, 

during  part  of  the  time  laid  in  the  information,  but  insists  upon  aLd-  Ra£m; 

an  election  afterwards  under  which  he  continued  to  hold  the  '        R  v  ' 

office,  judgment  of  ouster,  as  to  the  time  confessed,  ought  not  to  Taylor,  a  Bar- 

be  given  against  him,  but  only  a  judgment  of  "  capiatur  pro  nardist.  238. 
"  Jine  (a}"  as  a  punishment  for  his  usurpation:  for,  if  judgment 


of  ouster  were  entered,  it  would  follow,  that,  when  a  person  has  ' 


an  n. 

once  exercised  an  office  without  authority,  he  becomes,  so  long  formation 
as  he  does  so,  incapable  of  being  rightfully  elected.     And  if,  in  against  one  for 
such  case,  a  judgment  of  ouster  be  actually  entered,  the  Court  c^minlt|1je 
will  order  the  whole  to  be  expunged,  but  that  part  which  relates  ^ar^he  dis- 
to  the  fine.]  claimed,  and 

judgment  of  ouster  was  given  against  him,  he  was  concluded  from  shewing  to  a  second  in- 
formation for  exercising  the  same  office,  that  he  was  duly  elected  before  such  information  and 
judgment  of  ouster,  and  was  afterwards  sworn  in  by  virtue  of  a  peremptory  mandamus. 
R.  v.  Clarke,  a  East,  75.  In  this  case  Lord  Kenyan  intimated  that  there  might  have  been  a 
judgement  of  ouster  quomque  only  against  him,  and  referred  to  the  case  of  R-  v.  Biddle,  in  the 
text.  But  qu.,  for  there  seems  to  be  no  precedent  of  such  a  judgment  on  the  files  of  the 
court.  See  R.  v.  Courtenay,  9  East,  246.|| 

||  But,  if  the  defendant  has  done  that  which  implies  a  claim,  R.  v.  Williams, 
though  he  has  not  expressly  made  a  claim,  judgment  of  ouster  i  Bl.  Rep.  93. 
must  be  given,  lest  he  should  repeat  the  act.)| 

[If  a  defendant  make  title  to  a  corporation  office,  as  being  R.  v.  Hebden, 
elected  under  the  mayoralty  of  a  particular  person;   on  issue  *Str.  1109. 
joined  whether  that  person  were   mayor  or  not,  a  record  of  R  y  GriJjcs 
ouster  against  him  may  be  read  in  evidence  to  shew  that  he  was  s  Burr.  '2598.' 

E  e  2  not 
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not  mayor,  which  will  bo  conclusive,  if  it  be  not  shewn  that  the 

judgment  was  obtained  by  fraud  or  collusion. 

Riy-  Spearing,       But,  if  the  person  under  whom  the  defendant  claims  be  dead 
'    '  4-n'      at  the  time  when  the  issue  "  whether  he  were  mayor  or  not,"  is 

tried,  the  only  evidence  that  will  be  admitted,  will  be  to  prove 

whether  he  were  mayor  or  not  in  point  of  fact. 

Symmers  v.  Where  the  persons,  on  whose  right  to  vote  the  validity  of  the 

Regem,Cowp.  defendant's  title  depends,  were  at  the  time  of  his  election  in  the 

actual  possession  of  the  franchise  in  virtue  of  which  they  voted  ; 

at  the  trial,  no  inquiry  can  be  made  into  their  right,  unless  an 

issufe  has  been  taken  upon  it. 

R;  v-  Francis,        j^s  an  information  of  this  kind  is  now  considered  rather  as  a 
4"       civil  proceeding,  a  new  trial  may  be  granted  as  well  where  there 

has  been  a  verdict  in  favour  of  the  defendant,  as  where  it  has 

been  given  in  favour  of  the  crown.] 

R.  v.  Higgins,  ||And  on  a  trial  at  bar  of  such  an  information,  a  bill  of 
i  Ventr.  366.  exceptions  has  been  tendered  by  the  defendant's  counsel,  and 

'     '  r^m'     allowed  by  the  Court:  though  it  does  not  appear  that  the  case 
484.  S.  C.  r      J  i  •      i  b  c 

Skin.ioi.S.C.  was  afterwards  argued  in  the  court  or  error. )j 

In  the  case  of  informations  in  the  Exchequer,  Lord  Hcvrdwicke  said,  that  when  he  was 
Attorney-General  he  had  known  a'bill  of  exceptions  allowed ;  "  but  then,"  said  he,  "  these 
"  are  properly  civil  suits  for  the  king's  debts."  R.  v.  Preston,  Ca.  temp.  Hardw.  249.  Qu. 
and  see -what  is  said  by  his  Lordship  in  the  case  of  R.  v.  Howefl.  Id.  248. 

R.  Y.  Edgar,          [The  information  cannot  be  quashed,  even  with  the  consent  of 
4  Burr.  3297.    parties;  though  with  such  consent,  the  Court  will  permit  the  re- 
cognizance to  be  discharged.] 

||  By  st.  32  G.  3.  c.  58.  "  it  s^iall  and  may  be  lawful  for  the 
"  defendant  or  defendants  to  any  information  in  the  nature  of  a 
"  quo  warranto,  for  the  exercise  of  any  office  or  franchise  in  any 
"  city,  borough,  or  town  corporate,  whether  exhibited  with 
"  leave  of  the  Court,  or  by  his  majesty's  attorney-general,  or 
"  other  officer  of  the  crown  on  behalf  of  his  majesty,  by  virtue 
"  of  any  royal  prerogative  or  otherwise,  and  each  and  every  of 
"  them  severally  and  respectively,  to  plead  that  he  or  they  had 
"  first  actually  taken  upon  themselves,  or  held  or  executed  the 
"  office  or  franchise  which  is  the  subject  of  such  information, 
"  six  years  or  more  before  the  exhibiting  of  such  information, 
"  such  six  years  to  be  reckoned  and  computed  from  the  day  on 
"  which  such  defendant  so  pleading  was  actually  admitted  and 
"  sworn  into  such  office  or  franchise;  which  plea  shall  and  may 
*•'  be  pleaded  either  singly  or  together  with  and  besides  such 
"  plea  as  he  or  they  might  have  lawfully  pleaded  before  the 
"  passing  of  this  act,  or  such  several  pleas  as  the  Court  on 
"  motion  shall  allow;  and  if  upon  the  trial  of  such  information 
"  the  issue  joined  upon  the  plea  aforesaid  shall  be  found  for  the 
"  defendant  or  defendants,  or  any  of  them,  he  or  they  shall  be 
"  entitled  to  judgment,  and  to  such  and  the  like  costs  as  he  or 
"  they  would  by  law  have  been  entitled  to  if  a  verdict  and 
"  judgment  had  been  given  for  him  or  them  upon  the  merits  of 
««  his  or  their  title." 

$  2.  «  Pro- 
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$  2.  "  Provided  always,  that  in  every  such  case  the  prosecator 
"  of  such  information  may  reply  to  such  plea  any  forfeiture, 
"  surrender,  or  avoidance  by  the  defendant  of  such  office  or 
"  franchise  happening  within  six  years  before  the  exhibition  of 
**  such  information,  whereon  the  defendant  may  take  issue,  and 
"  shall  be  entitled  to  costs  in  manner  aforesaid." 

§  3.  "  If  any  person  or  persons  against  whom  any  such 
"  information  as  aforesaid  shall  be  exhibited,  shall  derive  title 
"  under  an  election,  nomination,  swearing  into  office,  or  ad- 
*'  mission  by  any  person  or  persons,  the  title  of  such  person  or 
"  persons  against  whom  such  information  shall  be  exhibited 
44  shall  not  be  defeated  or  affected  by  reason  or  on  account  of 
"  any  defect  in  the  title  of  such  person  or  persons  so  electing, 
"  nominating,  swearing  into  office,  or  admitting,  in  case  such 
"  person  or  persons  under  whom  title  shall  be  derived  as  afore- 
"  said,  was  or  were  in  exercise  de  facto  of  the  franchise  or 
"  office,  (in  virtue  of  which  he  or  they  so  elected,  nominated, 
"  swore  in,  or  admitted,)  at  a  period  six  years  at  least  previous 
"  to  the  time  of  filing  such  information,  and  his  or  their  title 
"  shall  not  have  been  questioned  by  any  legal  proceeding  carried 
*•  on  with  effect." 

In  the  construction  of  this  statute  it  hath  been  ruled,  that  the  R-  v.  Stokes, 
"  six  years  before  the  exhibiting  of  the  information,"  mean  six  »~  p     ^*" 
years  before  making  the  rule  absolute  for  filing  the  information,  4  Bofr.«2 
and  not  six  years  before  obtaining  the  rule  nisi;  so  that  the  But  R.  v. 
Court  will  not  make  the  rule  absolute,  if  the  six  years  are  then  Brown,  3  T.R. 
expired,  though  they  were  not  expired  before  the  rule  nisi  was  575'  "• conir' 
granted. 

But  a  title  to  one  office,  which  is  a  qualification  to  hold  an-  R.  v.  Stokes, 
other  office,  is  not  within  the  third  section  of  the  statute  respect-  "*'  "U)ra' 
ing    derivative    titles;    and  therefore   although   the  party  had 
exercised  the  first  for  six  years,  the  rule  was  made  absolute  for 
an  information  for  exercising  the  second  office  upon  a  defect  of 
title  to  the  first. 

The  defendant  may  under  this  act  plead  several  pleas,  either  R.  v.  Antridge, 
with  or  without  the  plea  of  the  statute  of  limitations ;  for  the  8  T- R-  467. 
concluding  words  are,  "  or  such  several  pleas  as  the  Court  on 
"  motion  shall  allow."    But  before  this  act  he  was  not  at  liberty  Reg.  v.  Foley, 
to  plead  double.  H  cited  n,  Parker, 

Newland,  4  Burr.  2146.  notes.     R.  v.  Briscoe,  ibid. 

[After  rules  have  been  made  absolute  for  several  informations,  R.  v.  Foster, 
the  Court  will  consolidate  them  at  the  instance  of  the  defendants :]  J  Burr.  573. 
|| but  not  where  they  are  against  several  persons   for  distinct     }]&<    w* 
offices,  for  there  must  be  an  information  against  each  to  enable 
each  to  disci; 

The  Court  will  not  grant  a  rule  to  stay  proceedings  until  the  R.  v.  Wynne, 
prosecutor  give  security  for  costs,  on  the  ground  that  the  relator  a  ^-  &  S.  346. 
is  in  insolvent  circumstances,   where  it  appears  that  he  is  a 
corporator,  and  no  fraud  is  suggested. 

E  e  3  But, 
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II.  v.Trevcnen,       But,  where  the  relator  was  in  low  and  indigent  circumstances, 

a  B.  &  A.  339.  and  there  were  strong  grounds  of  suspicion  that  he  was  applying, 

not  on  his  own  account,  or  at  his  own  expence,  but  in  collusion 

with  a  stranger,  the  Court  would  not  make  the  rule  for  the 

information  absolute. 

See  further  on  this  subject,  Appendix,   tit.  "  In- 
formation."!! 


INJUNCTION. 


(A)  The  several  Kinds  of  Injunctions,  and  when  to 

be  granted. 

(B)  What  shall  be  a  Breach  thereof,  and  how  punished. 

(C)  How  dissolved. 


(A)  Of  the  several  Kinds  of  Injunctions,  and  when 
to  be  granted. 

(a)  An  in-  A  N  injunction  is  a  prohibitory  writ,  restraining  a  person  from 
junction  to  4*  ^  committing  or  doing  a  thing  which  appears  to  be  against 
conscience. 


ment  of  forcible  entry.  Moore,  820.  —  Injunction  to  stay  an  interloper's  trading  to  the  East 
Indies,  till  the  validity  of  the  East  India  Company's  patent  had  been  determined,  denied, 
Vern.  127.  a  Chan.  Ca.  165.  —  An  injunction  to  stay  an  action  at  law  for  money  lost  at 
gaming,  though  all  the  circumstances  of  fraud  were  denied  by  the  answer.  Vern.  489.  a  Vern. 
«j.  —  An  injunction  denied  to  injoin  a  person  from  over-stocking  a  common,  where  he  had 
granted  common  on  his  down  to  J.  S.  for  100  sheep,  a  Vern.  116. 

(A)  That  the  Injunctions  issue  out  of  the  courts  of  equity  in  several  in- 

Court  of  stances.     The  most  usual  injunction  is,  to  (6)  stay  proceedings 

Chancery  at  ]aw.  aSj  (c)  jf  one  man  brings  an  action  at  law  against  an- 

Wrantdan°in-  otnerj  and  a  bill  is  brought  to  be  relieved  either  against  a  penalty, 

function  in  or  to  stay  proceedings  at  law,  on  some  equitable  circumstances, 

a  criminal  of  which  the  party  cannot  have  the  benefit  at  law  ;  in  such  case 

matter  under  fae  plaintiff  in  equity  may  move  for  an  injunction,  either  upon 

in^R^aml  an  attachment,  or  praying  a  dedimus,  or  praying  a  further  time 

that  if  it  did,  to  answer;  for  it  being  suggested  in  the  bill,  that  the  suit  is 

the  court  of  against  conscience,  if  the  defendant  be  in  contempt  for  not 

B.R.  would  answering, 
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answering,  or  pray  time  to  answer,  it  is  contrary  to  conscience  break  it,  and 

to  proceed  at  law  in  the  mean  time ;  and  therefore  an  injunction  Protect  any 
IP  L    L  ^i_-    •   •        ^-  i  /  7\  •        that  would 

is  granted  or  course;  but  this  injunction  only  stays  (d)  execution  proceeci  ;n 

touching  the  matters  in  question,  and  there  is  always  a  clause  contempt  of  it. 
giving  liberty  to  call  for  a  plea  to  proceed  to  trial,  for  want  of  it,  6  Mod.  16. 

to  obtain  judgment;    but  execution  is  stayed  till  answer,   or  per  Holt C.J. 
.,     ,  r  •*  — But.  where 

farther  order.  A  having  ob_ 

tained  judgment  in  ejectment  in  B.  R.  against  B~,  had  execution  awarded,  but  the  under- 
sheriff  refused  to  execute  it ;  whereupon,  by  rule  of  that  court,  he  was  ordered  to  attend,  and 
for  not  attending,  an  attachment  was  awarded  against  him ;  and  B.  after  all  this  proceeding, 
having,  on  his  bill  exhibited  in  Chancery,  obtained  an  injunction,  it  was  moved  in  Chancery, 
that  this  injunction  might  not  extend  to  stay  proceedings  against  the  under-sheriff  for  his 
contempt  to  the  court  of  B.  R.,  for  that  he  was  prosecuted  for  contempt  at  the  king's  suit, 
and  it  was  unnatural  for  the  king  by  his  injunction  to  stay  his  own  suit  in  another  court,  the 
oflence  being  committed  before  the  bill  exhibited;  but  the  motion  was  denied.  Vern.  25.   [So, 
where  the  plaintiffs  claimed  a  sole,  and  the  defendant  a  concurrent,  right  of  fishery,  and  a  bill 
and  cross-bill  were  brought  to  establish  such  several  claims,  which  was  a  submission  of  their 
respective  rights  to  the  court,  and  the  plaintiffs  afterwards  caused  the  defendant's  agents  to  be 
indicted  for  a  breach  of  the  peace,  in  fishjng  in  their  liberty,  the  Court  of  Chancery  inhibited 
the  prosecutors  from  proceeding  on  the  indictment  till  the  hearing  of  the  equity  suit  and 
farther  order,  though  it  could  not  strictly  grant  an  injunction.     Mayor  and  Corporation  of 
York  v.  Pilkington,  %  Atk.  302-     For  originally  and  regularly  that  court  cannot  grant  an  in- 
junction to  stay  criminal  proceedings.   But,  where  the  matter  in  dispute,  and  made  the  subject 
of  an  indictment,  is  a  mere  civil  right,  and  may  be  redressed  by  an  action  of  trespas>,  the 
proper  course  is  to  apply  to  the  attorney-general  for  a  nolle  prosequi.     Ibid.     Lord  Montague 
v.  Dudman,  2  Ves.  396.]     |]It  is  true  that  the  Court  has  originally  no  jurisdiction  to  injoin  or 
regulate  proceedings  upon  indictment;  but  circumstances  may  give  it ;  as,  where  it  is  prose- 
cuted  by  relators  in  an  information  or   plaintiffs;   they  are  subject  to  control  by  order 
personally  affecting  them ;  but  not  the  defendants.    For  though  Lord  Hardivicke,  in  the  above 
case  of  Mayor,  &c.  of  York  v.  Pilkington  held,  that  he  would  deal  with  the  subject  with 
reference  to  what  was  civilly  in  question  between  the  parties,  notwithstanding  it  was  also  the 
subject  of  a  criminal  prosecution ;  yet  we  do  not  find  that  he  thought  himself  justified  in  that 
with  respect  to  persons  who  had  not  themselves  resorted  to  him.     Attorney-General  v. 
Cleaver,  18  Ves.  211. ||     (c)  So,  though  the  Court  will  not  proceed  against  a  member  that  has 
privilege  of  parliament,  yet  if  a  parliament-man  sues  at  law,  and  a  bill  is  brought  in  Chancery 
to  he  relieved  against  that  action,  the  Court  will  make  an  order  to  stay  proceedings  at  law  till 
answer,   or  farther  order.     Vern.  329.     See  \Vildbore  v.  Parker,  Mosel.  125.      (rf)  If   de- 
claration be  delivered,  but  if  not,  all  proceedings  at  law  are  stayed.     2  Kel.  17.  pi.  15.,  in  the 
Exchequer  all  farther  proceedings  are  stayed,   be  the  action  in  what  stage  it  may.  -|jla 
Chancery,  if  on  a  service  of  the  injunction,  the  defendant  hath  not  commenced  his  action,  he 
cannot  sue  out  process :  if  he  hath,  but  hath  not  served  the  same;  or  in  case  he  hath,  but 
hath  not  delivered  or  filed  any  declaration,  he  cannot  proceed :  but,  if  there  hath  been  a 
declaration,  he  may  call  for  a  plea,  and  for  want  of  it  sign  a  judgment ;  or  if  the  cause  is  at 
issue,  he  may  go  on  to  trial,  and  if  that  hath  been  had  and  a  verdict  obtained,  he  may  proceed 
to  judgment,  and  affirm,  if  error  hath  been  brought :  the  injunction  stays  execution  onl\-.    But 
if  the  injunction  hath  issued  after  action  brought,  it  may  be  extended  by  a  subsequent  order 
to  stay  trial ;  l>ut  the  injunction  so  extended  is  entire  :  the  subsequent  order  is  part  of  it,  and 
mast  stand  or  fall  with  it,  and  cannot  be  separated  or  discharged  but  upon  an  application  to 
dissolve  generally.     iMadd.Pr.Eq.no.     i  Hind,  222.    Earnshaw  v.  Thornhill,  18  Ves.  485. 
Garlick  v.  Pearson,  10  Ves.  450     Nelthorpe  v.  Law,  13  Ves.  323.    Bishton  v.  Birch,  2  Ves 
&  Beam.  4o.||     [Though  an  injunction  in  the  Exchequer,  regularly,  suspends  all  the  proceed- 
ings at  law,  yet  that  court  will,  upon  motion,  permit  the  plaintiff  in  the  action  to  give  notice 
of  trial,  upon  his  undertaking  not  to  sue  out  execution.     For  though  it  may  be  argued,  that 
such  notice  of  trial  cannot  have  its  proper  effect,  because  the  party  served  with  it  cannot 
prepare  for  his  defence  without  the  discovery  sought  by  the  bill,  yet,  in  effect,  he  receive* 
no  injury  by  the  practice.     For  if  the  answer  be  full,  he  has  gained  the  desired  discovery: 
if  it  be  exceptionable  for  insufficiency,  or  if  the  injunction  be  continued  on  the  merits, 
the  notice  of  trial  is  a  nullity.     Legg  v.  Da  Costa,  in  the  Exchequer,  Hil.  13  Geo.  3. 
3  Wooddes  410.  n.  y.J 

E  e  4  [Where 
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Aston  v.  As-  [Where  an  estate  was  settled  on  a  jointress  without  impeach- 
ton,  i  Vcs.  ment  of  waste  except  in  pulling  down  houses  and  felling  timber, 
remainder  to  her  son  for  life  without  impeachment  of  waste  ge- 
nerally, remainders  over ;  the  son,  by  leave  of  the  jointress,  felled 
a  quantity  of  timber,  and  died  ;  after  whose  death,  a  daughter 
entitled  to  the  next  remainder  in  tail  sued  her  mother-at-law,  to 
recover  treble  damages,  and  the  place  wasted ;  there  being  evi- 
dence of  an  express  consent,  or  a  general  tacit  consent,  or  en- 
couragement to  the  felling  of  the  timber  given  by  the  daughter, 
she  was  restrained  by  injunction  from  proceeding  in  her  action 
at  law. 

If  a  mortgagor  bring  a  bill  to  redeem,  it  is  at  law  accounted  a 
breach  of  the  covenant  for  quiet  enjoyment.  But,  if  an  action  of 
covenant  be  in  such  case  brought,  equity  will  grant  an  in- 
junction. 

If  a  lord  of  a  manor  bring  ejectments  against  his  customary 
tenants  on  pretence  of  forfeiture,  some  of  whom  file  a  bill,  pray- 
ing he  may  shew  what  breaches  of  the  custom  he  designs  to  insist 
upon  at  the  trial,  upon  the  general  issue  in  ejectment,  and  he  is 
in  contempt  for  not  putting  in  an  answer,  or  the  like,  the  court 
will  order  an  injunction. 

If  bond-creditors  of  the  ancestor  have  obtained  a  decree  for 
Martin,  i  Vcs.  sa]e  agajnst  the  heir,  an  injunction  will  be  granted  against  other 
court  of  equity  bond-creditors  proceeding  at  law,  unless  they  get  judgment  before 
hath,  in  any  the  decree. 

case,  once  taken  the  fund  into  its  own  hands,  it  will  not  suffer  any  proceedings  at  law.  Id. 
ibid.  Mori-ice  v.  Bank  of  England,  Ca.  temp.  Talb.  217.  3  P.  Wins.  401.  n.  S.  C.  a  Br. 
P.  C.  465.  8vo.  ed.  S.C.  Brooke  v.  Reynolds,  i  Br.  Ch.  Rep.  183.  Douglas  v.  Clay,  cited 
ibid.  Hardcastle  v.  Chettle,  4  Br.  Ch.  Rep.  163.  Askew  v.  Poulterers'  Company,  a  Ves.  90. 


Pr.  Reg.  Ch. 
an. 


Pr.  Reg.  Ch 
ai6. 


Martin  v. 


Kempe  v.  An- 
till,  aBr.Ch. 
Rep.  n. 


Tooke  v. 
Hartley,  z  Br. 
Ch.  Rep.  laj.^ 


Hard.  96. 
Vern.  33. 
(«)  So,  on  a 
motion  to  stay 
a  jointress 


Under  the  forfeiting  act  in  America,  the  estates  of  loyalists 
were  directed  to  be  sold  for  the  payment  of  debts  :  this  was  holdcn 
to  be  no  ground  for  an  injunction  to  restrain  an  action  brought 
in  this  country  on  a  bond  given  in  America. 

The  representatives  of  a  mortgagee,  after  foreclosure,  sold  the 
estate;  and  the  amount  not  being  sufficient  so  pay  their  debt, 
they  brought  an  action  upon  the  bond  :  the  defendant  at  law  filed 
his  bill  praying  an  injunction,  and  that  the  bond  might  be  de- 
livered up  to  be  cancelled,  insisting,  that  as  the  mortgagee  had 
foreclosed  the  equity  of  redemption,  and  taken  the  pledge,  he  had 
made  his  election,  and  relinquished  his  right  to  a  personal  re- 
medy. Lord  Thurlffnoe  said,  as  it  was  a  new  case,  he  would  grant 
the  injunction  on  condition  of  the  plaintiff's  bringing  the  money 
into  court;  but  his  opinion  was,  that  the  defendant  had  a  right 
to  proceed  at  law;  and  the  plaintiff  refusing  to  bring  the  money 
into  court,  the  injunction  was  therefore  denied.] 

Where  tenant  for  (a)  life  is  committing  waste  in  cutting  down 
young  timber,  or  (b)  breaking  up  or  ploughing  antient  meadow 
or  pasture,  or  doing  other  waste,  the  tenant  in  tail  shall  have  an 
injunction,  upon  a  certificate  of  filing  the  bill,  and  shewing  an 

affidavit 
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affidavit  of  waste  committed  ;  and  .this,   till  answer  and  farther  tenant  in  tail 

order;  for  timber  once  cut  down  cannot  be  set  up  again.  alter  possibi- 

lity, <yc.  trom 

committing  waste,  the  court  held,  that  she  being  a  jointress  within  the  n  H.  7.  c.  20.,  ought 
to  be  restrained,  being  part  of  the  inheritance,  which  by  the  statute  she  is  restrained  from 
aliening.  Abr.  Eq.  221.  Cook  and  Winford. —  So,  where  A.  being  tenant  for  life,  re- 
mainder to  B.  for  life,  remainder  to  the  first  and  other  sons  of  B.  in  tail-male,  remainder 
to  B.  in  tail,  B,  (before  the  birth  of  any  son)  brought  a  bill  against  A.  to  stay  waste,  on  de- 
murrer to  this  bill,  because  the  plaintiff  had  no  right  to  the  trees,  and  none  that  had  the  in- 
heritance was  party ;  yet  the  demurrer  was  over-ruled,  because  waste  is  to  the  damage 
of  the  publick,  and  B.  is  to  take  care  of  the  inheritance  for  his  children,  if  he  has  any, 
and  has  a  particular  interest  himself,  in  case  he  comes  to  the  estate.  Abr.  Eq.  400.  Dayrell 
and  Champness.  —  But,  where  a  jointress  had  a  covenant  that  her  jointure  should  be  of 
Much  a  yearly  value,  which  fell  short;  though  her  estate  was  not  without  impeachment  of 
waste,  yet  the  court  would  not  prohibit  her  committing  waste  so  far  as  to  make  up  the  defect 
of  her  jointure.  Abr.  Eq.  400.  (A)  But,  where  the  plaintiff  let  a  farm  to  the  defendant  at  an 
annual  rent,  and  part  of  it  being  pasture  land,  the  defendant  covenanted,  among  other  things, 
not  to  break  up  or  plough  any  part  of  it,  and  that  if  he  did  plough  any  part  of  it,  he  would 
pay  at  the  rate  of  aw.  per  annum  for  every  acre;  on  motion  for  an  injunction  to  stay  waste 
in  ploughing,  the  court  said,  that  the  parties  themselves  have  here  agreed  the  damage,  and 
have  set  a  price  for  ploughing,  and  therefore  they  would  not  grant  any  injunction;  and  they 
declared,  if  the  defendant  was  plaintiff  against  paying  20*.  per  acre  for  ploughing,  they  would 
not  relieve  him.  i  Vern.  119.  Woodward  v.  Gyles.  ||So,  Rolfe  v.  Peterson,  6  Br.  P.  C.  470. 
Lowe  v.  Peers,  4  Burr.  2218.  But  the  Court  will  interfere  under  some  circumstances,  though 
stipulated  damages  be  reserved ;  as,  where  the  lessee  had  covenanted  not  to  plough  aniient 
meadow,  or  if  he  did,  to  pay  an  increase  of  rent,  the  court  upon  his  threatening  to  plough, 
•appears  to  have  granted  an  injunction.  Webb  v.  Clarke,  t8th  May  1782.  See  also  Dulwich 
College  v.  Davis,  M.  1787.  Sir  John  Warden  v.  Eklers,  i7th  Dec.  1739.  Fonbl.  Eq.  Tr.  152. 
If  a  man  agree  not  to  do  an  act,  and  enter  into  a  bond  with  a  penalty  to  be  forfeited  on  his 
doing  it,  the  penalty  is  not  to  be  considered  as  the  price  for  not  doing  such  act,  but  the  court 
will  relieve  by  injunction,  until  the  actual  damage  sustained  shall  be  ascertained  by  an  issue. 
Hardy  v.  Martin,  i  Cox,  »6.|| 

So,  if  a  man  be  tenant  for  life  without  impeachment  of  waste,  with  Lord  Bar- 
remainder  to  his  first  and  every  other  son  in  tail,  though  by  virtue  nard's  case, 
of  that  clause,  "without  impeachment  ofv:<tste,  he  may  fell  timber,  ('lIb'Cpt,. 
and  alter  any  rooms  of  the  house  at  his  pleasure ;  yet  if  he  should  Eq.  Rep.  127 
pull  down  the  house,  or  any  part  of  the  buildings  thereunto  be-  S.  C.    a  Vern. 
longing,  equity  would  injoin  him;  but  not  if  he  pull  down  to  re-  738.  S.  C. 
build  ;  for  though  the  clause,  without  impeachment  of  waste,  gives  cp        i?4' 
an  (a)  absolute  property  in  the  timber,  that  he  may  do  therewith  Ca.  Abr.  Too 
what  he  will,   yet  he  is  but  tenant  for  life  of  the  lands  and  S.  C.    i  Salk. 
houses  ;  and  therefore  if  he  pulls  them  down  in  order  to  vex  a  l6l«  S.  C. 

son  that  has  disobliged  him,  he  acts  with  an  ill  conscience,  and  Su*    a ,tenant 

,  .  .  °,  .  not  only  m- 

ought  to  be  restrained  in  equity.  joined  >om_ 

mitting  waste, 

hut  decreed  to  put  the  house,  &c.  in  the  same  repair  it  was  before.  Bp.  of  London  v. 
Webb,  i  P.  Wms.  517.  Packington's  case,  3  Atk.  215.  Bewick  v.  Whitfield,  3  P.  Wms. 
266.  (a)  In  Vern.  23.  it  is  said,  that  the  estate  being  without  impeachment  of  waste, 
no  prohibition  or  injunction  is  to  be  granted. —  But  by  Pr.  Ch.  454.,  such  a  clause  does 
not  give  leave  to  fell  and  cut  down  the  trees,  which  were  for  the  ornament  or  shelter  of 
a  house,  much  less  to  destroy  or  demolish  the  house.  Vide  tit.  JF'<wte,  (X).  Chamberlyne 
v.  Dummer,  i  Br.  Ch.  Rep.  166.,  and  3  Br.Ch.  Rep.  549.  Marquis  of  Downshire  v.  Lady 
Sandys,  6  Ves.  107.  Williams  v.  Macnamara,  8  Ves.  70. 

Also,  it  is  every  day's  practice  to  grant  an  injunction  for  build-  [In  cases  of 
ing  on  another  man's  ground,  and  such  injunction  shall  go  to  nuisance,  the 

stay 
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court  will  not   stay  that  new  building  till  answer  and  farther  order;  and  so  in 
interfere  be-      the  case  of  stopping  up  ancient  lights  (a). 
fore  answer, 

unless  the  plaintiff  state  a  prescriptive  right,  or  an  agreement,  and  support  it  by  affidavit. 
Morris  v.  Lessees  of  Lord  Berkeley,  2  Ves.  452.  Attorney-General  v.  Doughty,  id.  453.  An 
agreement,  supported  by  affidavit,  will  indeed  be  sufficient  to  give  the  court  jurisdiction  in 
the  first  instance.  Martin  v.  Nutkin,  2  P.  Wins.  266.  Secus,  if  it  be»a  special  case  founded  on 
a  particular  right,  a  Ves.  45  3.]  ||  In  the  case  of  a  publick  nuisance,  it  is  said  by  Lord  Hardwicke 
that  the  Court  will  injoin,  but  that  the  application  should  be  by  an  ex  officio  information  by 
the  attorney-general,  instancing  the  case  of  an  interruption  of  a  way  behind  the  Royal  Ex- 
change before  Lord  King.  Barnes  v.  Baker,  Ainbl.  158.  3  Atk.  750.  S.  C.  In  the  case  of 
Mayor,  &c.  of  London  v.  Bolt,  5  Ves.  129,  Lord  Loughburough  granted  an  injunction  upon 
petition  and  affidavit,  the  case  being  very  pressing;  but  in  the  Attorney-General  at  the  re- 
lation of,  &c.  v.  Cleaver,  18  Ves.  an.,  Lord  Eldon  seemed  to  think  that  the  Court  could 
not  hold  it  a  nuisance,  and  therefore  injoin  it,  without  a  trial  at  law.  (a)  B'.it  the  court  will 
not  thus  interpose  in  every  degree  of  darkening  even  ancient  lights.  Attorney-General  v. 
Nichol,  16  Ves.  338.  3  Mer.  687.  Fishmonger's  Company  v.  E.  I.  company,  i  Dick.  163. || 

a  Show.  258.  So,  injunctions  have  frequently  been  granted  to  stay  the  print- 
vide  infra,  tit.  ing  and  selling  of  (6)  almanacks,  Bibles,  and  other  books,  in  bc- 
P™r°8a*™eft n  half  of  patentees  and  owners  of  such  books  ;  but  the  patent  under 
these  cases  it"  seal  is  ever  produced  in  open  court. 

has  been  said,  that  the  right  must  appear  by  the  bill,  and  be  admitted  by  the  answer,  else 
an  injunction  will  not  be  granted  till  after  the  right  has  been  determined  at  law.  Anon, 
j  Vern.  120.  Hills  v.  University  of  Oxford,  id.  275.  JefFerys  v.  Baldwin,  Ambl.  164.  ||4  Burr. 
2377.  2400.  Whitchurch  v.  Hide,  2  Atk.  391.  Blanchard  v.  Hill,  Id.  485.  Grierson  v.  Jack- 
son, Ir.  T.  11.  304.  But  it  is  not  to  be  received  as  an  universal  rule,  that  if  the  title  is  not 
clear  at  law,  the  court  will  not  grant  or  sustain  an  injunction,  until  it  is  made  so.  For  there 
are  many  instances  in  which  the  court  has  granted  or  sustained  an  injunction  to  the  hearing, 
though  the  title  has  not  been  clear  at  law.  "  In  the  case  of  patent  rights,  if  the  party  gets 
"  his  patent,  puts  his  invention  into  execution,  and  has  proceeded  to  a  sale,  which  may  be 
"  called  possession  under  it;  however  doubtful  it  maybe,  whether  the  patent  can  be  sus- 
"  tained,  possession  under  a  colour  of  title  is  ground  enough  to  injoin,  and  to- continue  the 
"  injunction  till  it  is  proved  at  law,  that  it  is  only  colour  and  not  real  title."  Universities  of 
Oxford  and  Cambridge  v.  Richardson,  6  Ves.  707.  and  the  cases  there  referred  to.  See  also 
Carnan  v.  Bowles,  a  Br.  Ch.  Rep.  84.  Hicks  v.  Raincock,  Dick.  Ch.  Ca.  647.  Besides,  where 
there  is  a  fair  doubt,  as  to  the  plaintiff's  legal  title;  the  court,  while  it  directs  it  to  be  tried, 
provides  in  the  interim  for  the  benefit  of  both  parties,  by  permitting  the  sale,  on  the  defend- 
ant's undertaking  to  account  according  to  the  result  of  the  action.  Wilkins  v.  Aikin, 
17  Ves.  424.  The  object  of  a  court  of  equity  in  the  exercise  of  its  jurisdiction  in  subjects  of 
this  nature  being  to  gtve  full  effect  to  the  legal  right,  it  follows,  that  if  the  publication  be  of 
such  a  nature,  that  no  action  at  law  can  be  maintained  upon  it,  the  injunction  cannot  be 
granted,  even  though  there  be  a  submission  in  the  answer.  Walcot  v.  Walker,  7  Ves.  i. 
Southey  v.  Sherwood,  a  Mer.  435. ||  Qu.  whether  in  a  bill  to  restrain  the  publication  of  a 
print  or  engraving  under  the  8  Geo.  2.  c.  13.  it  be  not  necessary  to  state  that  the  requisition 
of  the  statute  was  complied  with  with  respect  to  the  insertion  on  the  plate  and  prints  of  the 
date  of  publication,  and  name  of  the  proprietor  ?  Blackwell  v.  Harper,  2  Atk.  93.  3  Barnard, 
aio.  Harrison  v.  Hogg,  z  Ves.  jun.  323.  Thompson  v.  Symonds,  5  T.  R.  41.  Roworth  v. 
Wilkes,  i  Campb.  N.  P.  94.  ||The  act  of  7  Geo.  3.  c.  38.  extends  to  prints  taken  from  any 
picture,  drawing,  model,  or  sculpture,  either  ancient  or  modern,  and  enlarges  the  right  to 
twenty-eight  years,  without  requiring  any  name  to  appear  on  the  print.  In  the  case  of  Beck- 
ford  v.  Hood,  7  T.  R.  620.  it  was  holden,  that  an  author,  whose  work  is  pirated,  may  main- 
tain an  action  on  the  case  for  damages,  although  the  work  was  not  entered  at  Stationers' 
Hall,  and  although  it  was  first  published  without  the  name  of  the  author  affixed.||  If  a 
plaintiff  fail  in  establishing  his  right  to  the  whole  of  a  publication,  he  may  nevertheless  have 
an  injunction  as  to  part.  Carnan  v.  Bowles,  2  Br.  Ch.  Rep.  80.  Cary  v.  Longman,  i  East, 
358.  Mason  v.  Murray,  Id.  360.  And  if  an  author  has  sold  all  his  interest  in  the  copy- 
right, he  has  no  resulting  right  at  the  end  of  the  first  fourteen  years,  as  against  his  own  as- 
signee, and  will  be  injoined  from  re-publishing.  Id.  ibid.} 

Popcv.  Curl,       [So,  injunctions  have  been  granted  to  restrain  the  receiver  of 

letters 
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letters  from  publishing  them  without  the  consent  of  the  writer,  2  Atk.  542. 
or  of  his  personal  representatives.  Thomson  v. 

Ambl.  737.     Earl  of  Granard  v.  Dunkin,  i  Ball  &  Beatt.  207.     See  Lord  and  Lady  Perceval 
v.  Phipps,  2  Ves.  &  Beam.  19. 

||  So,  to  restrain  the  publication  of  works  surreptitiously  pro-  Cases  of 
cured.  -Mr.  Webb  and 

Mr.  Forrester,  cited  in  Ambl.  694. 

So,  to  restrain  the  publication  of  a  play  taken  in  short  hand  Macklin  v. 

from  the  mouth  of  the  performers.  Richardson, 

Ambl.  694. 

So,  to  restrain  the  sale  of  a  work,  which,  though  not  the  Hogg  v.  Kir- 
same  as  one  already  published,  was  represented  as  the  same.  by,  8  Ves.  215. 

So,    it  has  been    granted  until  answer  or  further  order,  to  Lord  Byron 

restrain  the  publication  of  a  work  in  the  plaintiff's  name,  or  as  >'.  Johnston, 

his  work,   upon  affidavit  by  the  plaintiff's  agents  (he  himself  a ;  er'  Z9" 
being  abroad,)  of  circumstances  making  it  highly  probable  that 
it  was  not  the  plaintiff's  work,  and  the  defendant  declining  to 
swear  as  to  his  belief  that  it  actually  was  so. 

So,  to  restrain  the  publication  of  an  East  India  calendar,  or  Matthewson 

directory,  for  though  a  copyright  cannot  subsist  in  it,   as  a  ge-  v.  Stockdale, 

neral  subject,  any  more  than  in  a  map,   chart,  series  of  chrono-  *z  Ves>  a?o. 

o          ^  •*.  •     *i      •     v   •  i      i  j      u  t,      Longman  v. 

log}',  fyc.  yet  it  may  in  the  individual  work  ;  and  where  it  can  be  Winchester 

traced,  that  another  work  on  the  same  subject  is,  not  an  original  16  Ves.  269! 
compilation,  but  a  mere  copy,  with  colourable  variations,  it  will 
be  protected  by  injunction. 

So,  to  restrain  the  publication  of  translations ;  for  these  are  Wyatt  v.  Bar- 
as  much  the  subject  of  copyright  as  original  compositions ;  whe-  nar(l,  3  ^  es. 
ther  the  right  be  acquired  by  the  personal  exertion  of  the  plain-  an(  Beam>  77- 
tiff  himself  or  by  purchase,  or  gift. 

So,  to  restrain  the  publication  of  copies  of  any  new  print  or  Blackwell  v. 
drawing,  though  taken  from  nature;  for  the  act  of  8  G.  2.  c.  13.  Harper, 2  Atk. 
is  not  confined  to  invention,   but  embraces  every  copy  from  ^  Q^TT^T~ 
nature.  2I0.  s.  C. 

So,  where  the  House  of  Lords  had  exclusively  appointed  a  Gurney  v. 
person  to  print  a  trial  before  that  house,  an  injunction  until  the  Longman, 
hearing  was  granted  to  restrain  the  publication  of  it  by  another  53^^^^' 
person.  ||  Kearsley,  in  Chancery.  £351,1776. 

[But  the  court  will  not  interpose  in  this  manner  to  restrain  the  Gyles  v.  Wyl- 
publication  of  a  real  and  fair  abridgement  of  a  new  book  :  secus,  cox»  *  Atk- 1 
if  only  colourable.]  JJ,1'    ™" 

Bell  v.  Walker,  i  Br.  Ch.  Rep.  45 1.     Butterworth  v.  Robinson,  5  Ves.  709.    Dodsley  v.  Kin- 
nersley,  Ambl.  403. 

||If  several  booksellers  have  taken  copies  of  a  spurious  edition  Dillyv.Doig, 
for  sale,  the  proprietor  of  the  copyright  must  file  a  separate  bill  2  ^  es-  J1"3- 
against  each*.  ||  486> 

Injunctions  may  be  granted  occasionally  even  for  the  purpose  *  Ch.  Ca.  165. 
of  restraining  matters  of  general  utility,  as,  the  carrying  on  of  a  i  Vern.  127. 

particular  trade,  the  working  of  a  colliery,  or  the  navigating  of  a  ^Vff"  IIy" 

i_-        •       i  i  -11  .°°.      Ambl.  aoo. 

ship;  in  these  cases,  however,  the  court  will  require  a  strict  jgves.  iif. 

proof 
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proof  of  the  plaintiff's  right  to  such  relief;  and  he  must  have  been 

guilty  of  no  laches. 

Chavany  v.  [An  injunction  too,  it  seems,  will  go  to  inhibit  defendants  from 

Van  Somer,  in  dissolving  a-  commercial  partnership. 
Cane.  M. 
ii  G.  3.     3  Wooddes.4i6.  note  p. 

(a)  Read  v.  So,  (a)  to  restrain  a  partner  from  receiving  the  partnership 

Suw£rs'  4  Br>    funds,  he  being  in  contempt.] 
Ch.  Rep.  441. 

Harry  v.  ||  So,  upon  a  certificate  of  bill  filed,  and  affidavit  to  restrain  a 

Schrorder,  surviving  partner  from  disposing  of  the  joint  stock,  and  receiving 
8Ves.  317.  tne  outstanding  debts,  he  being  in  embarrassed  circumstances, 

and  in  prison,  and  misapplying  the  property. 

Hanson  v.  So,  it  has  now  become  the  practice  to  grant  an  injunction  to 

Gardiner,         stay  .waste,  in  cases  of  trespass;  informer  days  it  would  have 
Mo^v3Mo^"    ^een  refused,  unless  the  trespass  had  grown  to  a  nuisance.     It 
aDtck.670?0'  ls  doubtful  (b]  whether  even  now  it  would  be  granted  in  a  case 
(A)  Kinder  v.    of  trespass,  where  the  title  is  disputed. 
Jones,  17  Ves. 

no.  See  furfcher,  Crockford  v.  Alexander,  15  Ves.  138.  Mitchell  v.  Dors,  6  Ves.  147. 
Courthorpe  v.  Mapplesden,  10  Ves.  290.  Twort  v.  Twort,  1 6  Ves.  130.  Earl  Cowper  v. 
linker,  17  Ves.  138.  Thomas  v.  Oakley,  18  Ves.  184. 

Hole  v.  Injunctions  are  occasionally  granted  between  tenants  in  coin- 

Thomas,          mon  and  coparceners;  but  this  is  not  done  but  in  cases  of  mali- 
7    es.jgo.       cious  destruction,  or  upon  some  special  grounds.  || 
Onions,  3  Br.  Ch.  Rep.  6ai.     Twort  v.  Twort,  16  Ves.  130. 

Patrick  v.  [Injunctions  will  also  be  granted  to  restrain  the  negotiation  of 

H"rn^°"'  bills  of  exchange,  or  promissory  notes,  obtained  by  fraud ;  and 
3 76  Fonbf"  ^n  ^is  case>  if  tne  Pontiff  support  his  motion,  by  an  affidavit 
Eq.  Tr.  38.  of  the  truth  of  the  facts  stated  in  his  bill,  the  injunction,  being 
note  (x).  considered  in  the  nature  of  an  injunction  to  stay  waste,  will  be 

v.  Black-  aiiowe(j  immediately  upon  the  bill  being  filed,  lest  the  defendant 

others^nstr  sn°uld,  upon  intimation  of  the  suit,  by  negotiating  the  security, 
851.  Where  defeat  its  object.] 

a  motion  was  made  to  restrain  a  defendant  either  from  bringing  an  action  on  a  promissory 
note,  suggested  to  have  been  given  for  undertaking  to  bring  about  a  marriage,  or  to  prevent 
him  from  assigning  it  over,  the  court  made  an  order  upon  the  defendant  to  keep  the  note  in 
his  own  possession,  and  not  to  assign  or  indorse  it  over,  but  would  not  extend  the  injunction 
so  far  as  to  inhibit  the  payee  himself  from  proceeding  at  law.  Smith  v.  Aykwell,  3  Atk.  566. 
Ambl.  66.  S.  C.  Where  the  acceptance  of  a  bill  of  exchange  had  been  declared  void  by  the 
law  of  a  foreign  country,  an  injunction  was  granted  to  restrain  the  holders  from  suing  the  ac- 
ceptor upon  it  in  this  country.  Burroughs  v.  Jamincau,  Mos.  i.  Sel.  Cas.  in  Ch.  69.  S.  C. 
||  But  the  interference  of  the  court  in  this  summary  way  is  not  to  be  expected  in  cases  of 
mere  breach  of  contract,  but  only  where  the  injury  is  immediate  and  irreparable.  Longman 
and  others  v.  Calliford,  Anstr.  645.  Johnson  v.  Goldswaine  and  others,  Id.  749.  But  see 
Geast  v.  Lord  Belfast,  in  Chancery,  1796,  ibid.  On  a  trust  to  sell,  a  suggestion  in  the  bill  of 
improper  conduct  in  the  trustees,  in  not  giving  sufficient  notice  of  the  sale,  is  not  a  ground 
for  an  injunction  before  answer,  to  stop  the  sale.  Pechel  v,  Fowler,  Anstr.  549.  Nor  will  an 
injunction  be  granted  to  prevent  the  transferring  of  stock  until  after  the  defendant  has  ap- 
peared, or  is  in  contempt  for  non-appearance,  and  upon  notice.  Doolittle  v.  Walton,  Dick. 
441.  But  it  has  issued  before  the  defendant  had  prayed  time  to  answer,  or  was  in  contempt, 
to  restrain  him  from  selling  diamonds,  to  which  the  plaintiff' claimed  title.  Tonnins  v.  Prout, 
Dick.  387.  To  obtain  it,  however,  it  is  necessary  that  the  plaintiff  should  shewn  spccifuk 
right  in  the  property,  and  that  it  is  in  danger  of  being  lost.  Xiuicncs  v.  Franco,  Id.  149-11 

l|Whm 
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||  Where  a  party,  having  a  legal  right,  and  conusant  of  that  E.I.  Company 
right,  stands  by,  and  suffers  another  to  act  in  opposition  to  it,  v-  Vincent, 

upon  an  assumption  of  right  in  that  other  person,  an  iniunc-  ?,v,83- 

....  •      u-        r  •     •  s  •       c          stiles  v. 

tion   will  issue    to  restrain  him    from  insisting   upon   it  after-  Cowper, 

wards,  and  defeating  the  act  in  which  he  has  acquiesced.  ||  3  Atk.  691. 

Jackson  v. 
Cator,  jVes.  688. 

There    is  also    an  injunction  granted    to   stay  trial  at  law;  aCh.Cas.  66. 
this  is  never  granted  but  upon  notice;  as,  where  one  files  his  76.93. 

bill,  and    it    appears    to  the  court    that  the    plaintiff's  equity  W  ((All  that 
c    L      j   c     j      ^>  •       i  •  J    was  formerly 

must  arise  out  of  the  defendant  s  answer ;  in  this  case  the  court  thought  ne- 

will,  and  often  does,  grant  an  injunction,  and  that  the  same  may  cessaryin  the 
extend  to  stay  trial,  (a)  affidavit  to 

ground  an  ap- 
plication in  common  cases  that  the  injunction  may  extend  to  stay  trial  was,  that  the  party  could 
not  safely  proceed  to  trial  until  the  defendant  had  put  in  his  answer.  Hartley  v.  Hobson,  Dick. 
728.  2  Cox,  107.  S.  C.  But  it  is  now  required  that  the  affidavit  shall  go  further,  and  state, 
that  the  plaintiff  believes,  that  the  answer  will  furnish  discovery  material  to  his  defence  at 
law.  Partington  v.  Hobson,  16  Ves.  220.  Apple-yard  v.  Seton,  Id.  123.  And  an  injunction 
will  not  be  extended  to  stay  trial  just  at  the  time  of  the  assizes,  unless  the  party  will  give  se- 
curity for  the  costs.  Blacoe  v.  Wilkinson,  13  Vcs.  4J4-|| 

[An  injunction  to  stay  trial  may  be  granted  before  appear-  Wright  v. 
mice :  but  an  injunction  to  stay  trial  and  also  execution  can-  Borne,  MSS. 
not  be  moved  for  at  one  and  the  same  time.      Wiight,  an  exe-  Re    g     sc 
cutor,  being  defendant  in  a  suit  in  Chancery,  wherein    credi-  aCoX,*33. 
tors  were  the  plaintiffs,  was  afterwards  sued  at  law  by  Braine,  S.C.  *The 
another  creditor,  who  gave  notice  of  trial  in  his  action.     Wright  fesular  course 

now  filed  his  bill  against  Braine,  and  before  appearance,  moved  It'        to  get 
...  i    i       •       i       u      i  the  common 

lor  an  injunction  to  stay  execution,  and  that  it  should  also  stay  injunction,  for 

trial,  the  notice  of  trial  being  for  Thursday  then  next.     Lord  want  of  ap- 
Thurlom-e  said,  that  they  could  not  be  granted  as  one  motion,  pearance,and 
and  therefore  granted  the  first  part  only.]  !&££J> 

extended  to  stay  trial.  ||The  meaning  of  this  case,  as  Lord  Eldon  said,  must  have  been,  that 
vou  cannot  move  on  the  same  day  for  the  common  injunction  for  want  of  an  answer,  and  for 
the  ipecial  injunction  to  stay  trial.  Garlick  v.  Pearson,  10  Ves.  451.  Special  injunctions  to 
restrain  proceeding*  at  law  are  granted  in  those  circumstances  only,  where  the  party  has  not 
had  any  opportunity  of  obtaining  the  common  injunction.  Frankly n  v.  Thomas,  3  Mer.  225. 
As,  upon  judgments  entered  up  upon  old  warrants  of  attorney,  &c.  Annesley  v.  Rookes,  Id. 
126.  n.  Where  the  defendant  (plaintiff  at  law)  had,  on  the  day  when  the  common  injunction 
mi»ht  otherwise  have  been  obtained,  put  in  a  demurrer,  which  was  over-ruled ;  but  in  the 
mean  time,  pending  the  demurrer,  the  plaintiff  (defendant  at  law)  was  taken  in  execution  ; 
after  which,  and  immediately  upon  the  over-ruling  of  the  demurrer,  the  common  injunction 
•was  obtained ;  the  Court  was  applied  to  to  discharge  the  plaintiff  out  of  custody,  on  the 
ground  that  the  demurrer  being  over- ruled,  the  parties  were  entitled  to  be  placed  in  the 
situation  they  would  have  been  in  if  no  demurrer  had  been  filed,  and  by  analogy  to  the  case 
of  goods  taken  in  execution.  But  to  this  it  was  answered,  that  the  parties  would  not,  by 
granting  it,  be  placed  in  the  situation  in  which  they  would  otherwise  have  stood,  inasmuch  as 
the  judgment  had  been  satisfied  by  the  taking  of  the  plaintiff  in  execution  ;  and  if  he  should 
HOW  be  released,  he  could  never  be  taken  again,  and  the  debt  would  be  gone.  The  Court 
ordered  the  plaintiff  to  be  discharged  upon  undertaking  to  corifess  judgment,  so  that  he  might 
not  afterwards  say,  that  the  existing  judgment  and  debt  had  been  satisfied  by  the  execution 
from  which  he  was  then  discharged.  Id.  ibid.\\ 

11  An   injunction  will  issue  as  well  where  mischief  is  merely  6  Yes.  705. 

threatened,  as  where  it  has  been  actually  committed.     For  the  Dick.  455. 

right   to  the  injunction  docs  not  depend  upon  the  right  to  an  6-*J<67°- 

account ; 
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account;  courts  of  equity  taking  this  jurisdiction  not  as  incident 
to  accounts,  but  from  the  writ  of  prohibition  of  waste.  || 

There  is  an  injunction  called  a  perpetual  injunction,  for  quiet- 
ing a  man  in  the  possession  of  his  estate  :  this  is  generally  either 
upon  a  plain  equitable  title,  or  where  one,  two,  or  more  ver- 
dicts have  gone  against  a  man  ;  this  injunction  is  to  quiet  the 
plaintiff'  and  his  heirs  for  ever,  and  all  claiming  by,  from,  or  un- 
der him  ;  and  it  is  very  often  granted,  and  in  many  instances  the 

possession         justice  of  the  court  calls  for  it. 
being  granted,  • 

though  the  title  at  law  was  not  established.  Bush  v.  Western,  Pre.  Ch.  530.  But  in  later 
cases,  it  hath  been  refused.  Birch  v.  Holt,  3  Atk.  726.  Anon,  2  Ves.  414.  Weller  v. 
Smeaton,  i  Cox,  102.]  ||  Indeed  a  right  is  not  considered  to  be  determined  so  as  to  be  a  ground 
for  a  perpetual  injunction  by  one  trial  at  law,  unless  upon  an  issue  sent  out  of  the  court  for 
the  purpose.  Robinson  v.  Lord  Byron,  2  Cox,  4.  The  Court  never  grants  a  perpetual  in- 
junction before  the  hearing.  3  Ves.  &  Beam.  i;a.|| 


[Lowe  v.  Jol- 
liffe,  Dick. 
388.     There 
is  one  instance 
of  an  injunc- 
tion to  be 
quieted  in 


Also,  it  has  been  attempted  in  Chancery,  after  three  or  four 
ejectments,  by  a  bill  of  peace  to  establish  the  prevailing  party's 
-gut  ^^  nag  ^een  constantly  denied,  where  the  title  was 


Pr.  Ch.  261. 
Lord  Bath  y. 
Sherwm,Gilb. 

S.'c.  [But'h\  merely  at  law  ;  and  my  Lord  Cowper's  reasons  herein  were,  that 
this  case  Lord  it  would  be  too  great  arrogance  in  him  to  alter  the  course  of  the 
Cowper's  de-  ]aw  ;  for  that  every  termer  may  have  an  ejectment,  and  every 
new  ejectment  supposes  a  new  demise,  and  the  costs  in  ejectment 
are  a  recompence  for  the  trouble  and  charges  to  which  the  pos- 
sessor is  put.  But,  where  the  suit  begins  in  Chancery,  for  relief 
touching  pretended  incumbrances  on  the  title  of  lands,  and  the 


cree  was  re- 
versed in  the 
House  of 
Lords,  and  a 
perpetual  in- 

tlo.n  B  court  hath  ordered  the  plaintiff  to  pursue  an  ejectment  at  law, 
there,  after  one  or  two  ejectments  tried,  and  the  right  settled  to 
the  satisfaction  of  the  court,  the  court  hath  ordered  a  perpetual 
injunction  against  the  defendant,  because,  there,  the  suit  is  first 
attached  in  that  court,  and  never  began  at  law ;  and  such  pre- 
cedent incumbrances  appearing  to  be  fraudulent  and  inequitable 
against  the  possessor,  it  is  within  the  compass  of  the  court  to  re- 
lieve against  them. 

i  Str.  404.  i  Br.  P.  C.  217.  Barefoot  v.  Fry,  Bunb.  158.  It  is  said  also, 
that  where  a  bill  in  equity  is  taken  pro  confesso,  by  reason  of  the  defendant's  contempt  in 
disobeying  all  process,  if  the  suit  be  to  quiet  a  possession,  or  to  stay  proceedings  at  law,  the 
Court  will  decree  a  perpetual  injunction.  Pr.  Reg.  0.197.  So,  where  an  issue  was  directed 
out  of  Chancery,  to  try  the  validity  of  a  will  of  personalty,  and  the  verdict  was  given  against 
it,  the  Court  granted  a  perpetual  injunction  against  proving  it  before  the  ecclesiastical  judge. 
Beversham  v.  Springhold,  i  Ch.  Ca.  80.  See  Montgomery  v.  Clark,  2  Atk.  379.  So,  where 
the  party  concerned  in  interest  admitted  the  probate  of  a  will,  he  was  injoined  from  contest- 
ing it  in  the  ecclesiastical  court,  for  facts  are  as  properly  concluded  by  admission  as  by  a  trial. 
Sheffield  v.  Duchess  of  Buckingham,  i  Atk.  628.] 


granted 
P.  C.  266. 
And  in  later 
times,  these 
injunctions 
have  been 
granted  with 
less  reserve. 
Leighton  v. 
Leigh  ton, 
j  P.  Wms.  671. 


Selby  v.  Selby, 
Dick.  682. 
Douglas  v. 
Clay,  Id.  393. 
Brooke  v. 
Reynolds,  Id. 
603.     i  Br. 
Ch.  Rep.  183. 
S.C.    Kenyon 
v.  Worthing- 
ton,Dick.668. 


||  If  after  a  decree  establishing  a  will,  and  directing  the  trusts  to 
be  performed,  and  the  devisee  to  be  put  in  possession  of  the 
estates,  the  heir-at-law  bring  an  ejectment;  or,  if  after  a  decree 
on  a  bill  brought  by  creditors  on  behalf  of  themselves  and  the 
rest  of  the  creditors,  for  an  account  of  what  is  due  to  the  credi- 
tors, an  advertisement  for  creditors  to  come  in  by  a  day  to  be 
fixed,  or  to  be  excluded,  and  an  account  of  assets  and  appli- 
cation of  such  assets,  a  creditor  take  any  legal  method  for  the 
recovery  of  his  debt ;  in  either  of  these  cases  a  perpetual  injunc- 
tion 
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tion  will  issue;  for  the  court  will  not  permit  any  person  to  ini-  After  ageneral 
pede  the  execution  of  a  decree,  so  long  as  it  remains  unappealed  decree  against 

from.     But  the   court  cannot  stop    a  creditor  at   law,    unless  anexecutorto 

,  ,          ,  .  ,    ,  .  account,  &c. 

there  is  a  decree  under  which  he  can  go  m.||  a  creditor  will 

be  restrained  by  injunction  from  proceeding  at  law  ;  not  only  staying  execution,  but  from 
going  to  trial.     Goate  v.  Fryer,  2  Cox.  199.     Rush  v.  Higgs,  4  Ves.  638. 

A  trustee  having  contracted  to  sell  an  estate  to  one  person,  Vern.  156. 
and  the  cestui  que  trust  having  actually  sold  it  to  another,  who  Lad.v  Poine's 

moved  for  an  injunction  to  quiet  him  in  the  possession,  being  ? 

TII  -1111  TIT?-  i   &   injunction  in 

disturbed  by  the  trustee;  it  was  holden  by  my  Lord  Keeper,  that  this  case  U 

an  injunction  for  quieting  the  possession  is  only  grantable  where  drawn  from 
the  plaintiff  has  been  in  possession  for  the  space  of  three  years  tjje  eqility  °f 
before  the  bill  exhibited  (a),  upon  a  title  yet  undetermined,  or  in  *  ^  f^ibie 
case  the  cause  hath  been  heard,  and  judgment  passed  by  the  entries. 
court  upon  the  merits.  a  Ves.  415.] 

There  is  an  injunction  to  prevent  multiplicity  of  suits;  as,  Vern.  21.266. 
where  many  suits  are  depending,  and  are  likely  to  happen,  from  293-    Show. 
one  and  the  same  thing,  the  court  will  here  interpose,  and  grant  j^  AS*  where 
an  injunction;    they  will  direct  a  proper  issue  to  try  the  whole,  several  tenants 
and  all  the  rest  shall  be  bound  by  the  verdict;  else  there  might  of  a  manor 
be  twenty  actions,  and  as  many  verdicts,  where  one  (L>]  proper  c'aim  the 
direction  or  issue  ends  the  whole  ;  and  it  is  only  directing  one  j^™      °varn 

'  ' 


issue  to  prevent  many  more.  a66'  _  g0)  to' 

settle  the  boundaries  of  lands.    Pr.  Ch.  261. 

If  a  person  is  sued  at  law  for  irregularly  serving  the  process  Bailey  v. 
of  the  court  of  Chancery,  it  is  said,  that  an  injunction  will  be  Devereux, 
granted  to  stay  the  proceedings  at  law  ;    for  the  irregularity  is  ^|rn'  a.^9' 
only  punishable  in  that  court.  wataterwank 

made  on  the  part  of  the  defendant  to  dissolve  an  injunction,  which  the  plaintiff  had  obtained. 
And  the  order  from  the  Registrar's  book  appears  to  be,  "  that  the  irregularity  of  the  pro- 
"  ceeding  be  referred  to  be  examined  by  the  master,  who  is  to  certify  the  same;"  and  it  was 
further  ordered,  "  that  the  defendant  should  be  at  liberty  to  proceed  to  trial,  unless  cause 
"  shewn  on  a  given  short  day,  and  the  defendant  in  the  mean  time  is  at  liberty  to  prepare  for 
"  trial."  R.  L.  1684.  A.  fol.36.  No  further  entry  appears.  || 

Where  two  courts  have  a  concurrent  jurisdiction  of  the  same  [3  Atk.  629. 
thing,  that  court  shall  retain  the  cause  which  is  first  possessed  of 


it;  as  between  the  Exchequer  and  Chancery,  the  Counties  Pala-  jJDJd; 
tine  and  Chancery  :  but,  if  legacips  are  given  to  infant  children  Meake  v.  ° 
by  a  stranger,  and  their  father,   being  appointed  their  guardian  Meake,  5  Ye*. 
by  the  spiritual  court,   sues  the  executor  there  for   recovery  5f  7*  note  Ig 
of  them,  Chancery  will  grant  an  injunction  against  his  proceed-  s'cil^/uthe 
ing  in  that  court;    because  the  spiritual  court  cannot  order  the  case  of  Mont- 
legacies  to  be  put  out  at  interest  for  the  children's  benefit,  as  the  gomery  v. 
Chancery  may  do,  though  they  may  compel  the  father  to  give  clark»  *  Atk- 
good  security  with  good  sureties.     So,  where  a  husband  sues  in  ^HI"  consisting 
the  spiritual  court  for  a  legacy  given  his  wife,  an  injunction  will  of  real  and    ' 
be  awarded,  because  that  court  cannot  compel  him  to  make  an  personal 
adequate  settlement  or  provision  for  his  wife  :  but,  if  the  executor  f8^1.6'  wmch 


be  ordered  by  such  a  time  to  bring  in  the  money,  which  he  ne-  Jide 
gleets  to  do,  no  injunction  will  be  granted,  because  the  bill  might  for  the  in- 

have  sanity  of  the 
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testator,  was     have  been  brought  only  for  delay,  and  the  executor  might  at  any 
litigated  in  the  tjme  lie  pleased  dismiss  his  own  bill, 
ecclesiastical 

court,  Lord  Hardwicke  is  reported  to  have  holden,  that  the  court  of  Chancery  had  no 
power  to  interpose,  so  as  to  stop  the  proceedings  in  the  spiritual  court.  But  see 
Sheffield  v  Duchess  of  Buckingham,  i  Atk.  628.  supr.  —  In  the  case  of  legacies,  where  the 
ecclesiastical  court  have  clearly  an  original  jurisdiction,  if  there  be  a  trust,  or  any  thing  in  the 
nature  of  a  trust,  the  court  of  Chancery  will  grant  an  injunction,  trusts  being  proper  only  for 
the  cognizance  of  that  court,  i  Atk.  491.  On  a  bill  to  establish  a  modus,  the  court  of  Exche- 
quer will  inhibit  the  spiritual  court,  though  the  plaintiff  in  equity  have  not  pleaded  to  the 
libel,  as  that  court  is  not  competent  to  try  the  modus.  Blacket  v.  Finney,  Bunb.  176.  Salmon 
v.  Rake,  ibid.  But  courts  of  equity  do  not  grant  an  injunction  where  the  ecclesiastical  court 
proceeds  without  jurisdiction,  unless  there  are  some  equitable  circumstances  between  the 
parties.  An  injunction  supposes  the  ecclesiastical  court  to  have  jurisdiction  :  a  want  of  ju- 
risdiction is  a  ground  for  a  prohibition,  i  Atk.  630.  Barnardist.  Ch.  Rep.  29.] 

Stonehouse  v.  ||  Injunctions  are  occasionally  granted  to  restrain  legatees  from 
Stonehouse,  proceeding  in  the  spiritual  court  for  legacies,  until  the  hearing 

Di498-          ofthecause.H 
Smith  v. 

Kempson,  Id.  769. 

There  are  other  injunctions  which  are  never  denied ;  ns  in  an 
ejectment,  where  the  party  agrees  to  give  judgment  in  ejectment 
to  prevent  trial,  to  give  a  release  of  errors,  and  to  consent  not  to 
bring  a  writ  of  error,  and  to  this  it  is  sometimes  added,  to  de- 
liver possession,  as  the  court  upon  hearing  shall  direct ;  this  for- 
wards the  defendant  at  law,  and  he  could  have  no  more  if  he 
were  to  proceed  to  trial. 

a  Vern.  401.  Where  a  mortgagee  of  a  manor,  to  which  an  advowson  was 
Amherst  v.  appendant,  brought  a  bill  to  forclose,  and,  pending  the  suit,  the 
Dnwhng,  i  q.  cnurch  became  void,  and  the  mortgagee,  being  hindered  from 
S^C.  (ffl)An  presenting,  brought  his  quare  impedit :  (a)  though  the  mortgagor 
injunction  is  had  no  bill  filed,  yet  being  ready  and  offering  to  pay  the  prin- 
never  to  be  cipal,  interest,  and  costs,  if  the  mortgagee  will  not  accept  hii 
f*unfil  d  6  money»  interest  shall  cease,  and  an  injunction  to  stay  procced- 
4  Inst.  o».  ings  i'1  the  quare  impedit  be  granted ;  for  the  mortgagee,  till  a 
||  One  of  the  foreclosure,  is  but  in  nature  of  a  trustee  for  the  mortgagor, 
articles  against 

Cardinal  Wolsey  was,  "  that  he  had  granted  many  injunctions  by  writ,  and  the  parties  never 
"  called  thereunto,  nor  bill  put  in  against  them."  In  pressing  cases  it  will  be  granted 
upon  petition  and  affidavit  before  bill  filed.  But,  where  this  is  admitted,  an  injunction 
only  can  be  had,  for  the  Chancellour  cannot  order  any  thing  to  be  done  on  petition. 
Mayor  &c.  of  London  v.  Bolt,  5  Ves.  130.  In  injunctions  to  inhibit  waste,  or  to  stay  proceed- 
ings at  law,  the  stat.  4  Ann.  c.  16.  §  22.  allows  the  subpena  to  issue  before  the  bill  is  filed. 
There  is  an  express  order,  very  antient,  that  an  injunction  shall  not  be  obtained  except  by 
motion  in  open  court;  10  Ves. 452.  yet  it  is  often  had,  from  the  necessity  of  the  case,  in 
vacation,  and  at  the  Lord  Chancellour's  house.  Nicholas  v.  Kearsley,  a  Dick.  645.  Temple 
v.  Bank  of  England,  661.  The  court  of  Chancery  is  always  open.|| 

Abr.  Eq.  285.  Where  a  cause  abated  by  the  death  of  the  Lady  Gerard,  and 
Dnke  Hamil-  ^Q  defendant  was  her  executor,  and  being  served  with  a  copy  of 

ton  v.  Mac-  ^e  bill  of  revivor,  and  my  Lord  Keeper's  letter,  would  not  ap- 
clesfield.  ....'.,  J  .  .  '  *, 

pear,  being  in  privilege ;  upon  motion  an  injunction  was  granted, 

though  the  cause  was  not  revived;  and  the  case  of  Armstrong 
and  Jackson  was  cited,  where  before  a  demurrer  determined,  the 
plaintiff  had  an  injunction  on  motion. 

4  So,. 
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So,  where  the  Lord  Wliarton  had  an  injunction  to  quiet  him  Abr.  Eq.  285. 
in  the  possession  of  the  mines  in  question,  and  upon  the  hearing  j-°  whartcm. 
of  the  cause  an  issue  was  directed  to  try,  whether  the  mines  in 
question  were  within  the  plaintiff's  or  defendant's  manor  ;  the 
issue  was  tried  at  bar,  and  found  for  the  plaintiff;  then  the  plain- 
tiff died,  and  a  bill  of  revivor  was  brought,  and  before  the  time 
for  answering  was  out,  or  the  cause  revived,  the  plaintiff  moved 
for  an  injunction  to  stay  the  Lord  IVJiarton's  working  the  mines, 
having  affidavits  that  since  the  verdict  against  him  he  had  trebled 
the  number  of  workmen,  and  between  that  and  Candlemas  would 
work  out  the  mines;  and  an  injunction  was  granted,  though  the 
cause  was  not  revived. 

[Where  a  bill  by  a  principal  debtor  for  an  injunction  is  dis-  Anon,  a  Ves. 
missed,  the  bail  cannot  bring  another  upon  the  same  equity.     If  63°' 
indeed  there  is  collusion,  or  a  charge  of  collusion  in  the  bill  be- 
tween the  principal  and  the  plaintiff  at  law,  and  the  injunction 
is  dissolved  by  collusion  in  order  to  charge  the  bail  at  law,  the 
bail  might  take  up  the  equity  :  but  it  would  be  then  a  new  equity  ; 
for  fraud  and  collusion  affect  every  thing,  and  would  give  a  right 
to  resort  to  the  original  equity. 

An  injunction  to  stay  proceedings  against  the  principal  extends  Stone  v.  Tuf- 

to  proceedings  against  the  bail;    and  where  bail  is  only  put  in  £"'.  Am^;3»- 
u  i  i      i     -i  ^       i  -,  Bolt  v.  Stan- 

below,  to  proceedings  on  the  bail-bond.]  waV)  aAnstr. 

556.    Bullen  v.  Ovey,  16  Ves.  141.    Leonard  v.  Attwell,  i  7  Ves.  385. 

||  Where  an  award  has  been  made  a  rule  of  a  court  of  law  under  Gwinett  v. 

the  statute  of  8  &  9  W.  3.    0.15.,    it  is  not  competent  to  the  Bannister, 

Chancellour  to  stay  by  injunction  the  process  of  that  court  upon  J 
such  award.     An  award  made  under  this  statute  differs  very 
materially  from  an  award  made  in  the  course  of  a  cause.  || 

[Regularly,  it  seems,  a  proper  writ  of  injunction  cannot  be  Savory  v. 

granted  unless  expressly  prayed  by  the  bill  ;  for  the  prayer  of  Dyer»  Ambl. 
i       v  r     MI  i  •   •  i       70-    Davila 

general  relier  will  not  extend  to  an  injunction.     Ir  however  the  v  Peacock 

injunction  issue  upon  such  a  general  prayer,  and  the  defendant  i  Barnardist. 
put  in  his  answer,  and  move  in  the  common  form,  that  upon  the  Ch.  Rep.  27. 

coming  in  of  the  answer,  the  injunction  may  be  dissolved,  this  is  In  sPeci?1 
°.    .  ',     .        •*,  ,  <  .,,  ,       cases  an  in- 

a  submission  to  the  regularity  of  the  injunction,  and  will  cure  the  jlinction  hath 

original  defect.  been  ^ranted, 

though  no  bill  hath  been  filed.    Amhurst  v.  Bawling,  2  Vern.  401. 

When  an  injunction  is  dissolved  on  the  merits,  and  the  plain-  Anon.  3  Atk. 
tiff  amends  his  bill,  or  files  a  supplemental  bill  for  the  same  mat-  69f  •  SffJ 

i  ,,  t^r  .  y.  Lord  blat- 

ter, he  cannot  of  course  move  for  an   injunction  till  answer;  ford,Ambl. 
though  upon  special  motion,    ||  supported  by  an  affidavit  of  the  104.  2  Ves. 
facts  stated  in  the  amended  bill,  he  may  obtain  it,   provided  r9-  Edwards 
there  be  some  default  in  the  defendant,  either  by  not  appearing  ^B^IJ"^ 
or  not  answering;   the  time  in  either  instance  having  expired.  4a5.  Gaddy*!* 
By  amending  the  bill,  the  injunction  is  gone,  unless  it  is  sus-  Worral, 
tained   by  the  terms  of  the  order,  expressing,  that  it  is  to  be  Anstr.  553. 
without  prejudice  to  the  injunction. 


18  Ves.  522.  Vipen  v.  Mortlock,  i  Mer.  476-  Lingham  v.  Fowle,  Anstr.  188.    Bliss  v.  Boscawen, 
a  Ves.  &  Beara.  101. 

VOL.  IV.  F  f  [|  But 
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a  Sch.  &  Lefr. 
5I5- 


Norris  v. 
Kennedy, 
ii  Ves.  565. 


Dipper  v.  But,  if  the  bill  be  amended  after  exceptions  allowed  and  not 

answered,  it  does  not  affect  the  injunction  at  all;  and  therefore 
l^e  vvor(^s  "  without  prejudice  to  the  injunction"  are  unnecessary 
Flood",  Madd.   in  the  application  for  leave  to  amend.     But,  if  exceptions  (a)  are 
449.(«)Dixon  taken,  and  before  the  arguing  of  them  the  motion  to  amend  is 
v.  Redmond,     ma^e?  jt  js  necessary  to  make  it  a  term  of  that  motion,  that  the 
amendments  shall  be  without  prejudice  to  the  injunction.     For 
it  is  irregular  to  obtain  an  order  to  amend  the  bill  until  the  ex- 
ceptions are  disposed  of;  because,  by  exceptions,  the  defendant 
is  deprived  of  moving  on  his  answer  to  dissolve  the  injunction  ; 
and  therefore  the  plaintiff  shall  not  indirectly  give  himself  an 
opportunity  of  amending,  without  a   special    order,  that   such 
amendment  shall  be  without  prejudice  to  the  injunction. 

After  a  defendant  to  an  injunction  bill  has  put  in  an  answer, 
upon  which  plaintiff  has  neither  moved  nor  excepted,  the  gene- 
ral rule  is,  that  he  cannot  have  an  injunction  upon  an  amended 
bill  and  affidavit.  But,  there  may  be  cases  of  exception  to  this 
rule  ;  as,  where  the  plaintiff  has  come  to  the  knowledge  of  cir- 
cumstances subsequently  to  the  filing  of  the  original  bill,  or  the 
like.  i| 

[The  practice  of  a  court  of  law  in  compelling  a  plaintiff  on  a 
bond  not  to  take  out  execution  beyond  his  real  debt,  does  not  oust 
the  jurisdiction  of  courts  of  equity  in  awarding  an  injunction. 

Where  a  bill  is  referred  for  impertinence  before  the  time  for 
answering  is  out,  the  plaintiff  is  not,  upon  the  expiration  of  the 
time,  entitled  to  the  injunction  as  of  course  for  want  of  an  an- 
swer, but  must  move  it  upon  notice  and  affidavit  of  circum- 
stances. • 

An  ejectment  was  brought  by  a  person  abroad  to  recover  an 
estate  as  devisee  against  the  heir  at  law  ;  the  heir  thereupon  filed 
a  bill,  charging  fraud  in  the  manner  of  obtaining  the  will,  by  the 
devisee  and  other  defendants  in  the  cause  ;  and  moved  for  an  in- 
junction to  stay  proceedings  in  the  ejectment  till  the  coming  in 
of  the  answer,  upon  an  affidavit  charging  fraud  in  the  defendants 
generally,  but  not  particularizing  the  plaintiff  at  law,  who  was 
abroad.  The  Lord  Chancellour  was  of  opinion,  that  when  the 
defendant  was  here,  and  could  put  in  his  answer  easily,  the  ge- 
neral form  was  sufficient  :  but,  when  the  defendant  was  abroad, 
there  should  be  a  special  ground  to  shew  that  the  discovery  from 
him  was  material. 

Where  the  plaintiff  at  law  is  abroad,  ||  a  motion  that  service  of 
the  subpeim  upon  the-  attorney  shall  be  good  service  must  be  ac- 
companied with  an  affidavit  of  merits.  And  where  a  verdict  has 
been  obtained  at  law,  and  an  injunction  bill  is  filed  while  the 
359.Fullarton  p}aintiff  at  law  is  out  of  the  kingdom,  and  an  injunction  obtained 
l-icc^Id  160  •  Against  him  for  want  of  his  answer,  the  court  will  direct  the 
Potts  v.  But-  plaintiff'  in  equity  to  pay  into  court  the  money  recovered,  and 
ler,  iCox,33o.  in  default  thereof  will  dissolve  the  injunction. 
Anderson  v.  And  where  the  defendant  is  abroad,  an  injunction  cannot  be 
had  until  appearance,  or  default  of  appearance.  || 


Codd  v. 
Woden,  3  Br. 
Ch.  Rep.  73. 

Neale  v. 
Wadeson, 
iBr.Ch. 
Rep.  574. 


Revet  v.  Bra- 
ham,  %  Br. 
Ch.  Rep.  640. 


Delancy  v. 
Wallis,  3  Br. 
Ch.  Rep.  12. 
Stephen  v. 
Cini,  4  Ves. 


447.  White  v. 
Klevers,  Id.  471- 


In 
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[In  common  cases,  affidavits  cannot  be  read  against  the  defend-  Isaacs  v. 
ant's  answer  in  order  to  obtain  an  injunction.     But  this  rule  does  Humpage, 

not  hold  where  irreparable  mischief  would  follow  from  the  delay  3,B       jlT^' 

,.  .        .  11-     •/*«»  -nil-  •  r-  403-  arm  the 

or  entering  into  the  plaintiff  s  case  till  the  hearing,  as  in  cases  of  cases  tnere 

waste,  patents,  fraud,  #c.]  cited,  i  Ves. 

jun.  427.  S.  C. 
Soinmerville  v.  Buckler,  Anstr.  658.     Packington  v.  Packington,  Dick.  101. 

||  A  defendant  cannot  prevent  the  injunction  by  entering  an  Aller  v. Jones, 
appearance  the  day  before  the  motion  is  made.     Seats,  perhaps,  J-5  ^es>  ^°5« 
if  he  appear  time  enough  to  enable  the  plaintiff  to  give  notice.  || 


(B)    What    shall    be    a    Breach    thereof,    and    how 

punished. 

T  F  there  be  a  suit  in  equity  concerning  title  to  a  close,  and  there-  Lane,  96. 

upon  an  order  made,  that  the  defendant  shall  suffer  the  plain-  Bent's  case, 
tiff  to  enjoy  the  close  till,  Sfc.,  and  notwithstanding  the  defendant 
upon  a  title  of  common  put  in  his  cattle,  this  is   no  breach  or' 
the  injunction;  for   the   common    was    not  in  question  by  the 
bill. 

A.  obtained  judgment  against  B.  but  was  hung  up  from  taking  Salk.  311. 
out  execution  for  a  year  and   a  day  by  injunction  out  of  Chan-  S001!1  ^l 

eery,  and  the  question  was,  whether  he  could  after  take  out  exe-        '  3'  r' ;° 
•  -i  •        •••  -i  •  iii  i         i  11    *°°-  o.  \s.  in 

cution  without  a  scire  Jacias,  and  it  was  holden,   that  he  could  B.  R.  (a)  That 

not:    ist,   Because  the  common  law  court  cannot  take  (a)  notice  a  common 
of  Chancery  injunctions,     idly,  Because  it  had  been  no  (6)  breach  ^aw  court  *"» 
of  the  injunction  to  have  taken  oat  a  writ  of  execution,  and  to  ";°eterm1 
have  continued  it  by  -cicccomes  non  misit  breve.  ejectment 

where  the  plaintiff  has  been  hung  up  by  an  injunction  out  of  Chancery.  Salk.  257.  (b)  That 
•a  person  may  enter  so  as  to  entitle  himself  to  an  action  for  recovery  ot'  the  mesne  profits, 
notwithstanding  an  injunction.  Titley  v.  Bridge,  ^  Vern-519.  Eq.  Ca.  Abr.  285.  S.  C.  ||But 
it  is  said  by  the  Master  of  the  Rolls  i"n  Curtis" v.  Curtis,  a  Br.  Ch.  Rep.  631.  that  what  is  said 
in  Vernon,  as  to  the  injunction  not  preventing  the  entry,  certainly  cannot  be  right.  In  Pr. 
Ch.  252.  t'.iere  is  the  same  case,  but  this  point  does  not  appear  in  that  report  of  it.||  [So,  not- 
withstanding the  injunction,  the  plaintiff  at  law  is  allowed  to  proceed  so  far,  as  that  he  may 
be  at  liberty  en  instante  that  the  injunction  is  dissolved,  to  take  out  execution  :  if  therefore 
the  defendant  be  in  execution,  and  plead  plene  administravit,  and  the  plaintiff  at  law  enter 
judgment  de  bonis  testaioris  cum  acciderint,  he  may  proceed  to  a  scire  facias  to  inquire  of  assets 
and  enter  judgment  thereupon.  Morrice  v.  Hankey,  3  P.  WHJS.  146.  See  also  Sidney  v. 
Etheriiigton,  ibid.] 

Where  a  defendant  had  taken  out  execution  in  breach  of  an  Childers  v. 
injunction  of  the  court  of  Chancery,  and  some  of  the  bailiffs  who   Saxby.i  Vern. 
served  the  execution  had,  as  was  alleged,  found  out  a  place  in  a  ™£  ^   (a^ 
wall  in  the  plaintiff's  house,  that  was  made  up  again  with  bricks,   299.  pi.  tl. 
wherein  was  hid  150^.  and  had  taken  away  the  money,  and  done  S.  C.  , 

great  spoil  to  the  plaintiff's  goods ;  it  was  ordered  by  the  Lord  ReS-  ^p- 
Chancellour,  that  the  defendant  should  make  good  this  money  to  *g8;3>          ' 
the  plaintiff,  and  should  satisfy  all  other  damage  which  the  plain- 
tiff would  swear   he  had  sustained.     And  this  order  was  con- 
firmed by  the  succeeding  Lord  Keeper ;  though  it  was  objected, 
that  the  order  was  unreasonable,  in  making  the  plaintiff  judge 

F  f  2  of 
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(n)  \\Vidc         of  his  own  damage;  that  the  defendant  came  into  possession  by 

E.  I.  Com-       course  of  law,  and   the  bailiffs  were  legal  officers,  who  if  they 
panyv.  tvans,    -,.  •»  ,  .  ,    J 

i  Vern.  308.  "lcl  any  thing  amiss,  the  party  ought  to  take  his  remedy  at  law 
Dorrington  v.  against  them,  and  the  defendant  ought  not  to  be  answerable  for 
Jackson.  Id.  their  misdemesnours.  But  the  Lord  Keeper  held  the  order  to 
D°er  v  T*  me-  ^)e  Just5  ant^  ne  thought  it  an  idle  practice  in  the  court  to  put  a 
well,  a  Vern.  thief  to  his  oath  to  accuse  himself ;  for  he  that  has  stolen  will 
•122.  where  in  not  stick  to  forswear  it;  and  therefore  in  odium  spoliatoris  the 
oath  of  the  party  injured  should  be  a  good  charge  upon  him  that 
has  done  wrong,  (a)  ||And  the  master  was  to  compute  the 
amount  of  the  loss  sustained,  together  with  interest  thereon, 
which  was  to  be  paid  with  costs.  || 

own  oath.  ButjnPlampin  v.  Belts,  *  Vern.  472.  a  decree  by  which  the  defendant  was  to  be 
concluded  by  the  plaintiff's  own  oath  was  reversed.|| 


cases  of  gross 
fraud  costs 
were  given  to 
be  ascertained 
by  the  parties 


Gilb.  F.  R. 
c.  ii.  §  ii. 
(6)  ||  Personal 
service  of 
notice  on  the 
defendant's 
wife  ordered 
to  be  deemed 
personal  ser- 
vice on  the 
defendant, 


As  concerning  the  breach  of  injunction?,  it  hath  been  of  late 
practised  to  commit  the  party  on  affidavit  of  the  breach  and  per- 
sonal notice  given  to  him  (6),  but  never  on  notice  to  his  clerk  ; 
whereas  by  the  ancient  rule  where  a  man  is  guilty  of  the  breach 
of  an  injunction,  upon  an  affidavit  made  thereof,  the  plaintiff's 
clerk  in  court  issues  out  an  attachment  against  him  of  course,  he 
is  arrested  thereon,  gives  bail  to  the  sheriff',  and  enters  his  appear- 
ance with  the  register;  so  the  court  has  hold  of  him  ;  the  plain- 
tiff files  interrogatories  in  the  examiner's  office  to  examine  him; 
and  upon  that  the  interrogatories  are  verbatim  according  to  the  affidavit;  and 
if  the  party  neglects  to  attend  and  be  examined,  it  is  a  motion  of 
course  to  examine  him  in  four  days,  or  stand  committed;  if  he 
confesses  the  contempt,  he  must  submit,  own  his  fault,  beg  par- 
don, and  pay  costs ;  but,  if  he  denies  it  by  his  examination,  the 
plaintiff  descends  to  prove  it  upon  him ;  then  the  plaintiff  moves 
to  refer  it  to  a  master,  to  see  whether  the  party  is  guilty  of  the 
contempt  laid  to  his  charge,  or  not.  Here  again  he  hath  liberty 
to  be  heard,  and  may  except  to  the  report,  and  bring  it  on  for 
the  judgment  of  the  court ;  and  if  the  court  is  of  opinion  that 
he  is  guilty  of  the  contempt,  he  must  stand  committed,  and  pay 
the  costs;  but,  if  the  court  is  of  a  contrary  opinion  (which  often 

happens)  he  is  acquitted  with  costs, 
stance  for  an 

order  nisi,  that  the  defendant  shew  cause  why  he  should  not  stand  committed ;  but,  if  the 
injunction  be  restrictive  that  he  shall  stand  committed,  notice  of  such  motion  having  been 
personally  served  upon  him  ;  if  it  direct  him  to  do  a  thing,  that  he  shall  do  it  by  a  particular 
day,  or  stand  committed.  Angerstein  v.  Hunt,  6  Ves.  488. || 

Powelv.  ||  If  a  party,  or  his  attorney,  having  knowledge  of  an  injunc- 

Follet,  Dick,  tion's  being  granted,  proceeds  at  law,  he  is  guilty  of  a  contempt, 
<r67  Hearne  though  the  injunction  be  not  sealed. 

printed  Osborne,  v.  Tenant,  14  Ves.  136.  Kimpton  v.  Eve,  a  Ves.  and  Beam.  349.  Scott 
v.  Bechcr,  4  Price,  346. 


hat  he 
stand  com- 
mitted for 
breach  of  the 
injunction. 
Sir  William 
Palmer  v. 
Shelton, 
5  Ves.  a6c. 
The  motion 
upon  breach 
of  an  injunc- 
tion is  not  in 
the  first  in- 


Leonard  v. 
Attwell, 

1 7  Ves.  385. 


It  is  now  settled,  that  if  an  injunction  is  obtained  by  a  defend- 
ant at  law,  who  has  given  bail,  a  proceeding  against  the  bail  is 
a  breach  of  the  injunction.  This  began  with  Lord  Thurlorwe ; 
before  his  time  the  bail  were  obliged  to  file  a  bill  themselves. 

9  But, 
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But,  if  an  injunction  is  obtained  by  one  obligor  only  in  a  joint  Chaplain  v. 
and  several  bond,  execution  against  the  co-obligor  on  the  joint 
judgment,  "xith  notice  to  the  sheriff  of  the  injunction,  and  directions 
not  to  take  the  plaintiff  in  equity,  is  no  breach  of  the  injunction. 

Attaching  and  receiving  money  levied  by  the  sheriff,  though  Axe  v.  Clarke, 
levied  before  the  bill  was  filed,  is  a  breach  of  the  injunction :  it  j?  ^  5g9^ 
would  be  different  if  the  sheriff  had  paid  it  voluntarily.     But  by  Bolt7°f  Stan- 
Lord  Eldon,  (a)  adverting  to  this  case,  it  is  difficult  to  say  how  way,  Anstr. 
the  act  of  the  sheriff  can  vary  the  rights  of  the  parties;  and  I  556.  569- 
should  think  that,  in  such  a  case,  the  persons  receiving  the  money  ^  3  Mer" 
would  be  ordered  to  pay  it  into  court.  [[ 


(C)  How  dissolved. 

HTHE  methods  of  dissolving  injunctions  are  various.     When   Gilb.  F.  R. 

the  answer  comes  in,  and  the  party  hath  cleared  his  contempt  ?• x *'  *9'.  . 

i  ,-c   i  •  (a}     Special 

by  paying  the  costs  ot  the  attachment,  (it  there  is  one,)  he  ob-  in;uncti0ns 

tains  an  order  to  dissolve  nisi,  (a)  and  serves  it  on  the  plaintiff's  have  been  dis- 
clerk  in  court.     This  order  takes  notice  of  the  defendant's  having  solved  upon 
fully  answered  the  bill,  and  thereby  denied  the  whole   equity  °"S!na! 
thereof;    and  being   regularly  served,  the  plaintiff  must  shew  navj'nn.  au 
cause  at  the  day,  or  the  defendant's  counsel,   where  there  is  no  order"n«i. 
probability  of  shewing  cause,  may  move  to  make  the  order  ab-  Mount  v. 

solute,  unless  cause,  sitting  the  court.  Turner,  Dick. 

793.  The  re- 
plying to  the  answer,  serving  a  subpena  to  rejoin,  and  giving  rules  to  produce  witnesses,  will 
not  prevent  the  defendant  from  moving  for  an  order  to  dissolve  ?jwi,  though  a  considerable 
time  may  have  elapsed  after  the  coming  in  of  his  answer.  Molineux  v.  Luard,  Dick.  684-|| 

The  plaintiff  must  shew  cause,  either  on  the  merits,  or  upon  P)  If  no  ex- 
filing  exceptions,  (b)     If  upon  the  merits,   the  court  may  put  £?P^OI1S  are 
what  terms  they  please  on  him;  as  bringing  in  the  money  (c),  or  fouj.t  u^on 
paying  it  to  the  parties,  subject  to  the  order  of  the  Court,  or  the  master's 
giving  judgment  with  a  release  of  errors,  and  consenting  to  report,wil!dis- 
bring  no  writ  of  error,  or  to  give  security  to  abide  the  order  on  solve  the  in- 
hearing,  or  the  like;    and   to  this  order  is  generally  added  a  Sometimes  will 
clause,  that  the  plaintiff  shall  speed  his  cause  to  a  hearing.  commit  the 

clerk  in  court  to  the  Fleet  for  taking  out  such  injunction,  and  also  make  him  pay  all  costs, 
and  sometimes  the  damages  the  injured  party  hath  sustained,  by  reason  of  such  irregular  in- 
junction, z  Harrison's  Pr.  264.  (e)  The  securing  of  the  fund  is  a  usual  condition  annexed 
to  injunctions.  Cully  v.  Hickling,  2  Br.  Ch.  Rep.  182.  In  an  interpleading  bill,  it  seems  to  be 
necessary  that  the  money  should  be  actually  brought  into  court  before  the  motion  for  an  in- 
junction; though  the  practice  hath  been,  to  bring  it  in  upon  shewing  cause  against  the  motion 
to  dissolve  the  injunction.  Dungey  v.  Angove,  3  Br.  Ch.  Rep.  36.] 

If  the  plaintiff  shews  cause  upon  exceptions  filed,  he  must 
procure  the  report  in  four  days  of  the  insufficiency  of  the  answer; 
and  if  the  motion  is  made  at  either  of  the  last  seals  after  Hilary 
or  Trinity  term,  the  Court  sometimes  puts  the  plaintiff  upon 
opening  the  exceptions,  and  they  judge  whether  they  are  ma- 
terial or  not.  The  reason  of  this  is,  because  the  defendant,  (if 
the  answer  should  be  reported  sufficient,)  hath  no  opportunity  to 

move  the  Court  till  the  seal  before  the  next  term,  and  is  thereby 

Fp  J 

f  3  very 
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very  greatly  delayed.     If  the  Court  think  the  exceptions  ma- 
terial and  necessary,  they  will  grant  the  motion  ;    if  otherwise, 
they  will  deny  it,  as  the  case  appears  ;    and  there  is.  or  at  least 
Though    should  be,  always  added  this  clause  to  the  order  (a),  especially 
y  the  plain-     when  the  motion  is  made  at  the  last  seal  ;  that  the  plaintiff  shall 
formin^to^he  Procure  tne  report  in  four  days,  or  his  injunction  to  stand  dis- 
teitns  of  this    solved  without  further  motion  :  whereas  it  is  not  so  in  open  term, 
clause,  the  in-   or  at  any  of  the  seals  save  the  last  ;  and  this  clause  being  added, 

junction  will     tjie  Court  needs  not  to  hear  the  exceptions  opened,  which  often- 

i)c  of  course        •  1      • 

dissolved;  yet  times  takes  UP  to°  much  timc' 

he  may  afterwards  obtain  an  order  to  refer  the  exceptions  to  the  answer,  and  upon  the  answer 

being  reported  insufficient,  he  may  move  as  of  course  upon  notice  to  revive  the  injunction. 

Philips  v.  Johnson,  Dick.  292.  || 

If  the  master  reports  the  answer  sufficient,  it  is  a  motion  of 
course  to  dissolve  the  injunction  on  the  answer's  being  reported 
sufficient;  but  the  plaintiff  may  shew  cause  on  the  merits; 
for  there  are  many  instances  where  the  plaintiff's  counsel  may 
think  the  answer  not  full,  and  yet  may  be  mistaken,  and,  not- 
withstanding this,  the  plaintiff  may  have  good  cause  on  the 
merits  for  continuance  of  his  injunction  ;  and  it  seems  reasonable 
that  he  have  liberty  to  do  it.  But  this  must  be  done  on  notice 
given  to  the  other  side  ;  he  cannot  do  it  when  the  defendant's 
counsel  come  to  move  to  dissolve  the  injunction,  on  the  answer's 
being  reported  sufficient;  because,  as  this  is  a  motion  of  course, 
the  party  is  not  prepared  to  speak  to  the  merits;  but  he  may 
have  liberty  on  notice  given. 

Mayne  v.  ||Jf  a  defendant's  answer  is  reported  insufficient,  and  the  plain- 

tiff  ODtains  an  ortjcr  to  amend  the  bill,  and  that  the  defendant 
shall  answer  the  amendments  and  exceptions  at  the  same  time, 
he  must  answer  both  before  he  can  apply  to  dissolve  the  injunc- 
t|on  which  had  been  obtained  on  the  original  bill.  Seats,  if  he 
had  put  in  a  further  answer  upon  his  first  answer  being  reported 
insufficient,  and  before  the  order  to  amend,  &c.  Such  is  the 
practice  in  the  court  of  Chancery  ;  but  in  the  Exchequer,  pend- 
jng  exceptions  to  an  answer,  a  further  answer  cannot  be  filed 
until  those  exceptions  arc  disposed  of.  But  the  tender  of  such 
further  answer  is  a  submission  to  the  exceptions,  and  the  injunc- 
tion may  be  moved  for  upon  it  as  if  correct. 

If,  after  an  injunction  is  dissolved,  the  plaintiff  amends  his 
j^jjj^  an(j  requires  a  further  answer,  and  the  defendant  prays  a 
dcdimus  to  take  bis  answer  ;  the  Court,  upon  notice  and  a  special 
application,  will  revive  the  injunction.  || 

[When  a  plea  or  demurrer  is  argued  by  counsel,  and  allowed, 
there  is  generally,  though  not  always,  an  end  of  the  injunction. 
Not  always,  for  it  may  happen  that  some  equity  may  be  shewn 
for  continuing  it,  arising  out  of  the  defendant's  answer  put  in 
with  such  plea  or  demurrer;  and  upon  a  plea  or  demurrer  being 
allowed,  or  on  the  coming  in  of  the  answer,  the  Court  will  not 
absolutely  dissolve  the  injunction  on  the  first  motion,  though 
Upon  affidavit  of  notice,  but  only  nisi.  So,  if  the  master's  report 

K)  is 


vSymmonds, 
i  Ves.jun.  87. 
Bethuen  v. 


Edwards  v. 
Johnson, 
i  Price,  203. 


Edwards  v. 
Edwards, 


a  Harrison's 


Hurst  v. 
Thomas, 
Anstr.  585. 
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is  not  procured  in  a  reasonable  time,  after  exceptions  filed,  or  if 
the  answer  is  reported  insufficient,  the  injunction  will  be  dis- 
solved nisi,  though  sometimes  absolutely  on  the  first  motion. 

An  injunction  for  want  of  an  answer  was  dissolved,  because  %  Kel.  43. 
not  served  till  several  months  after  the  answer  came  in.  On 
cross  bills,  if  when  the  first  is  answered,  the  second  is  not 
answered  in  eight  days,  the  injunction  will  be  dissolved  on 
motion:  but  the  Court  will  not  dissolve  an  injunction  continued 
on  exceptions,  if  they  have  not  been  filed  a  reasonable  time  be- 
fore motion  made.] 

|j  It  seems  to  be  now  settled,  though  a  different  practice  pre-  Fisher  v. 
vailed  in  the  times  of  Lord  Thudcrwe  (b)  and  Lord  Kenyan,  that  Bayley, 

a  reference  of  the  answer  for  impertinence  is  good  cause  against  **  ^?* l8' 

f.      j.       ,    .         .      .    .    '      .  Goodinge  v. 

a  motion  for  dissolving  the  injunction.  Woodhams, 

14  Ves.  534.  Hurst  v.  Thomas,  Anstr.  591.  But  cow/.  Milner  v.  Golding,  a  Dick.  672.  (b)  It 
was  said  ,by  Lord  Kenyan  in  this  case  of  Milner  v.  Golding,  that  the  reference  for  impertinence 
it  admitting  too  much,  not  complaining  of  too  little  ;  a  remark,  lively,  but  not  just.  To  complain 
that  an  answer  has  matter  which  it  ought  not  to  have,  is  by  no  means  to  admit,  that  it  has  all 
which  it  ought  to  have.  It  may  be  at  once  impertinent  and  insufficient ;  and  it  may  be  re- 
ferred for  both ;  but  there  must  be  a  judgment  on  the  reference  for  impertinence,  before  there 
can  be  a  judgment  on  the  reference  for  insufficiency,  the  Court  not  knowing  what  the  answer 
is,  until  the  question  of  impertinence  has  been  disposed  of. 

But  exceptions  to  the  master's  report  as  to  impertinence  are  Corson  v. 
not   cause  against  dissolving  the  injunction;    for  though  the  Stirling, 
original  exceptions  still  continue  in  court,  and  the  Court  is  to     00l°'  9%1" 
decide  upon  them,  yet  qua  the  injunction,  the  report  is  decisive. || 

If  there  be  two  defendants,  the  Court  will  not  ordinarily  dis-  Pr.  Reg.  »oo. 
solve  the  injunction  till  both  have  answered. 

If  the  defendant  do  not  sign  his  answer,  regularly,  the  injunc-  Anon.  Bunb. 
tion  will  be  continued;  though  if  the  plaintiff  take  a  copy  of  the  251- 
answer,  this  may  amount  to  a  waver  of  the  informality. 

If  exceptions,  which  are  put  in  only  to  continue  an  injunction,  Walter  v. 
are  over-ruled,    the  injunction  is  dissolved  of  course  without  Russel,  Bunb. 
motion.]  3°* 

I]  Unreasonable  delay  on  the  part  of  the  plaintiff  is  a  sufficient  Penney  v.  Ed- 
reason  for  dissolving  an  injunction ;  as,  where  a  commission  to  gar,  Anstr. 

examine  witnesses  was  not  returned  in  two  years.  II  376-    See  also 

what  fell  from 
the  Lord  Chancellour  in  Grey  v.  Duke  of  Northumberland,  17  Ves.  »8i. 

If  the  plaintiff  who  hath  an  injunction  dies  pending  the  suit,   [(Askew  v. 
in  strictness  the  whole  proceedings  are  abated,  and  the  injunction  Townsend, 
with  them ;  but  even  in  this  case  the  party  shall  not  take  out  exe-   y'^"  ,471! 
cution  without  special  leave  of  the  Court ;    he  must  move  the  Kilvin'"ton 
Court  for  the  revival  of  the  suit  within  a  time  limited,  or  the  /</.  357. 
injunction  to  stand  dissolved  ;  and  as  this  is  never  denied,  so   if  Morgan  v. 
the  suit  is  not  revived,  the  party  takes  out  execution.     There  are  Sc"damore» 
some  instances  where  a  plaintiff  may  move  to  revive  his  injunc-   -^  S\vhitev 
tion ;  but  as  that  rarely  happens,  so  it  is  rarely  granted,  especi-  Hayward, 
ally  where  the   injunction    hath  been  before  dissolved.     But,  a  ^es-  461. || 
where  a  bill  is  dismissed,  the  injunction  and  every  thing  else  is 
gone,  and  execution  may  be  taken  out  the  next  day. 

(1  Although  the  court  of  law  in  which  an  action  has   been  ] 

,-,  c  none,  Coon. 

r  i  4  brought  89 
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brought  have,  upon  an  application  made  to  what  is  called  its 
equitable  jurisdiction  to  stay  proceedings,  refused  to  do  so, 
yet  this  is  of  itself  no  ground  for  dissolving  an  injunction  to  that 
effect  in  a  court  of  equity,  upon  a  disclosure  of  the  very  same 
case  and  circumstances.  || 
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(A)  Inns  by  \vhat  Authority  erected,  and   how  far 

within  the  Statutes  concerning  Alehouses. 

(B)  Who  shall  be  said  a  common  Innkeeper :     And 

herein  of  the  Privileges  allowed  him  by  Law. 

(C)  Of  the    Duties  injoined   Innkeepers   by   Law : 

And  herein, 

1.  To  what  Things  the  Duty  of  an  Innkeeper  extends. 

2.  Of  the  Offence   of  selling  corrupt  Commodities,   or  at 
exorbitant  Prices. 

3.  Of  the  Offence  of  refusing  to  harbour  or  entertain  a  Guest. 

4.  In  what  Cases  chargeable  for  things  stolen  or  lost, 

5.  Who  is  such  a  Guest  as  may  charge  an  Innkeeper. 

6.  Of  the  Manner  in  which  he  is  to  be  charged. 

(D)  Of  the  Innkeeper's  Remedies  against  his  Guest. 


(A)   Inns  by  what  Authority  erected,   and  how  far 
within  the  Statutes  concerning  Alehouses. 

aRoll.Abr.84.  TT  seems  to  be  agreed  at  this  day,  that  any  person  may  set  up 
Palm.  367.  a  new  inn,  unless  it  be  inconvenient  to  the  publick,  in  respect 

7,  j,  109*         of  its  situation,  or  to  its  increasing  the  number  of  inns,  not  only 

(jrOQD.  34?.  -I-  r>      i  i   i  •    i  i  I          i   •       1  i 

a  Roll.  Rep.  to  tne  prejudice  or  the  publick,  but  also  to  the  hindrance  and 
345.  aKeb.  prejudice  of  other  ancient  and  well-governed  inns:  For  the 
506.  Salk.45.  keeping  of  an  inn  is  no  franchise,  but  a  lawful  trade,  open  to 
(a)  It  is  said,  every  su]jiecf  anj  therefore  there  is  no  need  of  any  (a)  licence 
that  in  ancient  «••••¥•*>  i  *  v  T 

times  inns        fr°m  the  king  for  that  purpose. 

•were  allowed  in  the  Eyre,  a  Roll.  Rep.  345. —  But  this  is  made  a  quaere  in  Palm.  374. ;  and 
in  Hutton,  100.,  it  is  said,' that  there  was  no  such  thing  in  the  Eyres;  but  because  that 
strangers,  who  were  aliens,  were  abused  and  evilly  intreated  in  inns,  it  was,  upon  complaint 
thereof,  provided  that  they  should  be  well  lodged,  and  inns  were  assigned  to  them  by  the  jus- 
tices in  Eyre.  —  In  Cro.  Jac.  528.  there  is  an  instance  of  one  outlawed  on  a  quo  warranto  for 
keeping  an  inn. 

But 
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But  as  inns  from  their  number  and  situation  may  become  Cro.  Car.  549. 
nuisances,  they  may  be  suppressed,  and  the  parties  keeping  them  Dalt-  Justice, 
may  at  common  law  be  (a)  indicted  and  fined,  as  being  guilty  of  ^J^-^ the 
a  publick  nuisance;  and  in  like  manner  may  they  be  dealt  with,  Sltpra. 
if  they  usually  harbour  thieves,  or  persons  of  scandalous  repu-  (a)Fourper- 

tation,  or  suffer  frequent  disorders  in  their  houses.  S9ns  were  in- 

dicted  tor 

erecting  four  several  inns  ad  communem  nocumentum ;  and  it  was  ruled,  that  for  several 
offences  of  the  same  nature  several  persons  may  be  indicted  in  the  same  indictment;  but  then 
it  must  be  laid  separaliter  erexcnmt,  and  for  want  of  the  word  teparaltter  the  indictment  was 
quashed,  a  Hal.  Hist.  P.  C.  174. 

He  who  has  an  inn  by  prescription  may  lawfully  enlarge  it  a  Roll.  Abr. 
upon  the  same  land  which  has  been  used  with  it,  either  by  erect-  84. 
ing  new  buildings  thereon,  or  turning  stables  into  chambers  of 
entertainment ;  and  he  shall  have  the  same  privilege  in  such  new 
part,  as  in  any  other  part  of  his  house. 

||  If  one  be  presented  for  keeping  an  alehouse  without  licence,  a  Bulstr.  296. 
and  the  attorney  general  confess,  that  it  is  an  inn,  yet  the  Court 
will  have  it  tried.  || 

Also  it  is  agreed,  that  the  statute  of  (6)  5  &  6  E.  6.  c.  25.  and  Hutton,  99. 
other  statutes  concerning  the  licensing  of  alehouses,  tyc.  do  not  Salk.  4j. 
extend  to  inns,  unless  an  inn  degenerate  into  an  alehouse  by  »  '    °r    . 
suffering  disorderly  tippling,  $c.  in  which  case  it  shall  be  deemed  hereof  vide 
such.  Mod.  34. 

Saund.  249. 

4  Mod.  144.  Carth.  151,  263.  Skin.  293.  Show.  398.  Comb.  405.  a  Ld.  Raym.  1303. 
And  note,  that  as  to  the  licensing  of  alehouses  the  justices  of  the  peace  are  the  sole  judges,  and 
have  a  discretionary  power  of  granting  or  refusing  the  licence,  and  will  not  be  compelled 
thereto  by  mandamus  or  otherwise.  Giles's  case,  a  Str.SSi.  Anon,  but  S.  C.  I  Barnardist. 
402.  Andr.  180.  S.  C.  cited. 

||  If  an  inn  use  the  trade  of  an  alehouse,  as  almost  all  innkeepers  Dalt.  c.  56. 
do,  it  shall  be  within  the  statutes  made  about  alehouses. 

It  hath  been  also  agreed  by  law,  that  innkeepers  ought  to  Id.  c.  7.34. 
have  licence,  and   be  bound  by  recognisance  for  keeping  good  Croui.  77- 
order,  as  alehouse-keepers  are. 

No  doubt  inns  must  be  licensed,  as  well  as  alehouses.  The 
statutes  upon  this  subject  are  numerous,  and  the  recital  even  of 
the  more  important  clauses  only  would  exceed  the  limits  of  this 
work.  We  shall  therefore  merely  refer  to  them,  and  follow  the 
reference  with  a  statement  of  the  adjudications  respecting  them. 
The  statutes  are  5  &  6  E.  6.  0.25.  2  Geo.  2.  c.  28.  24Geo.  2. 
0.40.  26  Geo.  2.  c.  31.  29  Geo.  2.  0.59.  5660.3.  0.46. 
33  Geo.  3.  0.55.  35  Geo.  3.  0.103.  48  Geo.  3.  €.143. 
53^60.3.  c.  103. 

The  last  acts  have  made  an  important  alteration  in  the  mode  R.  v.  Drake, 
of  licensing.  For  it  has  been  decided,  that  to  authorize  a  person  H.  5  7  Geo.  3. 
to  keep  a  publick  house,  and  sell  ale  and  spirituous  liquors,  two 
licences  are  necessary;  first,  a  magistrate's  licence  under  the  stat.  4Ii 
48  Geo.  3.  c.  143.;  and  secondly,  an  excise  licence.  Neither  is 
operative  alone ;  both  together  they  become  so.  Without  the 
magistrate's  licence  the  publick  house  cannot  be  opened :  with- 
out the  excise  licence,  even  when  opened,  no  exciseable  liquors 

can 
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Per  Cur,  R.  v 
Young,  i  Burr 
556. 


R.  v.  Downs, 
3T.R.  560. 


Per  Aston,  J. 
R.  v.  Price, 
Cald.  305. 

R.  v.  Sains- 
bury,  4  T.  R. 
451- 


can  be  legally  sold.  The  penalty  for  not  having  the  former  is 
under  the  35  Geo.  3.  c.  119.;  for  not  having  the  latter,  under 
48Gco.  3.0.143.  §5. 

The  statute  of  26  Geo  2.  0.31.  §2.  requires  that  the  person 
applying  to  the  magistrates  for  a  licence  shall  produce  a  certificate 
under  the  hands  of  the  minister  and  major  part  of  the  church- 
wardens and  overseers,  or  else  of  three  or  four  reputable  and 
substantial  householders  of  the  place :  but,  if  the  certificate  is 
signed  by  three  or  four  reputable  and  substantial  householders, 
&c.  it  is  sufficient,  though  it  has  not  the  signatures  of  the 
minister  and  churchwardens. 

Though  the  I2th  section  of  26  Geo.  2.  0.31.  provides  that 
nothing  in  that  act  shall  extend  to  alter  the  method  or  power  of 
granting  licences  in  any  city  or  town  corporate;  yet  that  ex- 
ception does  not  exempt  such  places  from  the  operation  of  the 
other  parts  of  the  act ;  but  magistrates  in  such  districts  must 
grant  licences  at  a  publick  meeting,  and  give  the  like  notice  of 
their  meeting  to  grant  licences,  as  justices  for  a  county  give. 

Though  by  the  2  Geo.  2.  c.  28.  §11.  no  licence  shall  be 
granted  to  any  person  to  keep  a  common  inn  or  alehouse,  or  to 
retail  any  brandy  or  strong  water,  but  at  a  general  meeting  of 
the  justices  of  the  peace  acting  in  the  division  where  the  said 
person  dwells,  to  be  holden  for  that  purpose;  yet  any  justice  of 
the  county  going  to  the  meeting  in  the  division,  is  for  this  pur- 
pose a  justice  of  the  division. 

Where  two  sets  of  magistrates,  for  a  county  and  a  borough, 
had  a  co-ordinate  jurisdiction  in  that  borough,  and  one  of  the 
two  sets  appointed  a  meeting  for  granting  alehouse  licences,  and 
when  the  day  arrived,  refused  a  licence  to  a  person  applying  for 
one;  and  then  the  other  set  of  magistrates,  subsequently  to  the 
prior  appointment,  but  before  the  first  licensing  day,  appointed 
a  future  day  for  the  same  purpose,  and  on  that  day  licensed  the 
person  to  whom  on  the  former  day  a  licence  had  been  refused ; 
it  was  adjudged  to  be  an  indictable  offence.  For  the  jurisdiction 
of  holding  the  meeting  directed  by  26  Geo.  2.  c.  31.  attached  in 
those  magistrates,  who  first  gave  notice  of  the  meeting ;  and  it 
was  a  breach  of  the  law  in  the  other  magistrates  to  attempt  to* 
wrest  this  jurisdiction  out  of  their  hands.  || 


(B)  Who  shall  be  said  a  common  Innkeeper :    And 
therein  of  the  Privileges  allowed  him  by  Law. 

Palm.  374.  *     PERSON  who  makes  it  his  (a)  business  to  entertain  travel- 

a  Roll.  Rep.      2\   jers  an(j  passengers,  and  provide  lodging  and  necessaries  for 
one  who  is        them  and  their  horses  and  attendants,  is  a  common  innkeeper ; 
not  a  common  and  it  is  no  way  material  whether  he  have  any  sign  before  his 
host  be  as-        door  or  not. 
signed  per 

hospitatorem  domini  regis  to  harbour  a  man,  he  is  not  bound  to  take  charge  of  the  goods  of 
his  guest.  Roll.  Abr.  2.  Dyer,  158.  in  margin.  —  An  infant  innkeeper  not  chargeable,  Roll. 
Abr.  2. ;  seciis,  of  a  person  non  compos.  Cro.  Eliz.  622. 

But, 
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But,  though  it  be  the  entertaining  of  passengers  that  makes  a  Palm.  374. 

man  an  innkeeper,  yet  it  is  said,  that  if  a  person  having  put  up  Godb.  346. 

a  sign  before  his  door,  afterwards  pull  it  down,  he  thereby  dis-  ^  II  A  sign  is 

charges  himself  of  the  burden  of  an  innkeeper;  but,  if  after  the  to  an^nn";  'but 

taking  down  his  sign  he  uses  to  harbour  men,  it  is  as  much  a  is  an  evidence 

common  inn  as  if  he  had  a  sign,  fa)  °f  it-    Per 

HoltC.J. 


It  hath  been  adjudged  that  a  person  living  at  Epsom,  and  lodg-  Parkhurst  v. 
ing  strangers  for  drinking  the  waters  in  the  season,   and  selling  Foster,  Carth. 
them  victuals  and  beer,    and   to  no  other  persons  except  such  i17;    Ld- 
lodgers,  is  not  an  innkeeper,  so  as  to  have  soldiers  quartered  on  g  £  '  gaj£ 
him,  pursuant   to  the  statute  4&5  W.  3.  c.  13.  for  he  is  not  387.  S.  C. 
such  an  hospitator  against  whom   an  action  lies  for  refusing  to  5  Mod.  427. 

o     *~i  _  jL      _ 

entertain  a  guest.     Also  in  this  case  the  lodgers  have  such  an  «*p  °"* 

interest  in  their  rooms,  that  they  may  maintain  an  action  of  tres-  the  name  of  ^ 
pass  against  any  one  who  shoufd  enter  into  them  against  their  Parker  v. 
will.  Flint.    [Xor 

will  the  privi- 

lege of  a  common  inn  extend  to  a  livery-stable,  so  as  to  protect  a  carriage  standing  at  livery 
there.    Francis  v.  Wyatt,  3  Burr.  1498.    '4  T.  11.567.] 

A  person  who  receives  cattle  to  agist,  on  an  agreement  to  pay  Chapman  v. 
so  much  a  week  for  them,  cannot  retain  them  till  payment,  ar  an  Allen,  Cr. 
innkeeper  may  the  horse  of  his  guest,  unless  there  be  a  special  ^ar>a71- 
agreement  to  that  purpose. 

An  innkeeper  is  distinguished  from  other  traders,  in  that  he  Crisp  v.  Prat, 
cannot  [as  such]  be  a  bankrupt  ;  for  though  he  buys  provisions  Cro.Car.j49. 
to  be  spent  in  his  house,  yet  he  does  not  properly  sell  them,  but  o0^68'^7' 
utter  them  at  such  rates  as  he  thinks  reasonable,  and  the  attend-     '    g  c  '      ' 
ance  of  his  servants,  furniture  of  his  house,  %-c.  are  to  be  con-  3  Lev.  309. 
sidered;  and  the  statutes  of  bankruptcy  only  mention  merchants  Newton  v. 
that  use  to  buy  and  sell  in  gross,  or  by  retail,   and  such  as  get  •Trigg.j  Mod. 
their  living  by  buying  and  selling,  so  that  their  principal  subsist-  Comb  181 
ence  is  by  buying  and  selling  ;  but  the  contracts  with  innkeepers  S.  C.    Carth. 
are  not  for  any  commodities  in  specie,  but  they  are  contracts  for  149-  S.C. 
house-room,  trouble,  attendance,  lodging,  and  necessaries,  and  fa]£'x<& 
therefore  cannot  come  within  the  design   of  such  words,  since  aott'v  ^\{s 
there  is  no  trade  carried  on  by  buying  and  bartering  commo-  12  Mod.  159! 
dities.  I  Ld.  Rayra. 

286.  S.C.    See  Patman  v.  Vaughan,  i  T.  R.  572.     Buscal!  v.  Hogg,  3  Wils".  146. 

For  the  security  and  protection  of  travellers,  inns  are  allowed  ?  Buls.  170. 
certain  (6)  privileges,  such  as  that  the  horse  and  goods  of  a  guest  Co-Lit.  47. 
cannot  be  distrained,  *c. 


Abr.  560.  it  is  said,  that,  by  some  opinions,  travellers  horses  depastured  by  an  innkeeper  pay 
no  tithes  by  the  common  law.  —  But  the  contrary  hereof  is  holden  in  Hard.  35. 

Also,  the  law  takes  care  of  the  reputation   of  an  innkeeper  ;  Hil.  25  & 
and  therefore  where  in  case  for  words  the  plaintiff  declared,  that  *6  Car-  *• 
he  was  possessed  of  certain  stables  quodam  loco  vocat.  Bell-Savage  S°utnw 
Inn,  that  he  had  accommodation  for  travellers,  and  that  he  got  »*i»  8* 
his  living  by  the  exercising  of  that  faculty;  that  the  defendant 
was  possessed  of  another  inn,  and  that  a  person,  not  known,  in- 

quiring 
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quiring  for  the  Bell-Savage  Inn,  (whither  he  was  directed,  to 
set  up  his  horse,)  the  defendant  said  these  words,  This  is  Bell- 
Savage  Inn  f  and  at  another  time  he  said  to  another  person,  You 
have  nothing  to  do  there,  lie  is  broke  and  run  a*way,  there  is  no 
entertainment  for  man  or  horse  ;  by  reason  of  which  words  he  lost 
his  customers;  on  not  guilty  pleaded,  the  jury  having  found  for 
the  defendant  as  to  the  first  words,  and  as  to  the  last  for  the 
plaintiff,  it  was  adjudged  clearly  for  the  plaintiff.  And  Hale, 
C.  J.  held  farther,  that  if  a  man  keeps  an  inn,  and  another  that 
lives  just  by  him,  designing  to  get  away  his  customers,  tells  a 
person  who  inquires  for  such  inn,  that  no  one  lives  there,  this  is 
actionable.  Also,  it  was  said  by  Hale  to  have  been  adjudged 
actionable  to  dissuade  a  person  from  going  to  an  inn,  by  telling 
.  him  the  small-pox  was  there. 


(C)    Of  the    Duties  injoined   Innkeepers  by   Law : 
And  herein, 

i.  To  what  Things  their  Duty  extends. 

o  Co,  87.  HTHE  duty  of  innkeepers  extends  chiefly  to  the  entertaining  and 
Dyer,  158.  harbouring  of  travellers,  finding  them  victuals  and  lodgings, 

Bro.Actionsur  ancj  securing  the  goods  and  effects  of  their  guests;  and  therefore, 
II  fcmkeepers  if  °ne  who  keeps  a  common  inn  refuse  either  to  receive  a  travel- 
are  bound  by  ler  as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging, 
Jaw  to  receive  upon  his  tendering  him  a  reasonable  price  for  the  same,  he  is 
guests  who  noj  on]y  ]iable  to  render  damages  for  the  injury  in  an  action  on 
inns6 and  are"  the  case,  at  the  suit  of  the  party  grieved,  but  also  may  be  in- 
aiso'boundto  dieted  and  fined  at  the  suit  of  the  king, 
protect  the 

property  of  their  goods  They  have  no  option  to  receive  or  reject  guests ;  and  as  they  can- 
not refuse  to  receive  them,  so  neither  can  they  impose  unreasonable  terms  on  them.  Per 
Lord  Kenyan,  6  T.  R.  i;.)} 

Salk.  18.  For  he,  who  takes  upon  himself  a  publick  employment,  must 

serve  the  publick  as  far  as  his  employment  goes ;  therefore,  an 
innkeeper  shall  not  only  answer  for  his  own  neglects,  but  also  for 
the  neglects  of  those  who  act  under  him,  though  he  should  ex- 
pressly caution  against  it. 

a  Roll.  Rep.  But  the  duty  of  an  innkeeper  does  not  extend  to  the  finding 
79-  of  his  guest  with  clothes  or  wearing  apparel. 

8  Co.  32.  in           Also,  if  the  guest  be  assaulted  and  beaten  within  the  inn,  he 
Calye's  case.     sna]l  nave  no  action  against  his  host ;  for  the  charge  of  the  host 
extends  to  the  moveables  only,  and  not  the  person  of  the  guest. 
8  Co.  3*.  b.          If  a  man  comes  to  a  common  inn  to  harbour,  and  desires  that 
Calye's  case,     njs  horse  be  put  to  grass,  and  the  host  puts  him  to  grass  accord- 
Leon!  96.       ingly,  and  the  horse  is  stolen,  the  host  shall  not  be  charged; 
S.  P.  adjudged,  because  by  law  the  host  is  not  bound  to  answer  for  any  thing  out 
a  Brownl.  255.  of  his  inn,  but  only  for  those  things  that  are  infra  hospitium. 
g.  P.  per  Cur. 

8  Co.  32.  b.  But,  if  the  owner  docs  not  require  the  host  to  put  his  horse  to 
4  Leon.  96.  grass, 
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grass,  but  the  host  docs  it  of  his  own  head,  if  the  horse  be  stolen,  *  Brownl.sjj. 
he  shall  answer  for  it.  S.P.  per  Cur. 

Also,  if  the  host  upon  the  command  of  the  guest  puts  the  Roll.  Abr.  4. 
horse  to  grass,   and   by  the  voluntary  and  wilful  negligence  of  Mosleyand 
the  host  the  horse  is  stolen  ;    as,  if  the  host  voluntarily  leaves 


- 

open  the  gates  of  the  close,  by  which  means  the  horse  strays  out,  « 

•         .'-i  i  •        /    \  i  T  •  i       seems,  mus>c 

and  so  is  stolen  or  lost,  an  action  (a)  on  the  case  lies  against  the  be  intended 
host.  a  special 

action  on  the 
case,  and  not  on  the  custom  of  the  realm  ;  for  which  vide  Rob.  Ent.  23,  24.  Hern's  Plead.  250. 

2.  Of  the  Offence  of  -selling  corrupt  Commodities,  or  at  exorbi- 

tant Prices. 

Innholders  are  restrained  from  selling  at  exorbitant  prices,  and  Carth.  150. 
may  be  indicted  if  they  extort  any  greater  or  larger  sums  than  Skin.  291.  An 
those  rates  and  prices  that  are  (6)  imposed  on  their  commo-  dicted^fbr  '"" 
dities.  taking  too 

great  a  price  for  oats.  Cro.  Jac.  609.  (i)  In  Michaelmas  Term,  19  Car.  a.  proclamation  was 
made  in  court  for  the  county  of  Middlesex  for  the  rates  and  prices  of  hostlers,  viz.  ;  hay 
for  a  night  and  a  day  for  one  horse  9^.  with  litter,  hay  for  one  day  *d.  for  one  horse,  without 
hay  2rf.  Oats  8rf.  by  the  peck,  and  not  more.  Raym.  162. 


And  to  this  purpose  it  is  enacted  by  21  Jac.  i.  c.  21.  §2. 
"  That  all  hostlers  or  innholders  shall  sell  their  horse-bread,  and  £;6'?n('  r 
"  their  hay,  oats,  beans,  peas,  provender,  and  all  kind  of  vic- 
"  tual,  both  for  man  and  beast^  for  reasonable  gain,  having 
"  respect  to  the  prices  for  which  they  shall  be  sold  in  the  mar- 
"  kets  adjoining,  without  taking  any  thing  for  litter."  And  it 
is  further  enacted,  §  3,  that  "  it  may  and  shall  be  lawful  for  every 
"  hostler,  and  innkeeper  dwelling  in  any  town  or  village  being  a 
"  thoroughfare,  or  a  common  passage  within  this  realm,  and 
"  being  no  city,  town  corporate,  or  market  town,  wherein  any 
"  common  baker  exercising  the  trade  of  baking,  and  that  being 
"  an  apprentice  at  the  said  occupation  by  the  space  of  seven 
'•'  years,  is  dwelling,  to  make  within  his  house  horse-bread  suf- 
"  ficient,  lawful,  and  of  due  assise  according  as  the  price  of  grain 
*•  and  corn  now  is,  and  hereafter  shall  be  from  time  to  time." 
And  it  is  further  enacted,  §  4,  "  That  if  the  horse-bread  which 
"  any  of  the  said  hostlers  or  innholders  shall  make  be  not  suf- 
"  ficient,  lawful,  and  of  due  assise  according  to  the  price  of 
"  grain  and  corn  as  is  aforesaid  ;  or  that  if  any  of  them  shall 
"  offend  in  any  thing  contrary  to  this  act,  then  the  justices  of 
"  assise,  justices  of  oyer  and  terminer,  justices  of  peace  in  every 
"  shire,  liberty,  or  franchise  within  this  realm,  sheriffs  in  their 
"  turns,  and  stewards  in  their  leefs  and  lawdays,  shall  have  full 
"  power  and  authority  to  inquire,  hear,  and  determine  the  said 
"  defaults  and  offences  of  the  said  hostlers  and  innholders  here- 
"  after  to  be  committed  against  the  form  of  this  present  statute. 
"  And  the  said  hostlers  and  innholders  for  the  first  offence  shall  be 
"  fined  according  to  the  quantity  of  the  offence,  and  if,  being 
"  once  convicted,  he  shall  again  offend,  for  the  second  offence 

"  he 
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"  he  shall  be  imprisoned  for  the  space  of  one  month  vvithout 
"  bail  or  mainprize,  and  if  he  shall  a  third  time  offend,  being 
"  thereof  convicted,  he  shall  stand  upon  the  pillory,  without 
"  being  redeemed  for  money ;  and  if  lie  shall  offend  after  the 
"  judgment  of  the  pillory  given,  he  shall  be  forejudged  for 
"  keeping  any  inn  again." 

[By  2  Geo.  3.  c.  14.  "  No  brewer,  innkeeper,  victualler,  or 
*'  other  retailer  of  strong  beer  or  ale  shall  at  any  time  hereafter 
"  be  sued,  empleaded,  or  molested  by  indictment,  information, 
"  popular  action,  or  otherwise,  for  advancing,  or  having  ad- 
"  vanced  the  price  of  strong  beer  or  ale  in  a  reasonable  degree/' 
But  it  is  also  enacted,  §  2.  "  That  if  any  common  or  other 
"  brewer,  innkeeper,  victualler,  or  retailer  of  beer  or  ale,  shall 
"  mix,  or  cause  or  suffer  to  be  mixed  in  any  vessel,  tub,  mea- 
"  sure,  or  otherwise  howsoever,  any  strong  beer,  ale,  or  strong 
"  worts  with  any  small  beer,  or  small  worts,  or  with  water, 
"  after  the  gauge  of  such  strong  beer,  ale,  or  strong  worts  shall 
"  have  been  taken  by  an  officer  of  excise,  every  such  person  so 
"  offending,  for  every  such  offence,  shall  respectively  forfeit 
"  and  lose  the  sum  of  fifty  pounds."] 

9^.6.53.  If  an  innkeeper  sell  corrupt  wine  or  victuals,  an  action  lies 

°  r>95-  against  him  :  also,  if  his  servant  sell  such  corrupt  wine  or  vic- 
tuals, an  action  on  the  case  lies  against  the  master,  though  he 
did  not  order  the  servant  to  sell  it  to  any  particular  person. 


'^2-1 

"  3-  Of  the  Offence  of  refusing  to  harbour  or  entertain  a  Guest. 

3        J  JJ  J      J          to 

Dyer,  i58.pl.  Jt  has  been  already  observed,  that  if  one  who  keeps  a  common 
a3 '%Roll'  *un  (a)  refuse  either  to  receive  a  traveller  as  a  guest  into  his 
Rep.  345.  '  house,  or  to  find  him  victuals  or  lodging,  upon  his_(fl] I  tendering  |j 
^  Keilw.  50.  him  a  reasonable  price  for  the  same,  he  is  not  only  liable  to  ren- 
Palm.  367.  der  damages  for  the  injury  in  an  action  on  the  case,  at  the  suit  of 
Salk  Vs8  t'le  Partv  grieved,  but  may  also  be  indicted  and  fined 'at  the  suit 
Carth.  150.  of  the  king. 

S. P. admitted.  («)  Without  a  reasonable  excuse;  and  therefore  if  he  refuse  under  pretence 
that  his  house  is  already  full  of  guests,  if  this  be  false,  an  action  on  the  case  lies.  Dyer,  158. 
Roll.  Abr.  3.  (6)  That  he  is  not  bound  to  let  him  have  meat  unless  paid  before-hand;  for 
the  host  is  not  bound  to  trust.  Bro.  Action  sur  Case,  76.  Bro.  Contract,  43.  9  Co.  87.  b. 

5E.  4.  a.b.  Also,  it  is  said,  that  an  innkeeper  may  be  compelled  by  the 

Show0  68        constable  of  the  town  to  receive  and  entertain  a  person  as  his 

guest. 
Moor,  867.  pi.       Also,  an  innkeeper,  or  a  person  keeping  a  livery  stable,  (c) 

1*29.    In         •    obliged  to  receive  a  horse,  though  the  owner  does  not  lodge 

2  -Brownl.  254.   .     ,.   ft,  ,.       ,       .   ,  .  *?•  IT  i 

it  is  said  by       in  nis  house :  for  by  taking  upon  him  a  publick  employment, 

Cofc.C.J.that  he  is  obliged  to  serve  the  publick  as  far  as  his  employment 
an  innkeeper     extends. 
is  not  bound 

to  receive  a  horse,  unless  the  master  be  lodged  there.  — And  herewith  in  York  v.  Grindstone, 
j  Salk.  388.  and  ^  Ld.  Raym.  866.  S.  C.  by  the  name  of  York  v.  Grenaugh,  my  Lord  C.  J. 
Holt  agrees ;  but  the  other  three  judges  differ  from  him,  because  by  the  keeping  of  the  horse 
the  innkeeper  has  gain,  though  it  would  be  otherwise,  of  a  trunk,  or  other  dead  thing,  [(c1)  But 
qu.  as  to  a  livery-stable  keeper?  Francis  v.  VVyatt,  3  Burr.  1498.  i  Bl.  Rep. 483.] 

II  An 
«_./A/V 

7 
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||  An  innkeeper,  licensed  to  let  post  horses,  is  not  therefore  [[Dicasv 
liable  to  an  action   for   refusing  to  furnish  them  to   a  traveller,  Hides,  York 
though  he  have  a  chaise  and  horses  at  liberty  at  the  time,  and  S£n"s  Ass'; 
though  a  reasonable  price  be  tendered  to  him  for  the  hire.||  Le  £hnc™J. 

i  Stark.  N.  P.  247.    i  Holt.  Rep'.  107. 

4.  In  "johat  Cases  chargeable  for  Things  stolen  or  lost. 

Innkeepers  are  clearly  chargeable  for  the  goods  of  guests  stolen  Dyer,  166. 
or  lost  out  of  their  inns,  and  this  without  any  contract  or  agree-   8  Co.  32.  a. 


ment  for  that  purpose;  for  the  law  makes  them  liable  in  respect  ^°p  'I?8* 
of  the  reward,  as  also  in  respect  of  their  being  places  appointed  Latch.  179. 
arid  allowed  of  by  law,  for  the  benefit  and  security  of  traders 
and  travellers. 

And  this  duty  and  burthen  enjoined  innkeepers  by  law,  they  Fitz.  Hostler, 
cannot  discharge  themselves  of,  under  pretence  of  (a]  sickness,  s  Br°-  Action 
want  of  understanding,  (b)  absence  from  their  houses,  fyc.  (^  Therefore1 

if  an  innkeeper  be  so  distempered  that  he  is  not  of  a  sound  memory,  and  a  guest  knowing 
thereof  inns  there,  where  his  goods  are  stolen,  an  action  on  the  case  lies  against  the  innkeeper 
for  he  cannot  disable  himself  by  saying  he  was  not  then  of  a  sound  memory.  Cro.  Eliz.  622. 
Cross  and  Andrews,  adjudged.  Roll.  Abr.  2.  S.  C.  —  But  an  infant  innkeeper  shall  not  be 
charged,  for  his  privilege  shall  be  preferred  and  take  place  of  the  custom.  Roll.  Abr.  ^.  Vide 
head  of  Infancy  and  Age.  (b)  If  the  innkeeper  goes  abroad,  he  must  answer  for  the  goods  of 
his  guest;  for  he  ought  to  have  a  servant  to  take  care  of  them  in  his  absence,  n  H.  4.  45. 
Roll.  Abr.  4.  -  But,  if  an  inn  is  broke  open,  and  the  goods  of  guests  are  taken  away  by 
the  king's  enemies,  the  innkeeper  is  not  answerable.  Plowd.  9.  b. 

But,  if  a  person  comes  to  an  innkeeper,  and  desires  to  be  en-  Bendl.  60.  pi. 
tertained  by  him,  which  the  innkeeper  refuses,  because  his  house  Io*- 
is  already  full,  whereupon  the  party  says,  he  will  shift  among  the  ^ju 
rest  of  the  guests,  and  there  he  is  robbed,  the  host  shall  not  be  [But  where  an 
charged.  innkeeper  re- 

fused to  take 

charge  of  goods  till  a  future  day,  because  his  house  was  full  of  parcels,  and  the  owner  after- 
wards stayed  in  the  inn  as  a  guest,  and  the  goods  were  stolen  during  his  stay,  it  was  holdeir, 
that  the  innkeeper  was  bound  to  make  good  the  loss.  Bennett  v.  Mellor,  5  T.  R.  473.] 

It  is  said  in  Dyer,  that  if  the  host  require  his  guest  to  put  his  Dyer,  266. 
goods  in  such  a  chamber  under  lock  and  key,  and  that  then  he  Spencer's 
will  warrant  their  safety,  else  not,  and  notwithstanding  the  guest  ^001-8*8 
suffer  them  to  lie  in  an  outer  court,  where  they  are  stolen,  no  the  S.'p.  seems 
action  lies  against  the  host;  for  they  were  not  lost  through  the  to  beholden 
.neglect  of  the  host,  but  of  the  guest.  otherwise,  and 

that  the  host 
cannot  discharge  himself  of  this  branch  of  his  duty  by  such  a  declaration  as  this. 

If  the  host  delivers  the  key  of  the  chamber  where  the  goods  8  Co.  33.3. 
are  to  the  guest,  and  he  leaves  the  door  open,  and  the  goods  in  Cab/e's 
are  stolen,  yet  an   action  lies   against  the  host  ;  for  at  his  peril 
he  ought  to  keep  safely  the  goods  of  his  guests. 

||  But  if  the  guest  deposit   his  goods  in  a  room  in   the  inn,  Farneworth  v. 
which  he  uses  as  a  warehouse,  and  of  which  he  has  the  e^clu-  Packwoo  d, 
sive  possession,  the  host  is  not  liable  for  the  loss  of  them.  Q  *  '    '    ' 

So,  where  the  guest  had  a  private  room  in  the  inn,  chosen  by  Burgess  v. 
himself,  for  the  purpose  of  exhibiting  his  goods  for  sale,  and  Clements, 

4  M.;&  S.  3o£ 
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Stark.  N.P.  the  host  at  the  same  time  that  he  granted  the  use  of  it  to  him, 
251.  n.  told  him  that  there  was  a  key,  and  that  he  might  lock  the  door, 

which  he  neglected  to  do ;  it  was  holden,  that  the  host  was  not 

liable  for  the  loss  of  these  goods.  || 

8  Co.  33.  a.  If  the  guest  is  robbed  by  his  servant,  or  by  one  who  comes 

inCalye'scase,  with  him,  or  by  one  who  desires  to  be  lodged  with  him,  he  shall 
Cro.Eliz.a85.  have  no  action  against  the  host;  for  it  was  the  folly  of  the  guest 
i  "a  S  p1  Cr>  to  keeP  sucn  servant  or  company,  and  there  is  no  default  of 

good  custody  in  the  host. 

8  Co.  33.3.  It  seems  the  host  is  answerable,  though  the  guest  does  not 

B  t  it  is*  said     ac(luamt  him  what  goods,  SfC.  he  has. 

that  if  an  host  demands  of  his  guest  what  money  or  goods  he  has,  and  he  tells  him  none,  or 
less  in  truth  than  he  has,  if  afterwards  they  are  lost,  the  host  is  not  answerable.  Moor,  158. 
per  Anderson.  But  Windham  and  Perryam  contr. 

5.   Who  is  such  a  Guest  as  may  charge  an  Innkeeper. 

a  Brownl.ai4.       If  an  host  invite  one  to  supper,  and,  the  night  being  far  spent, 

8  Co.  3*.b.       invites  him  to  stay  all  night,  if  he  is  after  robbed,  yet  shall  not 

Roll.Abr.  3.     the  host  be  charged;  for  this  guest  was  no  (a)  traveller. 

o«  Jr.  okin, 

276.  S.  P.    (a)  By  the  antient  law  the  first  day  he  was  called  a  traveller,  the  second  day  a 

hogenhind,  and  the  third  day  a  menial  servant,  whom  the  host  should  answer  in  the  leet  for, 

as  his  servant.    Per  Dodderidge,  Latch.  81.     See  Fortesc.  Rep. 

Roll.Abr.  3.  If  a  man  comes  to  an  inn  with  a  hamper,  in  which  he  hath 
338.  Cro.  Jac.  several  goods,  and  goes  away,  leaving  this  with  the  host,  and 
^c'^admdecfd'  (^)  two  ^ays  a^ter  comes  agamj  but  i»  the  time  of  his  absence 
between  Jelly  it  is  stolen,  he  shall  have  no  action  against  the  host ;  for  at  the 
and  Clerk.  ,.  time  of  the  stealing  he  was  not  his  guest,  and  by  the  keeping  of 

(b)  Otherwise,  tne  hamper  the  host  had  no  benefit,  and  therefore  shall  not  be 
turned  Ac6"     charged  with  the  loss  of  it  in  his  absence. 

same  night.    Moor,  877.    Poph.  179. 

Latch.  127.  But,  if  A.  comes  with  goods  to  an  inn  in  London,  and  stays 

Poph.  179.       there  for  a  week,  month,  or  longer,  and  is  there  robbed  of  them, 
margin          ^e  s^a^  nave  an  actlon  against  his  host ;  though  perhaps,  being 
at  the  end  of  his  journey,  he  cannot  then  be  said  transeuns,  ac- 
cording to  the  writ  in  the  register. 

Moor,  877.  But,  if  an  attorney  hires  a  chamber  in  an  inn  for  the  whole 

term,  he  is  quasi  a  lessee,  and  if  robbed,  the  host  is  not  answer- 
able. 

Latch.  127.  So,  if  a  man  upon  a  special  agreement  boards  or  sojourns  in 

Hetley,  49.       an  inn,  and  is  robbed,  the  host  shall  not  answer  for  it. 
Roll.  Abr.  3.         So,  if  the  guest  (c)  deliver  the  goods  to  the  host  upon  another 

(c)  But  how      account,  he  shall  not  be  charged  if  lost  or  stolen, 
far  a  man  shall 

be  charged  with  the  safe  custody  of  goods  by  a  general  acceptance,  Vide  Co.  Litt.  89.  Roll. 
Abr.  338.  and  tit.  Bailment. 

Roll.  Abr.  3.  If  a  man  comes  to  an  inn  with  a  horse  which  he  rides,  and 
Moor,  877.  leaves  it  with  the  host,  and  goes  away  from  the  inn  for  several 
Salk'  ?886  days,  an^  m  his  absence  the  horse  is  stolen,  yet  shall  the  host 

be 
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be  charged  for  it,  because  he  had  benefit  by  the  continuance  [2  Ld.  Raym. 
of  the  horse  with  him,    inasmuch  as  he  is  to  be  paid  for  it,   867-  <&cii*,  of 

and  so  the  owner  is  a  sufficient  guest  to  maintain  an  action. 

an  inn,  be- 
cause the  innkeeper  has  no  advantage  by  them.] 

If  a  man's  (a)  servant,  travelling  on  his   master's  business,  Cro.Ja.sa4- 
comes  to  an  inn  with  his  master's  horse,  which  is  there  stolen,  Yelv.  162. 

the  master  may  have  an  action  against  the  host,   because  the  (b)  Dver?  I5°- in 

J       .    .     .  .  °  v   '    margin.  JMOV, 

absolute  property  is  in  him.  79  Roll.Abr. 

3.  (a)  But,  if  a  person  takes  another's  horse  and  rides  him  to  an  inn,  where  he  is  stolen,  the 
owner  shall  not  have  an  action  against  the  host,  but  must  pursue  his  remedy  against  the  taker. 
Roll.  Abr.  3.  (b)  It  is  said,  that  if  a  common  carrier  is  robbed  in  his  inn,  the  owner,  and  not 
the  carrier  shall  have  the  action.  Dais.  8.  But  this,  it  seems,  is  not  law,  being  founded  on 
a  supposition  that  the  carrier  is  not  answerable  to  the  owner. 

So,  if  A.  sends  money  by  his  friend,   and  he  is  robbed  in  his  Yelv.  162. 
inn,  A.  shall  have  the  action. 

If  one  joint-tenant  of  goods  is  robbed,  both  may  have  the  Latch.  127. 
J  °  J  Poph.  170. 

action. 

||  Soldiers  billetted  are  guests. ||  Clayt.  97. 

In  Com.  Dig.  tit.  Action  on  the  Case  for  Negligence,  (B,)  it  is  said,  they  must  be  quartered 
fourteen  days. 


6.  Of  the  Manner  in  which  he  is  to  be  charged. 

The  (c)  form  of  the  writ  is  thus,  cum  sccundum  legemfy  (a)  con-  8  Co-  3*-h- 
siietudinem  regni  nostri  Augliae  hospitatores^  qui  hospitia  cammwiia  \;\  S^*  Is 
tenent  ad  hospitand.  homines,  fyc.,  transeuntcs,  $  in  eisdem  hospi-  a'  J05.  ^ 
tantesj  eorurn  bona,  <Sr.,  absque  substractione  sett  amissione  custo-  F.  X.B.  94.  b. 
dire  tenentur,  (e]  qui  dam  malefactores  qnendam  eqimm  (f)  ipsius  (<*)  This  is  the 
A.  4-c.  (g)  infra  (//)  hospitium  ejusdem  B.  $c.t  invent,  pro  defect*  c°^cu*fom* 
ipsius  B.  ceperunt,  $c.  confined  to  a 

particular  place,  but  it  is  such  as  is  extensive  to  all  the  king's  people.  3  Mod.  227.  Fitz. 
Hostler,  2  Bro.  Action  sur  Case,  41.  (e)  He  need  not  name  them,  because  by  presumption  of 
law  he  hath  no  knowledge  of  them.  Plow.  129.  a.  (/)  Per  Hetley  49.  it  ought  to  be  shewn 
that  the  guest  transeuns  hospitarit ;  yet  quaere  ;  for  perhaps  he  was  at  the  end  of  his  journey  ; 
Latch.  127.  Poph.  179.,  and  all  the  entries  are  otherwise,  (g)  The  writ  was,  ico/.  of  the 
plaintiff  I'M  hospitio  of  the  defendant  hospitati  ceperunt,  <$c.  and  though  objected  in  hospitin 
referred  to  the  person,  and  not  to  the  money,  and  that  he  might  harbour  in  the  house  of  the 
defendant,  and  his  money  be  stolen  elsewhere,  and  that  it  should  have  been  ibidem  invent, 
ceperunt,  yet  the  writ  was  adjudged  good.  Fitz.  Hostler,  2.  Bro.  Action  sur  le  Case,  58. 
(h]  And  this  is  well  enough,  though  not  shewn  bv  what  authority  or  license  held.  2  Roll.  Rep. 
346.  Palm.  374.  Godb.  346. 

The  Ti-jvY  need   not  mention  that  the  defendant  (/)  keeps  com-  8  Co.  31.  a. 

mune  hospitium,  for  it  must  be  so  intended  ;  for  the  recital  of  the  J?  In  th*  wnt 

•t.    •       I        -,    ,  .  .     ,        .  .  i     ,       he  maybe 

writ  is,  hospitatores  qui   cammunia  hospitia  tenent)   $c.,  and  the  namedyeo- 

latter  words  depend  upon  the  former;  (k)  but  the  plaintiff  ought  man,  but  ia 
to  count  that  he  kept  commune  hospitium.  the  declara- 

tion it  must 

be  shewn  that  he  is  a  common  hostler.  Bro.  General  Brief,  16.  Bro.  Action  sur  Case,  j  8. 
Fitz.  Hostler,  2.  (*)  Vide  Dyer,  266.  pi.  9.  Hob.  245.  2  Leon.  162. 

If  in  such  action  brought  (/)  by  the  master  for  goods  stolen  Cro.  Ja.  224. 
from  his  servant,  the  plaintiff  lavs  the  custom  that  innkeepers  BeedleMorris, 
VOL.  IV.  G  g  ought  adJ'ndged 
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Yelv.  163.  ought  safely  to  keep  the  goods  of  their  guests,  and  all  other  goods 
S.C.  (1)  In  brought  into  their  inns,  the  custom  is  sufficiently  alleged  to  main- 
this  case  there  ta;n  ^  act}onj  notwithstanding  it  was  objected  (m)  that  there 
writ  in  the  was  no  sucn  custom  to  keep  the  goods  of  others  safely. 
register;  but  by  the  statute  of  Westminster  2.  the  clerks  shall  agree  to  make  a  special  writ. 
Dais.  8,  9.  (w)  That  the  misrecital  thereof  is  immaterial,  for  it  is  the  common  law.  Latch. 
12  7.  per  Jones  and  Dod.  i  Sid.  245.  Hob.  18.  3  Mod.  227. 


Hob.  245  # 
vide  Rast.  Ent. 

5     '  °  " 


R.  v.  Luellin, 
izMod.445- 

6  Mod.  323. 
Stanyon  and 

ol^S  C  but 
not  S"P.       " 


If  in  his  declaration  the  plaintiff  lays  the  custom  for  common 
inng)  an(J  tnen  layS  tha{  he  was  hospitatus  in  hospitw,  SfC.,  this  is 
weU  enough,  for  it  must  be  intended  that  it  was  commune,  else  it 

•- 

is  damns,  fy  non  hospitium. 

||  An  indictment  against  an  innkeeper  for  not  receiving  a  sick 
person  must  state  that  he  was  a  traveller.|| 

The  declaration  against  an  innkeeper  was  thus  —  prad.  D.  com. 
hospitat.  adtunc  fy  ibidem  existen.  in  stabulum  deliberavit  a  certain 
£e^n»'  to  kg  ky  nmi  safety  kept,  at  a  reasonable  rate,  and  to  be 
by  him  safely  re-delivered  to  the  plaintiff;  and  after  verdict  for 
the  plaintiff,  it  was  objected,  that  for  aught  appears  the  horse  was 
put  into  the  defendant's  stable  without  his  privity,  in  which  case 
he  is  not  bound  to  take  any  care  of  it;  for  the  words  being  prced. 
D.  com.  hospitat.  existen.,  may  as  well  be  taken  in  the  ablative  as 
dative  case:  but  the  Court  held,  that  the  words  being  indifferent 
to  an  ablative  or  dative  case,  they  ought  to  be  taken  in  that  case 
which  makes  the  declaration  good,  and  therefore  gave  judgment 
for  the  plaintiff! 


(D)    Of  the  Innkeeper's  Remedies  against  his  Guests. 


39  H.  6.18. 
5  H.  7.  15. 

8       Cro 
Car.  271. 
Carth.  150. 
Salk.  388. 

tamthYper"- 
son  of  his 


INNKEEPERS  may  detain  the  (a)  person  of  the  guest  who 
-  eats,  or  the  horse  which  eats,  till  payment,  and  this  they  may 
do  without  any  agreement  for  that  purpose;  former),  that  get 
their  livelihood  by  entertainment  of  others,  cannot  annex  such 
disobliging  conditions  that  they  shall  retain  the  party's  property 
jn  case  of  non-payment,  nor  make  so  disadvantageous  and  im- 
Pu^eut  a  supposition,  that  they  shall  not  be  paid  ;  and  therefore 
lne  kiw  annexes  such  a  condition  without  the  express  agreement 
guest  Show,  of  the  parties. 
269  For  it 

would  be  hard  to  oblige  him  to  sue  for  every  little  debt,  and  a  greater  hardship  that  he  might 
not  be  able  to  find  him  who  was  his  guest.  —  But,  if  a  person  goes  into  an  inn  or  tavern,  and 
calls  for  wine,  and  goes  away  without  paying  for  it,  no  action  of  trespass  lies  against  him  ;  for 
the  going  into  the  inn  or  tavern  was  lawful,  and  therefore  the  vintner  must  pursue  his  remedy 
by  action  of  debt,  8  Co.  147.  or  on  the  case. 


Yelv.  67. 
3  Buls.  *69> 

Abr  8?* 
Poph.  128. 
179.    2Ld. 
Raym.  867. 


If  A.  injuriously  take  away  the  horse  of  B.,  and  put  him  into 
an  inn  to  be  kept,  and  B.  come  and  demand  him,  he  shall  not 
^ave  n'm  unt^  ne  nath  satisfied  the  innkeeper  for  his  meat  ;  for 
when  an  innkeeper  takes  a  horse  into  his  keeping  he  is  not 
bound  to  inquire  who  is  the  owner  of  the  horse  which  he  is 
obliged  to  keep,  let  him  belong  to  whom  it  will,  and  therefore 


no 
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no  reason  that  the  innkeeper  should  be  obliged  to  deliver  him 
till  he  is  satisfied. 

If  A.  deliver  a  horse  to  an  innkeeper,  and  B.  promise,  that  in  Hutton,ioi. 
consideration  that  the  innkeeper  will  deliver  over  the  horse  to  A., 
that  he,  viz.  B.,  will  satisfy  him  for  his  meat ;  this  is  a  good 
promise,  for  here  is  a  good  consideration,  inasmuch  as  the  inn- 
keeper loses  the  detainer,  which  is  a  damage,  and  A.  regains  his 
horse  that  is  to  his  advantage. 

An  innkeeper  that  detains  a  horse  for  his  meat  cannot  use  him,  Moore,  877. 
because  he  detains  him  as  in  the  custody  of  the  law,  and  by  con-  2  Roll.  R.eP- 
sequence,  the  detention  must  be  in  the  nature  of  a  distress,  which  43 
cannot  be  used  by  the  distrainer. 

But  by  the  custom  of  London  and  Exeter,  if  a  man  commit  a  Moore,  876. 
horse  to  an  hostler,  and  he  eat  out  the  price  of  his  head,  the  3  Buls.  Z7I> 
hostler  may  take  him  as  his  own,  upon  the  reasonable  appraise-  Roii'^gp 
ment  of  four  of  his  neighbours;   which  was,  it  seems,  a  custom  449.  (a)Vent. 
arising  from  the  abundance  of  traffick  with  strangers,  that  could  71.  S.P. 
not  be  known,  to  charge  them  with  the  action,  (a)     But  the  inn-  *  Str.jj/. 
keeper  hath  no  power  to  sell  the  horse,  by  the  general  custom  of 
the  whole  kingdom. 

But,  if  A.  commit  the  horse  of  B.  to  an  hostler  in  London,  and  ^  Roll.  Abr. 
he  eat  out  his  head,  yet  cannot  the  hostler  sell  him :  for  all  85- 
customs  being  derogatory  to  the  common  law,  are  to  be  taken 
strictly ;  and  there  is  no  custom  of  London  that  hath  gone  so  far 
as  this  case,  to  authorize  one  man  to  sell  and  convey  the  property 
of  another. 

If  a  man  commit  his  horse  to  an  innkeeper,  and  he  put  him  to  2  Roll.  Abr. 
pasture,  he  may  detain  the  horse  until  he  be  satisfied   for  the  85- 
meat ;  for  the  pasture  of  such  persons,  set  up  by  the  law  for  en- 
tertainment, hath  the  same  privilege  with  the  stables. 

If  a  horse  be  committed  to  an  innkeeper,  it  may  be  detained   ^  Roll.  Rep. 
for  the  meat  of  the  horse,  but  not  for  the  meat  of  the  guest ;  for  the  43|-  *  ^ 
chattels  are  only  in  the  custody  of  the  law  for  the  debt  that  arises  g. 
from  the  thing  itself,  and  not  from  any  other  debt  due  from  the 
same  party ;  for  the  law  is  open  for  all  such  debts,  and  doth  not 
admit  private  persons  to  take  reprisals. 

If  a  horse  be  committed  to  an  innkeeper,  and  be  detained  by  ^  Roll.  Rep. 
him  for  his  meat,  and  the  owner  take  him  away,  the  innkeeper  £38-    Pf a 
must  make  fresh  pursuit  after  him,  and  retake  him,  otherwise  the  p^ed'with'b6 
custody  of  him  is  lost;    for  he  cannot  retake  him  at  any  other  the  innkeeper, 
time:  for  if  a  distress  be  rescued,  and  the  party  upon  fresh  pur-  he  cannot, 
suit  do  not  retake  it,  the  distress  is  lost ;  for  no  man  that  has  only  yPon  his  c.om~ 
a  naked  custody  can  make  a  reprisal,  when  the  thing  is  out  of  ^^^'"for 
his  custody ;  for  it  is  in  the  power  of  an  owner  and  proprietor,  what  was  due 
and  of  him  only,  to  retake  such  his  property,  wherever  he  finds  it.  before.   Jones 

v.  Pearle,  i  Str. 
557.     8  Mod.  172.  S.  C.  by  the  name  of  Jones  v.  Thurlowe.] 

But,  if  a  horse  be  committed  to  an  hostler,  and  he  detain  him  2  Roll.  Rep, 
for  his  meat,  and  after  the  owner  come  to  an  agreement  that  the  438- 
hostler  shall  retain  him  till  he  is  satisfied,  here  he  hath  not  only 
the  custody  of  him  as  a  distress,  but  also  the  property  in  him  as 

G  g  2  a  pledge ; 
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a  pledge ;  and  if  the  owner  take  it  from  him,  he  shall  not  only 
re-take  it  upon  fresh  pursuit,  but  wherever  he  meets  it;  because 
he  had  a  property  by  such  contract,  and  a  man  that  hath  a  pro- 
perty may  retake  his  own  where  he  meets  \vith  it. 

Skin.  648.  Upon  evidence  the  case  was,  a  man  had  a  horse  in  an  inn,  and 

Gilber  v.  came,  thither  and  directed  that  the  innkeeper  should  not  give  him 

.Berkley.  any  more  fooj}  for  ne  would  not  be  responsible  for  it;    and  the 

question  was,  whether  for  the  food  after  this  direction  given  by 
the  innkeeper  to  the  horse,  he  who  brought  the  horse  thither 
shall  be  charged,  or  not.  And  Holt  C.  J.  at  first  inclined  that 
this  is  a  discharge,  and  that  the  horse  (though  he  might  be  re- 
tained by  the  innkeeper)  yet  is  but  in  the  nature  of  a  distress, 
and  it  being  in  the  custody  of  the  innkeeper  in  his  inn,  this  is  a 
pound  covert,  and  the  horse  afterwards  ought  to  be  found  and 
maintained  at  the  peril  of  the  innkeeper.  But  after,  mutatd 
opim'one,  Ire  directed,  that  this  was  not  a  discharge ;  for  then 
any  innkeeper  might  be  deceived,  and  it  is  the  lessening  of  the 
security  of  an  innkeeper,  who  may  detain,  and,  by  the  custom  of 
London,  sell  the  horse  for  his  keeping. 


JOINT-TENANTS   AND   TENANTS   IN 
COMMON. 


(A)  Of  the  Nature  of  their  Estates:    And  herein  of 

the  Difference  between  Joint-tenants  and  Te- 
nants in  common. 

(B)  What  Persons  may  be  Joint-tenants  or  Tenants  in 

common. 

{C)  Of  what  Things  there  may  be  a  Joint-tenancy  or 
Tenancy  in  common. 

(D)  How  a  Joint-tenancy  is  created. 

(E)  How  a  Tenancy  in  common  is  created. 

(F)  What  Words  create  a  Joint-tenancy,  and  not  a 

Tenancy  in  common,  £$•  e  converse. 

(G)  Of  the  Duration  and  Continuance  of  the  Estate, 

whether  given  jointly,  or  in  common :     And 

herein, 
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herein,  where  the  Inheritance  shall  be  said  to 
be  joint  or  several. 

(H)  Of  the  joint  and  distinct  Interest  of  Joint- 
tenants  and  Tenants  in  common,  as  to  Acts 
done  by  or  to  them :  And  herein, 

1.  In  what  Acts  they  must  all  join. 

2.  Where  the  Acts  of  one  will  be  equally  advantageous  as  if 

done  by  both. 

3.  Where  the  Acts  of  one  will  bind  the  other,  whether  to  his 

Advantage  or  Prejudice. 

(I)  Of  Severance  and  Survivorship  :  And  herein, 

1.  Of  the  Right  of  Survivorship,  and  what  Things  will  sur- 

vive. 

2.  At  what  Time  the  Right  of  Survivorship  is  to  take  place. 

3.  What  Disposition  will  work  a  Severance,  and  defeat  the 

Right  of  Survivorship :    And  herein, 

1.  What  Disposition  with  a  Stranger  will  work  a  Se- 

verance. 

2.  What   Disposition  or  Conveyance  by  one  Joint- 

tenant  or  Tenant  in  common,  with  his  Com- 
panion, will  work  a  Severance. 

3.  At  what  Time  such  Disposition  must  be  made  to 

take  effect. 

4.  What  shall  be  a  total  Severance,  or  but  for  a  limited  Time. 

5.  How  far  the  Charges  or  Incumbrances  of  one  Joint-tenant 

shall  affect  the  Survivor. 

6.  Of  Severance  by  Operation  of  Law. 

7.  Of  Severance  by  Compulsion  of  Law ;   and  therein  of  the 

Writ  de  partitione  facienda. 

(K)  Joint-tenants  and  Tenants  in  common  how  to  sue, 
and  be  sued :  And  herein  of  Summons  and 
Severance. 

(L)  Of  the  Remedies  which  Joint-tenants  and  Tenants, 
in  common  have  against  each  other. 


G  g  3  (A)  Of 
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Lit.  §  277. 
fa)  Or  may 


^  Of  the  Nature  of  their  Estates :  And  herein  of 
th'e  Difference  between  Joint-tenants  and  Tenants  in 
common. 

"VX^HERE  (a)  a  feoffment  is  made  to  two  or  more,  and  their 
heirs,  or  a  lease  is  made  to  them  for  term  of  their  (b)  lives, 


bargain,  and 
sale,  release, 
confirmation, 


Co.  Litt, 
189.  a 


be  created  by  tj  are  joint-tenants  ;  for  being  jointly  enfeoffed,  8tc.  they  shall 
other  convey-  •  •  .1  i  i  i  •  J  i  i  n  •  •  i  111 

ances,  such  as  Jointly  no*"  Per  mie  $  per  tout,  and  shall  jointly  emplead  and  be 

fine,  recovery,  empleaded,  which  property  is  common  between  them  and  co- 
parceners ;  but  joint-tenants  have  a  sole  quality  of  survivorship 
which  neither  coparceners  nor  tenants  in  common  have. 

&c.  Co.  Litt.  1  80.  b.  (i)  Or  by  other  limitations,  as  if  a  rent-charge  of  io/.  be  granted  to 
A.  and  B.,  to  have  and  to  hold  to  them  two,  viz.  to  A.  until  he  be  married,  and  unto  B.  till  he 
be  advanced  to  a  benefice;  they  are  joint-tenants  in  the  mean  time,  notwithstanding  the  several 
limitations,  and  if  A.  die  before  marriage,  the  rent  shall  survive;  but,  if  A.  had  married,  the 
rent  should  have  ceased  for  a  moiety;  fy  sic  e  converso  on  the  other  side.  Co.  Litt,  180.  b. 

Litt.  §  292.  Tenants  in  common  are  those  that  come  to  the  land  by  several 

titles,  or  by  one  title  and  several  rights  ;  as,  if  there  be  three 
joint-tenants,  and  one  alien  his  part,  the  other  two  are  joint- 
tenants  of  their  parts  that  remain,  and  hold  them  in  common 
with  the  alienee.  So,  if  joint-tenants  make  several  feoffments 
or  gifts  in  tail,  or  leases  for  life,  the  feoffees,  donees,  or  lessees 
are  tenants  in  common. 

And  as  the  essential  difference  between  joint-tenants  and  te- 
nants in  common  is,  that  joint-tenants  have  the  lands  by  one 
joint  title,  and  in  one  right,  and  tenants  in  common  by  se- 
veral titles,  or  by  one  title  and  by  several  rights  ;  this  is  the 
reason,  says  my  Lord  Coke,  that  joint-tenants  have  one  joint 
freehold,  and  tenants  in  common  have  several  freeholds,  though 
this  property  is  common  to  them  both,  viz.  that  their  occu- 
pation is  undivided,  and  neither  of  them  knoweth  his  part  in 
several. 

Hence  it  appears,  that  the  wife  of  a  joint-tenant  cannot 
be  endowed  ;  as,  if  lands  are  given  to  two  men  and  their 
heirs,  or  the  heirs  of  their  two  bodies,  and  one  of  them  dies, 
his  wife  shall  not  be  endowed,  but  it  shall  go  to  the  survivor, 
who  then  is  in  from  the  first  feoffbr  or  donor,  and  may  plead 
it  as  an  original  feoffment  or  gift  to  himself,  and  so  is  para- 
mount her  title  of  dower,  which  is  not  complete  till  her  hus- 
band's death  ;  and  one  book  says,  it  was  the  ancient  course 
in  mortgages  to  make  the  estate  to  two,  in  order  to  prevent  the 


Co.  Litt 
189.  a. 


3  Co.  27.  Co. 
Litt.  30.  a. 
31.  b.  37.b. 
Bro.  tit. 
Dower,  4.  84. 
Cro.  £112.503. 
Perk.  §  334. 


Litt.  §44, 45. 
Co.  Litt.  34. 


mortgagee's  wife  of  dower. 


But  the  wife  of  a  tenant  in  common  shall  be  endowed ;  for 
there,  no  survivorship  takes  place,  but  each  moiety  (c)  descends 


(c)And  it  hath  to  tne  resPective  heirs  of  the  respective  tenant  in  common,  and 

been  adjudged  in  such  case  the  dower  shall  be  assigned  in  (d)  common  too;  for 

that  a  writ  of  she  cannot  have  it  otherwise  than  her  husband  had. 

dower  will  lie 

against  the  heir  of  the  tenant  in  common  before  partition  made.    3  Lev.  84.    Sutton  v.  Rolf, 

supra,  vol.  ii.  732.  S.C.    (rf)  And  not  by  metes  and  bounds;  for  which  vide  Brownl.  127.  Roll. 

Abr.  682.    Perk.  $413. 

Also, 
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Also,  if  there  be  two  joint-tenants,  and  one  release  to  the  other,  Co.  Litt.  9. 
this  passeth  a  fee  without  the  word  lieirs^  because  it  refers  to  the  200>  b- 
whole  fee,  which  they  jointly  took,  and  are  possessed  of  by  force 
of  the  first  conveyance.     But  tenants  in  common  cannot  release 
to  each  other;  for  a  release  supposeth  the  party  to  have  the 
thing  in  demand ;  but  tenants  in  common  have  several  distinct 
freeholds,  which  they  cannot  transfer  otherwise  than  as  persons 
who  are  sole  seised. 

If  lands  be  given  to  A.  and  B.  and  the  heirs  of  A.,  B.  who  is  2*  H.  6.51. 
only  joint-tenant  for  life,  cannot  surrender  his  estate  to^/.,  for  \PX*^£*' 
he  is  seised  per  mie  fyper  totit,  with  A.  and  A.  with  him.  41.  b. 

If  land  be  given  jointly  to  two,  upon  condition  that  they  shall  Winch.  3. 
not  alien,  and  one  of  them  release  to  the  other,  it  is  no  breach  Raym-  413- 
of  the  condition. 

If  there  be  two  joint-tenants  of  land  holden  by  heriot  service,  Owen,  152. 
and  one  die,   the  other  shall  not  pay  heriot  service,  for  there  is 
no  change  of  the  tenant,  the  survivor  continuing  tenant  of  the 
whole  land. 

And  although  tenants  in  common  have  several  freeholds,  yet  Salk.  392. 
one  tenant  in  common  cannot  disseise  the  other,  otherwise  than  *        ,?|s  • 
by  an   actual  disseisin,  as  turning  him  out,  and  hindering  him  js!  n^t  ,,eces_ 
to  enter;  but  a  bare  perception  of  the  profits  is  not  enough.          sary,  as  was 
said  by  Lord  Mansfield,  in  Doe  v.  Prosser,  Cowp.  217.  to  shew  actual  Force  in  order  to  prove 
an  ouster,  as  by  turning  a  man  out  by  the  shoulders ;  it  may  be  inferred  from  circumstances, 
which  circumstances  are  matter  of  evidence  to  be  left  to  a  jury.  Undisturbed  and  exclusive  per- 
ception  of  profits   for  a  le_ngth  of  time  is  sufficient  evidence  of  an  ouster  logo  to  a  jury. 
Peaceable  v.  Reed,  r  East,  5  74. jj 


(B)  What  Persons  may  be  Joint-tenants  or  Tenants  in 

common. 

A  N  alien  and  subject  may  be  joint-tenants,  #  nullum  tempus  oc-  Co.  Litt. 
"^^  currit  rcgi ;  therefore,  if  an  alien  and  subject  born  purchase   180.  b.    |jSee 
lands  to  them  and  their  heirs,  the  survivorship  shall  take  place  till  Mr-  H,ar- 
officejound ;  but  the  office  found  entitles  the  king,  and  severs  the  ^oVthis'6 
joint-tenancy.  passage.)] 

If  a  villein  and  another  person  purchase  lands  to  them  and  Co.  Litt. 
their  heirs,  the  lord  of  the  villein  may  enter  into  a  moiety.  186.  a. 

Bodies  politick  or  corporate  cannot  be  joint-tenants  with  each  Co.  Litt. 
other,  neither  can  a  corporation,  whether  sole  or  aggregate,  be   189-  b-  I9°- a- 
joint-tenanMvith  a  natural  person ;  and  therefore,  if  land  be  given   ^  g^'cL  319 
to  two  bishops,  or  abbots,  or  parsons,  and  their  successors,  they 
are  tenants  in  common  at  first,  and  have  no  joint  estate  for  life; 
for  they  take  in  their  politick  capacities  in  right  of  their  churches 
or  houses.     So,  if  land  be  given  to  the  king  and  a  subject,  and 
their  heirs ;  or  if  the  crown  descend  to  a  joint-tenant;  or  if  lands 
be  given  to  a  layman  and  a  parson,  and  to  the  heirs  of  one,  and 
successors  of  the  other ;  they  are  tenants  in  common,  for  the  fee 
vests  in  them  in  several  capacities. 

Gg   4      .  But 
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Co.  Litt.  But,  if  a  lease  for  years  or  other  personal  thing  be  given  to  a 

190.3.  \\Id.     layman  and  bishop,  $c.,   they  are  not  tenants  in  common,  but 

46.  b.  (a)  See  joint-tenants ;  for  as  no  chattel  personal  (a)  can  go  in  succession, 
exceptions  to  J ,  ,  ,  ,  .  ,  .  ,  •*•  e 

this  rule          tney  must  both  take  in  their  natural  capacities. 

Id.  90.  a.  Fulwood's  case,  4  Co.  65.3.  Arundel's  case,  Hob.  64.  F.  N.B.  izo.  B.  Hargr.  Co. 
Litt.  9.  a.  n.  i.  Id.  90.  a.  and  Id.  190. || 

21  E.  3.  50.  b.  Disseisors  may  be  joint-tenants,  and  upon  the  death  of  one  of 
2  Roll.  Abr.  them  the  survivor  shall  have  the  whole  :  for  the  right,  such  as  it 

was,  continued  jointly  in  them. 

21  E.  co  b  Infants  may  be  joint-tenants,  and  if  there  be  two  infants  joint- 
2  Roll.  Abr.  tenants,  who  alien  in  fee,  and  one  of  them  die,  the  survivor  shall 
87.  have  the  whole;  for  notwithstanding  the  alienation,  the  joint- 

tenancy  is  not  severed,  by  reason  of  the  possibility  of  defeating  it 
by  writ  dum  fait  infra  cctatem. 

Litt  6  aor  Baron  and  feme  may  be  joint-tenants.     But  herein  it  is  to  be 

(b}  A.  pur-  observed,  that  husband  and  wife  being  considered  but  as  one 
chased  a  copy-  person  in  law,  if  an  estate  be  made  to  husband  and  wife,  and  a 

bold  estate,  third  person,  and  their  heirs,  the  husband  and  wife  take  but 
and  took  sur-  ,»»'  .  i  Ai  •  i  ^.t.  ^i, 

render  thereof  one  ("i  moietv>  tne  tnird  Person  the  other. 

in  the  names  of  himself,  his  wife,  and  daughter,  and  their  heirs,  which  he  afterwards,  as  visible 
owner  thereof,  mortgaged  to  J.  S.  On  a  bill  brought  by  the  mortgagee  against  the  mother  and 
daughter,  to  discover  their  title  and  to  set  aside  their  estates  as  fraudulent  against  the  mort- 
gagee, who  was  a  purchaser ;  it  was  holden  by  the  Court  not  to  be  fraudulent,  and  that  the 
husband  and  wife  took  one  moiety  by  entierties,  which  the  husband  could  not  alien,  nor  dis- 
pose of  so  as  to  bind  the  wife,  and  that  the  other  moiety  was  well  vested  in  the  daughter. 
Back  v.  Andrew,  ^  Vern.  120.  a.  Pr.  Ch.  i.  S.  C.  See  also  Anon.  Skinn.  i8z.  ^Bricker  v. 
Whatley,  i  Vern.  233. 

Co.  Litt.  187.  Also,  baron  and  feme  being  one  person  in  law,  there  can  be 
^;.  ^r6p?  v'  no  m°ieties  between  them  of  an  estate  given  to  them  jointly  dur- 
Rerfizn  *nS  covei'tureJ  an^  therefore  if  lands  be  given  to  husband  and 
Doev.Parratt,  wife,  and  their  heirs,  the  husband  cannot  during  the  wife's  life 
S  T.  R.  652.  dispose  of  any  part  of  them,  but  the  whole  must  go  to  the  sur- 
vivor. 

Co.  Litt.  187.        But,  if  an  estate  be  made  to  a  man  and  a  woman,  and  their 
b.   See  cases     heirs,  before  marriage,  and  after  they  marry,  the  husband  ami 
Mr?Hadr-t0 '"    vvife  have  moieties  between  them. 
grave's  n.  2.  on  this  passage. 

Co.  Litt.  187-  And  as  there  can  be  no  moieties  between  husband  and  wife  of 
an  estate  given  to  them  during  marriage,  it  hath  been  holden, 
that  if  the  husband  be  attainted  and  executed,  the  wife  shall  by 
her  petition  regain  all  such  lands  conveyed  jointly  to  her  and 
her  husband. 

Co.  Litt.  187.  If  an  estate  be  made  to  a  villein  and  his  wife  being  free,  and 
to  their  heirs,  albeit  they  have  several  capacities,  viz.  the  villein 
to  purchase  for  the  benefit  of  the  lord,  and  the  wife  for  her  own  ; 
yet,  if  the  lord  of  the  villein  enter,  the  wife  surviving  shall  enjoy 
the  whole ;  because  there  are  no  moieties  between  t.iem. 

Co.  Litt.  187.  It  is  said,  that  if  a  deed  of  feoffment  or  grant  of  a  reversion  be 
made  to  them  whilst  sole,  and  then  they  intermarry  before  livery 
or  attorn  men  t,  that  they  take  no  moieties;  but,  if  they  had  bcou 

seised 
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seised  of  a  use  by  moieties  before  27  H.  8.  c.  10.  and  such  use 
had  been  executed,  by  the  statute,  they  should  have  had  the  estate 
of  the  land  by  moieties ;  for  they  should  have  the  estate  in  such 
plight  as  they  had  the  use. 

If  husband  and  wife  vouch,  and  recover  by  force  of  a  warranty  Co.  Litt.  187. 
made  to  them  when  sole,  yet  they  shall  have  no  moieties  in  the 
estate  recovered. 

If  A.  make  a  feoffment  to  the  use  of  himself  and  such  wife  as  Co.  Litt.  188. 
he  shall  marry,  and  afterwards  take  a  wife,  he  and  his  wife  are   Co.  101. 
joint-tenants,  though  he  were  seised  of  a  qualified  fee  before  the  ^'er»  340. 
marriage,  and  the  wife  had  nothing;    for  by  the  marriage  the 
contingent  estate  vested  in  them  both  at  the  same  time  by  the 
said  limitation. 

If  A.  purchase  a  rval&  in  a  chase,  and  take  the  patent  thus,  viz.  a  Vera.  67. 
to  himself  and  his  wife,  and  one  J.  S.,  for  their  lives,  and  the  life  decreed  be- 
of  the  longest  liver  of  them,  and  afterwards  A.  die  indebted,  this  Jfon6",!^118" 
purchase  is  not  assets;  for  it  shall  be  presumed  to  be  intended  as  Bridges, 
an  (a)  advancement  and  provision  for  the  wife;    for  she  cannot   || See  Back  v. 
be  a  trustee  for  her  husband,  and  therefore  she  shall  enjoy  the  Andrew,  tu- 

benefit  of  it  during  her  life;   but  after  her  decease  in  case  J.  S.  ^'l5.6'-  S,ee 
,  ,      °    ,  ,  c       .1  r    ,       also  Christ  s 

should  survive  her,  then  to   be  a  trust  tor  the  executor  or  the  Hospital  v. 

husband,  and  applied  towards  the  payment  of  his  debts.  Budgin,2Vern. 

683.in//-a,458. 

but  in  that  case  there  were  assets.  In  Watts  v.  Thomas,  ^  P.  Wins.  364.,  where  the  husband 
purchased  a  term  for  himself  and  his  wife  and  the  survivor,  and  afterwards  mortgaged  it  himself 
without  his  wife,  and  then  died  indebted,  the  equity  of  redemption  was  holden  to  be  assets.!) 
(a)  If  a  father  purchase  lands  in  the  name  of  himself  and  son  on  a  valuable  consideration,  and 
the  father  afterwards  devises  those  lands,  the  court  of  Chancery  will  not  suppose  the  concur- 
rence of  the  son  was  only  in  trust  for  the  father,  but  that  he  was  made  joint-tenant  for  his 
own  advantage;  and  this,  it  is  said,  was  the  ancient  way  of  purchasing  to  avoid  wardships. 
Chan.  Ca.  z8.  Scroope  v.  Scroope.  Gilb.  Uses,  136.  See  Stileman  v.  Ashdown,  a  Atk.  477. 
and  Pole  v.  Pole,  i  Ves.  76.  and  infra,  tit.  Uses  and  Trusts,  (D).  But  see  also  Sugden's  Treatise 
of  Purchases,  517. 

A  lease  is  made  to  A.  and  to  husband  and  wife,  viz.  to  A.  for  Co.  Litt. 
life,  husband  in  tail,  wife  for  years;  in  this  case  each  of  the  three  l87-  k 
has  a  several  estate. 

If  an  estate  be  limited  to  husband  and  wife  and  the  heirs  of  the  a  Co.  61. 
body  of  the  husband,  they  are  joint-tenants  for  life,  and  the  in-  Cro.  Eliz.47o. 
heritance  is  so  executed  in  him,  that  if  he  makes  a  feoffment,  this  48l>    P°Ph- 
will  be  a  discontinuance  to  his  issue  ;  but,  if  he  suffers  a  common  pf  22   ^CnT 
recovery  with  single  voucher,  this  will  bind  neither  the  issue,  nor  Car.  320. 
any  remainders  ;  because  his  wife  was  seised  of  the  whole  jointly  3  Co.  5. 
with  him,  and  not  of  part,  and  there  are  no  moieties  between  ^°.ore>  *i°- 
them,  and  therefore  it  cannot  be  good  for  any  part:    but  the  Ler'ajf^Sid 
feoffment  deals  with  the  possession,  and  gives  it  away  by  solemn  83. 
livery ;    and  therefore  to  preserve  the  warranty,  this  amounts  to 
a  discontinuance,  and  the  issue  shall  be  put  to  his  formedon  in 
descender,  and  those  in  remainder  to  their  formedon  in  remainder  • 
and  if  the  husband  levies  a  fine,  this  will  bind  the  issue,  by  the 
statutes  4  H.  7.  c.  24.  and  32  H.  8.  c.  36. 

And  as  the  husband,  being  jointly  seised  with  his  wife  of  the  Roll.Abr.34d. 
lands,  cannot  alien  them ;  so  neither  can  he  charge  such  lands  ; 

and 
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and  therefore,  where  the  husband  in  such  case  acknowledged  a 
recognizance,  and  died,  it  was  holden,  that  the  wife  should  hold 
the  lands  discharged. 

43  £.3.  10.  Husband  and  wife  may  be  joint-tenants  of  a  lease  for  years,  of 

Roll.  Abr.  349.  other  chattel  (a)  real,  as  well  as  of  a  freehold  or  estate  of  in- 


given  to  a  husband  and  wife,  the  wife  shall  not  have  them  by  survivorship,  but  the  executor  of 
the  husband.  43  £.3.  10.  Roll.  Abr.  349. 

48  £.3.  iz.  b.       So,  if  (I)}  a  statute  be  acknowledged  to  baron  and  feme,  they 

Bro.Baron       are  joint-tenants  of  this,  and  the  feme  shall  have  all  by  survivor- 

andl<eme,24.   -u:.: 

Roll.  Abr.  344.  sniP' 

889.  S.  C.    (b)  So,  if  an  obligation  be  made  to  baron  and  feme.    Roll.  Abr.  343. 

Christ's  Hos-         Also,  it  hath  been  ruled  in  Chancery,  that  where  the  husband 

pitalv.Budgm,  len(Js  out  money  in  the  names  of  himself  and  his  wife,  upon  mort- 

3       gages  and  bonds,  and  dies,  that  the  wife  is  entitled  to  the  money 

by  survivorship,  if  there  are  assets  sufficient  to  pay  the  husband's 

debts. 
Roll.  Abr.  343.       But,  where  the  husband  is  jointly  possessed  of  a  leasehold  in- 

terest, or  other  personal  thing,  he  may  dispose  of  it  in  his  life- 

time without  the  consent  or  concurrence  of  his  wife. 

Co.  Litt.  351.  But,  if  a  lease  be  made  to  baron  and  feme  for  years,  the  baron 
Roll.  Abr.  344.  cannot  devise  the  term;  for  the  feme  is  in  by  survivorship  before 
But  a  H.4.  the  devise  takes  effect> 


contr. 

10  Co.  51.  Also,  if  a  lease  be  made  to  baron  and  feme  for  their  lives,  re 

Godb.  139.  mainder  to  the  survivor,  or  to  the  executors  of  the  survivor  of 

4_Leon.  185.  them,  and  the  baron  grant  the  term,  and  die,  this  will  not  bar 

a  Rol^Abr  tne  w^e  surviving ;  because  the  wife  had  but  a  possibility,  and  no 

48.  pi.  3.  interest. 

Poph.  5.    Cro.  Eliz.  841.    Co.  Litt.  46.  b.    Roll.  Abr.  344. 

Fleetwood's          If  the  baron  be  indebted  to  the  king,  and  purchase  land  for 
case,  8  Co.        years,  to  him  and  his  wife,  and  die,  this  land  shall  be  put  in  exe- 
iRoll  Abr"1    cut"on  f°r  tne  debt,  because  the  baron  hath  power  to  dispose  of 
346.  this  is '      the  term, 
made  a  qucere. 

Roll. Abr. 350.  If  a  (c)  rent-charge  be  granted  to  a  man  and  a  woman  for 
(c)So,if baron  years  who  afterwards  intermarry,  and  after  arrearages  incur, 
and  feme  are  an(j  after  tne  baron  die,  the  feme  shall  have  the  residue  of  the 
rent-service  rent>  anc*  a^so  tne  arrearages  in  a  writ  of  annuity,  because  they 
for  their  lives,  participate  of  the  nature  of  the  principal. 

the  rent  incurs,  and  after  the  baron  dies,  the  feme  shall  have  the  arrearages  incurred  during 
the  coverture.  Moore,  887.  Hob.  ao8.  Cro.  Eliz.  791. 

Roll. Abr. 727.       If  there  be  a  baron  and  feme  joint-tenants  for  life,  and  the 

Co.Litt.  jj.b.  baron  sow  the  land,  and  die  before  severance,  his  executor  shall 
l®  ^  have  the  emblements,  and  not  the  feme ;  and  it  is  said,  there  is 
^ court*  no  diversity  between  this  and  where  the  baron  is  seised  in  right  ot 

divided  there-  the  feme. 

upon.  Dyer,  3x6.  S.C.  cited  in  margin  to  have  been  adjudged  accordingly.  Cro.  Eliz.  61. 

cited 
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cited  to  have  been  adjudged;  $  vide  Owen  102.  and  2  Vern.  322.  where  J.  S.,  on  his  marriage, 
settled  lands  to  the  use  of  himself  and  his  wife-for  their  lives,  and  of  the  survivor  of  them, 
remainder  to  the  heirs  of  their  two  bodies ;  and  the  husband  dying  and  leaving  the  ground 
y-  ,vn  with  corn,  the  question  was,  whether  the  emblements  on  the  land  settled  as  aforesaid 
should  go  to  the  wife,  or  to  the  executors  of  the  husband ;  and  the  court  of  Chancery  proposed 
to  each  to  take  a  moiety,  which  was  agreed  to. 


(C)  Of  what  Things  there  may  be  a  Joint-tenancy 
or  Tenancy  in  common. 

rT*HERE  may  be  a  joint-tenancy  not  only  of  lands  and  tene-  Co.  Litt.r8i. 
ments,  but  also  of  chattels  personal,  as  well  as  real,  such  as  b.  2  Roll.  Abr. 
leases  for  years,  a  horse,  fyc.  for  where  two  come  to  these  by  a 
joint  gift  or  purchase  they  shall  survive,  and  not  go  to  the  exe- 
cutors of  the  party. 

But  an  exception  is  to  be  made  of  two  joint-merchants;  for  the  Co.Litt.  182. 
wares,  merchandizes,  debts,  or  duties  which  they  have  as  joint-  qg^oT* 
merchants  or  parceners  shall  not  survive,  but  shall  go  to  the  exe- 
cutors of  the  deceased  ;  and  this  per  legem  mercatoriam,  which  is 
part  of  the  laws  of  this  realm,  for  the  advancement  and  continu- 
ance of  trade  and  commerce ;  for  being  pro  bono  publico,  the 
rule  is,  that  Jus  accrescendi  inter  mercatores  pro  beneficio  com- 
mercii  locum  non  habet. 

But,  though  there  is  no  survivorship  between  merchants,  yet,  Carth.  170, 
if  there  are  two  joint-merchants,  or  two  who  are  jointly  pos-  *7i-  Kemp  y. 
sessed   of  goods  in  the  way  of  trade,  who  casually  lose  them,  CarttTT-o 
and  afterwards  one  of  them  dies,  the  survivor  alone  may,  it  seems,  Show.i88.S.C. 
bring  trover  for  them  ;  for  the  action  must  necessarily  survive,  3  Lev.  290. 
though  the  interest  doth  not,  otherwise  there  would  be  a  fai-  S.C.||  Martin 
lure  of  justice ;  because  the  survivor  and  the  executor  of  him  c'omb™*™ 
who  is  dead  cannot  join  in  the  action,  for  that  their  rights  are  Salk.444.S.C. 
of  several  natures,  and  there  must  be  several  judgments.     But  That  the  re- 
it  being  holden  clearly,  that  if  this  was  any  plea,  it  must  have  medy,  though 
been  in  abatement,  for  this  reason  the  books  say  the  principal  "^4^  j"  ^' 
point  was  not  determined.  now  unques- 

tionable. || 

Also,  there  may  be  tenants  in  common  of  chattels  real  or  per-  Litt.  §  320. 
sonal,  entire  or  several,  as  leases  for  years,  wards,  horses,  $c.  Co.  Litt. 
as  when  any  of  those  who  were  joint-tenants  of  them   grant   *W'  a- 
over  their  interest  to  a  stranger,  the  grantee  and  the  other  are 
tenants  in  common. 

Also,  if  there  be  two  tenants  in  common  of  a  seignory,  and  Co.  Litt. 
a  ward  fall,  they  are  tenants  in  common  of  the  wardship  as   199- a- 
well  of  the  body  as  land ;  and  so  it  is,  if  the  land  escheat  to 
them,  they  shall  be  tenants  in  common  thereof. 

If  a  corody  be  granted  to  two  men  and  their  heirs,  in  this  Co.  Litt. 
case,  because  the  corody  is  uncertain,  and  cannot  be  severed,  J9°-  *• 
it  shall  amount  to  a  several  grant,  to  each  of  them  one  corody ; 
for  the  persons  are  several,  and  the  corody  is  personal. 

If  two  take  a  lease  jointly  of  a  farm,  the  lease  shall  survive;   Jeffereysv. 
but  the  stock  on  the  farm,  though  occupied  jointly,  shall  not  Small,  Vern. 

survive;  «7^bee9Ves. 
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596.  ||In  survive;  neither  shall  a  stock  used  in  a  joint  undertaking  in  the 
Elliott  v.  way  of  trade  survive;  and  therefore,  it  is  said  not  to  be  neces- 
caseTjthJuly,  sary  *n  artlc^es  °f  copartnership  to  provide  against  it. 
1791,  where  Elliott  and  Brown  had  had  a  joint  demise  of  a  farm,  the  profits  of  which  they 
had  divided  equally ;  Lord  Thurlowe  held,  that,  upon  the  death  of  Elliott,  his  moiety  went  to- 
his  executor.  Vide  Jackson  v.  Jackson,  9  Ves.  596.  Lister  v.  Dolland,  i  Ves.  iun.  414. 
Lake  v.  Gibson,  3  P.  Wms.  i56.|| 

Matts  v.  || If  two  persons  have  a  party-wall,  half  of  the  thickness  of 

Taunt^ao  wnicn  stands  on  the  land  of  the  one,  and  the  other  half  on  the 
land  of  the  other,  they  are  not  therefore  tenants  in  common  of 
the  wall,  or  of  the  land  on  which  it  stands ;  although  the  wall 
was  erected  at  their  joint  expence;  the  wall  in  that  case  following 
the  property  of  the  soil  on  which  it  is  built.  || 


(D)  How  a  Joint-tenancy  is  created. 

Co.  Litt.  A    JOINT-TENANCY  may  be  created  by  (a)  fine,  recovery, 

i8p.b.(a)But  bargain,  and  sale,  release,  confirmation.  &c. 

it  is  said,  that 

a  fine  sur  conuzance  de  droit  come  ceo,  fyc.  cannot  be  levied  to  two,  and  their  heirs;  for  the 
end  of  fines  being  to  settle  the  possession  not  only  for  the  present,  but  for  ever,  the  admit- 
tance of  such  fine  would  not  answer  that  end.  For  besides  the  uncertainty  which  of  the 
conuzees  should  survive  and  enjoy  the  land,  the  fine  itself  cannot  operate  according  to  the 
limitation  ;  for  the  survivor,  by  the  privilege  of  joint-tenancy,  shall  enjoy  the  whole,  and  for 
ever  exclude  the  heirs  of  the  other  conusee.  Besides,  the  fine,  being  equivalent  to  a  judg- 
ment, ought  to  decide  and  settle  the  right  of  the  fee.  a  Roll.  Abr.  19.  Co.  Reading  on 
Fines,  5.9. 

Litt.  §  ztf.  Also,  a  joint-tenancy  may  be  created  by  (b)  a  disseisin  ;  as,  if 

Co  Litt.  180.  two  or  more  disseise  another  of  lands,  fyc.  to  their  own  use,  they 
b.  (b)  And  as  are  joint-tenants ;  but,  if  to  the  use  of  one  of  them,  he  to  whose 
.  .ere  may  ^'  use  the  disseisin  is  made  is  sole  tenant,  and  the  others  co-ad- 
by  disseisin,  jutors. 

so  there  may  be  joint-tenants  by  abatement,  intrusion,  or  usurpation.  Co.  Litt.  181.  a.  # 
vide  Vaugh.  189. 

Gilb.  Uses,  If  a  disseisin  be  made  to  the  use  of  two,  and  one  agree  at  one 

135.  Co. Litt.   time,  and  another  at  another   time,  yet  they  are  joint-tenants; 
Leon  for  every  subsequent  assent  is  equal  to  a  command  precedent; 

13  Co. '56.  and  if  both  had  commanded  the  disseisin,  the  first  act  had  been 
(c)  ||  This,  Mr.  the  act  of  both,  and  therefore,  from  that  act  done,  they  are  now 

Sugden  appre-   esteemed  as  ioint-disseisors.  (c) 

hends,  is 

totally  independent  on  the  statute  of  uses.     The  actual  disseisor  is  merely  the  agent,  or 

co-adjutor  of  the  others,  and  their  assent  has  relation  to  the  disseisin.  Gilb.  Uses,  136.  n.  (I).|| 

Co.  Litt.  188.  Yet  it  is  laid  down  as  a  general  rule,  that  joint-estates  must 
a.  Gilb.  Uses,  vest  at  once,  and  that,  therefore,  if  a  lease  for  life  be  made  to 
A.,  remainder  to  the  heirs  of  J.  S.  and  J.  N.  then  living,  [and  J.  S. 
have  issue,  and  die,  and  afterwards  J.  N.  have  issue  and  die,  and 
then  the  tenant  for  life  die,]  the  heirs  are  tenants  in  common. 
For  when  J.  S.  dies,  his  heir  hath  either  a  sole  property  of  the 
fee,  or  he  hath  it  with  others :  [he  cannot  have  it  with  others,] 

because 
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because  there  is  none  in  being  to  take  it  with  him;  and  if  he  (a)  [[This 
had  a  sole  property  of  the  fee,  it  cannot  alter  without  some  act  case  is  at  com- 
of  his  own:  but  he  cannot  have  a  sole  property  in  the  whole  re-  ™i°^0{fJh  ?he 
mainder,  for  that  were  expressly  contrary  to  the  conveyance;  remainderwas 
he  must,  therefore,  have  a  sole  property  of  the  fee  in  a  moiety  ;  limited  by  one 

which  is  a  tenancy  in  common,  (a)  fin.e  an(l  by 

joint  words; 

yet  because  that  by  the  death  of  J.  S.  the  remainder,  as  to  one  moiety,  vested  in  his  heir,  and 
by  the  death  of  J.  JVr.  as  to  the  other  moiety  vested,  in  his  heir,  at  several  times,  they  cannot 
be  joint-tenants,  10  Co.  57.  Sugden's  note  (9).  Gilb.  Uses,  134.!) 

But  incase  of  a  use,  persons  may  be  joint-tenants  that  do  not  Gilb.  Uses, 
take  at  the  same  time :  as,  if  a  man  enfeoffs  such  a  one  to  the  use  X34-  Co.  Litt. 

of  himself  for  life,  and  of  such  a  wife  as  he  shall  afterwards  take,  x?8'~    r3Co. 
..  PI  11111  .     56.  JJyer. -540. 

they  are  joint-tenants ;  for  here,  the  husband  has  no  property  in  j  c0  ioi. 

the  land,  neither  jus  in  re  nor  ad  rent,  but  the  feoffee  has  the  [The  unity  of 
whole  property,  at  first  to  the  [use  of  the]    husband  only,   and  tj"16  or  neces- 

upon  the  contingency  of  the  marriage,  to  [the  use  of]  them  both  Slt^  that  the 

•    , *?    .  *L  ,      P          .  estate  of  each 

entirely ;  and  this  is  the  only  rule  in  equity  to  support  the  trust  joint-tenant 

in  the  same  manner  the  parties  have  limited  it ;  and  now  by  the  should  be 
statute  of  uses  it  is  executed  in  the  same  form  it  was  governed  in  vested  at  the 

enuitv  same  Penod> 

e(lulty-  which  is  in- 

sisted  upon  by  Sir  Wm.  Blackstane,  2  Comm.  180.  is,  if  not  contradicted,  rendered  doubtful  by 
several  authorities.  Aylor  v.  Chep,Cro.  Ja.  259.  Earlof  Sussex  v.  Temple,  i  Ld.  Raym.ju, 
.112.  Stratton  v.  Best,  2  Br.  Ch.  Rep.  240.  Gates  v.  Jackson,  2811.1172.  See  also  Mr. 
Sugden's  note  (10),  in  Gilb.  Uses,  135.] 

If  a  man   enfeoffs  or  levies  a  fine  to  A.  in  fee,  to  the  use  of  Gilb.  Uses, 
himself  and  B.  and  their  heirs,  they  are  at  common  law  joint-  I^2-    VLeXL 
tenants  of  the  use;  for  the  estate  in  a  use  vests  according  to  the  Abr.  791. 
intent  of  the  parties,  which  was  to  place  the  entire  use  in  them,  Hutton^iiz 
and  the  possession  only  in  A.  s  and  since  the  statute  executes  the  (b)  \\  That  is', 
possession  in  the  same  manner  as  the  use  was,  they  are  not  tenants  as  Mr.  Sugden 
in  common,  as  one  in  by  the  common  law,  and  the  other  by  the  .cle?rty  stat" 
statute,  but  joint-tenants  by  the  words  of  the  statute,  (b)  statuteof  uses, 

they  took  the  use  or  trust  as  joint-tenants :  after  the  statute  they  were  held  to  take  the  use 
in  the  same  way,  because  otherwise  there  would  be  a  fraction  of  the  estate,  one  would  be  in 
at  the  common  law,  and  the  other  by  the  statute.  It  was  no  uncommon  thing,  before  the 
statute,  for  a  man  to  name  himself  as  a  feoffee  with  others,  to  his  own  use ;  and'the  act  has  a 
particular  provision,  §  2.,  for  this  very  case.  It  was  principally  upon  that  provision  that  in  the 
cases  in  the  text  the  cestuis  que  use  were  held  to  take  as  joint-tenants.  Sugd.  Gilb.  Uses,  133 . 
note  (8).|| 

If  a  man  enfeoffs  A.  to  the   use  of  A,  and  B.  they  are  joint-  Gilb.  Uses, 
tenants,  though  B.  gave  no  consideration,  because  the  use  is  *36-    2  Roll, 
disposed  of  expressly  to  him.  Abr-  79I< 

If  a  charter  of  feoffment  be  made  between  A.  of  the  one  part,  I3  Co.54. 
and  B.  and  C.  of  the  other  part,  and  A.  give  lands  to  B.  haben-  Poph.  126. 
dum  to  B.  and  C.  and  their  heirs,  C.  takes  nothing  by  the  haben- 
dum,  because  all  the  lands  were  given  to  B.  and,  consequently,  C. 
cannot  hold  those  lands  which  are  given  before  to  another.     But 
in  this  case,  if  the  hhbendum  had   been  to  B.  and  C.  and  their 
heirs,  to  the  use  of  J?.  and  C.,  this  had  been  a  good  limitation  of 
the  use,  and,  consequently,  the  statute  would  carry  the  possession 
to  the  use,  and  B.  and  C.  thereby  become  joint-tenants 

If 
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aRoll.Abr.          If  lands  are  given  to  a  woman  and  the  heirs  of  the  body  of 

416.  6  Co.  17.  her  husband  who  is  then  dead,  it  is  said  that  the  wife  and  the 

issue  of  the  husband  are  joint-tenants  for  life,  with  remainder  to 

the  issue  in  tail;   for  since  they  are  named  to  take  in  possession 

with  the  wife,  if  they  should  only  take  an  estate  for  life,  the  donor 

would  have  the  land  again,  though  there  were  still  heirs  of  the 

body  of  the  husband;   and  whoever  answers  that  description  is 

comprised  within  the  words  of  the  gift;  therefore,  they  shall  also 

have  a  remainder  in  tail. 

Anon.  Cro.  If  a  man  has  issue  only  two  daughters,  and  devises  his  lands 

Ehz.  431.  to  them  and  their  heirs  ;  this,  though  it  be  a  devise  to  the  heir 
Packman  v.  .c  ,  ,'  ,  :  .  °,  .  . 

Cole  z  Sid.      at  'aw>  (*or  so  are  t-ne  daughters.)  makes  them  joint-tenants,  in 
53.  'Hedger    which  survivorship  shall  take  place;  for,  by  the  will,  the  quality 
v.  Rowe,          of  the  estate  is  altered,  (a} 
3  Lev.  127. 

(a)  ||  Where  a  testatrix  devised  and  bequeathed  all  her  leasehold,  freehold,  and  copyhold 
estates  to  trustees,  their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to  sell,  and 
pay  debts,  &c.  and  after  payment  thereof  to  pay  and  apply  the  rents  and  profits  of  the  estates, 
or  of  so  much  as  should  not  be  sold  to  A.  for  life;  and  after  his  decease  gave,  devised,  and 
bequeathed  all  such  parts  of  the  said  estates  as  should  not  be  sold  and  disposed  of  for  the  pur- 
poses aforesaid,  unto  the  heir  or  heirs  at  law  of  B.,  and  the  heirs,  executors,  or  administrators 
of  such  heir  or  heirs  at  law,  directing  her  trustees  to  convey  to  them  accordingly ;  and  it 
happened  that  the  heirs  of  B.  were  also  the  heirs  at  law  of  the  testatrix  ;  it  was  adjudged,  that 
by  this  devise  the  descent  was  broken,  and  the  devisees  took  as  joint-tenants  by  purchase ;  and 
therefore  the  equitable  estate  survived,  just  as  the  legal  estate  would  have  survived.  Swaine 
v.  Burton,  15  Ves.  365-!! 

Co.Litt.  If  lands  be  demised  to  two,  to  have  and  to  hold  to  one  for  life, 

^S-  a.  and  the  other  for  years,  they  are  not  joint-tenants ;  for  an  estate 

of  freehold  cannot  stand  in  jointure  with  a  term  for  years ;    nor 

can  a  reversion  upon  a  freehold  stand  in  jointure  with  a  freehold 

and  inheritance  in  possession. 


(E)  How  a  Tenancy  in  common  is  created. 

Co.  Litt.  189.  '""TENANTS  in  common,  as  hath  been  said,  are  those  that 
a.  (b}  As,  if  -1.  come  to  the  land  by  several  (b)  titles,  or  by  one  title  and 
hi^  anchors  severa^  rights,  and  they  have  the  possession  in  common,  though 
or  they  whos'e  several  rights,  and  it  may  be  by  purchase,  descent,  or  prescription, 
estate  he  hath 

in  one  moiety,  have  holden  in  common  the  same  moiety  with  the  other  tenant,  which  hath 
the  other  moiety,  and  with  his  ancestors,  or  with  those  whose  estate  he  hath,  undivided,  time 
out  of  mind.  Lit.  §  3 10.  Co.  Litt.  195. 

Co.  Litt.  189.        If  there  be  three  joint-tenants,  and  one  alien  his  part,  the 

other  two  are  joint-tenants  of  their  parts  that  remain,  and  hold 

them  in  common  with  the  alienee. 
Litt  §  309.  So,  if  there  be  two  coparceners,  and  one  of  them  alien  her 

part,  the  alienee  and  the  other  coparcener  are  tenants  in  common. 
Co.  Litt.  Also,  if  joint-tenants  make  several  feoffments  or  gifts  in  tail, 

189.  b.  or  ieases  for  }jfe>  the  feoffees,  donees,  or  lessees  are  tenants  in 

common. 

Co.  Litt.  If  land  be  given  to  two,  halend.  the  one  moiety  to  one  and  his 

J9°- b-  ,  heirs, 
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heirs,  and  the  other  moiety  to  the  other  and  his  heirs,  they  are 
tenants  in  common. 

So,  if  one  seised  in  fee,  enfeoff  another  of  a  moiety,  or  third  or  Co.  Litt. 
fourth  part,  without  any  assignment  of  it  in  severally,  the  feoffee  I9°-  b. 
and  feoffor  are  tenants  in  common. 

If  there  be  two  joint-lessees  for  life,  and  one  grant  all  that  he-  Co.  Litt.  191. 
longs  to  him  to  another,  the  grantee  and  the  other  lessee  are 
tenants  in  common  as  long  as  both  lessees  are  alive,  and  the  lessor 
shall  enter  into  a  moiety  by  the  death  of  either  of  them ;  because 
by  such  grant  the  jointure  was  severed ;  and  it  makes  no  differ- 
ence in  this  case,  if  the  joint-lease  was  made  by  these  words, 
habend.  to  them  two  for  their  lives,  and  to  the  survivor ;  for  ex~ 
pressio  eonim  qua  incite  insunt  niliil  operatnr. 

If  there  be  three  joint-tenants,  and  one  of  them  release  to  one  Litt.  £  304. 
of  the  other  two  all  his  right ;  as  to  this  third  part,  he  to  whom  Co- Lltt-  Z93- 
the  release  was  made  and  the  other  joint-tenant  are  tenants  in  f^ 
common ;    but  as  to  the  other  two-thirds,  they  continue  joint- 
tenants  as  before. 

.||  Where  a  corporation  were  owners  of  fee  of  land,  which  certain  R.  v.  Watson, 
burgesses  were  entitled  to  have  divided  between  them  every  year  5  East,  480. 
according  to  a  certain  stint  settled   by  a  leet  jury  ;   such  bur- 
gesses having  the  exclusive  enjoyment  of  the  land  for  a  year  for 
the  purpose  of  turning  out  their  cattle  upon  it,  were  considered 
as  tenants  in  common  of  it.  || 


(F)    What  Words  create  a  Joint-tenancy,  and  not  a 
Tenancy  in  common,  $  e  converso. 

A  S  to  the  words  which  create  a  joint-tenancy,  and  not  a  te-  iRolI.  Abr. 
"^^  nancy  in  common,   we  must  distinguish  between  the  oper-  9°-    3  Co.  39. 
ations  words  have  in  a  conveyance,  and  in  a  last  will  or  testament,  /\  xhat'there 
in  which  the  intention  of  the  testator  is  chiefly  to  govern.     If,  js  no  differ- 
therefore,  an  estate  be  given  to  two  equally  divided,  or  equally  (a)  ence  where  it 
to  be  divided,  these  words  in  (b)  a  conveyance  do  not  make  them  ls  to  *wo. 
tenants  in  common,  or  sever  the  joint-tenancy,  which  was  at  first  ^j  ^he're  to' 
jointly  conveyed  to  them.  two  equally  to 

be  divided,  a  Vent.  365,  366.  Show.  P.  C.  aio.  (b}  Copyhold  lands  were  surrendered  to  the 
use  of  A.,  B.,  and  C.,  and  their  heirs,  equally  to  be  divided  between  them  and  their  heirs  respec- 
tively ;  and  Gould  and  Turton,  justices,  held  it  a  tenancy  in  common,  by  reason  of  the  apparent 
intent  of  the  parties;  but  Holt,  C.  J.  held  it  a  joint-tenancy,  and  that  the  word  equally  im- 
ported no  more  than  to  have  alike ;  and  as  to  the  word  divided  he  held,  that  did  not  import 
a  tenancy  in  common,  for  their  possession  must  be  entire  fy  pro  indiviso  ;  to  divide  would  be 
to  destroy  it ;  and  it  is  strange  to  create  an  estate  from  a  word  which  implies  only  what 
would  destroy  it  Fisher  v.  Wigg,  Salk.  391.  pi.  3.  Ld.  Rayrn.  6*2.  Com.  Rep.  88. 
3  Salt.  206.  13.  13  Mod.  296.  But  this  case  being  cited  Mich.  1730,  m  Cane,  in  the  case  of 
Stringer  and  Phillips,  was  said  to  have  been  reversed,  according  to  Lord  Holt's  opinion.  [But 
Lord  Hardwicke  says,  in  Rigden  v.  Vallier,  a  Ves.  256.,  that  upon  search,  he  could  not  find  that 
this  judgment  was  reversed,  or  that  a  writ  of  error  was  brought.  And  in  cases  of  surrenders 
of  copyholds,  it  seems  to  be  an  acknowledged  authority.  Rigden  v.  Vallier,  ubi  supra.  Good- 
title  v.  Stokes,  i  Wils.  341.  Denn  v.  Gaskin,  Cowp.  660.]  ||Butyu.  the  authority  of  the 
case  of  Fisher  v.  VVigg,  seeing  that  a  surrender  of  copyhold  lands  is  to  be  construed  as  a  con- 
veyance at  common  law,  as  Lord  Hardwicke  himself  determined  in  Lovell  v.  Lovell,  3  Atk.  ir. 
and  that  a  surrender  of  copyhold  lands  to  uses  is  not  to  be  considered  on  the  foot  of  a  use  or 

trust, 
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trust,  but  strict!)'  as  a  common  law  conveyance,  as  Holt  C.  J.  held,  and  Lord  Hardwicke  ad- 
mitted, 3  Ves.  257.,  and  that  the  words  "  equally  to  be  divided"  do  not  in  a  common  law  con- 
veyance make  a  tenancy  in  common,  as  is  uncontroverted.  See  i  Walk.Copyh.  no.  See 
also  supra,  vol.  ii.  219. || 

Stringer  v.  Therefore  it  hath  been  holden,  that  in  case  of  a  conveyance, 

Phillips,  1730,  there  are  but  two  ways  of  making  a  tenancy  in  common : 
at  the  Rolls.  Is^  ejther  by  limiting  the  estate  to  take  expressly  as  tenants 
in  common :  or,  2cily,  by  limiting  a  moiety,  or  a  third,  or  other 
undivided  part  to  one,  and  the  other  moiety  or  a  third  to  an- 
other, Sfc.  and  that  the  words  equally  divided  or  equally  to  be 
divided,  would  not  create  a  tenancy  in  common  in  a  deed ;  but 
they  should  be  joint-tenants  where  the  chance  of  survivorship  is 
equal,  and  that  chance  is  the  meaning  of  the  words  equally  to  be 
divided,  or  an  equal  perception  of  the  profits. 

Litt.  §  298.  Also,  if  a  man  make  a  feoffment  in  fee  of  20  acres  to  A.  and 

Hob.  172.         B    habendum  one  moiety  to  A.  and  the  other  moiety  to  S..  this 

11  T         A    /i   7 

j|.L,ora  Lo/ce,     hal>enclum  makes  them  tenants  in  common  ;  for  though  the  pre- 

m  his  com-  .         ,       .    .  ,     ,        c  c     , 

ment  on  this     raises  be  joint,    and  therefore  ot   themselves  would  operate  to 

passage,  says,  give  a  joint  estate  and  possession,  yet  the  habendum  explaining 
the  reason  is,  tne  manner  of  possessing,  is  not  inconsistent  or  repugnant, 

because  they     kecause  jt  makes  no  division  of  that  undivided  possession  which 

have  several  , 

freeholds,  and  was  giver-  in  the  premises. 

an  occupation  pro  indiviso ;  and  that  the  habendum  severs  the  premises,  that  primu  facie 

seemed  to  be  joined  :  for  an  express  estate  controls  an  implied  one.     Co.  Litt.  190.  b.     See 

Ward  v.  Everett,  i  Ld.  Raym.  422.    5  Mod.  25.  S.  C.    Carth.  346.  S.  C.    Comb.  329.  S.  C. 

12  Mod.  227.  S.C.|| 

aVern.  323.  But,  if  a  man  conveys  his  house  and  four  farms  to  trustees 
Clerk  v.  Clerk,  upon  trust  that  his  two  sisters  may  cohabit  in  the  capital  house, 
t  °t  ^tlf  an<^  €1uatty  divide  the  rents  and  profits  of  the  jour  farms  betwixt 
will  manifests  them,  and  the  'whole  to  the  survivor  of  them,  this  shall  be  a  joint- 
a  contrary  in-  tenancy ;  for  although  the  words  equally  to  be  divided  betwixt 
tention,  these  them  do  sometimes  in  a  will  make  a  tenancy  in  common,  yet  it 
have  that  *  *  *s  on'^  ^'  wa^  °^  construction,  and  in  compliance  with  the 
effect.  II  And  intent  of  the  testator,  (a) 

so  it  did  in  the  principal  case,  where  it  was  adjudged  that  the  limitation  to  the  survivor  would 
oust  such  a  construction,  even  in  a  will  ||  So,  where  a  testator  devised  the  residue  of  his 
estate  to  trustees,  in  trust  to  pay  the  interest  and  profits  thereof  to  his  four  grand-daughters, 
equally  between  them,  share  and  share  alike,  for  and  during  their  respective  natural  lives ; 
and  after  the  decease  of  the  survivor  of  them,  in  trust  to  pay  the  principal  money  to  and 
among  the  children  of  his  said  grand-daughters,  equally  to  be  divided  between  them,  share  and 
share  alike;  and  two  of  the  grand-daughters  died,  leaving  children;  it  was  holden,  that  the 
two  living  grand-daughters  took  the  whole  interest  by  survivorship,  for  that  notwithstanding 
the  words  "  equally  to  be  divided,  share  and  share  alike,"  the  context  shewed  that  a  joint- 
tenancy  was  intended,  as  the  interest  was  to  be  divided  amongst  four  whilst  four  were  alive ; 
amongst  three,  whilst  three  were  alive ;  and  nothing  was  to  go  to  the  children  whilst  any  of 
their  mothers  was  living.  Armstrong  v.  Eldridge,  3  Br.  Ch.  Rep.  215. —  But  it  is  not  only  in 
wills,  that  the  words  *'  equally  to  be  divided,"  import  a  tenancy  in  common :  they  admit  of 
the  same  construction  in  deeds,  which  receive  their  operation  from  the  statutes  of  uses. 
Fisher  v.  Wigg,  i  P.  Wms.  14.  Rigden  v.  Vallier,  2  Ves.  252.  and  3  Atk.  371.  Goodtitle  v. 
Stokes,  i  Wils.  341.  Denn  v.  Gaskin,  Cowp.  660.  It  is  otherwise  in  common  law  conveyances. 
Stones  v.  Hartley,  i  Ves.  165.  For  although  deeds  to  uses  must  be  construed  like  common 
law  conveyances,  as  to  words  of  limitation,  yet  Lord  Hardwicke  said,  that  as  to  words  of 
regulation  or  modification  of  the  estate,  he  saw  no  harm  in  construing  them  differently.  Rigden 
v.  Vallier,  2  Ves.  257.  But  this  doctrine,  that  deeds  of  uses  are  to  receive  a  different  con- 
struction from  common  law  conveyances,  hath  been  impugned  by  a  late  decision.  Stratum 

v.  Best, 
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v.  Best,  j  Br.  Ch.  Rep.  233.  4  Cruise,  Dig.  357.  S.  C.  See  too  Staples  v.  Maurice,  7  Br. 
P.  C.  48.]  Tapner  v.  Merlolt,  Willes,  177.  Doe  v.  Morgan,  3  T.  R.  765.  the  words  of 
Ixml  h'ent/nn,  and  Mr.  Sttgden'a  note  (i)  p.  143.  in  his  edition  of  our  author's  "  Law  of  Uses 
ami  Trusts,"  and  Mr.  Sugden'6  Treatise  of  Powers,  463. 

Thus  a  devise  to  two  equally,  and  their  heirs,  was  holden  to  Moore,  558. 
make  them  tenants  in  common  ;  for  in  a  will  the  intention  of  the  Lewin  v.  Cox, 
testator  is  to  govern,  and  no  words  which  have  a  meaning  and  ^judged 
tend  to  illustrate  his  intention  can  be  rejected  ;  and  therefore,  chequer- " 
the  word  equally  must  be  construed  to  have  been  inserted  to  chamber  by 
make  them  tenants  in  common,  else  it  can  have  no  meaning  at  five  judges 
all.     And  in  this  case  it  was  said  by  one  of  the  judges,  that  if  JjJ11^,5' two; 
the  word  equally  had  come  after  the  devise  to  the  two  and  their  6  '   g.C^ljut 
heirs,  it  had  been  more  strong  to  make  them  tenants  in  common,  said  to  be 

affirmed  in  the 

Exchequer-chamber  by  four  judges  against  three.  Et  vide  Dyer,  25.  a.  in  margin,  and  2  Roll. 
Abr.  89.  several  cases  to  this  purpose.  S«e  also  Thickness  v.  Vernon,  i  Vern.  32.  and 
i  Ves.  256.  Cowp.  657. 

So,  a  devise  of  several  houses  to  five,  their  heirs  and  assigns,  Liu.  Rep.  46. 

all  of  them  to  Jtavc  part  and  part  alike,  the  one  to  have  so  much  Jaques  and 
as  the  other,  was  holden  a  tenancy  in  common.  x^TvCol 

lins.    Cro.  Car.  75.  S.  C.  adjudged.  HetL  29.  S.  C. 

i|  So,  on  a  devise  of  a  messuage,  with  the  appurtenances,  unto  Denn  v. 

A/.  $  G.  equally  to  them.  Lord  Mansfield  said,  there  was  no  room  Gaskin,Cowp. 
'  for  argument;  equally  implied  a  division;  whereas  if  they  were    S7' 
to  take  as  joint-tenants,  there  would  be  no  division.  || 

So,  where  a  man  devised  to  his  wife  for  life,  and  after  her  King  v.  Rum- 

decease  to  his  three  daughters,  equally  to  be  divided,  and  if  any  of  bald,  Cr.  Ja. 

them  die  before  the  other,  then  the  survivors  to  be  her  heirs,  equally  .4.  <|'p 

to  be  divided  ,•  and  if  they  all  die  without  issue,  then  to  others,  $c.  a  ROH;  Abr*. 

it  was  holden,  that  the  daughters  were  not  joint-tenants,  but  89.  S.  C. 

that  they  had  several  inheritances  in  tail.  3  Co.  39.  S.  P. 

resolved. 
3  Mod.  aio.  S.  C.  cited,  and  like  point  resolved. 

So,  if  a  man  devise  lands  to  his  two  sons  and  their  heirs  for  Blisset  v. 
t:i-cr,  and  the  longer  liver  of  them,  to  be  equally  divided  between  Cranwell, 
than  after  his  wife's  death,  this  shall  be  a  tenancy  in  common  in  £L5V>  37'cr 
the  sons:  adjudged  by  three  judges  (a)  against  one,  and  that  the  r?a\  Theoni-  " 
latter  words  being  in  a  will  shall  controul  the  former.  nion  of  the 

three  judges, 

hath  \yeen  confirmed  by  Lord  Hardwicke  in  Stones  v.  Heartly,  I  Ves.  165.  But,  where  a 
testator  devised  lands  to  trustees  and  their  assigns,  till  A.  and  B.  attain  twenty-one,  to  receive 
the  rents,  and  apply  them  to  their  maintenance ;  and  then  to  A.  and  B.  for  their  lives  without 
impeachment  of  waste,  and  from  and  after  their  deceases  to  the  use  of  the  heirs  of  A.  and  B. 
as  tenants  in  common,  and  not  as  joint-tenants;  it  was  holden,  that  A.  and  B.  were  joint- 
tenants  for  life.  Trodd  v.  Downs,  2  Atk.  304.] 

||  So,  under  a  devise  of  two  leasehold  houses  to  J.  P.  and  J.  H.  Prince  v. 
followed  by  these  words :  My  will  and  meaning  is,  that  the  rents  of  Heylin,  i  Atk. 
my  two  said  houses  shall  be  equally  shared  and  divided  between  4^* 
them  the  said  J.  P.  and  J.  H.  as  aforesaid,  it  was  holden  that  the 
devisees  took  as  tenants  in  common,  jj 
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Heathe  v. 


[So,  a  devise  to  and  amongst  all  the  children  respectively,  male 
°r  ^ema^e>  °f  ^e  testator>s  brother  and  sister,  hath  been  holden 
to  ma^e  a  tenancy  in  common  by  reason  of  the  word  respectively. 
I*  appears  indeed  from  a  later  case  (b),  that  the  word  "  amongst" 
would  of  itself  sever  the  interest. 


Torrett  v. 

Frampton, 

Sty.  434. 

(4)  Trundell 

v  Eames,  before  Lord  Sathurst,  nth  Feb.  1773,  cited  in  4  Br.  Ch.  Rep.  17. 


Sheppard  v. 
Gibbons, 
a  Atk.  441. 


Ettricke  v. 
Ettricke, 
Ambl.  656. 


So,  where  a  testator  devised  an  estate  in  trust  for  his  three 
sisters,  and  as  they  should  severally  die,  he  gave  the  premises  to 
their  several  heirs ;  Lord  HardwicJce  held,  that  the  words,  as 
they  severally  die,  fyc.  imported  a  tenancy  in  common. 

So,  where  there  was  a  devise  of  the  profits  of  freehold  and 
leasehold  estates,  in  trust  for  the  testator's  six  younger  children, 
to  be  distributed  among  them  in  joint  and  equal  proportions ;  it 
was  holden,  that  the  children  took  as  tenants  in  common ;  that 
the  word  "joint"  was  not  to  be  considered  as  giving  a  joint 
interest;  but  the  same  as  if  the  testator  had  said,  "  to  my 
"  children  all  together" 

Perkins  v.  So,  where  a  sum  of  money  was  bequeathed  to  two  persons, 

B£R "PI"'         jointly  and  between  them ;  the  words  "  between  them"  were  ad- 
Rep  1 1*8         judged  to  sever  the  interests,  and  prevent  a  survivorship. 
||  In  this  case,  which  was  determined  by  Lord  T/iurlowe,  his  Lordship  is  said  to  have  ex 
pressed  a  doubt,  whether  a  legacy  is  a  subject  upon  which  a  joint- tenancy  can  attach.     But 
it  was  not  the  point  then  before  his  Lordship;  for  the  question  merely  was,  whether  there 
was  a  severance  or  not;  and  he  made  no  such  doubt  in  subsequent  cases,  particularly  in  that 
of  Jolliffe  v.  East,  3  Br.  Ch.  Rep.  25.  where,  on  the  contrary,  he  expressly  gives  his  opinion, 
that  it  is  a  joint-tenancy,  or  a  tenancy  in  common,  according  as  there  are  words  of  severance 
or  not.     See  also  Billingsley  v.  Shore,  i  Vern.  482.     Sir  T.  Jones,  162.  which  was  a  case  of 
mere  residuary  legacies.    "  Upon  the  doubt  Lord  Thurlowe  expressed,"  says  Lord  Eldon, 
whether  there  could  be  a  joint-tenancy  of  a  money  legacy  or  a  residue,  and  the  cases  cited 
of  distinctions  attempted  upon  the  question,  where  the  residuary  legatees  were  executors,  I 
looked  at  some  of  the  original  wills  in  Doctors  Commons,  where  a  construction  had  been 
put  upon  them  ;  and  I  made  up  my  mind  upon  the  point,  upon  which  I  have  never  had  any 
doubt  since,  that  a  simple  bequest  of  a  legacy  or  a  residue  of  personal  property  to  A.  and  B. 
without  more,  is  a  joint- tenancy:  and  it  is  upon  the  other  side  to  shew  from  some  part  of 
the  context,  applying  to  that  bequest,  that  the  words  are  not  to  have  their  legal  operation." 
Crooke  v.  De  Vandes,  9  Ves.  304.]) 


Campbell  v. 
Campbell, 
4  Br.  Ch. 
Rep.  15. 


Morley  T. 
Bird,  3  Ves. 
628.     Stuart 
v.  Bruce,  Id. 
63*.  S.P. 
Whitmore  v. 
Trelawny, 
6  Ves.  429. 


But,  where  a  testator  gave  two  thirds  of  a  residue  unto  anil 
amongst  the  children  of  A.  and  B.  and  the  remaining  third  to 
the  children  of  C.  it  was  holden,  that  though  the  children  of  A. 
and  B.  took  as  tenants  in  common,  yet  that  from  the  omission 
of  the  words  of  severance  in  the  bequest  to  the  children  of  C. 
they  took  as  joint-tenants.] 

||  So,  where  a  testator  bequeathed  to  his  daughter  Elizabeth, 
all  his  freehold  houses  and  land  at  A.  with  all  his  money  in  the 
stocks,  mortgages,  debts,  fyc.  goods,  and  chattels,  "  and  every 
"  thing  I  die  possessed  of,  I  give  all  to  her  only  use  and  plea- 
(f  sure  for  ever,  on  condition  that  she  do  pay  to  the  four  daugh- 
"  ters  of  my  brother  J.  C.  400^.  out  of  7oo/.,  now  lying  in  the 
"  3  per  cent,  consolidated ;"  and  three  of  those  daughters  died  in 
the  life-time  of  the  testator;  it  was  holden  to  be  a  joint  legacy, 
and,  consequently,  that  the  whole  survived  to  the  survivor ;  for 
there  are  no  words^of  severance. 

A  testator 


(F)  What  Words  create  a  Joint-Tenancy. 

A  testator  desired  all  the  rest  and  residue  should  be  divided 
between  two.  —  By  the  Master  of  the  Rolls.  This  mast  be 
understood  to  be  equally  divided ;  and  by  death  of  one  in  the 
lifetime  of  the  testator  this  moiety  shall  not  survive  to  the  other 
devisee  of  the  residue,  but  be  considered  as  undisposed  of  by  the 
will,  and  divided  between  the  next  of  kin,  as  if  no  devise  had 
been  thereof. 

Where  a  bequest  in  the  form  of  a  letter  addressed  to  the  tes- 
tator's mother  and  sisters  was  expressed  thus :  "  to  be  divided 
"  amongst  you ;"  it  was  construed  to  be  a  tenancy  in  common, 
as  the  testator  evidently  meant  all  those  to  whom  the  letter  was 
addressed,  that  is,  the  mother  and  then  living  sisters;  and  the 
shares  of  those,  who  had  died  in  the  testator's  lite-time,  were  con- 
sequently lapsed.  1| 

A  man  having  three  sons,  William,  John,  and  Daniel,  and 
lands  in  D.  S.  and  E.  devised  his  lands  in  D.  to  his  son  John  and 
his  heirs,  and  his  lands  in  S.  to  his  son  Daniel  and  his  heirs,  and 
devised  that  his  wife  should  have  all  his  freehold  lands  for  five 
years,  paying  io/.  a  year  to  John,  and  61.  a  year  to  Daniel  ,•  and 
if  either  of  his  three  sons  died  before  the  five  years  expired,  then 
to  be  divided  equally  by  them  that  should  be  living :  William  and 
John  both  died  during  the  five  years  ;  and  it  was  holden,  that 
William's  part,  who  died  first,  should  be  divided  betwixt  John 
and  Daniel,  and  they  should  be  tenants  in  common  thereof; 
but  it  was  likewise  holden,  that  when  William  was  dead,  and 
his  part  divided,  that  that  clause  was  executed,  so  that  upon 
the  death  of  the  second,  the  will  would  not  carry  his  part  to  the 
third. 

In  trespass  for  breaking  and  entering  the  plaintiff's  close,  it 
was  found  by  special  verdict,  that  A.  was  seised  in  fee  of  such  a 
place,  whereof  the  close  in  question  was  parcel,  and  being  so 
seised,  made  his  will  in  writing,  wherein  inter  alia,  he  gave  to 
Jane  the  wife  of  B.  and  to  Elizabeth  the  wife  of  C.  all  his 
estate,  $c.  to  be  equally  divided  between  them,  during  their  natu- 
ral lives,  and  after  the  deceases  of  the  said  Jane  and  Elizabeth  to 
the  right  heirs  of  Jane  for  ever ;  and  found  further,  that  the 
said  Jane  and  Elizabeth  were  heirs  at  law  to  the  said  A.  and 
that  after  the  death  of  A.  their  husbands  entered  in  their  rights; 
that  Jane  died  before  the  trespass,  one  of  the  defendants  being 
her  issue  and  heir,  and  that  C.  entered  into  the  whole  in  right 
of  Elizabeth  his  wife,  and  let  to  the  plaintiff',  and  thereupon 
the  defendant  entered;  and  the  only  question  was,  whether 
this  devise  made  Jane  and  Elizabeth  joint-tenants  for  lite,  so 
as  upon  the  death  of  Jane  the  whole  survived  to  Elizabeth 
for  life;  or  whether  upon  the  words  equally  to  be  divided  be- 
tween them,  they  were  tenants  in  common,  so  as  a  cross-re- 
mainder of  the  moiety  was  not  to  go  to  the  heirs  of  Jane 
till  after  the  death  of  Elizabeth.  And  it  was  argued  for  the 
plaintiff,  that  though  the  words  equally  to  be  divided  do  often 
in  a  will  make  a  tenancy  in  common,  yet  it  is  not  so  much 
the  words  themselves,  as  the  intention  of  the  testator,  that 
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makes  such  an  estate;  for  they  have  no  force  of  themselves 
to  make  such  an  estate,  but  according  to  the  Intent  of  the 
testator ;  for  a  joint-estate  is  equally  liable  to  be  divided  with 
an  estate  in  common,  i  Inst.  186.  And  one  joint-tenant  has 
no  more  than  a  moiety  to  grant,  to  charge  or  to  dispose  of; 
and  therefore  the  words  equally  to  be  divided  are  no  more  than 
•what  the  law  implies ;  and  the  only  difference  between  joint- 
tenants  and  tenants  in  common  is  the  conveyance  by  which 
they  claim.  Litt.  sect.  292.  298.  And  in  this  case,  being  in 
a  will,  if  it  had  gone  no  farther  than  to  be  equally  divided 
between  them,  it  was  agreed  it  would  Jiave  been  a  tenancy 
in  common.  Styl.  211.  2  Roll.  Abr.  89,  90.  But  here  was 
a  manifest  intent  that  it  should  go  to  the  survivor;  for  it  is 
limited  after  the  deceases  of  the  said  Jane  and  Elizabeth  to 
the  right  heirs  of  Jane;  which  is  as  if  he  had  said,  to  them, 
and  the  survivor  of  them,  for  their  lives ;  for  the  right  heirs 
of  Jane  are  to  take  nothing  till  Jane  and  Elizabeth's  death, 
and  they  are  to  take  the  whole  estate  at  the  same  time,  and 
not  one  moiety  at  one  time,  and  another  at  another;  and  if 
his  intent  had  been  so,  he  would  have  said  so,  viz.  and  after 
the  decease  of  them,  or  either  of  them ;  for  in  such  case  if 
the  devisees  should  take  as  tenants  in  common,  the  remainder 
in  the  one  moiety  must  be  contingent;  so  that  if  the  tenant 
in  common  in  fee  should  survive  the  other  tenant  in  common 
for  life,  the  remainder  to  the  right  heirs  of  Jane  will  be  void 
as  to  the  other  moiety,  and  there  is  no  other  way  to  make 
the  whole  devise  good,  but  by  making  them  joint-tenants  for 
life.  And  admitting  they  were  tenants  in  common,  yet  the  de- 
fendant has  no  title  but  to  the  moiety  till  after  both  their  deaths, 
which  has  not  happened,  Elizabeth  being  still  living ;  and  to  this 
purpose  were  cited  Moore,  7.  4  Leon.  14.  Holmes  v  Meynel, 
Sir  T.  Jones  172.  Raym.452.  S.  C. 

On  the  other  side  it  was  argued,  that  they  were  tenants  in 
common,  and  that  in  a  will  the  words  equally  to  be  divided  be" 
tween  them  have  been  always  construed  to  make  a  tenancy  in 
common,  because  of  the  intent  of  the  testator,  which  in  a  will 
is  chiefly  to  be  regarded ;  as,  if  one  devise  lands  to  one  and  his 
assigns  for  ever,  this  passes  a  good  estate  in  fee.  Besides,  in 
this  case  there  was  no  intent  to  make  them  joint-tenants ;  for 
there  are  no  words  of  survivorship  ;  for  the  words  after  the  de- 
ceases of  the  said  Jane  and  Elizabeth,  are  no  more  than  what 
the  law  would  have  implied,  for  it  could  not  take  effect  other- 
wise for  the  whole,  as  it  will  do  when  it  is  limited  to  a  stranger, 
and  his  heirs,  and  if  he  die  without  issue,  then  to  B. ;  and  these 
words  in  the  principal  case  do  not  carry  a  necessary  implication 
that  they  should  be  joint-tenants ;  for  in  the  mean  time  it  may 
descend  to  the  heir  at  law,  as  to  a  moiety ;  and  the  reason  why 
equally  to  be  divided  makes  a  tenancy  in  common  in  a  will  is  be- 
cause otherwise  those  words  would  be  idle,  for  they  import  a 
division  in  the  interest.  3  Lev.  373.  Styl.  434.  Bcndl.  and 
Dalis.  77. 

Holt, 
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Holt  C.  J.  pronounced   the  opinion  of  the  court,  that  they 
were  joint-tenants,  notwithstanding  the  words  equally  to  be  di- 
vided between,  them,  and  the  lands  ought  to  survive  to  Elizabeth  : 
ist,   For  though  upon  such  words  generally  they  are  tenants  in 
common,  yet,  if  it  should  he  so  in  this  case  it  would  lie  expressly 
against  the  intent  of  the  testator,  and  would  defeat  the  heirs  of 
Jane  of  part;  for  they  are  to  take  all  together  (a),  and  not  by  (a)||So,  in  a 
moieties,  one,  at  one  time,  and  one,  at  another,  but  all  at  once;  late  case, 
and  if  they  should  be  tenants  in  common,  they  must  take  by  where  lands 
moieties  at  several  times,     idly.  It  is  express  that  the  heirs  of  JJ^J  ancquit'. 
Jane  are  not  to  take  till  after  both  their  deceases.     3*%,  If  they  able  estate  for 
should  be  tenants  in  common,  then  the  heirs  of  Jane  would  be  life,  to  the 
in  danger  to  lose  a  moiety;  for  as  to  that  one  moiety,  it  must  g^g^ 
be  a  contingent  remainder ;  so  that  it  Elizabeth  should  die  during  use  ot-  tne 
the  life  of  Jane,  the  contingency  for  that  moiety  not  happening,  heirs  of  her 
it  must  descend  to  the  heirs  at  law  of  the  testator,  who  are  Eli-  body  lawfully 
zabeth  and  the  issue  of  Jane,  as  coparceners.     4,thly,  Jane  and  ^g"^,.^,, 
Elizabeth  are  heirs  at  law  to  the  testator,  and  as  such  the  whole  £e£  hlrs  and' 
would  have  descended  to  them  in  coparcenary,  if  no  will  had  assigns  for 
been  made;  but  hereby  this  will  it  is  plain  the  testator  intended  ever,  without 

to  prefer  the  heirs  of  Jane  to  the  whole.  And  it  was  adjudged  »">'  refPect  to 
f  i  i  •  -a?  be  had  or 

tor  the  plaintltt.  njade  in  re- 

gard to  seniority  of  age,  or  priority  of  birth  ;  the  court  of  K.  B.  held,  that  they  took  as  joint- 
tenants,  because  they  were  to  take  together,  without  regard  to  seniority  of  age,  or  priority 
of  birth.  Doe  v.  Ironmonger,  3  East,  533.  i  N.  R.  91. || 

\\Andreic  Haves,  the  plaintiff's  grandfather,  devised  several  Hawesv: 
lands  to  his  four  younger  sons,  William,  Charlton,  Andrew,  and  HpWe-s'n- 
Thomas  Hav:es,  their  heirs  and  assigns,  equally  to  be  divided  fjT^tWiHs 
between  them,  share  and  share  alike,  as  tenants  in  common,  and  I6S'.  S.  C. 
not  as  joint-tenants,  with  benefit  of  survivorship;  and  also  de-  sAtk.j^. 
vised  all  his  messuage  in  Chatham  unto  his  said  four  children,  S'C'    * 
their  heirs  and  assigns  for  ever,  equally  to  be  divided,  share  and 
share  alike,  as  tenants  in  common  as  aforesaid,  and  not  as  joint- 
tenants,  with  like  benefit  of  survivorship  ;    and  died,  leaving  his 
eldest  son,  Harebell  Halves,  and  the  four  other  sons.     In  1727 
Charlton  Hauvs  died  an  infant  and  unmarried  ;    and  some  time 
after,  Harebell  Ha-ses,  the  eldest  son,  and  his  wife,  by  fine  and 
recovery  conveyed,  inter  alia,  the  undivided  fourth  which  had 
belonged  to  Charlton,  of  the  lands  devised  by  his  father,  to  the 
use  of  such  persons,  and  for  such  estates,  as  he  and  his  wife 
should  appoint ;  and  for  want  of  such  appointment,  to  the  use  of 
himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  his 
own  heirs  and  assigns.     In  1728,  no  appointment  being  made, 
HarcKfll  Halves  by  will  devised  all  his  freehold  lands  to  trus- 
tees, in  trust  to  sell  so  much  as  should  be  necessary  in  payment 
of  all  his  debts;  and  what  should  remain  unsold,  he  directed  his 
trustees  to  convey  equally  to   his  three   children,  the  plaintiff 
Nathaniel,  Martha,  and  Elizabeth  one  of  the  defendants,  and 
their  heirs  for  ever,  as  tenants  in  common,  or  to  the  survivors 
and  the  heirs  of  such  survivors,  at  their  ages  of  twenty-one  years ; 

H  h  3  and 
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and  the  rents  and  profits,  after  his  wife's  decease,  to  be  had  and 
received  towards  the  education  and  bringing-up  of  his  said  three 
children  during  their  minorities :  and  gave  his  personal  estate- 
equally  between  his  three  children  and  his  wife,  whom  he  made 
executrix ;  and  died,  leaving  the  plaintiff  his  son,  and  his  two 
daughters,  Martha  and  Elizabeth,  the  first  of  which,  Martha, 
died  an  infant  in  1740,  and  unmarried.  The  plaintiff  having 
attained  his  age  of  twenty-one,  brought  his  bill  to  be  let  into  the 
undivided  fourth  of  his  uncle  Charlton,  which  he  insisted  did, 
by  Charlton's  death,  descend  upon  his  father,  Harewell  Hawes, 
as  heir  to  Charlton,  and  was  well  conveyed  by  his  father  to  the 
plaintiff  by  the  above  settlement  and  will ;  and  also  to  be  let  into 
the  share  of  his  sister  Martha,  of  their  father's  real  estate  ;  in- 
sisting, that  she  dying  before  twenty-one,  the  share  of  their 
father's  real  estate  intended  her,  upon  the  happening  of  that  con- 
tingency, was  now  a  resulting  trust  for  the  benefit  of  the  plain- 
liff,  as  heir  at  law  to  the  father ;  or,  that  if  any  thing  was  actually 
vested  in  her,  she  had  it  as  tenant  in  common,  and  upon  her 
death  it  descended  to  the  plaintiff,  as  her  brother  and  heir. 
Lord  Hard'wicJce  held,  that  the  estate  devised  to  the  four  younger 
sons  by  the  grandfather's  will,  was  a  tenancy  in  common,  with  a 
limitation  to  the  survivors,  after  the  death  of  any  of  them  before 
twenty-one  without  issue ;  and,  consequently,  that  the  share  of 
Charlton  descended  to  the  surviving  younger  children.  And  as 
to  the  question  arising  upon  the  will  of  Harewell  Hawes,  his 
lordship  held,  that  the  share  of  Martha,  upon  her  death  under 
twenty-one,  did  not  descend  to  her  heir  at  law,  but  survived ; 
and  that  the  first  clause  was  to  be  construed  in  the  same  manner 
as  if  that  relating  to  the  rents  and  profits  had  been  placed  before 
it;  that  the  will  must  have  the  same  construction  wherever  the 
clauses  were  placed ;  and  placing  them  as  he  just  then  did,  there 
would  have  been  a  joint-tenancy  during  their  minorities;  and  if 
one  died  under  age,  his  or  her  part  would  not  descend,  but  sur- 
vive to  the  others,  and  go  towards  their  maintenance.  R 

Phillips  v.  A.  devised  lands  to  trustees,  and  their  heirs,  in  trust  that  the 

Phillips,  profits  should  be  equally  divided  between  his  isoife  and  daughter 

Pr  Ch  46°'  dur*ng  the  wife's  life,  and  after  her  death  he  devised  the  same  to 
S.  C.  'i  P. '  the  use  of  his  daughter  in  tail,  "with  remainders  over  ,•  the  daughter 
Wms.34.  S.C.  died  during  the  mother's  life;  it  was  holden  in  (a)  Chancery,  (b) 
(a)  It  was  that  this  was  a  tenancy  in  common,  and  should  go  to  the  ad- 

holden  to  be     mjnistratOr  of  the  daughter  during  the  mother's  life,  and  should 

so  in  this  cose  ^ 

at  law  by  the    not  be  a  resulting  trust  for  the  benefit  of  the  heir. 

Court  of  Common  Pleas,  to  which  court  the  point  was  referred,    (i)  Vide  i  Vern.  556.  where 

it  is  holden,  that  survivorship  must  take  place  as  well  in  equity  as  at  law. 

Kewv.  Rouse,  J.  S.  devised  a  term  for  years,  and  all  her  interest  therein  to 
i  Vern.  353.  fter  ^wo  daughters,  they  paying  yearly  to  her  son  25!.  by  quar- 
terly payments,  viz.  each  of  them  12!.  los.  yearly  out  of  the  rents 
of  the  premises  during  his  life,  if  the  term  so  long  continued ; 
and  my  Lord  Chancellour  held  it  clearly  a  tenancy  in  common,  the 
2j/.  being  to  be  paid  by  the  two  daughters  equally  in  moieties. 

U  A  father 
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H  A  father  bequeathed  all  his  personal  estate  to  his  sons  A.  and  Ggntv.  Lau- 
B.  their  executors,  administrators,  and  assigns  for  ever,  charged  j^jl'htw 
with  the  payment  of  legacies  to  his  daughters,  and  an  annuity  39j.a 
to  his  wife,  with  a  direction  that  B.  should,  during  his  minority, 
be  maintained  and  educated  out  of  the  fund,  and  that  if  he  should 
wish  to  be  put  out  apprentice,  a  competent  sum  should  be  raised 
out  of  the  fund,  as  an  apprentice-  fee  for  his  use,  and  in  part  of 
the  share  fo  which  he  would  become  entitled  in  the  surplus  ,-  it  was 
clearly  holden  that  the  further  provision  for  apprenticing  B.  was 
quite  inconsistent  with  a  joint-tenancy  ;  and  the  words  "  in  part 
of  the  share"  were  alone  decisive  of  the  testator's  intention,  that 
it  should  be  a  tenancy  in  common.  || 

A  man  having  a  mortgage  for  years  makes  his  will,  and  there-  Edwards  v. 
by  devises  all  his  personal  estate,  of  what  nature  soever,  to  his  Fashion,  Eq. 
executors,  in  trust  for  the  payment  of  his  debts,  and  afterwards  pr'ch**™*' 
devises  the  residue  and  overplus  of  his  personal  estate  to  his  s.  C. 
two  daughters,  equally  to  be  divided  between  them,  and  dies  ;  the 
debts  being  satisfied,  the  daughters  contract  with  the  mortgagor 
for  the  purchase  of  the  equity  of  redemption  to  them  and  their 
heirs  ;  one  of  the  daughters  devises  her  share  and  interest  to  the 
plaintiff,  and  dies;  and  it  was  holden,  that  this  purchase  of  the 
equity  of  redemption  and  inheritance  was  a  tenancy  in  common, 
the  mortgage  devised  to  the  daughters  being  so,  and  the  purchase 
being  founded  on  the  mortgage. 

J.  S.  devised  his  leasehold  house  to  his  wife  for  life,  and  after  Abr.  Eq.  292. 
her  death  he  devised  it  to  A.  and  her  three  sons  equally  amongst  Warner  v. 

them;    and  it  was  decreed,  that  they  took  it  as  tenants  in  com-  r.oni',      ^' 

'  ,,  T   •  •  v>a.  Abr.  292. 

mon,  though  there  was  no  mention  or  any  division  to  be  made.     pr<  cjj.  49I< 

S.  C.    Gilb.  Eq.  Rep.  146.  S.  C. 

A  man  assigns  a  term  to  trustees,  in  trust  to  permit  himself  to  Pr.  Ch.  163. 
receive  the  profits  thereof  during  his  life,  and  after  his  death  in  Hamel  v- 

Hunt 

trust  to  permit  his  two  daughters  B.  and  C.,  their  executors  and 
administrators,  to  receive  the  profits  during  the  residue  of  the 
term,  equally  to  be  divided  between  them,  they  paving  so  much 
within  two  years  to  his  two  other  daughters  :  it  was  holden,  that 
this  being  a  trust  of  a  personal  thing,  they  were  tenants  in  com- 
mon, the  father's  intention  appearing  to  be  to  make  several  and 
distinct  provisions  for  his  two  daughters;  and  paying  the  sums 
appointed  to  the  sisters  makes  them  purchasers. 

One  devises  2oo/.  to  be  laid  out  in  the  purchase  of  lands,  and  Carth.  15,  ' 
settled  by  trustees  to  the  use  of  her  daughter,  and  the  heirs  of  her  *'"  Can- 
body,  and  if  she  died  without  issue,  then  to  the  use  of  the  chil- 
dren of  A.  (who  then  had  issue  B.  and  C.)  ;  the  daughter  died 
without  issue  before  the  money  was  laid  out,  after  whose  death 
the  trustees  laid  out  the  money  in  a  purchase  of  lands,  and 
settled  the  same  on  B.  and  C.  jointly  in  fee  according  to  the 
will,  who  accordingly  enjoyed  the  same  for  some  time  ;  and  one 
of  them  dying,  it  was  holden  that  this  was  a  joint-tenancy,  which 
went  to  the  survivor.     But  it  is  said  to  have  been  holden  by  the   Vide  head  of 
Court,  that  if  the  money  had  not  been  actually  laid  out  in  a  'Trust*. 

H  h  4  purchase, 
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purchase,  the  survivor  would  have  been  entitled  to  a  moiety 
only. 

Carth.  16.  Also  it  is  said,  that  if  5007.  a-piece  is  devised  to  two  legatees, 

who  take  a  mortgage  jointly  to  them  both,  for  securing  the 
payment  of  their  legacies  with  interest,  and  one  of  them  dies, 
the  other  shall  have  nothing  by  survivorship,  because  in  this 
case  the  mortgagees  are  trustees  for  each  other,  and  the  mort- 
gage, which  is  only  as  a  security,  makes  no  alteration  in  the  case. 
Lord  Bindon         [The   Earl  of  Suffolk  bequeathed  2o,ooo/.  to  his  brothers 
v.  Earl  of          George  Howard  arid  Henry  Howard,  and  to  the  four  children 

O      il  •    ll,  -rj  O  «7 

w        15 J  °f  Henry,  equally  to  be  divided  between  them,  share  and  share 

i  Br.iVC.  alike;  and  if  either  of  them  die,  to  the  survivors  or  survivor  of 

189.    This  thein.     George  survived  the  testator,  but  died  before  any  part  of 

decision  of  the  money  was  paid ;    and  a  question  was  made,  Whether  his 

the  Lords  share  should  go  to  li is  representatives,  or  be  divided  between  the 
seems  to  have  .  i-riy-.  11111-  •  i  •  i 

been  impeach-  survivors  {     Lord  Lffwper  held,  that  the  interest  in  this  share 

was  vested  in  George  by  his  surviving  the  testator,  and  of  course 
transmissible  to  his  representatives.  He  said,  by  the  first  words, 
"  share  and  share  alike,"  it  was  plain  the  legatees  were  tenants 
in  common ;  and  by  the  subsequent  words,  "  that  if  any  of  them 
die,  his  share  shall  go  to  the  survivor,"  it  must  be  intended,  if 
any  of  them  should  die  in  the  lifetime  of  the  testator;  for  by 
that  construction  every  word  of  the  will  would  have  its  effect  and 
operation.  But  this  decree  was  reversed  upon  an  appeal  to  the 
lordships  pro-  Lords,  their  lordships  being  of  opinion,  that  the  time  of  sur- 
ceeded.  How-  vrvorship  related  to  the  time  when  the  debt  should  be  paid,  not 
cun'stam-esof  to  the  deat^  of  lhe  testator,  an(l  that  George  not  having  lived 
the  case,  it  to  tnat  time,  the  surviving  legatees  were  entitled  to  his  share.] 
should  seem, 

would  bear  out  the  decree  of  the  Lords.  2  Ves.  jun.  638.  The  sum  bequeathed  was  an  old 
debt  from  the  crown  secured  upon  the  hearth-money  revenue,  which  was  taken  away  by 
statute.  It  was  an  unproductive  fund  till  payment,  and  could  be  of  no  use  to  any  one.  That 
was  an  event  depending  upon  interest  and  solicitation,  and  was  extremely  retarded  by  the  con- 
sideration of  its  going  to  representatives.  From  these  circumstances,  therefore,  the  words 
should  seem  to  relate  to  the  time  when  the  debt  should  be  paid. 


ed  in  the  case 
of  Stringer  v. 
Philips,  next 
'following ; 
and  later 
judges  have 
expressed  a 
doubt  of  the 
ground  upon 
which  their 


Abr.  Eq. 
292, 293, 
Stringer  and 


'One  devised  ioo/.  to  five,  equally  to  be  divided  between  them 
and  the  survivors  and  survivor  of  them,  and  if  A.  (one  of  the  five) 

,,. ...-       .      tlied  before  marriage,  her  share  to  «o  over  to  another  person  :  it 

Philips,  at  toe  111  i-  »  • 

Rolls.    [The     was  decreed,  that  they  took  tins  ioo/.  ns  tenants  in   common, 

words  of  the  and  that  the  words  and  the  survivors  or  survivor  of  them  to  make 
decree  in  this  them  joint-tenants  would  be  a  contradiction  to  the  first  words, 
casearethese.  wnerdbv  tncv  were  made  tenants  in  common,  and  that  they 

His  Honour     i       ,  i  V  i  ^i 

declared        should  be  construed  to  extend  only  to  sucli  as  were  survivors  at 

that  the  de-  the  death  of  the  testator,  and  thereby  inserted  to  prevent  a  lapse; 
vise  of  the    and  this  is  the  stronger  by  the  limitation  over  of  J.'s  share  upon 

said  ioo/.,      a  contingency,  by  which  it  is  plain  the  testator  dixl  not  intend  her 
after  the  P.     •''    J         .  .     ,  i       i     •  n  £ 

death  of  the  to  ue  a  joint-tenant  with  the  rest,  and  as  the  devise  was  to  all  live, 

said  testa-     they  must  all  take  alike,  and  not  A.  be  tenant  in  common,  and 

tor's  sisters    the  other  four  joint-tenants. 
Lucy  and 

Katharine,  unto  the  said  Margaret  Wiskey,  Mary  Hams,  Elizabeth  Tucker,  Mary  Parker, 
and  Alice  Slritigcr,  to  be  equally  divided  between  them,- and  the  survivors,  and  survivor  of 

4  «  them, 
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"  them,  is  a  tenancy  in  common,  ami  not  n  joint-tenancy,  and  that  the  words  survivors  and  sur- 
"  viror  of  them,  are  to  be  understood  of  such  of  them  as  shall  be  living  at  the  testator's  death." 
.Reg.  lib.  1730,  fol.  177.  In  wills,  the  courts  have  been  astute  to  construe  sunnvortkip  into 
some  other  meaning  than  a  joint-tenancy,  and  have  therefore  laid  hold  of  some  particular  time. 
In  Lord  Bindon  v.  Earl  of  Suffolk,  i  P.  Wms.  96.,  Lord  Cowper,  as  we  have  seen,  referred 
it  to  the  death  of  the  testator,  as  in  the  above  case  of  Stringer  v.  Philips :  but  the  House  of 
Lords  referred  it,  from  the  nature  of  the  debt  which  was  the  subject  of  the  bequest,  to  the  time 
of  payment;  concurring  with  him,  however,  in  the  propriety  of  some  particular  time,  i  Ves. 
14.  In  Haws  v.  Haws,  3  Atk.  524.,  and  i  Ves.  14.,  Lord  Hardivicke  fixed  the  time  to  the  de- 
visees dying  under  twenty-one,  there  being  a  precedent  clause  in  the  will  in  which  the  testator 
had  made  a  similar  disposition  of  his  personal  estate,  and  given  the  benefit  of  survivorship  at 
that  period.  In  that  case.  Lord  Hardwicke  is  made  to  say,  that  the  construction  of  Lord 
Cowper  in  Bindon  v.  Suffolk  was  too  nice,  though  if  no  other  reasonable  construction  could  be 
put  on  the  words,  the  Court  ought  to  resort  to  it.  That  construction,  however,  hath  been 
adopted  in  later  cases,  where  the  words  "  survivors  and  survivor"  have  been  holden  to  relate 
to  the  death  of  the  testator.]  ||The  principle  is,  that  in  order  to  reconcile  the  inconsistent 
words,  some  era  must  be  found  to  which  the  words  of  survivorship  are  to  be  referred.  The 
d i-itth  of  the  testator  is  never  resorted  to,  but  where  no  other  period  can  be  fixed  upon.  It  is 
an  unnatural  construction  certainly;  for  the  testator  supposes  the  legatee  will  survive  him 
Unwell  v.  Long,  4  Ves.  351.  Brown  v.  Bigg,  7  Ves.  s86.  However,  says  Sir  James  ManxfielJ, 
C.  J.,  in  Garland  v.  Thomas,  i  N.  11.  91.,  all  the  cases  plainly  shew  that  in  a  devise  of  personal 
estate  the  plain  sense  of  which  is  to  give  a  tenancy  in  common,  the  word"  survivorship"  must 
l>e  taken  to  mean  a  survivorship  at  the  death  of  the  testator.|| 

[A  testatrix   gave  stock  to  trustees  upon  trust  to  pay  the  Roebuck  v. 
dividends  to  her  niece  for  life,  and  after  her  decease  that  the  Dean,  a  Ves. 
stock  should  be  equally  divided  between  the  brother  and  four  Jun/  2^5- 
sisters  of  the  testatrix,  "  and  in  like  manner  between  the  sur-  40, 'g  c 
"  vivors  or  survivor  of  them."     Lord  I^nighbormigh  adopting  Maberley  v. 
Lord  Cotvper's  idea  in  Bindon  v.  Suffolk,   held  that  the  words  Strode,  3  Ves. 
*'  survivors  or  survivor"  related  to  the  time  of  the  testatrix's  4jo.  S.  P. 
death,  in  order  to  prevent  the  lapse  of  a  share  by  the  death  of  a 
legatee  in  her  lifetime:    that  therefore   this  was  a  tenancy  in 
common  between  those  who  were  alive  at  the  death  of  the  niece, 
and  the  representatives  of  those  who  died  in  her  lifetime. 

A  testator  bequeathed  stock  to  trustees  upon  trust  to  pay  the  Perry  v. 
interest  to  A.  for  life,  and  after  her  decease  to  her  children ;  but  Woods,  3  Ves. 
in  case  she  should  die  leaving  no  children,  to  B.  and  C.,   share  2 
and  share  alike,  or  to  the  survivor  of  them.     B.  died  in  the  life- 
time of  A.,  and  then  A.  died  without  issue.     The  interest  vested 
in   B.  and  C.  upon   the  death   of  the  testator,   as  tenants  in 
common,  and  upon  the  death  of  A.  became  divisible  in  moieties 
1  ict ween  C.  and  the  representatives  of  B.~] 

[[Where  a  person  devised  lands  to  his  five  children,  and  the  Rose  v.  Hill, 
survivors  and  survivor  of  them,  and  the  executors  and  administra-  3  B"rr-  1881, 
tors  of  such  survivor,  share  and  share  alike,  as  tenants  in  common 
and  not  as  joint-tenants ;  it  was  contended,  that  this  was  a  tenancy 
in  common  among  the  five  children  for  life,  with  a  survivorship  to 
the  longest  liver  of  them ;  but  th.e  Court  of  K.  B.  were  unanimous 
that  it  was  a  tenancy  in  common  in  fee;  and  that  the  words 
"  survivors  and  survivor"  related  to  the  death  of  the  testator. 

So,  on  a  devise  of  an  estate  to  trustees  and  their  heirs,  to  the  Garland  v. 
use  of  the  testator's  nieces,  A.  B.  and  C.,  and  the  survivor  and  Thomas, 
.survivors  of  them,  and  the  heirs  of  the  body  of  such  survivor  and   *  X>  R-  83> 
survivors,  as  tenants  in  common,  and  not  as  joint-tenants,  and 
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for  want  of  such  issue  remainder  over ;  upon  a  case  sent  by  the 
Master  of  the  Rolls  for  the  opinion  of  the  Court  of  Common 
Pleas,  the  judges  of  that  court  certified  that  the  devisees  took  as 
tenants  in  common. 

J.  S.  seised  in  possession  of  some  freehold  lands,  and  entitled 
in  reversion  to  others,  made  his  will  in  these  words :  "  Imprimis, 
"  my  mind  and  will  is,  that  all  my  debts  and  funeral  expences 
"  be  paid  out  of  my  whole  estate;  and  whereas  I  am  entitled  to 
"  divers  freehold  messuages,  lands,  and  tenements,  at  the  decease 
"  of  my  aunt  M.,  I  hereby  give  the  said  premises,  as  well  as  my 
"  other  estate,  to  A.  B.  and  C.  and  their  heirs,  upon  trust  that 
*'  at  the  decease  of  my  aunt  M.  what  my  personal  estate  shall 
"  not  extend  to  pay,  they  shall,  by  sale  or  mortgage  of  any  part 
**  of  my  real  estate,  raise  so  much  money  as  shall  pay  off  all  my 
"  just  debts;  and  I  hereby  order,  and  my  mind  is,  that  the  re- 
"  mainder  of  my  estate  shall  go  to,  and  be  equally  divided 
"  amongst  my  three  children,  Dinah,  Frances,  and  Mary,  and 
"  the  survivor  of  them,  and  their  heirs  for  ever.  And  I  do  hereby 
"  order  the  guardianship  of  my  son  John,  as  well  as  of  my  other 
"  said  three  children,  to  my  wife;  and  will  that  she  shall  educate 
"  them  out  of  the  rents  and  profits  of  their  several  estates  and 
"  fortunes  given  them  and  settled  upon  them  by  this  my  will,  or 
"  otherwise  howsoever."  The  question  being,  whether,  under 
this  will,  the  three  daughters  take  as  joint-tenants,  or  tenants 
in  common,  Lord  Hardwicke  held,  that  they  each  take  a  separate 
share. 

A  testator  devised  all  his  real  estates  to  trustees,  as  soon  as 
his  three  daughters  should  attain  their  respective  ages  of  twenty- 
one,  to  convey  to  them  and  the  heirs  of  their  bodies,  as  joint- 
tenants.  Lord  Hardiuicke,  after  observing  that,  on  account  of 
the  direction  to  convey,  this  was  an  executory  trust,  in  which 
case  the  Cour*  "assumed  greater  latitude  of  moulding  the  will 
according  to  the  intention  of  the  testator,  gave  his  opinion,  that 
the  daughters  did  not  take  as  joint-tenants;  but  that  conveyances 
should  be  made  to  them  at  twenty-one  respectively  in  tail  male, 
with  cross  remainders  in  tail ;  by  which  means  survivorship 
would  be  preserved  upon  the  death  of  any  daughter  without 
issue,  which  was  the  most  that  was  meant  by  joint-tenants. 

By  articles  made  previously  to  the  marriage  of  W.  T.  with 
~R.  F. ;  the  father  of  W.  T.  bound  the  whole  ot  a  leasehold  farm 
of  which  he  was  possessed  as  a  dowry  or  marriage-portion  to 
his  son  W.  T.  along  with  11.  F.,  the  one-half  of  the  said  farm  to 
be  the  right,  title,  and  interest  of  the  issue,  whether  son  or 
daughter,  if  begotten  on  the  body  of  E.  F.  by  W.  T.  The 
marriage  took  effect,  and  W.  T.  entered  into  possession,  and 
died  in  1792,  (having  been  twice  married,)  leaving  two  children 
of  the  first  marriage,  the  plaintiff,  and  a  son  (since  deceased), 
and  five  children  of  the  second  marriage.  Lord  Redesdale 
said,  that,  articles  are  not  to  be  construed  in  the  same  manner 
as  a  formal  disposition ;  that  in  the  latter  the  Court  has  nothing 
to  rectify  by ;  but  in  the  case  of  articles,  it  has  to  consider  what 

is 
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is  the  contract  which  the  parties  intended  to  enter  into,  and 
where  the  words  are  short  or  defective,  to  presume  what  was  the 
probable  intent;  that  though  in  Williams  v.  Jekyll,  2  Ves.  68 1. 
the  words  "  to  the  use  of  his  issue  lawfully  begotten"  were  held 
to  create  a  joint-tenancy;  yet  that  was  the  case  of  an  actual 
conveyance;  that  it  would  have  been  otherwise,  if  it  had  been 
on  articles  or  agreement;  that  joint-tenancy  as  a  provision  for  Torre t  & 
the  children  of  a  marriage  is  an  inconvenient  mode  of  settle-  Frarapton, 
ment,  because  during  their  minorities  no  use  can  be  made  of  v 
their  portions  for  their  advancement,  as  the  joint- tenancy  cannot 
be  severed ;  that  if  the  parties  had  come  into  a  court  of  equity 
shortly  after  the  marriage  to  have  a  settlement  made  pursuant  to 
the  articles,  the  disposition  would  have  been  to  the  father  for 
life,  with  remainder  to  the  children  as  tenants  in  common, 
subject,  perhaps,  to  a  power  of  appointment  in  the  father.  His 
Lordship  therefore  decreed,  that  this  should  be  divided  between 
the  children  of  W.  T.  and  R.  as  tenants  in  common,  and  conse- 
quently, that  as  to  one  moiety  of  the  moiety  it  should  go  to  the 
plaintiff,  and  as  to  the  other  moiety,  or  the  share  of  the  son  of 
the  first  marriage  who  had  died,  it  should  go  by  right  of  repre- 
sentation, among  the  children  of  the  second  marriage,  together 
with  the  plaintiff  || 

[A  testator  devised  a  real  estate  to  his  heir  at  law  and  bis  issue  Brograve  r. 
male  in  strict  settlement;  remainder  in  trust  to  be  sold,  and  the  Binder,  a  Ves. 
money  arising  from  the  sale  to  be  equally  distributed  among  the  Jlln'    34' 
three  sons  and  daughters  of  the  testator's  niece,  or  the  survivors 
or  survivor  of  them.     Lord   Chancellour  admitted  it  to  be  in 
general  perfectly  true,   that  these  words  of  survivorship  will  not 
prevent  the  interest  from  vesting  at  the  death  of  the  testator : 
but  in  this  case  he  was  of  opinion,  that  it  was  clearly  the  sense 
of  the  will  that  the  produce  of  the  sale  was  to  be  personal  estate, 
that  the  children  were  to  take  it  in  money :  there  was  to  be  no 
gift  till  distribution,  that  is,  the  death  of  the  tenant  for  life  with- 
out issue ;  the  object  of  the  distribution  was  pointed  out  to  be 
among  the  persons  named,  or  the  survivors  or  survivor;  so  that 
that  excluded  the  possibility  of  taking  in  persons  who  were  then 
dead. 

A  testator  directed  by  his  will,  that  "  in  case  both  his  sons  Wilson  r. 
"  M.  and  /.,"  to  whom  he  had  devised  his  estates,   "  should  Bayly,  5  Br, 
"  happen   to  die  unmarried,  and  that  neither  of  them  should  * 
t(  have  any  issue  lawfully  begotten,  then  his  daughters  M.,  S.,  and 
"  C,  and  the  survivors  and  survivor  of  them,  and  their  assigns, 
"  be  permitted  to  receive  all  the  rents,  issues,  and  profits  of  all 
"  the  said  leases,  lands,  and  premises,  as  tenants  in  common, 
"  and  not  as  joint-tenants."     The  testator  then  gave  legacies  to 
his  daughters,  and  added,  "  in  case  his  said  daughters  M.9  S., 
"  and  C.,  or  any  or  either  of  them,  should  happen  to  die  before 
"  their  respective  days  of  marriage,  his  will  was,  that  the  said 
"  fortunes  to  them  respectively  bequeathed  as  aforesaid  should 
"  go  to  and  be  divided  between  his  said  sons,  and  the  survivor 
*f  of  them,  and  to  and  among  the  survivors  and  survivor  of 
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"  them  the  said  A/.,  £,  and  C.,  share  and  share  alike."  AH  the 
devisees  survived  the  testator.  M.  the  eldest  son  died  unmarried, 
leaving  his  brother  /.,  who  upon  his  death  became  entitled  to  the 
whole  interest  in  the  testator's  leasehold  estates.  M.  and  S.  both 
married  after  the  testator's  death,  and  both  died  in  the  lifetime 
of  their  brother  7.  Upon  the  death  of  /.,  C.  the  surviving 
daughter  claimed  all  the  testator's  leasehold  estates  and  interests, 
which  were  accordingly  decreed  to  her  by  the  Court  of  Chancery 
in  Ireland;  but  upon  appeal  to  the  Lords  in  this  country,  that 
decree  was  reversed ;  and  it  was  declared  that  the  estates,  by 
virtue  of  the  will,  upon  the  contingencies  which  had  happened, 
were  well  devised  to  the  testator's  daughters  M.,  «$.,  and  C.,  as 
tenants  in  common ;  and  that  therefore  they  were  to  be  equally 
divided  between  the  surviving  daughter  and  the  representatives 
of  the  two,  who  were  dead. 

A  testator  bequeathed  30,0007.  to  his  executors  in  trust  for  the 


equal  and  separate  use  of  his  five  daughters,  equally  among  them 
8a'"  Cj  Eden  an(l  their  respective  children,  being  6oool.  a-piece  for  each  of 
465.  S.  C.  '  his  said  daughters  and  their  respective  children,  to  be  placed  out 
at  interest  with  the  approbation  of  each  of  his  said  daughters 
respectively,  as  to  her  share.  And  if  any  of  his  said  daughters 
should  die,  then  the  6ooo/.  given  for  the  benefit  of  such  daughter 
and  her  children  should  be  in  trust  for  her  daughters  and  younger 
sons,  in  such  manner,  proportion,  and  to  be  payable  at  such  time, 
as  such  his  daughter  so  dying  should  by  deed  or  will  appoint ; 
and  for  want  of  appointment,  in  trust  for  the  daughters  and 
younger  sons  equally  between  them,  and  to  the  survivors  and 
survivor  of  them :  and  in  case  there  should  be  no  such  daughter, 
or  younger  son,  or  all  should  die  before  2 1  or  marriage,  then  in 
trust  that  his  daughter  so  dying  should  dispose  of  the  6oool.  and 
interest  to  such  of  her  sisters  and  younger  children,  and. in  such 
proportions,  as  she  should  then  judge  would  have  most  occasion 
for  the  same :  and  for  want  of  appointment,  then  in  trust  for  all 
and  every  the  daughters  and  younger  sons  of  her  sisters  that 
should  be  living  at  her  death,  equally  to  be  divided  between 
them.  J.  S.,  one  of  the  daughters,  made  her  will,  and  appointed 
the  6ooo/.  among  her  children.  Her  children  died  in  her  life- 
time, having  respectively  attained  21.  The  6ooo/.  vested  in 
these  children,  on  their  attaining  21,  so  as  to  be  transmissible  to 
their  representatives.  The  words  "  survivors  and  survivor"  only 
meant  to  give  cross  remainders  to  the  children  before  the  devise 

O 

over  could  take  place. 

Frewen  v.  A    testatrix,    after  making  several    devises   and  bequests  to 

Relfc,  2Br.       diflercnt    persons,    (among   whom    were  A.>  B.t    and   C.,    her 

Cb.  Rep.  310.    execut,.jxt,Sj)    declared    it   to   be  her  will,   that  if  any  of  her 

legatees   should   die    in    her   lifetime,    or   before  their  legacies 

became  due  and  payable  to  them  or  any  of  them  so  dying,  the 

same  should  go  and  descend  equally  between  her  executrixes.    By 

codicils  the  testatrix  substituted  D.  and  E.  as  executors  in  the 

stead  of  A,  and  K  instead  of  B.,  with  the  same  power,  authority, 

and  share  of  her  estate,  as  A.  and  B.  would  have  had  wilh  the 

other 
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other  executors.  One  of  the  executrixes  died  soon  after  the 
testatrix,  and  one  question  was,  Whether  her  share  in  the 
residue  survived  to  the  others,  or  went  to  her  personal  repre- 
sentatives, which  depended  upon,  whether  they  took  as  tenants 
in  common  under  the  will,  or  as  joint-tenants?  The  question 
was  occasioned  by  the  introduction  of  the  word  equally  into  the 
will.  By  Lord  Thurlvxe — The  first  clause  in  the  will  is  certainly 
not  sufficient  to  make  the  executors  tenants  in  common ;  I  never 
knew  any  construction  carried  so  far.  In  giving  the  lapsed 
legacies  the  testatrix  has  used  the  word  equally.  Certainly  the 
\\ord  equally  has  been  held  to  give  a  tenancy  in  common,  but 
that  is  always  with  reference  to  the  other  parts  of  the  gift.  The 
general  intent  of  the  testator  will  over-rule  the  word  equally, 
rather  than  the  word  equally  shall  over-rule  the  general  intent 
of  the  testator.  From  the  whole  of  the  words,  I  think  the 
testatrix  meant  them  all  to  be  executors,  with  equal  authorities 
and  equal  shares,  and  that  they  being  now  reduced  to  three, 
those  three  must  take  in  equal  snares. 

A  testatrix  bequeathed  the  residue  of  her  personal  estate  to  Mackell  v. 
I  wo  grandsons  and    a   grand-daughter,   to  be  equally  divided   Winter,  3  Ves. 
between  them,  share  and  share  alike;   the  shares  of  the  two  a<3 
former  to  be  paid  at  twenty-one,  and  the  share  of  the  latter  to 
be  paid  at  the  like  age  or  marriage ;  and  she  directed,  that  if 
the  grand-daughter  should  die  before  the  time  of  payment,  her 
share  should  be  equally  divided  between  the  grandsons ;  and  in 
case  of  the  death  of  either  of  them,  the  whole  should  be  paid  to 
the  survivor :  and  if  either  of  the  grandsons  should  die  under 
twenty-one,  his  share  should  go  to  the  surviving  grandson  :  and 
if  they  all  three  died  before  the  time  appointed  for  the  payment, 
the  whole  should  go  over.     Both  the   grandsons   died  under 
twenty-one;  but  the  grand-daughter  attained  that  age.     It  was 
decreed,  that  she  was  entitled  to  one-third ;  and  the  represent- 
ative of  the  surviving  grandson  to  the  other  two,] 

j|  Where  a  testator  devised  lands  to  his  three  sisters  for  and   Doe  v.  Abey, 
during  their  joint  natural  lives,    and    the   naturil  life  of  the   «M»A8-4«8- 
survivor,  to  take  as  tenants  in  common,  and  not  as  joint-tenants ; 
remainder  to  trustees,  during  the  respective  lives  of  the  sisters 
and  the  life  of  the  survivor,  to  preserve  contingent  remainders; 
and,  from  and  after  their  respective  deceases  and  the  decease  of 
the  survivor,  remainder  over  ;  it  was  holden  by  the  Court  of 
K.  B.  that  the  sisters  either  took  the  estate  as  joint-tenants,  to 
be  reguUrted  in  its  enjoyment  as  a  tenancy  in  common ;  or  as 
tenants  in  common  with  benefit  of  survivorship. || 

It  seems  to  be  the  doctrine  of  the  courts  of  equity,  that  where    Vide  Vern.  33. 
two  or  more  purchase  lands,  and  advance  the  money  in  equal  **7-  36l« 
proportions,  and  take  a  conveyance  to  them  and  their  heirs,  that  vllieT1  *Atk 
this  is  a  joint-tenancy  (a),  that  is,  a  purchase  by  them  jointly  of  73I.  a'ves. 
the  chance  of  survivorship,  which  may  happen  to  the  one  of  258.  S.C. 
them  as  well  as  to  the  other:  but,  where  the  proportions  of  the  3  Ves.  631. 
money  are  not  equal,  and  this  appears  in  the  deed  itself,  this  pa"fctt°e 
makes  them  in  the  nature  of  partners,  and  however  the  legal   i  Atk.  467. 

estate 
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2  Atk.  55.  estate  may  survive,  yet  the  survivor  shall  be  considered  but  as  a 
S..C.  Hall  v.  trustee  for  the  others  in  proportion  to  the  sums  advanced  by 
PC  »a  r  eac^  °f  t^em«  So,  if  two  or  more  make  a  joint-purchase,  and 
||(a)  Butgu.  of  afterwards  one  of  them  lays  out  a  considerable  sum  of  money  in 
this.  Lord  repairs  or  improvements,  and  dies,  this  shall  be  a  lien  upon  the 
Hardwicke  land,  and  a  trust  for  the  representative  of  him  that  advanced  it. 
the  word"6  ^n(*  m  a^  otner  cases  °f  a  jomt  undertaking  or  partnership, 
from  the  very  either  in  trade  (Z>),  or  any  other  dealing,  they  are  to  be  con- 
correct  report  sidered  as  tenants  in  common,  and  the  survivors  as  trustees  for 
of  Rigden  v.  those  who  are  dead. 
Valier  in 

4  Cruis.  Dig.  360.)  "  when  mortgage-money  has  been  lent  by  two  persons  in  equal  moieties, 
"  and  the  security  taken  to  them  and  their"  heirs,  the  Court  has  held  no  joint-tenancy  to  be 
"  intended  by  that  conveyance.  Indeed,  in  purchases,  where  the  money  has  been  advanced 
"  in  like  proportions,  it  has  been  said  to  be  otherwise."  His  Lordship  evidently  does  not  admit 
it  to  be  otherwise;  it  has  been  said  to  be  so.  And  qu.  the  difference:  a  mortgage  is  a 
purchase  pro  tanto.^  (b)  Vide  supra,  (C.)  460.  Vide  Jackson  v.  Jackson,  9  Ves.  596.  Lister 
v.  Dolland,  i  Ves.  jun.  434. 

Abr.  Eq.  490.        As,  where  the  commissioners  of  sewers  had  sold  and  conveyed 

391.  Lake  v.    lands  to  five  persons,  and  their  heirs,  who  afterwards,  in  order 

Wins'1!*  8         tO  imProve   and    cultivate   those  lands,    entered   into   articles, 

S.  C.  by  the      whereby  they  agreed  to  be  equally  concerned  as  to  profit  and 

name  of  Lake   loss,  and  to  advance  each  of  them  such  a  sum  to  be  laid  out  in 

v.  Cradock.       the  manurance  and  improvement  of  the  land ;  it  was  holden, 

that  they  were  tenants  in  common,  and  not  joint-tenants,  as  to 

the  beneficial  interest   or  right  in  those  lands,  and  that  the 

survivor  should  not  go  away  with  the  whole;  for  then  it  might 

happen  that  some  might  have  paid  or  laid  out  their  share  of 

the  money,  and  others,  who  had  laid  out  nothing,  go  away  with 

the  whole  estate. 

Aston  v.  ||  Where  a  lease  was  made  for  ninety-nine  years  in  trust  for 

Smallman,        A.   and    B.t    and  upon  A.'s  death,   his  executor  obtained  an 

C^v' Willis   assignment  °f  it  fr°rn  the  trustee;  and  the  administrator  of  B. 

aP.Wms.53o!  brought  a  bill  to  have  the  whole  term  by  survivorship;  Lord 

Cowper  said,  a  trust  of  a  term  must  go  as  the  term  at  law  would 

have  gone ;  and  as  survivorship  would  have  taken  place  at  law, 

it  must  in  equity. 

R.  v.  Williams,  So,  where  two  joint  purchasers  of  a  lease  for  years  assigned 
fiunb.  341.  it  to  a  third  person,  who  was  a  friend  of  one  of  them,  with  the 
consent  of  the  other;  but  without  consideration,  or  any  de- 
claration of  trust,  as  was  acknowledged  in  the  answer ;  it  was 
holden,  that  though  the  right  of  survivorship  was  looked  upon 
as  odious  in  equity,  yet  in  this  case  the  trust  should  survive  for 
the  benefit  of  the  surviving  cestui  gue  trust  against  the  creditors 
of  the  deceased.  II 
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(G)  Of  the  Duration  and  Continuance  of  the  Estate, 
whether  given  jointly,  or  in  common  :  And  therein, 
where  the  Inheritance  shall  be  said  to  be  joint  or 
several. 

IF  an  estate  is  limited  to  husband  and  wife  during  their  joint  5  Co. 9.    Sid. 
lives,  this  is  no  absolute  estate  for  their  lives,  so  as  to  go  247'    Ray™- 
to  the  survivor;  but  the  death  of  either  of  them  determines  that 
estate. 

If  a  man  covenants,  grants,  demises,  and  to  farm  lets  land  to  *  Co.  33,  34. 
A.  and  B.  and  the  heirs  of  B.  habendum  to  A.  and  B.  for  300  BaW"' 
years,  this  is  but  a  term  for  years  in  A.  and  B.  though  there  be  223 
words  of  inheritance;  for  it  was  plainly  the  intention  of  the  4g. 
lessor  to  create  a  term  only  by  his  using  the  common  words  of 
demise.  Besides,  the  lessees  by  the  premises  could  have  but  an 
estate  at  will,  because  the  words  of  inheritance  in  the  premises 
of  the  deed  were  not  sufficient  to  carry  the  freehold  without 
livery  which  was  not  made  in  this  case. 

If  a  lease  be  made  to  A.  and  B.  for  their  lives,  and  the  life  of  *  Roll.  Abr. 
the  longer  liver  of  them,  and  they  make  partition,  and  then  A.  I^°' 
die,  the  lessor  shall  enter  into  his  part,  and  there  can  be  no  occu- 
pancy; for  B.  has  no  title  to  it,  because  the  right  of  survivorship 
was  lost  by  the  partition,  which  destroyed  the  joint-tenancy ;  nor 
will  the  words  to  the  longer  liver  be  of  any  use  to  B.  because  they 
were  void  at  first,  being  no  more  than  the  law  implied  in  their 
joint-estate;  nor  can  there  be  any  occupancy,  because  after  the 
partition  each  of  the  lessees  hath  but  an  estate  for  his  own  life 
in  his  respective  moiety,  and,  consequently,  the  reversion,  which 
is  to  commence  when  the  particular  estate  determines,  must 
necessarily  take  place. 

If  a  lease  be  made  to  two,  and  to  the  heirs  of  one  of  them,  Litt.  §  »8j. 
they  are  joint-tenants  for  life,  and  one  has  a  freehold,  and  the 
other  a  fee ;  and  if  he  that  has  the  fee  die,   the  survivor  shall 
hold  the  whole  during  his  life. 

If  lands  be  given  to  two  men  and  the  heirs  of  their  bodies  Litt.  §  183. 
begotten,  they  have  but  a  joint-estate  for  life,   and  several  in- 
heritances ;  for  though  the  gift  be  limited  to  the  descendants  of 
their  bodies,  yet  it  being  impossible  there  should  be  one  descend- 
ant of  both  their  bodies,  they  cannot  have  a  joint  estate-tail. 

So,  if  lands  be  given  to  one  man  and  two  women,  and  the  Co.Litt.i84.a. 
heirs  of  their  body  begotten,  they  have  a  joint-estate  for  life,  and 
several  inheritances,  because  there  can  be  no  one  issue  of  both 
the  women's  bodies ;  and  if  the  man  should  marry  one  of  them, 
yet  it  is  not  limited  in  the  donation  which  of  them,  in  case  of 
such  intermarriage,  should  first  take. 

So,  if  land  be  given  to  two  men  and  their  wives,  and  the  heirs  Plow.  35.  &, 
of  their  bodies  begotten,  they  have  a  joint-estate  for  life,   and  Co.  Litt.  183. 
several  inheritances,  but  no  joint-estate  in  tail ;  because  though 
the  husband  and  the  wife  of  the  other  may  die,  and  the  survivors 
may  marry,  yet  the  gift  being  made  to  them  all,  and  the  heirs  of 

their 
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their  bodies,  it  is  impossible  that  there  should  be  one  heir  or  de- 
scendant of  all  their  bodies,  and  therefore  it  can  be  no  joint- 
estate  in  them  all,  but  they  all  four  take  jointly  for  life,  and  each 
husband  and  his  wife  have  a  several  inheritance  in  a  moiety. 
Co.  Litt.  25.  b.       But,  if  land  be  given  to  a  man  and  a  woman  unmarried,  and 
Bro.  Estate,       t|lc  heirs  of  their  bodies,  this  is  a  tail  special,  for  the  possibility 
23:    laii,  16.    t|lnt  they  may  marry,  and  then  the  descendants  of  that  marriage 
only  can  inherit.     So,  if  the  gift  be  made  to  a  man  that  hath  a 
wife,  and  to  a  woman   that  hath  a  husband,  and  the  heirs  of1 
their  bodies,  this  is  a  tail  special  presently  in  them,  for  the  possi- 
bility that  they  may  marry ;  and  the  descendants  of  such  marriage 
may  inherit  according  to  the  limitation  of  the  gift. 

1  H.  6.  48.  If  an  estate  be  limited  to  husband  and  wife,  and  the  heirs  of 

(a)  So,  iflands  their  bodies  and  they  are  divorced  a  vinculo  matrimonii,   they 
be  given  to  a     arc  only  tenants  for  life,  because  they  shall  not  be  (a)  presumed 
ic'tlie"1  and      to  'ntcrm^rry  after  they  are  once  legally  divorced  by  church 
the  heirs  of        censures, 
their  bodies 

begotten,  they  have  lut  a  joint-estate  for  life ;  but  in  this  case,  the  mother  and  son  have 
several  inheritances.  Co.  Litt.  184.  a. 

Co.Litt-iSj.         And  in  all  the  cases  above-mentioned  where  the  inheritances 

k  arc  several,  the  reversion   depending  thereon  is  several  also ; 

and  if  any  of  the  donees  die  without  issue,  the  donor  shall  after 

the  death  of  all  the  donees  enter  into  a  moiety,  or  a  third, 

part,  SfC. 

Co.  Litt.  183.  If  lands  be  given  to  two  men,  and  the  heirs  of  their  bodies  be- 
184-  gotten,  remainder  to  them  two  and  their  heirs,  they  are  joint- 

tenants  for  life,  tenants  in  common  of  the  estate-tail,  and  joint- 
tenants  of  the  fee. 

Barker  v.  [If  lands  be  given  to  two  men  and  the  survivor  of  them,  and 

Giles,  2  P.        their  heirs,  equally  to  be  divided  between  them  share  and  share 

\Vms.  280.  alike:  they  are  joint-tenants  for  life  with  several  inheritances. 
9  Mod.  1 3  7. 

j  Br.  P.  C.  297.  S.  C.  ||  This  case,  says  Sir  J.  Mansfield,  in  Garland  v.  Thomas,  i  N.  R.  91. 
turned  on  the  meaning  of  the  word  "  survivor,"  to  which  Lord  Chancellour  King  could  not  give 
effect,  without  making  it  a  joint-tenancy. || 

Vick  v.  Ed-  If  an  estate  be  given  to  two  and  the  survivor  of  them,  and  the 

wards,  3  P.       heirs  of  the  survivor,  they  arc  not  joint-tenants  in  fee,   but  have 
Wins.  373.  ^       only  an  estate  of  freehold  during  their  lives,  with  a  contingent 
Contingent     remainder  in  fee  to  the  survivor. 
Remainders, ^th  ed.jaa.    Co.  Litt.  t3th  ed.  191.  note  i. 

Goodtitle  v.          But,  where  there  was  a  devise  to  three  persons,  to  have  and  to 
Layman, K.B.   |10u  {0  (hem  as  joint-tenants,  and  the  survivors  and  survivor  of 
vblwn     3*      them  and  the  heirs  and  assigns  of  such  survivor  for  ever,  it  was 
holdcn  to  be  a  joint-tenancy  in  fee.] 
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(H)  Of  the  joint  and  distinct  Interests"  of  Joint- 
tenants  and  Tenants  in  common,  as  to  Acts  done  by 
or  to  them :  And  herein, 

i.  In  iiuliat  Acts  they  must  all  join. 

7  F  a  feoffment  be  made  to  two  or  more  jointly,  they  shall  all  do  Co.  Litt.  6;.b. 

homage  and  fealty;  but,  if  a  feoffment  be  made  by  them,  ho- 
mage and  fealty  done  to  any  one  of  them  is  sufficient. 

Joint-tenants  or  tenants  in  common  of  an  advowson  are  regu-  Co.  Litt.  186. 
larly  to  join  in  presentation;  and  therefore  if  one  joint-tenant  b.  Where 
or  tenant  in  common  present,  or   if  they  present  severally,  the  ^l^n  ^vow- 
ordinary  may  either  admit  or  refuse  to  admit  such  a  presentee,  son  made  par- 
unless  they  join  in  presentation,  and  after  the  six  months,  he  tition  by  deed 

may,  in  that  case,  present  by  lapse.  of  covenant 

J  to  present  by 

turns,  and  held  good.     Garth. 505.    Ld.  Raym.  535.     12  Mod.  321.     Salk.  43.  pi.  i. 

If  one  tenant  in  common  of  an  advowson  present  alone,  this  a  Roll.  Abr. 

doth  not  put  the  other  out  of  possession,  for  at  the  next  avoid-  37»-  And.  63. 
ance  they  may  join  in  presentment. 

Or  if  there  be  two  joint-tenants  seised   of  an  ftdvowson,    and  27  H._8.  u.b. 

the  one  present  without  the  other,  this  is  no  (a]  usurpation  upon  S?:1^1";  , 
...  r .  156.  b.  (a)  So, 

his  companion,   but  he  may  allege  this  presentment  in   si  qua  re  if  there  be  two 

impedit  as  a  title  for  himself  to  the  next  avoidance,  and  this  by  joint-tenants, 

reason  of  the  privity  there  is  betwixt  them.  autl  the  one 

present  the 

other,  this  doth  not  gain  any  possession ;  for  that  it  is  not  strictly  and  properly  a  presentation, 
but  rather  a  prayer  to  be  admitted.     14  H.  8.  ^.  b. 

[But  in  the  case  of  co-parceners  the  law  is  different.     For  upon  i  H.  Bl.  417. 
their  not  agreeing  to  present,  the  law  considers  their  right  of  5  H.  7.  8.  pi. 

presenting  as  severed  by  a  partition  to  present  by  turns,  as  much   *J~  *    °    , 

•c  i  J  ,  r   .  .          Jt        ,.  Abr.  346.  pi. 

as  n  they  had  actually  made  such  a  composition  :  therefore  though  If  aj  ^    ^0 

tenants  in   common  must  join  in  a  q'uarc  impedit,  coparceners  Litt.  166.  b. 
need  not.     If  they  cannot  agree,  it  is  of  common  right  that  the  Moore,  135. 

eldest  shall  present  on   the  first  avoidance ;  the  second  on  the  £  '  Ic  hath 
i      i        i  .    T  mi  •         •   -i  been  ques- 

second,  the  third  on  the  third,   and  so  on.      I  his  privilege  goes  tioned,  whe- 

to  the  issue  or  assignee  in  law,  or  in  fact,  such  as  the  grantee  ther  it  goes  to 

(b}y  or  tenant  by  the  curtesy.  the  gra°tee. 

See  Hargr. 

Co.  Litt.  1 66.  b.  n.  a.  The  affirmative  however  is  maintained  by  a  great  living  authority.    See 
iH.B1.4ia. 

If  two  tenants  in  common  be  sued  in  a  qua  re  impedit,  one  make  a  Inst.  1*4. 
default,  and  the  other  appear,  if  he  have  judgment,   he  shall  J^jJi^SL 
have  a  writ  to  the  bishop,  though  on  default  the  plaintiff  is  en-  pi.IM.37,. 
titled  to  a  writ  to  the  bishop  against  him  who   made  default,  pi.  13.  Barker 
And  where  one  suffers  judgment  by  default,  and  the  other  dies  v.  Bishop  of 
pending  the  writ,  this  judgment  will  be  a  bar  to  another  quare  3°^°"' 
impedit  brought  by  the  one  who   suffered  judgment  by  default 
and  the  representative  of  the  other  (in  which  the  former  is  sum- 

VOL.  IV.  I  i  moned 
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moned  and  severed)  to  recover  the  same  presentation ;  though  it 
is  no  bar  to  the  right  of  such  representative  to  recover  on  the 
next  avoidance  in  his  term,  where  they  have  agreed  to  present 
by  turns. 

Bro.  Present.         If  a  lapse  incurs,   where  persons  have  a  right  to  present  by 
pi.  *6.  turns,  it  is  holden,  that  the  right  only  of  the  person  who  had 

then  a  right  to  present,  shall  be  lost. 

Bro.  Qua.Imp.       So,  if  there  are  four  co-parceners,  the  eldest  and  second  pre- 

pl.  118.  sent,  a  stranger  usurps  on  the  third  ;  this  usurpation  will  only 

affect  that  turn,  and  the  fourth  may  present  when  His  turn  comes, 

and,  if  disturbed,  may  have  a  quare  impedit,  for  the  usurpation 

only  disturbed  the  turn  of  the  third. 

Pyke,  widow,         A  quare  impedit  was  brought  against  the  Bishop  of  Bath  and 
executrix,  v.      Wells,  and  Theophilus  Lindsey  clerk,  for  the  vicarage  of  Chew 
Bishop  of  Bath  Magna  with  the  chapel  ofDundrey  annexed,  in  Somersetshire.  The 
and  Lindsay     declaration  stated,  that  the  advowson  belonged  to  one  Richard 
clerk,  C.  R. '     Roberts  in  the  time  of  Queen  Elizabeth,  upon  whose  death  it  de- 
Hil.  zj  G.  3.      scended  to  his  four  daughters  in  coparcenary.    It  then  stated  the 
several  alternate  presentations  by  them  or  their  assignees,  till  the 
seventh  avoidance  thereof,  after  the  death  of  the  said  Richard 
Roberts,  by  the  death  of  John  Hatch,  clerk.    It  then  stated,  that 
upon  that  avoidance  one  Silvanus  Bond,  claiming  title  under  Pru- 
dence Amory,  one  of  the  daughters  of  the  said  Richard  Roberts, 
presented  William  Smith  his  clerk,  who  was  thereupon  admitted. 
It  then  stated  the  presentation  of  one  Robert  Pyke  on  the  death 
of  Smith,  and  the  death  of  Pyke,  which  made  the  present  avoid- 
ance, and  the  plaintiff,  claiming  title  under  Mary  Westcot,    the 
eldest  daughter  of  Richard  Roberts,  said,  that  it  belonged  to  her 
now  to  present  in  this  the  ninth  avoidance  after  the  death  of  the 
said  Richard  Roberts,  and  that  the  defendants  disturbed  her. 

To  this  the  Bishop  pleaded,  that  he  claimed  only  as  ordi- 
nary, fyc. 

The  defendant  Lindsey  in  his  plea  admitted  the  whole  of  the 
declaration  down  to  the  seventh  avoidance  by  the  death  of  Hatch, 
but  derived  a  title  under  Prudence  Amory  to  one  Thomas  Gibbon, 
who  upon  that  avoidance  presented  one  Robert  Rogers  his  clerk, 
who  was  thereupon  admitted,  $c.  and  that  the  said  Robert  Rogers 
died  incumbent  thereof;  that  his  death  made  the  eighth  avoid- 
ance after  the  death  of  the  said  Richard  Roberts.  It  then  stated 
that  Bond  afterwards,  ii]3on  the  death  of  Rogers,  usurping  on  the 
right  of  one  Elizabeth  Pyke,  who  claimed  under  the  fourth  daugh- 
ter of  Richard  Roberts,  presented  Smith  ;  it  stated  also  the  death 
of  Smith,  and  presentation  and  death  of  Pyke,  and  that  it  now 
belongs  to  the  defendant  claiming  title  under  Elizabeth  Squire, 
the  second  daughter  of  Richard  Roberts,  to  present  a  clerk  on 
this  avoidance,  being  the  tenth  avoidance  since  the  death  of  the 
said  Richard  Roberts. 

The  plaintiff  in  his  replication,  after  stating  the  title  of  Sil- 
vanus Bond  to  present  upon  the  seventh  avoidance  by  the  death 
of  Hatch,  said,  that  Thomas  Gibbon,  attempting  to  usurp  upon 
the  said  Silvanus  Bond,  obstructed  him  in  his  presentation,  and 

brought 


(H)  Of  the  Interests  of  Joint-tenants, 


483 


brought  a  quare  imped  it  against  him  and  the  then  Bishop  of  Bath 
and  Wells.  He  then  stated  the  whole  proceedings  on  that  quare 
impedit,  and  that  judgment  was  given  for  the  said  Silvanus  Bond, 
and  a  writ  awarded  to  the  Bishop  to  admit  his  clerk.  It  then 
stated  the  several  continuances  of  the  writs  to  the  Bishop  for 
near  two  years,  when  Smith  was  admitted  at  the  presentation  of 
Bond  in  pursuance  of  that  recovery.  The  plaintiff  then  said, 
that  pending  this  quare  impedit  between  Gibbon  and  Bond,  the 
bishop,  at  the  instance  and  presentation  of  Gibbon,  admitted  the 
said  Robert  Rogers,  which  admission,  fyc.  being  made  pending 
the  said  writ,  by  virtue  of  the  said  judgment,  became  wholly 
void  in  law;  but  that  before  the  said  Silvanus  could  obtain  the 
admission  of  his  clerk,  the  said  Robert  Rogers  died  so  incunaber- 
ing  the  said  vicarage,  fyc. 

The  defendant  in  his  rejoinder,  after  protesting  against  the 
title  of  the  said  Silvanus,  and  protesting  that  the  said  Robert 
Rogers  did  not  die  before  the  said  Silvanus  could  have  ob- 
tained the  admission,  Sfc.  of  his  clerk,  said,  that  the  said  Ro- 
bert Rogers  lived  a  year,  three  months,  and  ten  days  after  the 
giving  of  the  said  judgment,  and  was  during  all  that  time  in- 
cumbent of  the  said  vicarage;  and  that  the  said  Silvanus  did 
not  at  any  time  during  his  lifetime  deliver  any  writ  to  the 
bishop  to  admit  his  clerk,  but  neglected  to  do  it  till  after  the 
death  of  the  said  Robert  Rogers,  and  suffered  him  to  continue 
incumbent  till  the  time  of  his  death. 

To  this  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer. 

The  question  in  this  case  is,  Whether  the  institution  and  in-  Lawrence, 
duction  of  Rogers  pending  the  quare  impedit  brought  by  Gibbon  Serjeant,  for 
against  Silvanus  Bond  be  not  wholly  void?  Whether  the  institu-  l  ie  P  a 
tion  and  induction  of  a  clerk  at  that  time  can  be  considered  as 
a  plenarty  ?  The  effect  of  this  institution  and  induction  being 
to  defeat  the  object  of  the  suit,  it  is  fraudulent,  and  therefore 
void.  For  any  act  done  by  fraud  to  defeat  the  law,  is  void.  In 
Dyer,  295.  b.  p.  16.  it  was  held,  that  if  the  ancestor  a  few  days 
before  his  death,  with  intent  to  discharge  the  heir  of  assets,  en- 
feoff  him  of  the  same  land  by  fraud,  the  heir  shall  not  take  ad- 
vantage of  this  fraud.  In  3  Co.  78.  b.  a  presentation  obtained 
by  collusion  is  void.  Co.  LitL  102.  a.  b.  If  an  action  of  debt 
be  brought  against  the  heir,  and  he  alien,  hanging  the  writ, 
yet  shall  the  land  which  he  had  at  the  time  of  the  original 
purchase  be  charged ;  for  that  the  action  was  brought  against 
the  heir  in  respect  of  the  land.  Again,  in  Co.  Litt.  344.  b. 
At  the  common  law,  if  hanging  the  quare  impedit  against  the 
ordinary  for  refusing  of  his  clerk,  and  before  the  church  was 
full,  the  patron  brought  a  quare  impedit  against  the  bishop, 
and  hanging  the  suit,  the  bishop  admit  and  institute  a  clerk 
at  the  presentation  of  another,  in  this  case,  if  judgment  be 
given  for  the  patron  against  the  bishop,  the  patron  shall  have 
a  writ  to  the  bishop,  and  remove  the  incumbent  that  came  in 
pendente  lite  by  usurpation,  for  pendente  lite  nihil  innovetur. 

I  i  2  In 
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In  the  case  of  Elvis,  Knight,  v.  Archbishop  of  York  and 
others,  in  Hob.  320.  Lord  Hobart  says,  "  I  hold  it  clear  that 
"  the  bishop  cannot  refuse  to  admit  the  clerk  of  the  party  that 
"  recovers,  and  return  a  plenarty  upon  another's  presentation 
"  and  right :"  and  again,  "  It  is  clear  that  the  clerk  that  came 
"  in  hanging  the  suit,  by  the  presentation  of  them  that  have  no 
"  right,  shall  be  removed."  In  3  Leon.  138.  Moore  v.  Bishop 
of  Norwich,  Lord  Anderson  has  these  words,  l(  What  person 
"  soever  is  presented  and  admitted  after  the  action  brought,  and 
"  unless  it  be  that  the  title  of  the  patron  be  paramount  the  title 
*'  of  the  plaintiff  upon  such  recovery,  he  shall  be  removed." 

In  Hob.  193.  Winchcombe  v.  Pulleston,  the  defendant  in  a 
quare  impedit  pleaded  that  the  plaintiff  had  filled  the  church 
hanging  the  writ,  whereupon  the  plaintiff  demurred,  which  con- 
fessed as  much,  and  yet  judgment  was  given  for  a  writ  to  the 
•bishop  ;  and  F.  N.  B.  35.  c.  agrees  that  a  presentment  hanging 
the  writ  shall  not  abate  the  writ;  and  7  H.  4.  34.  and  36.  This 
shews  that  there  is  no  plenarty  in  contemplation  of  law  by  a  pre- 
sentation and  institution  during  the  suit,  for  if  there  were,  this 
writ  to  the  bishop  ad  admittendum  clericum  would  be  totally 
useless.  All  these  cases  are  where  the  judgment  was  in  favour  of 
the  plaintiff;  but  that  makes  no  difference,  for  in  quare  impedit 
both  plaintiff  and  defendant  are  actors.  Booth,  121.  230.  Be- 
sides, in  F.  N.  B.  35.  c.  it  is  laid  down,  that  if  the  plaintiff's 
clerk  be  instituted  and  inducted  pendent  the  writ,  it  shall  not 
abate  the  plaintiff's  writ ;  but  in  that  case,  if  the  defendant  re- 
cover against  the  plaintiff,  he  shall  avoid  the  plaintiff's  clerk; 
and  so,  if  the  defendant's  clerk  be  admitted  pendent  the  writ 
against  him,  if  the  plaintiff  recover,  he  shall  avoid  the  de- 
fendant's clerk. 

There  can  be  no  doubt  then  from  these  cases,  but  that  the 
-admission  of  Rogers  pending  the  suit,  was  merely  void,  and  that 
during  his  lifetime  Bond  might  have  removed  him.  The  ques- 
tion, then,  arises,  Whether  Bond's  suffering  him  to  continue 
incumbent  till  his  death  will  make  any  difference?  whether  it 
makes  that  a  plenarty  which  would  otherwise  have  been  wholly 
void  ?  It  certainly  does  not ;  for  no  length  of  time  can  give  effect 
and  validity  to  a  void  act.  Qtiod  ab  initio  non  valet,  tractu  tem- 
poris  non  convalescit.  The  moment  the  judgment  was  given, 
Rogers  was  as  to  Bond  amoved.  In  2  Roll.  Abr.  350.  pi.  6.  if  a 
man  recover  in  a  quare  impedit  against  the  iricumbent,  the  in- 
cumbent is  so  removed  by  the  judgment,  that  the  recoveror  may 
present  to  the  church  without  any  other  amoval  of  the  incum- 
bent, though  the  incumbent  continue  incumbent  de  facto  until 
the  presentment  by  the  recoveror.  And  in  pi.  7.  But  after 
such  recovery  in  a  quare  impedit,  a  stranger  to  the  recovery 
cannot  present  to  the  church;  for,  notwithstanding  the  reco- 
very, still  the  incumbent  continues  incumbent  de  facto  as  to 
strangers.  This  last  authority  shews  the  distinction  between  the 
effect  of  the  recovery  on  the  parties  to  the  suit,  and  on  stran- 
gers ;  that  as  to  the  one,  there  is  a  plenarty ;  as  to  the  other, 

the 
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the  church  is  merely  void.  In  the  first  case,  in  Rolle,  it  may 
be  said  that  the  quare  impedit  was  against  the  incumbent  him- 
self, but  that  in  this  case  it  was  not,  but  only  against  the  pa- 
tron :  but  by  analog}'  the  rule  will  hold  in  either  case,  for  at  the 
time  the  suit  was  instituted  the  church  was  void,  Rogers  was  not 
presented  ;  he  could  not  be  made  a  party  to  the  suit.  It  would 
be  absurd  to  say  that  the  judgment  can  remove  parties  to  the 
suit,  but  not  those  introduced  pending  the  suit.  If,  then,  the 
effect  of  a  judgment  on  a  stranger  admitted  pending  the  suit,  be 
the  same  as  on  the  incumbent  himself  where  he  is  a  party  to  the 
suit,  so  as  to  remove  him  from  the  time  of  the  judgment  being 
given,  I  conceive  it  can  make  no  difference  that  the  writ  was  not 
sued  out  earlier.  For  I  know  of  no  limitation  in  law  for  suing 
out  a  writ  ad  admittendum  clericum.  In  F.  N.  B.  38.  f.  If  a 
man  do  recover  an  advowson,  and  the  six  months  pass,  yet,  if 
the  church  be  void,  the  patron  may  pray  a  writ  unto  the  bishop, 
and  shall  have  it ;  and  if  the  church  be  void  when  the  writ  com- 
eth  to  the  bishop,  the  bishop  is  bound  to  admit  his  clerk.  And 
in  reason  the  same  law  is,  if  the  patron  after  the  six  months 
present  unto  the  bishop,  if  the  church  be  then  void,  the  bishop 
is  bound  to  admit  his  clerk.  This  shews  that  there  is  no  time 
of  limitation  for  suing  out  the  writ,  but  that  it  may  be  sued  out 
at  any  time  whilst  the  church  is  void.  If  so,  the  death  of  the 
party  can  make  no  difference.  In  Hob.  166.  Winchcombe  v. 
Pulleston,  the  same  thing  may  be  void  as  to  one  person  and  not 
as  to  another,  $c.  Again,  "  this  presentation,  4*.  made  upon 
'*  simony,  is  utterly  void  against  the  king,  and  the  church  in 
"  no  sort  filled  by  it :  which  being  so,  it  is  repugnant  in  it- 
"  self  to  say,  That  it  should  be  both  void  and  not  void  at 
"  once  against  the  king.  Now  it  is  confessed  that  it  is  ut- 
"  terly  void  against  the  king  during  the  life  of  Say,  so  that 
*•'  the  king  might  present  as  to  a  void  church,  which  being 
"  granted,  it  is  absurd  to  say  that  his  death  should  alter  the  *>' 

"  case;  for  the  king  cannot  be  dispossessed  or  barred  but 
"  by  an  act,  and  the  death  is  a  privation  but  no  act." — This 
authority  clearly  shews,  that  if  the  church  were  void  as  to  Bond+ 
the  death  of  Rogers  could  make  no  difference.  It  is  clear,  then, 
that  Bond  was  entitled  to  a  writ  to  the  bishop  to  admit  his  clerk ; 
if,  therefore,  the  court  should  give  judgment  in  favour  of  the  pre- 
sent defendant,  they  must  decide  that  a  clerk  coming  in  under 
a  writ  of  ad  admittendum  clericum  is  an  usurper;  and  such  a  deci- 
sion would  be  arraigning  the  justice  of  the  former  judgment.  ^ 

The  question  in  this  case  is,  Whether  the  presentation  now  in  Hill,  Serjeant, 
question  be  the  ninth  or  tenth  turn  of  the  person  claiming  under  f°r  ^e  de- 
the  last  common  ancestor  who  was  seised  of  the  entirety  ?   The  fendant- 
declaration  states  it  to  be  only  the  ninth  turn,  and  omits  for 
that  purpose  the  presentation  of  Rogers.     The  defendant  in  his 
plea  has  introduced  this  presentation.     The  replication  states 
that  this  presentation  was  made  by  one  Gibbon,  pending  a  suit 
in   a  quare  impedit  brought  by   Gibbon  against  one   S.  Bond, 
wherein  there  was  a  judgment  for  Bond ;  but  that  before  Bond's 
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clerk  could  be  admitted,  Rogers  died  incumbent.  The  rejoin- 
der admits  this  judgment,  states  the  particular  time  of  the  death 
of  Rogers,  which  was  long  after  the  judgment  recovered ;  and 
that  Bond  sued  out  no  writ  in  the  lifetime  of  Rogers  to  remove 
him.  I  admit  that  the  presentation  of  Gibbon's  clerk  pending 
the  suit  was  covinous,  and  that  he  might  have  been  removed  by 
Bond.  But  Bond's,  conduct  in  not  removing  him  was  fraudu- 
lent; for  if  he  who  was  first  defrauded  sits  by,  and  suffers  that 
fraud  to  continue,  when  he  might  have  prevented  it,  to  the  pre- 
judice of  a  third  person,  he  is  himself  guilty  of  fraud.  And 
where  an  advowson  descends  to  coparceners,  the  law  is  exceed- 
ingly precise  in  obliging  them  to  due  diligence,  so  as  they  may 
not  by  any  laches  on  their  parts  afreet  the  rights  of  those  who 
arc  to  come  in  succession  after  them.  All  the  cases  which  have 
been  cited  on  the  other  side  prove,  that  Rogers  was  incumbent 
as  to  all  but  parties  to  the  suit.  If  he  had  sued  his  parishioners 
for  tythes,  they  could  not  have  pleaded  this  judgment  in  bar  to 
that  action :  they  could  not  have  impeached  his  title  on  that 
ground  to  recover  as  against  them.  He  was  ,in  full  perception 
of  the  profits,  and  enjoyed  all  the  benefits  of  the  church.  Wats. 
Co.  In.  ed.  folio,  414. ;  octavo,  749.  As  to  Bond,  the  church  was 
so  vacant  by  this  judgment  that  he  might  have  presented  his 
clerk.  The  plaintiff  has  in  some  manner  affirmed  that  a  writ 
was  delivered  to  the  bishop  for  that  purpose.  This  fact,  if 
true,  would  have  been  some  excuse:  but  it  is  false:  here  is 
in  fact  no  averment  of  delivery ;  the  plaintiff  only  says,  "  al- 
<c  though  he  informed  the  court  he  had  delivered  it."  The 
bishop  is  the  officer  of  the  court,  and  if  he  had  been  properly 
served  with  it,  there  can  be  no  doubt  but  he  would  have  exe- 
cuted it.  If  he  had  not,  this  court  would  have  compelled  him 
to  have  done  it.  In  F.  N.  B.  38.  c.  it  is  said,  that  the  party 
recovering  shall  have  an  alias  and  a  pluries,  if  the  bishop  do  not 
execute  the  writ,  and  attachment  against  the  bishop,  if  need  be. 
So,  in  the  case  of  Moore  v.  Bishop  of  Norwich,  cited  from 
3  Leon.,  the  bishop  was  fined  to/,  for  not  executing  the  writ, 
and  a  sicut  alias  under  a  penalty  of  ioo/.  was  awarded.  Or  he 
might  have  had  a  writ  of  quare  non  admisit,  as  in  F.  N.  B.  47.  c. 
If  a  man  do  recover  an  advowson,  and  hath  a  writ  unto  the 
bishop  to  admit  his  clerk,  and  he  will  not  admit  him,  then  the 
party  may  sue  an  alias  and  a  pluries,  or  attachment,  8$c.  or  may 
sue  a  writ  out  of  the  Chancery,  or  out  of  the  Common  Pleas  at 
his  election,  de  quare  non  admisit,  &>c.  This  fine  on  the  bishop 
for  a  contempt  of  the  court  in  not  obeying  the  writ  was  intro- 
duced by  25  Ed.  3.  c.  6.,  which  directs  that  the  temporalties 
shall  not  as  before  be  seized  into  the  king's  hands  for  a  con- 
tempt, but  that  the  court  shall  take  a  reasonable  fine.  Why  did 
not  Bond  then,  armed  with  this  process,  deliver  this  writ  to  the 
bishop,  or  compel  him  to  execute  it  ?  Or  Bond  might  have  had 
Bro.  Ab.  QM.  a  qua.re  incumbravit,  for  though  a  ne  admittas  was  not  sued  out 
Incumb.  p.  3.  to  the  bishop,  that  was  unnecessary,  the  bishop  being  a  party  to 
the  suit.  I  admit,  that  there  is  no  difference  between  the  plain- 
tiff 
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tiff  and  defendant  in  a  quare  impedit,  where  the  defendant  makes 
title. —  But  it  is  manifest,  that  there  would  be  the  greatest  in- 
justice done  to  the  other  parties  in  coparcenary,  if  a  party  who 
had  recovered  in  a  judgment  were  to  lie  by,  and  not  take  ad- 
vantage of  such  recovery  till  the  living  became  void ;  he  would 
by  this  means  get  two  turns.      Now  this  very  thing  is  confessed 
on  this  record,  and  not  the  slightest  excuse  offered  for  it.  Though 
I  may  not  be  able  to  produce  a  case  directly  in  point,   yet  there 
are  many  that  apply  upon  principle.     If  an  incumbent  be  de- 
prived or  resign  to  the  ordinary,  it  is  the  duty  of  the  ordinary 
to  give  notice  to  the  patron,  otherwise  there  can  be  no  lapse; 
or  if  he  collates  or   institutes   on    the  presentation  of  a   false 
patron,  the  true  patron  may  present.     But,  if  the  true  patron 
do  not  present,  and  the  collatee  or  presentee  die  incumbent,  the 
true  patron,  if  he  have  only  an  alternate  right  of  presentation, 
has  lost  his  turn.     This  was  determined  in  the  case  of  Leak  v. 
Bishop  of  Coventry  and  another,   in  Cro.  Eliz.  Sir.     In  that 
case  there  was  an  alternate  presentation  to  two  persons,  and  the 
clerk  of  the  one  patron  had  been  deprived — the  bishop,    with- 
out giving  notice  of  that  deprivation  to  the  other,  collated  his 
clerk,  which  collatee  died  incumbent.     The  court  said  that  this 
collation  by  the  bishop  is  good  against  all  but  the  very  patron, 
and  this  only  through  defect  of  notice,  so  as  he  might  have  re- 
moved the  incumbent  by  a  quare  impcdit.  But  where  lie  doth  not 
remove  him,   so  as  he  dies  incumbent,  this  is  a  serving  of  his 
turn,  and  as  a  presentment  in  his  turn,  so  as  that  the  other  pa- 
tron shall  not  be  now  prejudiced  by  his  negligence,  but  shall  have 
it  now  as  in  his  turn.     And  it  is  a  plenarty  and  incumbency  as 
against  him,  so  as  he  now  may  present,   and  well  say,  that  the 
turn  of  the  other  was  served.     These  cases  shew  the  great  at-  Q«- 
tendon  the  law  requires  where  the  patron  has  only  a  turn,  and 
the  care  it  takes  that  the  interest  of  another  patron  shall  not  be 
affected  by  his  negligence.  Suppose  the  church  had  been  totally 
void,  and  Band  had  sat  still,  and  suffered  a  lapse  to  the  bishop, 
and  the  bishop  had  presented,  that  would  have  satisfied  his  turn. 
And  as  in  that  case  the  other  parceners  could  not  interfere  to 
prevent  the  lapse  to  the  bishop,  so  in  this  case  there  was  no 
possible  way  for  them   to  make  Bond  take  any  steps  to  remove 
JRoger?.     Here  Rogers  lived  a  considerable  time  after  the  judg- 
ment was  recovered;  but  supposing  he  had  lived  a  much  shorter 
time,  still  if  he  had  not  been  removed,   Bond's  turn  would  have 
been  satisfied.     In   the  great  commcndam  case  of  the  King  and 
Queen  v.  Bishop  of  London  and   others,  in  4  Mod.  212.  and 
i  Lord  Raym.  26.,  it  was  held  that  if  the  incumbent  die  during 
the  continuance  of  the  dispensation,  the  king  will  lose  his  title 
to  present.    This  being  determined  against  the  crown,  holds  a 
fortiori  against  a  subject. 

The  present  case  is  grounded  on  wilful  laches,  which  is  not 
denied  by  the  plaintiff  himself.  Had  the  dispute  been  only  be- 
tween Gibbon  and  Bond,  and  Bond  had,  after  the  recovery,  per- 
mitted Gibbon's  clerk  to  continue  incumbent,  his  acquiescence 
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would  have  prejudiced  no  one.  But  where  other  persons  have 
an  interest,  his  acquiescence  shall  not  be  allowed  to  prejudice 
their  rights.  For  in  law  and  in  equity,  where  there  is  an  alien- 
ation, of  which  a  party  may  take  advantage,  and  neglects  to  do 
it,  and  such  neglect  works  prejudice  to  a  third  person,  there  the 
rule  rfpendcntc  lite  nihil  innovetur  does  not  hold. 

There  is  a  great  difference  where  the  vacancy  is  caused  by  the 
death  of  the  incumbent,  and  where  it  is  caused  by  his  resigna- 
tion. It  was  held  in  the  case  of  the  Queen  v.  Bishop  of  Lincoln 
and  Ligh,  Cro.  Eiiz.  119.,  that  by  an  avoidance  by  resignation 
or  deprivation,  the  queen  should  not  lose  her  presentment  ;  but 
if  the  incumbent  had  died,  it  were  otherwise.  And  so  in  Golds^ 
66.  86,  The  reason  is,  that  an  avoidance  made  by  resignation 
may  be  covinous,  and  therefore  shall  not  pass  for  a  turn  ;  but 
that  in  case  of  death,  there  can  be  no  ground  for  presuming 
covin. 

Lord  Loughlorough,  after  stating  the  pleadings  and  the  argu- 
ments that  had  been  used  by  the  counsel  on  each  side,  said  —  It 
is  material  upon  these  pleadings  to  inquire  at  what  time  Smith 
was  presented  by  Bond.  Neither  the  replication  nor  the  rejoin- 
der have  stated  any  given  time  when  the  presentation  was  made. 
But  the  plea  has  stated  expressly  that  lingers  died  incumbent, 
and  that  Smith  was  not  presented  by  Bond  till  after  the  death  of 
Rogers  in  the  eighth  turn,  after  the  death  of  Richard  Roberts. 
That  presentation  must  therefore  have  been  an  usurpation  upon 
the  right  of  the  person  then  entitled  to  present;  and  as  the  re- 
plication has  neither  avoided  nor  denied  this  fact  in  the  plea,  of 
course  it  stands  admitted.  There  must  therefore  be  judgment 
for  the  defendant.] 

Co  Litt.  186.        Joint-tenants  and  tenants  in  common  may,  according  to  the 
Bro.  tit.  interests  they  have,  join  or  sever  in  making  leases,  and  such  leases 


*54-     shall  bind,  whether  made  to  commence  in  prasenti  ovfuturo. 

848.  ||  But,  though  joint-tenants  join  in  the  demise,  yet,  as  each  hath  for  this  purpose  a  right 
to,  and  each  demises  only,  his  own  share,  consequently,  each  can  put  an  end  to  the  demise, 
as  to  his  own  share,  whether  his  companion  join  with  him  or  not;  and  may,  giving  notice 
to  quit,  recover  such  share  in  ejectment,  on  his  several  demise.  Doe  v.  Chaplin,  3  Taunt. 
lao.  Co.  Litt.  186.  a.  See  the  cases  referred  to,  supra,  tit.  Ejectment,  vol.  iii.  26.  to  which 
add  Doe  v.  Grant,  iz  East,  jui.|| 

a  Roll.  Abr.          I3ut5  if  there  be  two  joint-tenants,    and  they   make  a  lease 

447  86*  LlU     ^7  parol  or  deed  poll,  reserving  rent  to  one  only,  yet  it  shall 

Vent.  161         enure  to  both;  but,  if  the  lease  had  been  by  deed  indented, 

i6a,  163.          the  reservation  should  have  been  good  to  him  only  to  whom 

Dy.  363.  a.       it  was  made,  and  the  other  should  have  taken  nothing.    The 

reason  of  the  difference  is  this:    Where  the  lease  is  by  deed 

poll  or  parol,    the  rent   shall   follow    the  reversion,    which    is 

jointly  in  both  lessors  ;  and  the  rather,  because  the  rent  being 

something  in  retribution  for  the  land  given,    the  joint-tenant^ 

to  whom   it  is  reserved  ought  to  be  seised  of  it  in  the  same 

manner  he  was  of  the    land  demised,  which  was  equally   for 

the  benefit  of  his  companion  as  himself;  but,  where  the  lease 

is  by  deed  indented,    they  arc    estopped  to  claim  the  rent  in 

any 
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any  other  manner  than  is  reserved  by  the  deed,  because  the 
indenture  is  the  deed  of  each  party,  and  no  man  shall  be 
allowed  to  recede  from,  or  vary  his  own  solemn  act. 

If  two  tenants  in  common  of  lands  join  in  a  lease  for  years  by  Roll.Abr.877. 
indenture  of  their  several  lands,  this  shall  be  the  lease  of  each 
for  their  respective  parts,  and  the  cross-confirmation  of  each 
for  the  part  of  the  other,  and  no  estoppel  on  either  part,  because 
an  actual  interest  passes  from  each  respectively,  and  that  ex- 
cludes the  necessity  of  an  estoppel,  which  is  never  admitted 
if  by  any  construction  it  can  be  avoided,  as  being  one  of  those 
things  which  the  law  looks  upon  as  odious,  because  it  chokes 
and  disguises  the  truth. 


2.   }Vhere  the  Acts  of  one  -jcitt  be  equally  advantageous  as  if  done  by 

both. 

If  there  be  two  joint-tenants  who  hold  by  knight's  service,  and  Co.  Litt.  7o.b, 
one  of  them  perform  the  service  by  going  with  the  king  to  war,  »  Inst.34. 
4'c.  this  shall  suffice  for  both ;   for  though  they  be  two  tenants, 
yet  they  hold  only  by  one  tenure. 

If  there  be  two  joint-tenants  of  land  holden  by  heriot-ser-  Owen,  151. 
vice,  and  one  die,    the  other  shall  not  pay  heriot-service ;  for  ?ut!erT* 
there  is  no  change  of  tenant,  the  survivor  continuing  tenant  of 
the  whole  land. 

It  hath  been  holden,  that  the  possession  of  one  joint-tenant  is  Ford  v.  Lord 

the  possession  of  the  other,  so  far  as  to  (a)  prevent  the  statute  of    «ey»  „  j 

385.  6  Mod. 
limitations.  44.S.C.  [So, 

in  the  case  of  tenants  in  common.  In  order  that  the  statute  of  limitations  may  run,  there 
must.be  an  adverse  possession;  a  disseisin,  and  a  disseisin  strictly  proved:  the  bare  taking 
of  the  profits  by  the  one  is  not  an  actual  disseisin,  |jnor  is  the  levying  of  a  fine  of  the  whole 
by  the  one  of  itself  an  ouster  of  the  other.||  Reading  v.  Rawsterne,  2  Ld.  Raym.  830.  Fair- 
claim  v.  Shackleton,  5  Burr.  2604.  But  the  perception  of  the  rent  and  profits,  though  not  of 
itself  an  actual  ouster,  may  be  evidence  of  an  ouster ;  and  therefore  Lord  Harduicke  said, 
that  a  fine  and  non-claim  by  one  tenant  in  common  will  bar  his  companion,  if  he  do  not  call 
the  person  levying  it  to  an  account  of  the  profits.  Story  v.  Lord  Windsor,  2  Atk.  634.  Earl 
of  Sussex  v.  Temple,  i  Ld.  Raym.  312.  And  in  the  case  of  Doe  v.  Prosser,  Cowp.  217.,  it 
was  adjudged,  that  an  uninterrupted  possession  for  thirty-six  years  by  one  tenant  in  common 
of  the  rents  and  profits  without  any  account  to,  demand  made,  or  claim  set  up  by,  his  com- 
panion, was  sufficient  ground  for  a  jury  to  presume  an  actual  ouster  of  such  companion;  and 
it  was  said,  that  in  the  above  case  of  Fairclaim  v.  Shackleton,  a  possession  of  twenty-six 
years  by  receipt  of  rents  and  profits,  was  holden  not  to  be  an  actual  ouster  of  the  co-tenant, 
because  it  was  a  fact  which  the  jury  had  not  found,  which  it  had  not  been  left  to  them  to 
presume,  and  which,  therefore,  the  court  could  not  presume.  ||  But  the  levying  of  a  fine  of 
the  whole  by  one  tenant  in  common,  and  perception  of  the  rents  and  profits  afterwards  by 
him  for  nearly  five  years  without  account,  was  not  considered  as  evidence  from  which  the 
jury  should  be  directed,  particularly  against  the  justice  of  the  case,  to  find  an  ouster  of  his 
companion  at  the  time  of  the  fine  levied,  so  as  to  make  an  actual  entry  necessary  to  enable 
the  latter  to  maintain  an  ejectment.  Peaceable  v.  Read,  i  East,  568. ||  (a)  So,  if  two  joint- 
tenants  be  disseised,  and  one  enter,  this  is  in  law  the  entry  of  both,  and  so  it  shall  be  pleaded. 
Bridgm.  129.  ||But,  if  on  the  descent  of  an  estate  to  parceners,  one  of  them  is  under  a 
disability,  which  continues  more  than  twenty  years,  and  the  other  does  not  enter  within  that 
time,  the  disability  of  the  one  does  not  preserve  the  title  of  the  other  after  the  twenty  years 
elapsed.  Roe  v.  Rowlston,  2  Taunt.  44i.|| 

II  So,  the  possession  of  one  parcener  is  the  possession  of  the  Doe  v.  Keen, 

other  so  as  to  create  a  seisin  in  the  other,  and  carry  her  share  ZT'^'3^' 
,       j  ,        ,    .  »  bee  also  Doe 

by  descent  to  her  heirs.  v  pearson, 

If  6  East,  1 73. 
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If  a  man  devise  certain  annuities  to  his  four  sons  out  of  cer- 
tain lands,  and  devise  over,  that  if  his  heir  do  not  pay  these 
annuities,  the  sons  shall  have  the  land ;  if  the  annuities  be  not 
paid,  and  one  of  the  sons  enter  generally,  this  shall  be  an  entry 
for  all  the  four  sons,  they  being  joint-tenants.  || 

Also,  if  two  joint-tenants  be  of  an  advowson,  and  the  one  pre- 
sent to  the  church,  and  his  clerk  be  admitted  and  instituted, 
this,  in  respect  of  the  privity,  shall  not  put  the  other  out  of  pos- 
session, but  that  if  that  joint-tenant  who  presenteth  dicth,  it  shall 
serve  for  a  title  in  a  quare  impedit  brought  by  the  survivor. 

If  there  be  two  joint-tenants  by  disseisin,  abatement,  or  in- 
trusion, and  the  disseisee  or  owner  of  the  land  release  to  one  of 
them,  this  shall  enure  only  for  the  benefit  of  him  to  whom  the 
release  was  made,  who  being  seised  per  mie  ct  per  tout  is  capable 
of  such  a  release,  and  by  the  delivery  of  the  release  the  whole 
freehold  and  inheritance  by  operation  of  law  vesting  in  him,  the 
interest  of  his  companion,  being  by  wrong,  is  immediately  de- 
vested  and  vanished. 

But,  if  two  men  usurp  by  a  wrongful  presentation  to  a  church, 
and  their  clerk  is  admitted,  instituted,  and  inducted,  and  the 
rightful  patron  releaseth  to  one  of  them,  this  shall  enure  to  them 
both,  for  that  the  usurpers  come  not  in  merely  by  wrong,  but 
their  clerk  is  in  by  admission  and  institution,  which  are  ju- 
dicial acts. 

So,  if  a  man  be  disseised,  and  the  disseisor  make  a  feoffment 
to  two  men  in  fee,  if  the  disseisee  release  by  his  deed  to  one  of 
the  feoffees,  this  release  shall  enure  to  both  the  feoffees,  because 
they  come  in  by  title  and  purchase,  and  not  by  wrong,  and  are 
presumed  to  have  a  warranty  annexed  to  their  estate,  which  is 
greatly  favoured  in  law. 

If  a  feoffment  be  made  to  A.  and  B.  by  deed,  and  livery  be 
made  to  A.  in  the  absence  of  B.  in  the  name  of  both,  the  livery 
is  good  to  pass  the  estate  to  both  ;  but,  if  the  feoffmeut  had  been 
without  deed,  and  the  livery  given  to  one  in  name  of  both,  it 
should  operate  to  him  only ;  because  the  parties  are  united  in  a 
deed,  they  all  take  as  one;  therefore  livery  to  one  in  the  name 
of  the  rest,  is  an  actual  delivery  to  them  all;  but  without  deed 
they  are  not  so  united ;  and  therefore  the  delivery  to  one  in  the 
name  of  several,  is  no  actual  delivery  to  the  rest,  but  the  whole 
estate  must  reside  in  him  to  whom  it  is  delivered,  and  a  subse- 
quent assent  cannot  take  it  out  of  him,  such  assent  being  not  so 
solemn  as  the  feoffment.  Besides,  in  the  case  of  the  feoffment 
by  deed  A.  may  be  looked  upon  as  the  attorney  of  B.  to  receive 
livery,  and  therefore  the  estate  shall  immediately  vest  in  B.  be- 
cause every  man  is  presumed  to  assent  to  a  grant  for  his  ad- 
vantage ;  but  the  feoffment  without  deed  will  admit  of  no  such 
construction,  because  no  man  can  receive  livery  as  attorney  to 
another  without  an  appointment  by  deed. 

So,  if  a  feotfment  be  made  to  A.  and  B.  and  the  feoffor  give  a 

1  letter  of  attorney  to  deliver  seisin,  and  the  attorney  give  livery  to 

A.  in  the  absence  of  B.  in  the  name  of  both,  this  is  a  good  livery ; 

for 
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for  though  the  entire  possession  be  delivered  to  one  only,  yet 
they  being  joint-tenants  by  the  deed  of  feoffment,  such  livery 
to  one  makes  no  alteration  or  change  of  the  possession,  because 
if  the  livery  had  been  made  to  both,  each  had  been  placed  in  the 
possession. 

So,  if  a  lease  for  years  is  granted  to  A.  and  B.,  the  remainder  Co.  Litt.  49. 
to  C.  in  fee,   and  livery  is  made  to  A.  in  the  absence  of  B.  s  C°-  94. 
whether  the  conveyance  be  by  deed  or  without,  the  livery  is  *R°U.Abr.  8. 
good,  and  vests  the  remainder  in  C.  because  by  the  bare  demise 
A.  and  B.  have  an  interest ;  each  being  equally  entitled  to  the 
whole  possession,  either  may  invest  himself  in  the  whole  posses- 
sion by  entry,  or  receive  the  possession  from  the  lessor  by  the 
solemnity  of  livery  ;  and  therefore  when  the  whole  possession  is 
delivered  by  the  lessor,  and  livery  is  made  to  A.  in  the  absence 
of  B.  in  the  name  of  both,  this  livery  is  sufficient  to  vest  the  re- 
mainder in  C.  because  A.  had  as  much  power  to  receive  the 
possession  of  the  whole,  as  if  the  lease  for  years  had  been  made 
to  him  only,  he  and  B.  being  joint-tenants  by  the  demise,  and 
thereby  seised  per  mie  8$  per  tout. 

If  a  surrender  be  made  of  a  copyhold  estate  to  A.  and  B.  and  Yelv.  i.  #  vide 
their  heirs,  and  A.  corne  in  within  the  time  of  the  proclamations,  *•**•  Copyhold. 
but  B.  do  not,  whether  A.  shall  have  the  whole,  or  a  moiety 
shall  be  forfeited,  dubitatur. 

3.   IVliere  the  Acts  of  one  icill  bind  the  other >  "whether  to  his  Ad- 
vantage or  Prejudice. 

Herein  we  must  observe,  that  regularly  every  act  done  by  one  Bridg'm.  119. 
joint-tenant  for  the  benefit  of  him  and  his  companion  shall  bind  *  Co.  67. 
the  other:  but  no  injurious  act  of  one  joint-tenant  alone  shall  TRu^dep 
prejudice  his  companion.  El.  80-! 

Where  a  lease  for  twenty-one  years  contained  a  proviso,  that  in  case  either  of  the  parties  or  their 
respective  heirs  or  executors  wished  to  put  an  end  to  the  term  at  the  expiration  of  the  first  seven 
or  fourteen  years,  six  months'  notice  in  writing  should  be  given  under  his  or  their  resjjective hands; 
it  was  holden,  that  a  notice  to  quit  signed  by  two  only  of  three  executors  of  the  original  lessor, 
to  whom  he  had  bequeathed  the  freehold  as  joint-tenants  in  fee,  expressing  it  to  be  given  on 
behalf  of  themselves  and  the  third  executor,  was  not  good  within  the  terms  of  the  proviso.  The 
Court  held  further,  that  this  notice  could  not  be  supported  upon  the  general  rule  of  law, 
that  one  joint-tenant  may  bind  his  companion  by  an  act  doneybr  his  benefit ;  for  that  it  does 
not  appear  that  the  determination  of  the  lease  was  for  the  benefit  of  the  co-tenant,  the  proof 
of  which  lies  upon  the  party  who  would  avail  himself  of  it.  They  held  further,  that  the  notice 
being  such  as  the  tenant  was  to  act  upon  at  the  time,  no  subsequent  recognition  of  it  by  the 
third  executor  can  make  it  good  by  relation ;  and  that  his  joining  in  the  ejectment  was  no  evi- 
dence of  his  original  assent  to  bincl  the  tenant  by  the  notice.  Right  v.  Cuthell,  5  East,  491. || 

Therefore,  if  there  be  two  joint-tenants  of  a  seignory,  and  one  Co.  Litt.  148- 
disseise  the  tenant,  this  shall  suspend  but  a  moiety  of  the  seignory;  b.    9  Co.  135. 
for  his  companion  shall  not  be  prejudiced  by  his  injurious  act,  to  **• 
which  he  was  no  party,  and  therefore  after  such  disseisin  the  dis- 
seisor  is  liable  to  the  distress  of  his  companion  for  his  moiety  of 
the  seignory. 

If  there  be  two  joint-tenants,  and  one  of  them  levy  a  fine  this  alnstjie. 

docs  I!  The  levying 
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of  a  fine  of       does  not  bar  his  companion,  unless  he  omit  to  make  his  claim 
the  whole  by    within  five  years  after  his  title  accrued, 
one  joint- 
tenant  is  not  of  itself  without  an  adverse  claim  set  up  at  the  time  it  was  levied  an  ouster  of 
the  other.     Vide  supra.\\ 

Co.  Litt.  If  there  be  two  tenants  in  common  of  an  advowson,  and  they 

197.  b.  bring  a  quare  impedit,  and  the  one  release,  yet  the  other  shall  sue 

for  and  recover  the  whole  presentment. 

Dais.  44.  If  two  joint-tenants  make  a  feoffment  on  condition  that  if 

p!'33'  they  pay  such  a  sum  before  a  certain  day  they  may  re-enter,  and 

before  the  day  one  of  them  release  this  condition  to  the  feoffee, 

this  shall  not  bind  his  companion. 

Co.  Litt.  If  two  tenants  in  common  be  of  the  wardship  of  the  body,  and 

*97-  b.  a  stranger  ravish  the  ward,  and  the  one  tenant  in  common  release 

to  the  ravisher,  this  shall  go  in  benefit  of  the  other  tenant  in 

common,  and  he  shall  recover  the  whole,  and  thjs  release  shall 

not  be  any  bar  to  him. 

Co.  Litt.  80.  b.      But,  if  two  joint-tenants  be  of  a  ward,  and  the  one  disparage 
Bridgm.  139.    the  heir,  both  shall  lose  the  wardship;  for  the  words  of  the 

statutes  are,  fy  omne  commodum,  fyc. 

*  Inst.  302.          Two  joint-tenants  for  years,  or  for  life,  one  of  them  doth 

waste,  this  is  the  waste  of  them  both  as  to  the  place  wasted ; 

yet  the  words  of  the  statute  of  Gloucester  are,  home  que  tient ; 

but  treble  damages  shall  be  recovered  against  him  who  did  the 

waste  only. 

Co.  Litt.  aj.  a.       If  there  be  two  or  more  joint-tenants  of  land  whereof  a  woman 
a  Co.  67.          is  dowable,  and  one  of  them  assign  her  dower  thereout,  this  is 

*  er  •  397-        good,  and  shall  bind  the  others,  because  they  were  compellable 

to  assign  it  in  such  manner.  But,  if  one  of  them  had  assigned 
her  a  rent  thereout,  in  lieu  of  dower,  this  would  not  bind  the  rest, 
because  they  could  not  have  been  compelled  to  it  by  suit. 

(I)  Of  Severance  and  Survivorship  :  And  herein, 

i.  Of  the  Eight  of  Survivorship,  and  what  Tilings  will  survive. 

Co.  Litt.  181.  '  PHEJws  accrescendi,  or  right  of  survivorship,  takes  place  only 
between  joint-tenants;  as,  where  lands  are  given  to  two  men 
and  their  heirs,  the  survivor  shall  have  the  whole;  for  being 
limited  to  them  and  their  heirs,  the  feoffbr  or  donor  hath  thereby 
transferred  the  absolute  property  to  them.  But  how  the  word 
heirs  came  to  signify  the  heirs  of  one  of  them,  so  as  to  exclude 
the  heirs  of  him  who  died  first,  is  not  easy  to  be  determined,  and 
can  be  accounted  for  no  otherwise  than  that  both  joint-tenants 
being  entitled  to  the  whole  during  their  respective  lives,  the 
survivor  having  continued  longest  in  possession  was  therefore 
presumed  to  have  done  most  service  to  the  feud,  and  upon  that 

Salk.  392.  account  was  allowed  to  transmit  it  to  his  heirs.  Also,  says  my 
Lord  Chief  Justice  Holt,  the  common  law  does  not  love  to 
multiply  tenures. 

Co.Litt.iSi.b.  So,  if  land  be  given  to  two  men  for  life  or  years,  they  are 

joint- 
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joint-tenants,  and  the  survivor  shall  hold  the  whole  for  his  life, 
or  according  to  the  number  of  years  limited  in  the  conveyance. 

But,  if  a  man  let  lands  to  A.  and  B.  during  the  life  of  A.,  if  Co.Litt.i8i.b. 
B.  die,  A.  shall  have  all  by  survivorship  ;  but,  if  A.  die,  B.  shall 
have  nothing. 

A  naked  trust  or  authority  cannot  survive;  but  a  trust  coupled  Co.  Litt.  181. 

with  an  interest  shall  survive  together  with  it.  ,b-  JB"t*°r 

this  vide  head  of  Trusts. 

If  a  lease  be  made  to  A.  and  B.  for  their  lives,  and  the  life  of  Co.  Litt.  191.  a. 
the  longer  liver  of  them,  and  they  make  partition,  and  then  A.  *  Ro11-  Abr. 
die,  the  lessor  shall  enter  into  his  part  ;  for  B.  has  no  title  to  it,  I5°* 
because  the  right  of  survivorship  was  lost  by  the  partition,  which 
destroyed  the  joint-tenancy;  nor  will  the  words  to  the  longer  liver 
be  of  any  use  to  B.  because  they  were  void  at  first,  being  no 
more  than  the  law  implied  in  the  joint-estate. 

Two  joint-tenants  of  a  rent-charge  or  rent-service,  and  one  33  H.  6.»o.b. 

of  them  dies,  the  survivor  shall  recover  all  the  arrearages  which  I£E'3',£-s1s,lse' 

,11  ,  ,.r   ,.          /...  ^°.  18.    a  RolL 

incurred  and  became  due  in  the  lite-time  ot  his  companion.  ^br  86i 

Two  joint-tenants  sow  their  land  with  corn,  and  one  of  them  Roll.  Abr.  717. 
dies,  the  corn  sown  shall  go  to  the  survivor,  and  the  moiety  shall  («)  So,  if  two 

not  be  to  the  executors  of  die  person  deceased;  for  thev  are  sup-  Joint-te9ants 

,  .       .r       c    ,          .,  ,       ,    .  .    .  •  sow  their  land, 

posed  to  carry  on  the  cultivation  of  the  soil  by  (a)  joint-stock.      ^j  one  of 

them  lets  his  moiety  for  years,  and  he  who  did  not  let  dies,  the  other  shall  have  the  corn  as 
survivor.     Owen.  loz. 

But,  if  husband  and  wife  are  joint-tenants,  and  the  husband  Roll.  Abr.  737. 
sows  the  land  with  corn,  and  dies,  the  crop  shall  go  to  the  exe-  #  vide  supra, 

cutors  of  the  husband,  as  it  seems;  for  this  land  is  not  cultivated  !t"er^^-d 
..  i     i        •    •  r-itij          it      tne  authorities 

by  a  joint  stock,  but  it  is  totally  the  corn  or  the  husband,  and  the  there  c}ted. 

property  of  it  seems  not  to  be  lost  by  committing  it  to  the  joint- 
possession,  any  more  than  if  it  had  been  sown  in  the  land  of  the 
wife  only. 

So,  if  there  be  two  tenants  in  common,  and  one  of  them  sow  Perk.  §  j»j. 
the  land,   and  die,  his  executors  shall  have  the  corn  ;   because 
they  have  different  interests,   and  are  supposed  to  cultivate  by 
different  stocks,  and  not  by  a  joint  one. 


2.  At  tthat  Time  the  Right  of  Swdvorship  is  to  take  place. 

This  right  is  to  take  place  immediately  upon  the  death  of  the  Co.Litt.i8i.b. 
joint-tenant,  whether  it  be  a  natural  or  civil  death;   as,  if  there 
be  two  joint-tenants,  and  one  of  them  enter  into  religion,  the 
survivor  shall  have  the  whole. 

Also  it  is  laid  down  as  a  rule,  that  there  shall  be  no  right  of  Co.  Litt.  1  8  8.  a. 
survivorship,  unless  the  thing  be  in  jointure  at  the  instant  of 
the  death  of  him  who  first  dieth  ;  nihil  de  re  accrescit  ei  qui  nihil 
in  re  quandojus  accresceret  habet. 

Therefore,  if  there  be  two  joint-tenants  of  a  rent,  and  one  of  Co.  Litt.  1  8  8.  a. 
them  disseise  the  tenant  of  the  land,  this  is  a  severance  of  the  I48-  *>• 
jointure  for  a  time  ;  for  the  moiety  of  the  rent  is  suspended  by 
unity  of  possession  and  .therefore  cannot  stand  in  jointure  with 

the 
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the  other  moiety  in  possession,  so  that  if  during  such  suspension 
one  joint-tenant  die,  there  can  be  no  survivorship. 

Co.Litt.iSj.b.  Two  femes  joint-tenants  of  a  lease  for  years,  one  of  them 
taketh  husband,  and  dieth,  yet  the  term  shall  survive;  for  though 
all  chattels  real  are  given  to  the  husband,  if  he  survive,  yet  the 
survivorship  between  the  joint-tenants  is  the  elder  title,  and  after 
the  marriage  the  feme  continued  sole  possessed;  for  if  the 
husband  dieth,  the  feme  shall  have  it,  and  not  the  executors  of 
the  husband.  But  otherwise  it  is  of  personal  goods. 

3.  WJiat  Disposition  will  work  a  Severance,  and  defeat  the  Right 
of  Survivorship :  And  herein, 

i.  What  Disposition  with  a  Stranger  will  work  a  Severance. 

Co.  Litt.  Although  joint-tenants  are  seised  per  mie  $•  per  tout,  yet  to 

1 86.  a.  divers  purposes  each  of  them  hath  but  a  right  to  a  moiety  ;   as 

to  enfeoff,  give  or  demise,  or  to  forfeit  or  lose  by  default  in  a 
prtEcipe ,-  and  therefore,  where  there  are  two  or  more  joint- 
tenants,  and  they  all  join  in  a  feoffment,  each  of  them  in  judg- 
ment of  law  gives  but  his  part. 

Co.  Litt.  1 86.        So,  if  there  be  two  joint- tenants,  and  they  both  make  a  feoff- 
a.    (a)  But       ment  in  fee,  a  gift  in  tail,  or  lease  for  life,  fyc.  upon  condition, 
every  joint-      ancj  j]iaj.  for  breach  thereof  one  of  them  shall  enter  into  the 
wanrantufe      whole,  yet  he  shall  enter  but  into  (a]  a  moiety,  because  no  more 
•whole,  be-        in  judgment  of  law  passed  from  him. 
cause  a  man 
may  warrant  more  than  passeth  from  him.    Co.  Litt.  186.  a. 

Co.  Litt.  If  one  joint-tenant  bargains  and  sells  his  moiety,  and  dies  be- 

186.  a.  fore  the  deed  is  enrolled,  yet  the  deed  being  afterwards  enrolled,  4 

shall  work  a  severance  ab  initio,  and  support  by  relation  the  in- 
terest of  the  bargainee. 

Cro.  Ja.  53.           But,  if  one  joint-tenant  bargains  and  sells  all  the  lands,  and 
Co. Litt.  186.    before  enrolment  the  other  dies,  his  part  shall  survive;   for  the 
147.  a.b.          freehold  not  being  out  of  him,  the  jointure  remains,  and  though 
afterwards  the  deed  is  enrolled,  yet  only  a  moiety  shall  pass ;  for 
the  enrolment  by  relation  cannot  make  the  grant  of  any  better 
effect  than  it  would  have   been  if  it   had  taken  effect  imme- 
diately. 

Co.  Litt.  185.  If  a  recovery  be  had  against  one  joint-tenant,  who  dies  before 
execution,  the  survivor  shall  not  avoid  his  recovery,  because  that 
the  right  of  the  moiety  is  bound  by  it. 

i  Vern.  63.  If  one  joint-tenant  agree  to  alien,  and  do  not,  but  die,  this 

That  such  an    wjjj  not  sever  the  ioint-tenancy,  nor  bind  the  survivor, 
agreement 

does  not  bind  at  law.     Co.  Litt.  184.  b.  185.  a.     [|Btit  in  equity  it  may  be  enforced  against 
the  survivor,  if  the  articles  amount  to  an  equitable  severance  of  the  jointure.    See  a  Ves.  634.!) 

May  v.  Hook,        ||  Articles  of  agreement  by  an  infant,  though  made  in  consider- 

Co.  Litt.  246.  ation  of  marriage,  will  not  operate  as  a  severance  of  the  joint- 

a.  n.  i.     i  Br.  tenancv  n 

Ch.  Rep.  1 1 2.  '  T 
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T\vo  joint-tenants  of  a  church  lease,  one  whereof  being  taken  Moyse  v. 

sick  in  a  journey,  to  sever  the  jointure  and  provide  for  his  wife  Coles,  Pr.  Ch. 

sends  for  the  schoolmaster  of  the  town,  (who  was  the  only  person  "*•    |^rn' 

he  could  get  to  come  to  him,)  and  acquainted  him  with"  his  in-  £q!  Ca.  Abr. 

tendons,    and    desired    him  to  prepare  an  instrument  for  that  293.pl.a.S.C. 

purpose;  the  schoolmaster  drew  a  kind  of  deed  of  gift  of  the  In  the  two 

Jease  from  the  sick   man  to  his  wife,  which  he  executed  and  ^  bo°ks  the 
.     .  ,          ,f  i        •  i    •      i  11    circumstances 

died:    and  this  being  to  the  wife,  and  void  in  Jaw,  she  would  Of  this  case 

have  made  it  good  in  equity,  but  was  dismissed,  being  voluntary  are  differently 
and  without  consideration.  stated; though 

the  result  is  the  same. 

|j  If  one  of  two  joint  legatees  bring  his  bill  for  a  moiety  of  the  Perkins  v. 
money,  this  will  not  sever  the  joint-tenancy.    A  demand,  it  seems,  Bayntun,  i  Br. 
will  not  sever  it.     But  a  note  would  do  it  (a\  because  the  joint-  9^'^'c^' 
tenancy  may  be  severed  by  any  contract.     And  if  they  should  Rep.  234. 
say  in  an  answer  that  they  had  agreed  so  to  do,  the  Court  would 
construe  them  to  have  done  a  sufficient  act  to  sever. || 

[A  recital  in  a  marriage  settlement  to  which  one  only  of  two  Partricke  v. 
joint-tenants  was  party,  that  she  should  enjoy  her  moiety  of  per-  Pow'e«, 
sonal  estate  to  her  separate  use,  and  a  covenant  on  the  part  of  *    l  " 54' 
her  husband  that  she  should  enjoy  it  quietly,  SfC.  and  that  for 
•want  of  issue  of  her  own  body,  it  should  go  to  the  next  of  kin  of 
her  own  family,  was  holden  by  Lord  Hard-^icke  not  to  sever  the 
jointure;  for  where  there  is  no  agreement  for  that  purpose,  there 
must  be  an  actual  alienation  to  make  it  amount  to  a  severance; 
and  in  this  case  there  was  nothing  more  than  a  declaration  of 
one  of  the  parties.] 

2.  "WhatDisposition  or  Conveyance  by  one  Joint-tenant  or  Tenant 
in  common,  with  his  Companion,  will  work  a  Severance. 

The  proper  conveyance  by  one  joint-tenant  to  another,  and  aaH.  6.  43.  b. 
what  will  most  effectually  sever  the  joint-tenancy,  is   a  release.  Perk.  §  193. 
But  one  joint-tenant  cannot  enfeoff  his  companion,  because  they  £?7'         . 
are  both  already  seised  (b)  per  mie  $•  per  tout  ,•  and  this  manner   20o.b.  aRoll. 
of  conveyance  passing  by  livery,  cannot  operate  so  as  to  give  him   Abr.  86. 
what  he  already  hath.     But  tenants  in  common  cannot  release  W  And  there- 
to each  other,  for  a  release  supposeth  the  party  to  have  the  thing  ,01^'     .  ?rf 

J       ,    ..    .          ..     »    betwojomt- 
in  demand ;  but  tenants  in  common  have  several  distinct  free-   tenants,  and 

holds,  which  one  cannot  transfer  to  the  other  without  the  so-  one  release  to 

lemnity  of  livery.  tne  otner»  this 

passeth  a  fee 

without  the  word  heirs,  because  it  refers  to  the  whole  fee,  which  they  jointly  took,  and  are 
possessed  of  by  force  of  the  first  conveyance.     Co.  Litt.  9.  aoo. 

But,  though  a  release  be  the  proper  conveyance  from  one  joint-  Chester  v. 
tenant  to  another;  yet,  if  the  jury  find  that  the  one  joint-tenant  Wilson,  Vent. 

did  grant  or  convey  to  another,  this  amounts  to  a  release;    for  ^'r  Sld/4-**- 
.i      °i       .        -        ,  J,  :  .  ,  .       o.C.  abaund. 

they  having  tound  the  substantial  part,  the  court  is  to  apply  the  96.  S.  C. 

words  according  to  the  operation  they  have  in  law ;  but  every  a  Keb.  641. 
such  conveyance  must  be  pleaded  as  a  release.  s- c-    Raym. 

187.  S.  C. 

4  Mod.  151.  S.  P.    Fitzgib.  a;j. 
So, 
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a  Roll.  Abr.  So,  if  there  be  two  joint-tenants  for  life,  and  one  be  a  feme 
86.  403.  covert,  and  the  baron  and  feme  levy  a  fine  to  the  other  joint- 

Cro.  Ja.  698.  tenant,  and  thereby  grant  totum  &  quicquid  in  the  land  for  the 
Jiustace  v.*  IT  />  ..i  •/•  •>  •>  ,  /»  .  . 

Scawen;  #  llte  ot  tne  w"e»  uPon  tne  «eath  of  the  other  joint-tenant  the 
vide  6  Co.  78.  lessor  may  enter  ;  for  the  fine  enured  by  way  of  release,,  and  then 
b.  S.  P.  the  other  joint-tenant  must  have  claimed  the  whole  from  the  first 

feoffment  ;  so  could  have  had  the  whole  but  for  his  own  life. 
Bp.  of  Salis-          An  agreement  between  joint-tenants  of  an  advowson,  that  they 
bury  v.  Phil-     should  be  tenants  in  common,  and  that  each  of  them  should 
«>?    Salk       Present  alternately  [executed  on  both  sides,]  amounts  to  a  sever- 
43?  S.  C.          ance  and  release. 

Ld.  Raym.  535.  S.  C.  12  Mod.  321.  S.  C.  ((But  before  the  statute  of  5  Ann.  c.  18.  it  could 
affect  only  the  possession  ;  it  left  the  advowson  still  in  jointure,  and  they  must  all  have  joined 
in  a  writ  of  right  of  advowson.  Corbett's  case,  i  Co.  87.  a.|| 

Ireland  v.  ||  An  agreement  by  the  husbands  of  two  joint-tenants  to  make 

Rittle,  i  Atk.    partition,  and  a  partition  actually  made  under  such  agreement, 
w^  not       ^  ^e  inheritance  of  the  wives.  || 


a.  n.  2. 

Leon.  167.  If  there  be  two  joint-tenants  of  a  rent,  the  one  may  release  to 

the  other  ;  but,  if  the  rent  be  behind,  the  one  cannot  release  his 

interest  in  the  arrearages  to  another. 

Co.  Litt.  186.  One  joint-tenant  or  tenant  in  common  may  let  his  part  for  (a) 
a.  Owen,  years  or  at  will  to  his  companion  ;  for  this  only  gives  him  a  right 
83*  '  Moore  &  °^  ta^me  l^e  wn°le  profits,  when  before  he  had  but  a  right  to  the 
pi.  194.  (a)'lf  moiety  thereof,  and  he  may  contract  with  his  companion  for  that 
father  and  purpose,  as  well  as  he  may  with  any  stranger. 
son  be  joint- 

tenants  for  100  years,  and  the  son  take  a  lease  from  the  father  of  lands  for  15  years  to  begin, 
&c.  the  same  shall  conclude  the  son  to  claim  the  whole  term  or  parcel  of  it  by  survivorship. 
a  Leon.  159.  said  by  Plowden,  and  agreed  to  by  the  Court. 

a  Roll.  Abr.  A  partition  or  severance  between  joint'-tenants  of  a  (b}  freehold 
ajj.  Co.  Litt.  must  be  by  deed,  because  by  the  notoriety  of  investiture  they  take 
(^But  'oint-  ^  J°'n^y  '  anc^  *°  a^er  that,  a  matter  of  solemnity  is  required, 
tenants  for  which  is  a  deed.  But  tenants  in  common  (c)  may  make  a  partition 
years  might  without  deed;  because  that  is  only  a  setting  out  by  metes  and 
make  partition  bounds,  according  to  the  first  investiture,  which  gave  each  of 

' 


statute  29  Car.  a.  c.  3.  of  frauds  and  perjuries.  Co.  Litt.  187.  a.  ((47  E.  3.  aa.  19  Ass.  pi.  i. 
30.  Ass.pl.  8.  Full.  Penal.  R.  a.  57.  (c)  But,  not  without  writing  executed  by  livery, 
since  the  statute  of  frauds  :  indeed  there  can  be  now  no  partition  of  land  by  parol.  Johnson 
v.  Wilson,  Willes,  248.  7  Mod.  345.  S.  C.  Vin.  Abr.  tit.  Partition,  (D.)  pi.  8.  notes,  S.  C.|| 

Hinton  v.  [If  two  joint-tenants  enter  into  articles  to  make  partition,  and 

Hinton,  a  Ves.  sucn  articles  amount  in  equity  to  a  severance  of  the  joint-tenancy, 
634-    II  A         ^      wjjj  j^  enforce(j  against  the  survivor. 
covenant  to  » 

sell,  though  it  does  not  sever  the  joint-tenancy  at  law,  will  in  equity.  See  3  Ves.  257.  a  Br. 
Ch.  Rep.  aao.;  but  see  Pr.  Ch.  lai.  A  parol  agreement  for  partition  even  by  joint-tenants  in 
fee,  if  in  part  executed  and  long  acquiesced  in,  will  be  enforced  in  equity.  Ireland  v.  Rittle, 
i  Atk.  541.  So,  where  two  tenants  in  common,  one  of  them  an  infant,  and  his  guardian, 
joined  in  making  partition  by  parol  ;  .and  the  infant,  after  attaining  the  age  of  twenty-one 
years,  granted  leases  of  the  entirety  of  his  allotment,  and  acquiesced  for  seventeen  years,  and 
afterwards  filed  a  bill  for  partition;  Lord  Manners  refused  to  decree  one;  for  that  the 
.  -  *  plaintiff 
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plaintiff  by  his  own  acts  had  ratified  the  partition  already  made;  and  that  his  acquiescence 
also  for  so  great  a  length  of  time,  during  which  the  defendant's  tenants  had  laid  out  large 
sums  in  improvements,  on  the  faith  of  their  title  being  in  severally,  raised  an  equity,  which 
would  stop  the  Court  from  interposing  to  disturb  what  had  been  done;  and  that  the  plaintiff 
therefore  had  no  righl  lo  more  lhan  a  conveyance  in  pursuance  of  the  partition  already  made  ; 
which  was  ordered  accordingly.  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  367.  —  A  severance  of 
the  joinlure  may  be  inferred  from  the  conduct  of  the  parties :  it  is  mere  matter  of  evidence. 
It  is  not  necessary  to  shew  a  specifick  act  of  division  of  each  part  of  the  property,  if  there  has 
been  a  general  dealing  sufficient  to  manifest  the  intention  to  divide  the  whole.  The  acts 
done  as  lo  parts  may  be  evidence  as  to  the  rest,  as  to  which  no  acts  had  been  done.  Per 
Lord  Eldon,  in  Crooke  v.  De  Vandes,  u  Ves.  333.  So  in  the  case  of  Jackson  v.  Jackson, 
7  Ves.  535.  and  9  Ves.  591.  where,  though  by  the  residuary  disposition  to  the  testator's  two 
sons,  and  the  survivor,  their  or  his  heirs,  executors,  administrators,  and  assigns  for  ever,  they 
took  as  joint-lenants  the  leasehold  and  personal  estate  embarked  in  trade;  yet,  upon  all  the 
circumstances,  the  transactions  for  twelve  years,  as  between  themselves  a  severance  was  to  be 
implied,  both  as  to  the  profits  and  the  capital.  [| 

If  a  bequest  of  the  residue  of  personal  estate,  which  is  a  joint-  Hall  v.  Digby, 
tenancy,  be  employed  by  mutual  consent  in  trade,  this  shall  not  4  **r*  **•  *^ 
amount  to  a  severance,  or  defeat  the  right  of  survivorship. 

So,  where  two  executors,  joint-tenants  of  the  residue  of  their  Baldwin  v. 
testator's  personal  estate,  divided  the  same,  except  a  sum  of  500^.  Johnson,  in 
4  per  cent,  bank  annuities,  which  they  set  apart  to  answer  a  life  C     7    J;5 

<•  »        1  1  1       1  1  •>!  T        1          179*'          ^ne 

annuity  ot    201.  bequeathed   by  the  will,   and  then  one  died,  prayerofthe 
making  the  plaintiffs  his  executors;    it  was   attempted  to  be  bill  being, that 
argued,  that  this  amounted  to  evidence  of  an  intended  severance  the  bank  an- 

of  the  whole  property ;  but  the  Lord  Chancellour  determined,  "m^es  should 
,  J    i      I  •  •          i         i   •          r  •         i  •      be  transferred 

that  in  respect  of  the  bank  annuities,  the  claim  of  survivorship  jn  trust  to 

must  prevail.]  answer  the 

annuity,  in 

order  to  be  forthcoming  at  the  annuitant's  death,  and  these  divided  in  moieties,  or  to  that 
effect,  the  bill  was  dismissed  with  costs,  a  Wooddes.  133.  a  Br.  Ch.  Rep.  4.55.  S.  C.  ^\  illing 
v.  Baine,  3  P.  Wins.  113. 

|]  Where  a  power  was  given  to  trustees  to  make  sale  of,  or  Abel  Y.  Heath-. 
convey  in  exchange  the  estate  for  the  best,  or  such  other  equivalent  ?ote>  a  Ves. 
interest  in  lands  as  they  should    think  proper,    and  for  that  (^'Ret>  \  I' 
purpose  to  revoke,  and  limit  new  uses;  it  was  determined  by  g.c.    (a)  It 
Lord  Chancellour  Loughborough  (a\  that  the  power  authorized  had  been 
a  partition ;  founding  his  opinion  upon  its  being  in  effect  an  argued  before 
exchange,  as  the  consequences   and  effects  of  a  partition  and  r^^slon- 
exchange,  as  to  the  interests  of  the  parties,  are  precisely  the  crSj  Wh0  in- 
same.     But  this  decision  has  been  brought  into  question  by  clined  to  think 
what  fell  from  Lord  Eldon  (6)  in  a  subsequent  case,   who  ex-  the  power 
pressed  his  opinion  very  strongly  both  upon  the  argument,  and  ™*  ^       e  ' 
afterwards  in  delivering  his  judgment,  that  a  power  to  exchange  excision,  and 
would  not  authorize  a  partition.     It  was  not  necessary  however  recommended' 
for  his  Lordship  to  infringe  upon  this  decision  in  the  case  then  anotner  argu- 
before  him,  for  in  that  case  there  was  a  power  of  sale  only  given,  n|fnjj<ou 
and  such  a  power,  he  was  clear,  would  not  authorize  a  partition,  T.  Farquhar, 
whatever  a  power  of  exchange  might  do.  n  Ve«.  467. 

See  also  Mr. 

Sugdrn's  Tr.  of  Powers,  466,  &c.  and  the  case  of  Attorney  General  v.  Hamilton,  i  Madd.  214* 
before  the  Vice-chancellour,  whose  learned  and  able  argument  strongly  indicates  his  opinion, 
though  he  was  not  called  upon  to  decide  the  point,  that  a  power  to  exchange  would  not 
warrant  a  partition. 

VOL.  IV.  K  k  By 
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By  the  General  Inclosure  Act  of  41  Geo.  3.  c.  109.  §  16* 
reciting,  "  that  it  may  happen,  that  some  of  the  proprietors  of 
"  messuages,  &c.  and  persons  entitled  to  allotment  or  allot- 
"  ments  to  be  made  by  virtue  of  any  such  act  [of  inclosurej, 
"  may  be  seised  thereof  in  joint-tenancy,  or  as  co-parceners,  or 
"  tenants  in  common,  and  cannot,  by  reason  of  infancy,  settle- 
"  ment,  or  absence  beyond  seas,  make  an  effectual  division 
"  thereof;  it  is  therefore  enacted,  that  it  shall  be  lawful  for  any 
"  such  commissioner  or  commissioners,  and  he  and  they  is  and 
"  are  hereby  anthorized  and  empowered  (upon  the  request  in 
*•  writing  of  such  joint-tenants,  or  co-parceners,  or  tenants  in 
"  common,  or  any  or  either  of  them,  or  of  the  husbands, 
"  guardians,  trustees,  committees,  or  attornies  of  such  as  are 
"  under  coverture,  minors,  lunaticks,  or  under  any  other  in- 
"  capacity  as  aforesaid,  or  absent  beyond  seas)  to  make  partition 
"  and  division  of  the  messuages,  fyc,  and  allotment  or  allotments 
"  to  such  of  the  said  owners  or  proprietors  who  shall  be 
"  entitled  to  the  same,  as  joint-tenants,  co-parceners,  or  tenants 
"  in  common ;  and  to  allot  the  same  accordingly  to  such  owners 
"  and  proprietors  in  severally ;  and  from  and  immediately  after 
"  the  said  allotments  shall  be  so  made  and  declared,  the  same 
"  shall  be  holden  and  enjoyed  by  the  person  or  persons  to 
*{  whom  the  same  shall  be  allowed  in  severally  in  such  and  the 
"  same  manner,  and  subject  to  such  and  the  same  uses,  as  the 
"  undivided  parts  or  shares  of  such  estates  would  have  been 
"  held  in  case  such  partition  and  division  had  not  been  made."H 

* 

3.  At  'wliat  Time  such  Disposition  must  be  made  to  take  effect. 

Co.  Litt.  168.        Regularly,  every  disposition  by  one  joint- ten  ant  to  bind  his 
Roll.  Abr.  848.  companion  must  be  (a)  an  immediate  disposition;  for  the  sur- 
mnt-tenant"6  v'lv'mS  joint-tenant  claiming  the  whole  by  the  original  investiture, 
covenants  to     the  whole  must  descend  to  him,  unless  his  companion  hath  dis- 
stand  seised  to  posed  of  it  from  him  in  his  life-time, 
the  use,  &c.  of 
the  moiety  of  his  companion  after  his  death,  no  use  shall  arise,  because  but  a  bare  possibility; 

Noy,  14.  though  he  survive  his  companion.    Moore,  776. If  two  joint-tenants  be  of  a  term, 

and  the  one  of  them  grant  to  J.  S.,  that  if  he  pay  to  him  io/.  before  Michaelmas,  that  then  he 
shall  have  his  term;  the  grantor  die  before  the  day;  and  J.  S.  pay  the  sum  to  his  executors 
at  the  day,  yet  he  shall  not  have  the  term,  but  the  survivorship  shall  hold  place;  for  it  was 
in  nature  of  a  communication.  Co.  Litt.  184,  185. That  an  agreement  by  one  joint- 
tenant  to  alien  will  not  be  decreed  in  equity,  a  Vern.  63. 

Co.  Litt.  185.        But,  if  two  joint-tenants  are  in  fee,  and  one  lets  his  moiety  to 
a.    Bro.  tit.      J.  S.  for  years,  to  begin  after  his  death,  this  is  good,  and  shall 
Grants,  154.      ^ind  the  other,  if  he  survives,  because  this  is  a  present  dis- 
position, and  binds  the  land  from  the  time  of  the  lease  made,  so 
that  he  cannot  after  avoid  it. 

Litt.  §  389.  But  a  devise  for  years  in  such  manner  by  one  joint-tenant  will 

i  Roll.  Abr.  noj.  Dmd  tne  other  surviving,  because  that  is  no  present  dis- 
position, nor  binding  on  the  devisor  himself,  inasmuch  as  he  may 
revoke  or  cancel  his  will,  and  so  destroy  that  devise. 

Litt.  §  387.  Also,  if  there  be  two  joint-tenants  of  lands,  and  oue  of  them 

devise 
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devise  away  that  which  belongs  to  him,  and  die,  this  is  a  void  Perk.  6500. 
devise,  and  the  devisee  takes  nothing,  because  the  devise  does  Cro.  Ja.  106. 
not  take  effect  till  after  the  death  of  the  devisor  (b\  and  then  the  Pa^A  will 
surviving  joint-tenant  takes  the  whole  by  a  prior  title,  viz.  from  says  Lord 
the  first  feoffment.     But  in  this  case  if  the  devisor  survive  the  Redesdalc,  so 
other  joint-tenant,  then  the  devise  is  good  for  the  whole,  because  ^r  a;      '8  a 
he  being  the  surviving  joint-tenant,   has  the  whole  by  survivor-  p^ertv''^ 
ship,   and  then  the  words  of  the  will  are  sufficient  to  carry  the  designation  of 
whole  estate.     Besides,  at  the  time  of  making  the  will,   though  a  special  heir 
he  was  not  sole  tenant,  yet  he  was  seised  per  mie  fy  per  tout,  and  against  the 
it  is  impossible  to  fix  upon  any  particular  part  which  he  meant  ™°rso°  ^  e 
to  devise,  because  he  could  not  then  call  one  part  of  the  land  whom  the 
more  his  own  than  another,  and  the  most  genuine  construction  property 

seems  to  give  the  whole  land,  since  he  was  seised  per  tout  of  it  at  w?«ld  other- 
,i      .  •        ~f  .1       i      •  wise  come  by 

the  time  of  the  devise.  what  may  b* 

called  devolution  of  law  :  but  that  cannot,  from  the  nature  of  the  instrument,  have  the  effect 
of  depriving  of  a  right  a  person  who  does  not  claim  by  devolution  of  law,  but  by  virtue  of  a 
preceding  gift  or  instrument.  That  must  have  been  the  ground  on  which  it  was  established, 
that  the  will  of  a  joint-tenant  cannot  sever  the  jointure.  It  is  an  instrument  by  which  the 
maker  is  enabled  only  to  bar  his  heir  at  law  or  representative,  but  which  caunot  be  allowed 
to  alter  the  rights  of  third  persons,  i  Sch.  &  Lefr.  195.  [j 

Also,  if  there  are  two  joint-tenants,  and  one  of  them  sur-  Co.Litt.j9.b. 
renders  his  moiety  to  the  use  of  his  last  will,  and  dies  before  the  Roll.  Abr.  501. 
surrender  is  presented,  having  made  his  will,  this  is  a  severance  *J*°  '         ' 
of  the  jointure;  for  when  presented,  it  relates  to  the  time  of  the  porter  v'/ 
first  surrender.  Porter,  Cro. 

Ja.  100. 

If  two  joint-tenants  for  life  are,  and  one  of  them  makes  a  lease  Poph.  96. 


for  years  of  his  moiety,  either  to  begin  presently,   or  after  his   ^loore,  395- 
death,  and  dies,  this  lease  is  good  and  binding  against  the  sur-  ^ot"  RgZ3* 
vivor.     The  reason  whereof  is,  that  notwithstanding  the  lease  40I.'  Dver. 
for  years,  the  joint-tenancy  in  the  freehold  still  continues,  and   187.3.    Plow. 
in  that  they  have  a  mutual  interest  in  each  other's  life,  so  that  263-    Cro.Ja. 
the  estate  in  the  whole,  or  in  any  part,  is  not  to  determine  or  ^g*   b  °"g  '"' 
revert  to  the  lessor  till  both  are  dead;  for  the  life  of  the  one,  as  jg^  a. 
well  as  of  the  other,  was  at  first  made  the  measure  of  the  estate  3  Buls.  131. 

granted  out  by  the  lessor,  and  therefore  so  long  as  either  of  them  z  And-  l6- 

•  c     i       •   •  •          i.  Vern   1  1  i 

lives,  it   the  joint-tenancy  continues,    he  is   not  to  come  into 

possession.  Now  these  joint-tenants  having  a  reciprocal  interest 
in  each  other's  life,  when  one  of  them  makes  a  lease  lor  years  of 
his  moiety,  this  does  not  depend  for  its  continuance  on  his  life 
only,  but  on  his  life  and  the  life  of  the  other  joint-tenant,  which- 
soever of  them  shall  live  longest,  according  to  the  nature  and 
continuance  of  the  estate  whereout  it  was  derived  ;  and  then  so 
long  as  that  continues,  so  long  the  lease  holds  good,  and,  by 
consequence,  such  lessee  shall  hold  out  the  surviving  joint-tenant 
and  the  reversioner  till  the  estate,  whereout  his  lease  was  derived, 
be  fully  determined. 

But,  if  a  rent  were  reserved  on  such  lease,  this  is  determined  Co.  96. 
and  gone  by  the  death  of  the  lessor  ;  for  the.  survivor  cannot  *Ioor?>  139- 
have  it,  because  he  comes  in  by  title  paramount  the  lease,  and  ^',^' 
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(a)  But  quaere,  the  heirs  of  the  lessor  have  no  title  to  it,  because  they  have  no 
if  the  exe-        /a\  reversion  or  interest  in  the  land. 

cutors  or  ad-     v   ' 

ministrators  cannot  maintain  an  action  of  debt  or  covenant,  either  upon  the  covenant  in  law  or 

express  covenant,  for  payment  of  the  rent,  if  there  be  any. 

Whitlock  v.          A.  and  B.,  joint-tenants  for  their  lives,  A.,  by  indenture  leases 
Horton,  Cro.    the  moiety  which  he  holds  in  jointure  with  J3.,  to  C.  for  sixty 

Ja.  91-  Moore,  years  from  tne  death  of  B.t  if  he  the  said  A.  shall  so  long  live,  and 
776.  S.  C.  by      »-  -  ~    -  „..<,, 

the  name  of 


"Whitlock  v. 
Hartwell, 
i  Roll.  Abr. 
89.  S.C.  by 
the  name  of 
Whitlock  v. 
Huntwell. 


Cro.  Ja.  337. 
Roll.  Rep. 
309.     3 Buls- 
130.    a  Roll. 
Abr.  131. 
Daniel  and 
Waddington. 


demises  the  other  moiety  to  C.,  for  sixty  years  from  his  own  death, 
if  B.  shall  so  long  live;  then  A.  dies,  and  B.  survives;  and  it  was 
adjudged  that  this  lease  was  void  for  both  moieties;  for  by  the 
first  words  it  was  a  good  lease  from  A.,  of  his  part  upon  the  con- 
tingency of  his  surviving  B.,  but  that  never  happened ;  and  as  to 
^.'s  part,  A.  had  not  power  to  lease  or  contract  for  it  during  the 
life  of  #.,  though  he  had  happened  after  to  survive  him,  for  that 
was  but  a  bare  possibility,  which  could  not  be  leased  or  contracted 
for,  and  therefore  the  lease  was  void  in  the  whole. 

A.  and  B.,  joint-tenants  for  their  lives,  A.  leases  his  part  for 
sixty  years,  if  he  and  B.  so  long  live ;  then  B.  surrenders  his 
part,  and  takes  back  a  new  estate ;  then  A.  dies,  living  B. ;  and 
it  was  adjudged,  that  this  lease  made  by  A.  was  determined  by 
his  death ;  for  the  joint-tenancy,  which  would  have  given  them 
or  their  lessees  an  interest  in  each  other's  life,  is  by  the  surrender 
of  B.  determined  and  gone,  and  then  the  lease  of  A.  stood  single 
upon  his  own  life,  and,  consequently,  by  his  death  is  determined. 
So,  it  would  be,  if  after  such  lease  for  years  by  one  joint-tenant 
they  had  made  partition  of  the  joint-estate,  and  then  the  lessor 
had  died,  his  lease  would  be  at  an  end,  because  the  joint-tenancy* 
which  should  have  supported  it  after  his  death,  is  by  the  par- 
tition defeated  and  gone. 

||  By  settlement  on  the  marriage  of  A.  with  B.  lands  were 
settled  to  the  use  of  A.  for  life,  remainder  to  B.  for  life,  re- 
mainder to  the  heirs  of  B.  to  be  begotten.  This  estate-tail 
descended  on  C.  and  D.  the  daughters  of  the  marriage.  The 
remainder  in  fee  also  descended  to  them  as  heirs  of  their 
mother's  brother,  and,  consequently,  from  a  person  who  had  the 
fee  distinct  from  the  estate-tail.  C.  levied  a  fine  with  proclam- 
ations of  one  moiety,  and  filed  a  bill  in  chancery  for  a  par- 
tition, and  devised  the  lands,  and  the  present  bill  was  by  persons 
Smith,  are  claiming  under  C.  against  persons  claiming  under  D.  to  revive 
used.  tjje  proceeclingS  jn  the  former  suit.  It  was  contended  for  the  de- 
fendants, that  C.  having  a  moiety  in  the  estate-tail,  the  remainder 
to  both  sisters  in  fee,  her  fine  would,  as  to  the  remainder  in  fee, 
only  bind  a  moiety  of  that  moiety,  and  not  a  moiety  of  the  en- 
tierty ;  and  it  was  alleged,  that  if  she  had  been  seised  of  a  moiety 
in  tail,  with  remainder  to  herself  and  a  stranger  in  fee,  her  fine 
would  clearly,  as  to  the  remainder  in  fee,  have  affected  only  a 
moiety  of  the  moiety,  and  that  the  question  only  was,  whether 
the  sisters  being  interested  in  the  estate-tail,  as  well  as  the  re- 
mainder in  fee,  could  make  any  difference.  But  by  Lord  Kenyan, 
then  Master  of  the  Rolls,  —  By  the  fine  C.  obtained  a  base  fee  in 

that 


Church  v. 
Edwards, 
j  Br.Ch.Rep. 
1 80.     See 
3  Prest.  Con- 
Tey.  90,  &c. 
where  the 
grounds  of 
this  decision, 
as  well  as  that 
of  Oakley  v. 
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that  moiety  in  which  she  had  an  estate-tail.  How  can  you 
differ  the  moiety  in  which  she  had  the  estate-tail  from  that  in 
which  she  had  the  remainder  in  fee?  It  would  be  rather 
curious  to  distinguish  the  one  from  the  other  for  the  purpose  of 
depriving  her  of  the  moiety  in  which  she  had  an  estate-tail. 
The  estate-tail  is  now  spent  by  the  death  of  the  sisters,  and  the 
reversion  is  fallen  in.  His  lordship  offered  a  case ;  which  was 
afterwards  sent  to  the  Common  Pleas,  upon  the  question, 
whether  C.  under  the  settlement,  and  by  her  fine,  acquired  a 
fee  simple  in  any  and  what  parts  of  the  estates  settled  ?  and  the 
judges  of  that  court  concurred  in  the  opinion  of  the  Master  of 
the  Rolls. 

Two  persons,  tenants  in  common,  in  tail,  of  a  copyhold  tene-  Oakley  v. 
ment,  agreed  on  a  partition,  and  by  that  agreement  each  tenant  Smith,  lEden, 
was  to  have  particular  parcels  of  the  copyhold,  and  afterwards  \^  ^   ™   ' 
each  person  made  a  surrender  to  the  other  of  the  parcels  allotted  3  Prest.  Conv. 
for  that  person.     The  defendant,   the  eldest  son  of  one  of  the  103. 
tenants  in  tail,  contended,  that  the  entail  subsisted  in  a  moiety 
of  the  original  moiety  of  his  mother,   that  is,  the  moiety  of  the 
entierty  of  those  lands,   which   were   allotted   to  her,  and  the 
Master  of  the  Rolls  made  a  decree  in  his  favour ;  which  was  af- 
firmed on  a  re-hearing  by  Lord  Keeper  Henley^  on  the  ground 
that  the  several  daughters  only  barred  a  moiety  of  their  respec- 
tive estates,  viz.  allotments.l] 

4.   What  shall  be  a  total  Severance,  or  but  for  a  limited  Time. 

It  hath  been  holden  in  equity,  that  if  three  persons  are  jointly  Salk.  158. 
interested  in  the  trust  of  a  term  for  years,  and  one  of  them  mort-  York  T.  Stone, 
gages  his  third  part,  that  hereby  the  joint-tenancy  is  wholly 
severed,  and  that  it  was  not  like  the  case  where  a  person  makes 
his  will,  and  afterwards  mortgages  his  estate,  in  which  it  was 
agreed  to  be  no  total  revocation  ;  ibr  my  Lord  Corxpcr  held,  that 
a  joint-tenancy  was  odious  in  equity,  and  not  like  the  case  of  a 
will,  which  might  have  been  for  the  benefit  of  the  mortgagor,  and 
not  have  been  revoked ;  but  that  it  was  to  the  disadvantage  of 
the  mortgagor  that  the  joint-tenancy  should  continue;  for  thereby, 
if  he  happen  to  die  first,  all  his  estate  and  interest  goes  from  his 
representatives  to  the  survivor. 

If  there  be  two  joint-tenants  of  a  rent,  and  one  of  them  disseise  Co.  Lite, 
the  tenant  of  the  land,  this  severs  the  joint-tenancy  for  a  time;  188.  a.  148. 
for  the  moiety  of  the  rent  is  suspended  by  unity  of  possession,  and  b>  x"/)n7>  U) 
therefore  cannot  stand  in  jointure  with  the  other  moiety  in  pos- 
session. 

If  two  joint-tenants  be  of  a  term,  an/1  the  one  grant  parcel  of  Cro.  Eliz. 

the  term  to  a  stranger,  by  this  the  iointure  of  all  is  severed.  33-    Svms's 

J  J  case.     ||  But 

in  this  case  Manwood  agreed,  that  if  a  man  be  possessed  of  a  term  in  right  of  his  wife,  and 
grant  parcel  of  it  to  another,  vet,  after  the  death  of  the  baron,  the  feme  shall  have  the  residue 
of  the  term  that  was  not  granted,  and  it  shall  be  only  an  alteration  of  what  was  granted.)} 
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5.  How  far  tlie  Charges  or  Incumbrances  of  one  Joint-tenant  shall 
affect  the  Survivor. 

Litt.  §  286.  Regularly,  all  grants  or  charges  by  one  joint-tenant  out  of  the 

Co.  Litt.  184.    land  fall  off  with  his  life,  and  cannot  affect  the  survivor,  because, 

b.  Bndgm.43.  tnere  being  no  immediate  disposition   of  the  land  itself,  that 

comes  whole  and  entire  to  the  survivor  under  the  first  title,  and, 

by  consequence,  over-reaches  all  intermediate  charges  or  grants 

thereout  by  the  other  joint-tenant  who  is  dead. 

Co.  Litt.  184-  Therefore,  if  one  joint-tenant  acknowledge  a  recognizance,  or 
AI  .2-R°j1'  a  statute,  or  suffer  judgment  in  an  action  of  debt,  fyc.  and  die  be- 
tenants  (F)  "  ^ore  executi°n  na^j  it  shall  not  be  .executed  (a)  afterwards;  but, 
p.  i,  ».  if  execution  be  sued  in  the  life-time  of  the  conusor,  it  shall  bind 

(a)  So,  if  one    the  survivor:  also,  in  all  these  cases,  if  he  that  charges  survive, 
joint-tenant  in  it  sha]1  bind  for  ever. 
fee-simple  be 

indebted  to  the  king,  and  die,  after  his  decease  no  extent  shall  be  made  upon  the  land  in  the 
hands  of  the  survivor.  Co.  Litt.  185.  a. 


Co.  Litt. 
1 86.  b. 


Co.  Litt.  184. 
b.     a  Roll. 
Abr.  88. 
6  Co.  79. 
Lord  Aber- 
gavenny's 
case. 


aSaund.  28. 


a  And.  202. 


But,  if  one  joint-tenant  grant  vesturam,  or  hcrbagium  terrce,  for 
years,  and  die,  this  shall  bind  the  survivor.  So,  if  two  joint- 
tenants  are  of  a  water,  and  one  grants  a  separate  piscary  for 
years,  and  dies,  this  shall  bind  the  survivor ;  because  in  these 
cases,  the  grant  of  the  one  joint-tenant  gives  an  immediate  in- 
terest in  the  thing  itself  whereof  they  are  joint-tenants. 

Also,  Chough  a  statute  or  recognizance  acknowledged  by  one 
joint-tenant  shall  not  bind  his  companion,  unless  execution  was 
taken  out  in  the  life-time  of  him  who  acknowledged  it ;  yet,  if  after 
such  acknowledgment,  the  joint-tenant  who  acknowledged  it  had 
released  to  his  companion,  the  land  would  be  chargeable  with  the 
statute,  though  he  who  acknowledged  it  had  died  before  execution, 
because  his  acceptance  of  the  release  prevents  his  claiming  by 
survivorship. 

So,  if  one  joint-tenant  in  fee  acknowledges  a  recognizance, 
and  afterwards  both  joint-tenants  bargain  and  sell  the  lands  to 
a  stranger,  who  reconveys  it  to  them,  and  then  he  who  acknow- 
ledged the  recognizance  dies,  the  moiety  of  the  land  shall  be 
charged  with  the  recognizance,  notwithstanding  the  survivor- 
ship. 

6.  Of  Severance  by  Opei-ation  of  Law. 

If  a  man  hath  issue  three  sons,  and  he  devises  to  his  two 
youngest  sons  lands  to  them  jointly  for  their  lives,  and  the  eldest 
son,  who  hath  the  reversion  in  fee,  dies,  by  which  it  descends  to 
the  second  son,  this,  by  operation  of  law,  is  a  severance  of  the 
joint-tenancy. 

So,  if  there  be  three  joint-tenants  for  life,  and  the  reversion  be 
granted  to  one  of  them,  the  jointure  is  severed  as  to  the  third  part 
of  him  to  whom  the  reversion  is  so  granted. 


a  Co.  60.  b. 

Wiscot's  case. 

Co.  Litt.  132. 

b.  S.P.    Cro. 

Eliz,48i.  570,  S.P.    aSaund.386.  S.C.  cited. 


If 
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If  two  joint-tenants  levy  a  6ne  and  declare  no  uses,  they  are  a  Co.  58. 
seised  as  before. 

If  land  be  given  to   two  jointly  with  warranty,  and  one  of  Hob.  25. 
them  make  a  feoffment  of  his  part,  the  warranty  is  lost  as  to  (a)  But,  if 
him,   but  the  other   may  vouch  for  his  moiety;    but,  if  they  partidon  pur- 
make  partition,  the  warranty  is  lost  as  to  both  by  the  (a)  com-  suant  to  the 
mon  law.  statute  3iH.  8. 

c.  i.  &jaH.8.  c.  33.,  the  warranty  remains,  because  they  do  it  by  compulsion.    Co.  Litt.  187. 
6  Co.  i  a.  b. 

If  one  joint-tenant  in  fee  take  a  lease  for  years  of  a  stranger  Co.  Litt. 
by  deed  indented,  and  die,  the  survivor  shall  not  be  bound  by  l85<  ** 
the  conclusion,  because  he  claims  above  it,  and  not  under  it. 

7.  Of  Severance  by  Compulsion  of  Law ;  and  therein  of  the  Writ 
de  Partitione  facienda. 

At  common  law  joint-tenants  and  tenants  in  common  were  Litt.  $290. 
not  compellable  to  make  partition,  except  by  the  custom  of  some  Co-  Litt- l8?' 
cities  and  boroughs. 

But  now  by  the  31  H.  8.  c,  i.  reciting  the  inconveniencies 
which  joint-tenants  and  tenants  in  common  lay  under,  from  one 
joint-tenant's  or  tenant's  in  common  occupying  the  whole  land, 
or  receiving  the  whole  profits,  it  is  enacted,  §  2.  "  That  all 
"  joint-tenants  and  tenants  in  common  that  now  be,  or  hereafter 
"  shall  be  of  any  estate  or  estates  of  inheritance  in  their  own, 
"  rights,  or  in  the  right  of  their  wives,  of  any  manors,  lands, 
"  tenements,  or  hereditaments  within  the  realm  of  England, 
t(  Wales,  or  the  marches  of  the  same,  shall  and  may  be  coacted 
"  and  compelled  by  virtue  of  this  present  act,  to  make  parti- 
"  tions  between  them  of  all  such  manors,  lands,  tenements,  and 
*'  hereditaments,  as  they  now  hold,  or  hereafter  shall  hold  as 
"  joint-tenants  or  tenants  in  common  by  writ  departitione  faci- 
"  endd,  in  that  case  to  be  devised  in  the  king's  our  sovereign 
"  lord's  court  of  Chancery,  in  like  manner  and  form  as  copar- 
"  ceners  by  the  common  laws  of  this  realm  have  been  and  are 
"  compelled  to  do,  and  the  same  writ  to  be  pursued  at  the  com- 
"  mon  law. 

"  Provided  that  every  of  the  said  joint-tenants  or  tenants  in 
"  common,  and  their  heirs,  after  such  partition  made,  shall  and 
"  may  have  aid  of  the  other,  or  of  their  heirs,  to  the  intent  to 
"  dereign  the  warranty  paramount,  and  to  recover  for  the  rate 
"  as  is  used  between  coparceners  after  partition  made  by  the 
"  order  of  the  common  law. 

By  32  H.  8.  c.  32.  it  is  enacted,  "  That  all  joint-tenants  and 
"  tenants  in  common,  and  every  of  them,  which  now  hold,  or 
"  hereafter  shall  hold,  jointly  or  in  common  for  term  of  life, 
*'  year  or  years,  or  joint-tenants  or  tenants  in  common,  where 
"  one  or  some  of  them  have  or  shall  have  estate  or  estates  for 
"  term  of  life  or  years,  with  the  other  that  have  or  shall  have 
"  estate  or  estates  of  inheritance  or  freehold  in  any  manors 
"  lands,  tenements,  or  hereditament?,  shall  and  may  be  com- 
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Co.  Litt.  175. 
a.  167.  a. 
Dyer,  98.  b. 


Co.  Litt. 
175.  a. 

Co.  Litt. 
175. b. 


And.  30.  pi. 
73.  Co.  Litt.! 
175-b.  Keilw 
ao8.  Dyer, 
128.  Bendl. 
4Z.pl- 76. 


Cro.  Eliz. 
742,  743-  ^ 
vide  Cro.  Eliz. 
759.  a  Lutw. 
1018.  3  Leon. 


Cro.  Eliz. 
759.  Sir 


<{  pellable  from  henceforth  by  writ  of  partition  to  be  purchased 
"  out  of  the  king's  Court  of  Chancery,  upon  his  or  their  case  of 
*c  cases,  to  make  severance  and  partition  of  all  such  manors, 
"  lands,  tenements,  and  hereditaments  which  they  hold  jointly, 
"  or  in  common  for  term  of  life  or  lives,  year  or  years,  where 
"  one  or  some  of  them  hold  jointly  or  in  common  for  term  of 
ft  life  or  years  with  others,  or  that  have  an  estate  or  estates  of 
"  inheritance  of  freehold. 

"  Provided,  that  no  such  partition  or  severance  hereafter  to 
'"  be  made  by  force  of  this  act  be,  nor  shall  be  prejudicial  or 
"  hurtful  to  any  person  or  persons*  their  heirs  or  successors, 
"  other  than  such  which  be  parties  to  the  said  partition,  their 
"  executors  or  assigns." 

Before  these  statutes  the  writ  of  partition  was  confined  to  co- 
parceners: also,  it  lay  against  the  alienee  of  a  coparcener,  for  a 
coparcener  cannot  by  her  alienation  devest  the  right  of  her  sister 
to  divide  the  estate,  nor  can  she  destroy  her  writ  of  partition ; 
but  the  alienee  had  no  such  writ  of  partition,  because  such 
alienee  took  an  undivided  moiety ;  nor  was  the  alienee  under 
the  reasons  on  which  the  law  had  founded  such  right  of  division, 
which  was,  that  the  inheritance  might  be  separated  after  marriage 
into  distinct  families;  and  for  the  same  reasons  the  tenant  by  the 
curtesy,  though  he  came  in  by  the  act  of  law,  could  not  have 
this  writ,  though  it  lay  against  him  by  the  surviving  copar- 
ceners. 

But  now  by  the  force  of  these  statutes,  the  alienee  of  one  par- 
cener may  have  a  writ  of  partition  against  the  other  parcener, 
because  they  are  tenants  in  common. 

So,  tenant  by  curtesy  shall  have  a  writ  of  partition  upon  the 
statute  32  H.  8.  c.  32.;  for  though  he  is  neither  joint-tenant  nor 
tenant  in  common,  yet  being  in  equal  mischief  with  those  to 
whom  the  statute  gives  this  remedy,  he  is  within  the  equity 
thereof. 

But,  if  there  be  three  coparceners,  and  a  stranger  purchase 
the  part  of  one  of  them,  he  cannot  join  with  either  of  the  two 
coparceners  in  a  writ  of  partition,  either  at  common  law  or  by 
force  of  the  statute;  for  the  words  of  the  preamble  of  the  statute 
are,  And  none  of  them  by  the  law  doth  or  may  knots  their  several 
parts,  &c.  and  cannot  by  the  laws  of  this  realm  make  partition 
"(K-ithoui  their  mutual  assents.  Now  in  this  case  one  of  them,  viz. 
the  parcener  may  have  a  writ  of  partition  at  common  law,  and 
therefore  cannot  come  within  the  preamble  and  intent  of  the 
act,  and  so  cannot  join  with  the  purchaser  in  a  writ  of  partition 
brought  upon  it. 

It  hath  been  holden,  that  a  general  writ  by  joint-tenants  or 
tenants  in  common  grounded  on  this  statute,  and  concluding 
contra  formam  statut.  is  sufficient,  without  reciting  the  case  par- 
ticularly, so  as  to  bring  it  within  the  statute;  for  the  framing  of 
the  writ  is  left  to  the  clerks  in  Chancery,  and  must  be  according 
to  the  form  which  they  have  devised. 

In  this  writ  partition  may  be  demanded  of  the  view  of  frank- 

1 8  pledge, 
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Jfleclge,  together  with  a  manor ;  for  though  it  be  not  severable  George  Moor, 
of  itself,  nor  partible,  yet  the  profits  thereof  may  be  divided,  or  and  Brown 
it  may  be  divided  thus,  that  the  one  shall  have  it  at  one  time,  v 
and  the  other  at  another ;  also,  being  demanded  with  the  manor, 
it  may  well  be  entirely  allotted  to  one,  and  the  land  in  recom- 
pence  to  another. 

||  These  statutes  do  not  extend  to  copyholds,  because  they  Gilb.  Ten. 
provide,  that  it  shall  be  done  by  writ  of  partition,  and  copyhold  l85's  °t '^ 
lands  are  not  empleadable  at  common  law.  Fawcet, 

i  Dick.  299.  It  is  said  at  the  end  of  Calthorpe,  (Read,  98.)  that  it  was  agreed  in  the  Duchy 
chamber,  that  if  two  joint-tenants,  copyholders  in  fee,  make  partition,  it  is  good,  and  no 
forfeiture,  nor  alienation.  But  in  N.  (i)  to  Co.  Litt.  59.  a.  (Hale's  MSS.)  it  is  said,  that  par- 
ceners of  copyholds  cannot  make  partition  without  the  lord's  licence. 

So,  they  do  not  extend  to  the  customary  tenements  in  the  Burrell  v. 
north  of  England,  which  are  parcels  of  the  respective  manors  D odd,  3  B.  & 
in  which  they  are  situate,  and  descendible  from  ancestor  to  heir 
by  the  hereditary  light  called  tenant-right,  and  holden  of  the 
lord  according  to  the  custom.  || 

In  this  action  there  are  two  judgments  ;  the  first  quodpartitio  Booth,  14$. 

Jiat  inter  partes  prcedictas  de  tenement  is  predict,  cumpertinen.  and  nj[fff£**L 

upon  this  there  goes  out  a  judicial  writ  to  the  sheriff  to  make  ra)jhe  sheriff 

partition,  which  recites,  first  the  writ  of  partition  and  judgment,  mustgoinper- 

and  then  commands  the  sheriff,  together  with  twelve  men  of  the  son,  otherwise 

vicinage,  $c.  to  go  in  (a)  person  to  the  tenements  to  be  divided,  UP°P  ln^r-    . 
1.1°  V  V  •/•/•!  mation  thereof 

and  there  in  presence  or  the  parties,  (if  they  appear  on  summons  the  court  will 

to  be  made)  by  the  oaths  of  those  twelve  men,  to  make  an  equal  stay  the  filing 
and  fair  partition,  and  allot  to  each  party  their  full  and  just  share,  of  the  return, 

and  then  return  the  inquisition  of  the  partition  annexed  to  the  and  award  a 
i       ,t  i       r  i        i       -rr-         11-  new  wnt,  for 

wnt,  under  the  seals  or  the  sheriff,  and  the  jurors,  whose  names  the\Vrit  being 

are  likewise  to  be  returned.  his  commis- 

sion, he  cannot  deviate  from  it ;  but,  if  the  sheriff  returns  that  he  was  there  in  person,  and 
this  return  is  received  and  filed,  then  any  information  to  the  contrary  comes  too  late ;  because 
by  the  filing  it  is  become  matter  of  record,  against  which  no  averment  in pais  lies;  neither 
can  the  party  have  error  upon  the  return.  Cro.  Eliz.  9, 10.  Clay's  case. 

"U  hen  the  inquisition  is  thus  returned,  upon  motion  made  to  Co.  Litt.  169. 

the  court,  the  second  judgment  is  given  in  this  manner :  Ideo  *  Bl.  Rep. 

considerat.  est  per  Cur.  quodpartitio  factafrma  fy  stabilis  in  per-  II59> 
petuum  teneatur. 

In  a  writ  of  partition,  if  the  judgment  be  given  quod  partitio  RolI.Abr.  750. 

Jiat,  and  thereupon  a  writ  is  directed  to  the  sheriff  to  make  parti-  Lord  Berkley 

tion,  no  writ  of  error  lies  hereupon,  for  the  judgment  is  not  com-  of^™"^55 

plete  till  the  sheriff's  return,  and  the  second  judgment  which  the  Cro.  Eliz.  635. 

law  requires  hereupon,  r/z.   quod  partitio,   fyc.  for  before  that,  Moore,  643. 

the  plaintiff"  may  be  nonsuit,  or  he  may,  upon  the  return  of  the  Nov»  7I-S.C. 

sheriff,  suggest  to  the  court  that  the  partition  is  not  equal,  and  Ra^jfnesd'v 

so  have  a  new  partition,  and  may  also  release  before  the  last  Barrett5  Cro 

judgment.  Ja.324. 

a  Bulstr.  114.  119.  S.  P.  adjudged,  and  see  also  ^  Roll.  Rep.  125. 

If  the  writ  be  brought  by  one  joint-tenant  against  several,  and  Cro.  Eliz.  65. 
there  happen  to  be  error  in  the  execution  of  it,  and  one  of  the 
defendants  release  all  errors  to  the  plaintiff,  this  shall  not  bar  the 

others ; 
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Dyer,  165. 
Dalton's 
Sheriff,  165. 


Dalison,  59. 


F.N.B.63. 
Booth,  445. 

Cro.  Ja.  a  1 8. 
Beedle  v. 
Clerk. 


(a)  And  made 
perpetual  by 
the  3  &4  Ann. 
c.  18.  §  z. 
||  The  form 
here  directed 
to  be  pursued, 
it  is  manifest, 
applies  only  to 
cases  where 


others  ;  for  each  having  a  distinct  interest  shall  not  be  prejudiced 
by  the  release  of  his  companion. 

A.  and  B.  tenants  in  common  of  a  manor,  A.  purchases  several 
freeholds  that  lay  so  mixed  with  the  demesne  lands  of  the  manor 
that  they  could  hardly  be  distinguished  from  them ;  B.  brings  a 
writ  of  partition  of  the  manor  only :  and  it  was  adjudged  that 
partition  should  be  made,  and  a  writ  awarded  accordingly ;  upon 
the  execution  of  which  writ  A.  comes  to  the  sheriff  and  inquest, 
and  informs  them  of  the  purchase  of  the  freeholds,  that  are  not 
parcel  of  the  manor,  and  bids  them  take  care  how  they  make 
partition  of  all  the  lands  within  such  a  compass,  lest  they  offer 
violence  to  their  consciences ;  but  does  not  shew  them  the  free- 
holds distinctly,  nor  the  limits  of  the  manor,  which  obliged  the 
sheriff  to  adjourn  to  a  certain  day,  on  which  one  of  the  inquest 
made  default ;  and  thereupon  the  sheriff  returns  a  fine  of  405. 
with  an  account  of  the  difficulties  they  met  with,  fy  ulterim  prop- 
ter  brevitatem  temporis  breve  illud  exequi  non  potuit:  it  was  holden, 
that  A.  ought  to  shew  the  bounds  of  the  several  freeholds  that  he 
purchased,  or  the  number  of  the  acres;  but,  if  no  light  or  evi- 
dence is  given  by  either  party  to  the  inquest,  and  they  make  par- 
tition detanto  quantum  resumitur  fy  dignoscitur  per  prcesumptiones 
el  verisimilia,  it  is  good ;  for  they  are  under  an  obligation  to 
execute  the  commands  of  the  court  at  their  peril. 

If  after  the  awarding  of  the  judicial  writ,  and  before  the  re- 
turn of  it,  the  defendant  dies,  yet  the  partition  is  good,  and  the 
writ  shall  not  abate,  because  before  the  death  of  the  defendant 
judgment  was  given  that  partition  should  be  made ;  and  though 
upon  the  return  of  the  judicial  writ  there  is  another  judgment 
given,  yet  that  is  given  in  confirmation  of  the  first  judgment. 
It  seems  likewise,  that  upon  the  return  of  the  judicial  writ,  no 
exception  can  be  taken  to  it ;  therefore,  it  is  not  material 
whether  the  defendant  be  dead  or  alive,  since  he  can  have  no 
advantage  by  any  plea  on  the  return  of  the  writ. 

The  process  in  this  writ  is  summons,  attachment,  and  distress 
infinite. 

A.  and  B.  were  joint-tenants  for  years,  B.  suffers  C.  to  occupy 
his  rnoiety  with  him,  and  A.  brings  a  writ  of  partition  against 

B.  and  C.  supposing  that  B.  had  granted  a  moiety  of  his  part  to 
C.,  C.  shews  that  he  was  but  tenant  at  will  to  B.  whereupon  the 
writ  abated ;  whether  A.  might  have  another  writ  of  partition 
against  B.  by  journeys  accounts  was  the  question ;  and  resolved, 
that  he  might ;  for  the  possession  of  C.  was  good  colour  for  bring- 
ing the  writ  of  partition,  and  A.  could  not  take  notice  what  estate 

C.  had. 

By  the  (a)  8&pW.  3.  0.31.  entitled  an  act  for  the  easier 
obtaining  partitions  of  lands  in  coparcenary,  joint-tenancy, 
and  tenancy  in  common,  reciting,  That  the  proceedings  upon 
writs  of  partition  between  coparceners  by  the  common  law 
or  custom,  joint- tenants,  and  tenants  in  common,  were  found  by 
experience  to  be  tedious,  chargeable,  and  oftentimes  ineffectual, 
by  reason  of  the  difficulty  of  discovering  the  persons  and  estates 
of  the  tenants  of  the  manors,  messuages,  lands,  tenements,  and 

here- 
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hereditaments  to  be  divided,  and  the  defective  or  dilatory  exe-  the  tenant 

cuting  and  returning  of  the  process  of  summons,  attachment,  does  DOJL  aP" 

and  distress,  and  other  impediments  in  making  and  establishing  ^Biullock" 

partitions,  by  reason  of  which  divers  persons  having  undivided  i  B.  &  P. ^44. 

parts  or  purparts,  were  greatly  oppressed  and  prejudiced,  and  the  For  the  pro- 

premises  were  frequently  wasted  and  destroyed,  or  lav  uncultivated  ceedinfs  on 

,   1     t,  •.  .1  f..      f.i  J  „          -      the  default  of 

and  unmanured,  so  that  the  profits  or  the  same  were  totally  or  in  the  tenant> 

a  great  measure  lost ;  for  remedy  thereof  it  is  enacted,  "  That  see  Baton 
"  after  process  of  pone,  or  attachment  returned  upon  a  writ  of  v.  Earl  of 
"  partition,  affidavit  being  made  by  any  credible  person  of  due  Thanet,  a  BI. 
"  notice  given  of  the  said  writ  of  partition  to  the  tenant  or  te- 
"  nants  to  the  action,  and  a  copy  thereof  left  with  the  occupier, 
"  or  tenant,  or  tenants,  or,  if  they  cannot  be  found,  to  the  wife, 
"  son,  or  daughter,  (being  of  the  age  of  twenty-one  years,  or 
"  upwards,)  of  the  tenant  or  tenants,  or  to  the  tenant  in  actual 
"  possession  by  virtue  of  any  estate  of  freehold  or  for  term  for 
"  years,  or  uncertain  interest,  or  at  will,  of  the  manors,  lands, 
"  tenements,  or  hereditaments  whereof  the  partition  is  demanded, 
"  (unless  the  said  tenant  in  actual  possession  be  demandant  in  the 
"  action,)  at  least  forty  days  before  the  day  of  return  of  the  said 
'*  pone  or  attachment,  if  the  tenant  or  tenants  to  such  writ,  or 
"  any  of  them,  or  the  true  tenant  to  the  messuages,  lands,  tene- 
"  ments,  and  hereditaments  as  aforesaid,  shall  not  in  such  case 
<(  within  fifteen  days  after  return  of  such  writ  of  pone  or  attach - 
<£  ment  cause  an  appearance  to  be  entered  in  such  court  where 
"  such  writ  of  pone  or  attachment  shall  be  returnable,  then  in 
"  default  of  such  appearance,  the  demandant  having  entered  his 
"  declaration,  the  court  may  proceed  to  examine  the  defendant's 
"  title,  and  quantity  of  his  part  and  purpart,  and  accordingly  as 
;'  they  shall  find  his  right,  part,  and  purpart  to  be,  they  s'hnll 
"  for  so  much  give  judgment  by  default,  and  award  a  writ  to 
"  make  partition,  whereby  such  proportion,  part,  and  purpart 
"  may  be  set  out  severally ;  which  writ  being  executed,  after 
"  eight  days'  notice  given  to  the  occupier,  or  tenant  or  tenants 
"  of  the  premises,  and  returned,  and  thereupon  final  judgment 
"  entered,  the  same  shall  be  good,  and  conclude  all  persons 
;<  whatsoever,  after  notice  as  aforesaid,  whatever  right  or  title 
;(  they  have,  or  may  at  any  time  claim  to  have,  in  any  of  the 
lf  manors,  .messuages,  lands,  tenements,  and  hereditaments 
"  mentioned  in  the  said  judgment  and  writ  of  partition,  al- 
'  though  all  persons  concerned  are  not  named  in  any  of  the 
"  proceedings,  nor  the  title  of  the  tenants  truly  set  forth. 

§  2.  <l  Provided  always,  That  if  such  tenant  or  person  con- 

:£  cerned,  or  either  of  them,  against  whom  or  their  right  or  title 

•l  such  judgment  by  default  is  given,  shall  within  the  space  of 

1  one  year  after  the  first  judgment  entered,  or  in  case  of  in- 

'  fancy,  coverture,  non  sance  memoriae,  or  absence  out  of  the 

'  kingdom,  within  one  year  after  his,  her,  or  their  return,  or 

"  the  determination  of  such  inability,  apply  themselves  to  the 

"  court  by  motion  where  such  judgment  is  entered,  and  shew  a 

"  good  and  probable  matter  in  bar  of  such  partition,  or  that 

«  the 
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"  the  demandant  hath  not  title  to  so  much  as  he  hath  recovered } 
"  then  in  such  case  the  Court  may  suspend  or  set  aside  such 
"  judgment,  and  admit  the  tenant  and  tenants  to  appear  and 
"  plead,  and  the  cause  shall  proceed  according  to  due  course  of 
"  law,  as  if  no  such  judgment  had  been  given ;  and  if  the  Court 
"  upon  hearing  thereof  shall  adjudge  for  the  first  demandant, 
*'  then  the  said  first  judgment  shall  stand  confirmed  and  be  good 
"  against  all  persons  whatsoever,  except  such  other  persons  as 
"  shall  be  absent  or  disabled  as  aforesaid ;  and  the  person  or 
"  persons  so  appealing  shall  be  awarded  thereupon  to  pay  costs ; 
"  or  if  within  such  time  or  times  aforesaid  the  tenants  or  per- 
"  sons  concerned,  admitting  the  demandant's  title,  parts,  and 
"  purparts,  shall  shew  to  the  Court  any  inequality  in  the  parti- 
"  tion,  the  Court  may  award  a  new  partition  to  be  made  in 
"  presence  of  all  parties  concerned,  (if  they  will  appear,)  not- 
"  withstanding  the  return  and  filing  up®n  record  of  the  former, 
"  which  said  second  partition  returned  and  filed  shall  be  good 
"  and  firm  for  ever  against  all  persons  whatsoever,  except  as 
"  before  excepted. 

§  3.  "  And  it  is  further  enacted,  That  no  plea  in  abatement 
"  shall  be  admitted  or  received  in  any  suit  for  partition,  nor 
"  shall  the  same  be  abated  by  reason  of  the  death  of  any  tenant. 

§  4.  "  And  it  is  further  enacted,  That  when  the  high  sheriff 
"  by  reason  of  distance,  infirmity,  or  any  other  hinderance,  can- 
"  not  conveniently  be  present  at  the  execution  of  any  judgment 
*<  in  partition,  in  such  case  the  under  sheriff,  in  presence  of  two 
"  justices  of  the  peace  of  the  county  where  the  lands,  tenements, 
tf  or  hereditaments  to  be  divided  do  lie,  shall  and  may  proceed 
(f  to  execution  of  any  writ  of  partition  by  inquisition  in  due 
"  form  of  law,  as  if  the  high  sheriff  were  then  personally  pre- 
"  sent;  and  the  high  sheriff  thereupon  shall,  and  is  hereby  en- 
"  abled  and  required  to  make  the  same  return  as  if  he  were  per- 
"  sonally  present  at  such  execution.  And  in  case  such  partition 
"  be  made,  returned,  and  filed,  he  or  they,  that  were  tenant  or 
"  tenants  of  any  of  the  said  messuages,  lands,  tenements,  and 
"  hereditaments,  or  any  part  or  purpart  thereof,  before  they 
"  were  divided,  shall  be  tenant  or  tenants  for  such  part  set  out 
"  severally  to  the  respective  landlords  or  owners  thereof,  by  and 
**  under  the  same  conditions,  rents,  covenants,  and  reservations, 
"  where  they  are  or  shall  be  so  divided ;  and  the  landlords  and 
"  owners  of  the  several  parts  and  purparts  so  divided  and  al- 
"  lotted  as  aforesaid,  shall  warrant  and  make  good  unto  their 
"  respective  tenants  the  said  several  parts  severally  after  such 
"  partition,  as  they  are  or  were  bound  to  do  by  any  copy,  leases, 
"  or  grants  of  their  respective  parts  before  any  partition  made ; 
"  and  in  case  any  demandant  be  tenant  in  actual  possession  to 
"  the  tenant  to  the  action  for  his  part  and  proportion,  or  any 
"  part  thereof,  in  the  messuages,  lands,  tenements,  and  here- 
"  ditaments  to  be  divided  by  virtue  of  a  writ  of  partition  as  afore- 
"  said,  for  any  term  of  life,  lives,  or  years,  or  uncertain  interest, 
((  the  said  tenant  shall  stand  and  be  possessed  of.  the  said  pur- 

«  parts 
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"  parts  and  proportions  for  the  like  term,  and  under  the  same 
"  conditions  and  covenants,  when  it  is  set  out  severally  in  pur- 
"  suance  of  this,  or  any  other  act,  statute,  or  law,  for  that 
"  purpose. 

§  5.  «  And  it  is  further  enacted,  That  the  respective  sheriffs, 
"  their  under-sheriffs  and  deputies,  and,  in  case  of  sickness  or 
"  disability  in  the  high  sheriff,  all  justices  of  the  peace,  within 
"  their  respective  divisions,  shall  give  due  attendance  to  theexe- 
"  cuting  such  writ  of  partition,  unless  reasonable  cause  be  shewn 
"  to  the  Court  upon  oath,  and  there  allowed  of,  or  otherwise  be 
"  liable  every  of  them  to  pay  unto  the  demandant  such  costs  and 
"  damages  as  shall  be  awarded  by  the  Court,  not  exceeding  five 
"  pounds,  for  which  the  demandant  or  plaintiff  may  bring  his 
"  action  in  any  of  his  majesty's  courts  of  record  at  Westminster, 
"  wherein  no  essoign,  protection,  privilege,  or  wager  of  law 
"  shall  be  allowed,  nor  any  more  than  one  imparlance ;  and  in 
"  case  the  demandant  shall  not  agree  to  pay  to  the  sheriffs  or 
"  under-sheriffs,  justices,  and  jurors  such  fees  as  they  shall  re- 
"  spectively  demand  for  their  pains  and  attendance  in  the  exe- 
"  cution  of  the  same,  and  returning  thereof,  then  the  Court 
"  shall  award  what  each  person  shall  receive,  having  respect  to 
"  the  distance  of  the  place  from  their  respective  habitations,  and 
"  the  time  they  must  necessarily  spend  about  the  same,  for  which 
"  they  may  severally  bring  their  actions  as  aforesaid." 

By  the  7  Ann.  c.  18.  it  is  enacted,  "  That  if  coparceners,  or 
"  joint-tenants  or  tenants  in  common  be  seised  of  any  estate  of 
"  inheritance  in  the  advowson  of  any  church  or  vicarage,  or 
"  other  ecclesiastical  promotion,  and  a  partition  is  or  shall  be 
"  made  between  them  to  present  by  turns,  that  thereupon  every 
"  one  shall  be  taken  and  adjudged  to  be  seised  of  his  or  her 
"  separate  part  of  the  advowson  to  present  in  his  or  her 
"  turn  ;  as  if  there  be  two,  and  they  make  such  partition,  each 
"  shall  be  said  to  be  seised,  the  one  of  the  one  moiety  to  pre- 
"  sent  in  the  first  turn,  the  other  of  the  other  moiety  to  present 
"  in  the  second  turn ;  in  like  manner  if  there  be  three,  four  or 
'*  more,  every  one  shall  be  said  to  be  seised  of  his  or  her  part, 
"  and  to  present  in  his  or  her  turn." 

II  But  the  proceeding  by  writ  of  partition  is  now  of  rare  occur-  Mundy  v. 
rence,  and  like  that  by  writ  of  dower,  and  nearly  from  the  same  Mundy,  *  Ves. 
causes,  .is  fast  sinking  into  entire  disuse.     The  Court  of  Chan-  ^^'^]' 
eery,  at  first  acting  only  in  aid  of  the  common  law  court,  then  mad-,}  jj<j69. 
assuming  a  concurrent,  has  at  length  obtained  an  almost  ex-  Agarv.  Fair- 
elusive  jurisdiction  over  the  subject.     That  it  has  no  original  fax,  17  Ves. 

jurisdiction,  nor  any  express  authority  from  statute,  has  been  s^3'    Mr- 
111111  •  L     •       flargrave 

acknowledged   by   those   who   were   most  conversant  with   its  considers  this 

jurisdiction,  and  have  best  administered  it:  the  general  reception  proceeding  by 
it  has  met  with  is  owing  to  the  advantage  it  has  over  the  common  commission 
law  court,  in  being  loose  and  free  from  all  technical  restraints;  ^"o^™™" 
and  to  the  powers  it  possesses  of  dealing  with  and  providing  for  common  law, 
the  various  interests  it  may  meet  with.  and  says  it 

was  little 

known  even  in  the  reigu  of  Charles  the  First.     Co.  Litt.  169.  n.    Mr.  Fonblanque  insists  that 
»  practice,  which  can  be  traced  back  to  the  time  of  Elizabeth,  (as  high  as  the  Equity  Reports 
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will  carry  us,)  is  not  to  be  described  as  a  new  mode,  i  Eq.  Tr.  19.  (4th  edit.)  No  doubt,  the 
partition  by  commission  is  modern,  compared  with  that  by  writ.  But  in  1686,  we  find  that  bills 
for  partition  had  then  become  common  ;  Earl  of  Kildare  v.  Eustace,  i  Vern.  411.  and  at  a  still 
earlier  period,  in  1677,  Lord  Chancellour  Nottingham  said,  in  the  case  of  Manaton  v.  Squire, 
i  Freem.  26.,  that  the  Chancellour  had  equal  power  to  make  partition  by  commission,  as  the 
common  law  had  by  writ  of  partition,  and  added  with  some  warmth,  "  that  he  did  no  more 
"  question  the  jurisdiction  of  the  Chancery  in  this  case,  than  he  did,  whether  a  gift  to  a  man 
"  and  his  heirs  were  a  fee-simple."  It  is  reported  in  the  case  of  Earl  of  Kildare  v.  Eustace, 
ubi  supra,  and  thence  transferred  into  several  books,  to  have  been  said  in  argument,  that  "  this 
"  jurisdiction  was  grounded  on  the  statute,  which  makes  one  tenant  in  common  accountable 
"  to  the  other,  so  that  since  the  statute  they  had  become,  as  it  were,  trustees,  the  one  for  the 
"  other."  I  know  of  no  statute  to  that  effect,  but  the  statute  for  the  amendment  of  the  law 
of  4  Ann.  c.  16.  the  last  section  of  which  extends  the  action  of  account  to  joint-tenants 
and  tenants  in  common  against  their  co-tenants,  and  to  that  statute  we  are  referred  in  one 
book ;  but  the  argument  in  which  this  passage  has  been  introduced  was  delivered  about  twenty 
years  before  the  statute  was  passed. 

Agarv.  Fair-         Under  the  common  law  process,  the  plaintiff  must  prove  his 
fax,  17  Ves.      title,  as  he  declares,  and  also  the  titles  of  the  defendants,  and 
552.  (a)  A       judgment  is  given  for  the  partition  according  to  the  respective 
the  Wlf  thaT     t^es  so  Prove(^-     The  proceeding  in  equity  avoids  this  difficulty, 
the  defendant   which  must  in  most  cases  be  extreme.  The  plaintiff,  however,  in 
"  5s  seised  in    that  court  must  state  upon  the  record  his  own  title,  and  the  titles 
fee-sim-         of  ^e  defendants  (a).     And  here  a  greater  strictness  is  required 
"  otherwise      tnan  at  ^avv  (^ :  *l  1S  not  enough  f°r  the  plaintiff  in  equity  to 
"  entitledto,"  allege  generally  that  he  is  in  possession,  as  at  law,  to  state  seisin; 
an  aliquot  part  but  he  must  shew  a  title  in  himself;  for  the  decree  in  equity  acts 
of  the  pro-        onjy  inpersonam,  not  as  the  judgment  at  law  does,  in  remy  and 
aenff/cer-  "    tneref°re  in  equity  conveyances  must  be  executed  to  effectuate 
tain.  Baring      the  partition.     With  a  view  then  to  a  judgment  for  partition  in 
v.  Nash,  i  Ves.  equity,  the  Court  orders  inquiries  to  ascertain  who  are,  together 
&  Beam.  55.     wjtn  tne  plaintiff,  entitledto  the  whole  subject.     If  therefore  the 
v  PuUenev'      state  of  the  record,  as  originally  framed,  is  not  such  as  to  autho- 
z  Atk.  380.'      r'ze  the  Court  to  say,  that  the  plaintiff  and  the  defendants  are 
Agar  v.  Fair-    respectively  entitled  in  distinct  shares  comprehending  the  whole 
fax,  ubi  supra.  SUDject,   a  reference  will  be  directed  to  the  Master  to  ascertain 
what  are  the  estates  and  interests  of  the  plaintiff  and  the  defend- 
ants respectively ;  and  if  it  appears,  that  they,  or  some  of  them, 
are  entitled  to  the  whole,  a  partition  is  ordered  according  to  the 
rights  of  all,  or  such  of  them,  as  appear  entitled ;  and  the  bill 
is  dismissed  as  against  those,  who  do  not  appear  to  have  any 
right. 

(c)  It  is  due  Again,  under  the  writ,  those  only  are  bound,  who  are  enti- 
therefore  for  ^]e(j  jo  a  subsisting  estate,  not  those  entitled  in  remainder :  but 
a  limited  par-  jn  equjty  t}jOse  jn  remainder  will  be  bound,  as  well  as  those  who 
tition  during  ,  ^  ^  .  ,  mi  i  -n  i  <•  «  -ij 

a  tenancy  for    «ave  a  particular  estate.     1  he  bill  therefore  is  now  considered  as 

life;  Wills  v.  equally  a  matter  of  right  with  the  writ.  In  some  cases,  indeed, 
Slade,  6  Ves.  ft  appears  to  be  discretionary  in  the  Court,  as,  where  the  title  is 
fng  a  term"?  raere^y  ^ega^  ant^  under  very  suspicious  circumstances;  but, 
years,  Baring  generally  speaking,  it  is  due  in  all  those  cases  where  the  writ 
v.  Nash,  ubi  lies  (c);  and  on  the  other  hand,  where  the  writ  does  not  lie,  as 

jn   tne   case  of  (rf)  copyholds,    or   the  land  being  in  another 

kingdom  (e\  the  bill  does  not  lie.  (/) 

equal  title  to  the  writ  tinder  the  statute  of  Henry  8.  (d)  Scott  v.Fawcet,  I  Dick.  299.  But  in 
Dodson  v.  Dodson,  at  the  Rolls,  1 795,  copyholds  as  well  as  freeholds  were  included  in  the  dccrrc 

for 
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for  partition  ;  and  it  is  said  to  be  the  common  practice.  Allnatt's  Law  of  Partition,  94.  But 
see  Oakley  v.  Smith,  a  Eden,  261.  (e)  Earl  of  Kildare  v.  Eustace,  i  Vern.  441.  »  Ch.  Ca.  189. 
S.C.  Cartwright  v.  Pettus,  id.  214.  (/)  In  some  cases,  the  bill  lies  where  the  subject  would 
not  be  divisible  at  law,  as  in  the  case  of  tithes.  Baxter  v.  Knollys,  i  Ves.  494.  Gwill.  8z6. 
Parker  T.  Gerard,  Ambl.  336.  Baring  v.  Nash,  i  Ves.  &  Beam.  551.  Cartwright  v.  Pulteney, 
2  Atk.  380. 

The  bill  being  a  matter  of  right,  the  difficulty  of  making  the  Parker  v. 
partition  is  no  objection  ;  if  it  be  insisted  upon,  though  attended  Gerard,  a& 


with  the  most  monstrous  inconvenience,  and  even  destruction,  n&Tv  Barnes 
the  cause  must  proceed.  |f  Ambl.  5  89. 

Turner  v.  Morgan,  8  Ves.  143. 

[Where  a  partition  was  decreed  of  an  estate,  two-thirds  whereof  Earl  of  Cla- 
belonged  to  A.  and  one-third  to  B.  and  the  estate  consisted  inter  If  ndo°  v- 
al.  of  a  great  house  and  park,  and  of  a  farm  and  lands  about  it  y^"  ^    * 
of  loool.  per  annum  ;  and  B.  insisted  to  have  a  third  of  the  house 
and  park  assigned  to  him  ;  contending,  that  as  at  law,  in  case  of 
a  writ,  a  tenant  in  common  should  have  half  a  house,  every 
other  toll-dish,  and  every  other  turn  of  a  church  :  so  equity  in 
the  present  case  followed  the  law  ;  Lord  Chancellour  Parker  held, 
that  though  B.  must  have  a  third  part  in  value  of  this  estate,  yet 
there  was  no  colour  of  reason  that  any  part  of  it  should  be  les- 
sened in  value,  in  order  that  he  might  have  a  third  part  of  it  ; 
and    that  if  B.  should  have  one-third   of  the  house  and  park, 
this  would  very  much  lessen  the  value  of  both;  he  recommended 
therefore  that  the  seat  and  park  should  be  allotted  to  A.,  A.  hav- 
ing two-thirds;  and  that  a  liberal  allowance  out  of  the  rest  of  the 
estate  should  be  made  to  B.  in  lieu  of  his  share  of  the  house  and 
park.     He  further  said,  if  there  were  three  houses  of  different 
value  to  be  divided  between  three,  it  would  not  be  right  to  divide 
every  house  ;  for  that  would  be  to  spoil  every  house  ;  but  some 
recompence  is  to  be  made,  either  by  a  sum  of  money,  or  rent 
for  owelty  of  partition,  to  those  that  have  the  houses  of  less 
value.     It  is  true,  he  continued,  if  there  were  but  one  house,  or  See  ace.  Tur- 
mill,  or  advowson  to  be  divided,  then  this  entire  thing  must  be  ner  ;  V.Morgan, 
divided  in  manner  as  had  been  contended  ;  secus,  where  there  are  8    es-  143' 
other  lands  which  may  make  up  the  defendant's  share.     By  this 
reason  every  farm-house  upon  the  estate  must  be  divided,  which 
would  depreciate  the  estate,  and  occasion  perpetual  contention  ; 
and  it  may  be  the  intent  of  the  defendant,  when  this  partition  is 
made,  to  compel  the  plaintiff  to  give  him  forty  years'  purchase 
for  his  third  of  the  house  and  park.] 

||  Where  several  parties  were  seised  as  tenants  in  common  of  Agar  v.  Fair- 
the  whole  interest  in  the  soil  and  freehold  of  a  certain  moor,  but  fax>  "**'  *«/"•«» 
the  proportion  to  which  each  was  entitled  was  uncertain;  the 
moor  having  been  conveyed  to  them  under  different  instruments, 
in  shares  proportionate  to  certain  other  estates  purchased  by 
them,  and  the  value  they  should  be  of  respectively  when  the 
moor  should  be  inclosed;   it  was  objected,  that  on  account  of 
the  uncertainty  of  the  interests  no  partition  could  be  made  ;  yet 
the  Master  of  the  Rolls  said,  that  that  was  no  objection,  as 

the 
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the  parties  were  not  the  less  tenants  in  common,  though  air 
operation  must  be  performed  before  it  could  be  ascertained  to 
what  undivided  shares  they  were  entitled  as  such.  It  must  be 
seen  what  was  the  value  of  their  shares  in  the  other  estate,  by 
reference  to  which  that  allotment  was  to  be  made;  and  then  they 
would  be  in  the  situation  of  parties  having  ascertained  interests 
in  the  moor :  but  still  they  were  tenants  in  common,  and  there- 
fore had  a  right  to  a  partition.  And  he  decreed  a  reference  to- 
the  Master,  and  a  commission  accordingly,  which  decree  was 
afterwards  affirmed  by  the  Chancellour,  with  some  variations  in 
point  of  form. 

Id.  ibid.  A  covenant  not  to  inclose  but  with  the  consent  of  all  parties, 

is  no  obstacle'  to  a  partition.  Partition  does  not  require  inclo- 
sure,  but  only  that  an  allotment  shall  be  made  to  each  by  metes 
and  bounds. 

Id.  Hid.  Rights  of  common  over  the  land  to  be  divided  are  no  objec- 

tion to  a  partition.  The  partition  regards  only  the  freehold  and 
inheritance  of  the  soil.  Rights  of  common  are  merely  easements,, 
and  no  interests  in  the  soil,  and,  consequently,  cannot  be  affected 
by  a  division  of  the  soil  between  the  owners. 

Lord  Brook  v.       A  court  of  equity  will  decree  a  partition  as  well  where  one  of 

Lord  and          the  parties  is  an  infant,  as  where  they  are  both  adult.     But  the 

Lady  Hert-       decree  in  the  former  case  is  not  final,  extending  only  to  make 
ford,  a  P.  ...  .  j      j          •  i-     i 

Wms.  518.        'he  partition,  give  possession,  and  order  enjoyment  accordingly,, 

Tuckfield  v.  until  effectual  conveyances  can  be  made.     A  clay  is  given  to  the 
Buller,  Ambl.  jnfant  to  shew  cause  against  the  decree  after  attaining  twenty- 
T97-  *  Dick.  one  .  an(j  |j.  no  cause  should  be  then  shewn,  or  the  cause  shewn 
Hubble  v.'  should  not  be  allowed,  the   decree  will  be  extended  to  compel 
Read,  before  mutual  conveyances,  which  are  the  final  completion  of  the  par- 
Lord  Thur-  tition. 
lowe,  noticed 
in  i  Dick.  343.  marg.    Attorney  General  v.  Hamilton,  i  Madd.  214.    Mitf.  Eq.  PI.  97. 

See  Metcalf  There  are  no  costs  upon  a  writ  of  partition,  so  that  he  who 

v-  Beckwith,  procures  the  partition  must  be  at  the  whole  expence,  unless  the 

*    '  N^is  v  otner  wiM  De  at  tne  expence  for  his  own  convenience.     And  as 

Le  Neve,       '  the  party  chooses  to  come  into  equity,  instead  of  going  to  law, 

3  Atk.  83.  the  rule  of  law  is  adopted,  and  therefore  no  costs  are  given  until 

Clt*d  m,Aybl-  the  commission ;  and  the  costs  of  issuing,  executing,  and  con- 

?;„  '??o  2  es*  firming  the  commission  are  to  be  borne  by  the  parties  in  propor- 

JUn.  JOS.  O  n       1        •  •  •  It 

Cornish  v.        tion  to  the  value  of  their  respective  interests ;  and  there  are  no 

Gest,  %  Cox,     costs  of  the  subsequent  proceedings.  || 

37.  Hyde  v. 

Hindley,  id.  408.   Calmady  v.Calmady,  »  Ves.jun.  568.   Agar  v.  Fairfax,  17  Ves.jja.  Baring 

v.  Nash,  i  Ves.  &  Beam.  554. 
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(K)  Joint-tenants  and  Tenants  in  common,  how  to 
sue  and  be  sued  :  And  herein  of  Summons  and 
Severance. 

JOINT-TENANTS  being  seised  per  mie  #  per  tout,  and  de-  Co.Litt.i8o. 

riving  by  one  and  the  same  title,  must  jointly  emplead  and  k  (a)  ||If 
be  jointly  empleaded  by  others,  (a)  tenant  in 

common  only  be  sued  in  trespass,  trover,  or  case,  for  any  thing  respecting  the  land  holden  in 
common,  he  may  plead  the  joint-tenancy  in  abatement  ;  though  it  would  be  otherwise  in  a 
mere  personal  action  of  tort,  7  H.  5  .  8.  b.  per  Sxrene  Br.  tit.  Action  sur  le  Case,  3  2.  Jointe- 
nancie,  12.  Mitchell  v.Tarbutt,  5  T.  R.64i.|| 

So,  though  one  joint-tenant  may  distrain  for  rent,  yet  he  can-  Carth.  328. 
not  bring  an  action  of  debt,  nor  (b)  avow  for  rent-arrear  without  Pullen  v. 
making  himself  bailiff  to  his  companions,  that  they  may  be  privy  Pa^™  ef> 
to  the  suit,  and  be  entitled  to  their  shares  upon  his  recovery  I5*0  s.'c.*' 
thereof  in  their  right.  (6)  That  joint- 

tenants  must 
join  in  the  avowry  for  damage-feasant.     Thomps.  Ent.  464.    5  Mod.  15  1. 

If  A.  and  B.,  joint-tenants,  A.  for  life,  and  B.  in  fee,  join  in  a  Co.  Litt.  41.  a. 
lease  for  life,  A.  has  a  reversion,   and  shall  join  in  action  of  n-4- 
waste  ;  but  the  writ  must  be  ad  exhcsredationem  of  B.,  because 
he  only  hath  the  inheritance. 

But,  if  two  joint-tenants  acknowledge  a   statute,   and   their  Xoy,  r. 
several   lands  are  taken  in  execution,  and  after,  upon  the  in-  £.armerT\ 
validity  of  the  statute,  they  jointly  bring  an  audita  querela,  the  ^J^J8* 
writ  shall  abate;  for  they  ought  to  have  several  writs;  for  the 
wrong  done  to  one  by  the  execution  of  his  land  is  no  tort  to  the 
other. 

And  although  regularly  joint-tenants  are  to  join  and  be  joined  Show.  Rep. 
in  an  action,  yet  it  is  otherwise  with  tenants  in  common;  and 


190. 
224. 


therefore  if  in  ejectment  the  plaintiff  declares  on  a  lease  made  by   ^,Ve"t- 

A         j    r»  i  i          •    i    •  •       Uomb. 

A.  ana  /*.,  and  on  the  trial  it  appears  that  they  are  tenants  in  Carth. 

common,  the  plaintiff  cannot  recover  ;  but,  if  A.  and  B.,  had  Mod.  102. 
been  joint-tenants,  a  joint-lease  to  the  plaintiff  had  been  good,  Co.  Litt  200. 
and  he  might  have  declared  quod  demiserunt.  And  the  reason  of  z  232' 
the  difference  is,  that  tenants  in  common  are  of  several  titles, 
and  therefore  the  freehold  is  several;  and  if  they  are  disseised, 
they  shall  be  put  to  their  several  actions  ;  as  therefore  the  lands 
of  tenants  in  common  are  to  be  considered  as  different  estates 
depending  on  different  titles,  the  plaintiff  shall  not  recover, 
because  that  were  to  allow  the  plaintiff  to  try  two  several  and 
different  titles  in  one  issue  at  the  same  time,  and  therefore  the 
plaintiff  to  make  out  his  title  must  shew  and  prove  that  each 
demised  the  whole  to  him,  else  he  doth  not  prove  the  declaration  ; 
whereas  the  discovery  of  the  tenancy  in  common  proves  the 
contrary;  and  as  they  have  different  titles  to  a  moiety  only,  so 
they  could  not  each  of  them  demise  the  whole.  But  joint- 
tenants  are  seised  per  mie  $  per  tout,  and  they  derive  by  one  and 
VOL.  IV.  L  1  the 
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the  same  title,  and  therefore  each  may  be  said  to  demise  the 
|j(a)  But  qu.  whole;  (a)  and  as  they  must  join  in  an  action  for  any  violation 
for  to  enfeofF,  of  their  possession,  so  for  the  same  (6)  reason  too,  their  lessee  on 

their  joint  demise. 


tenants  have  each  but  a  right  to  a  moiety ;  and  where  all  join  in  a  feoffment,  every  of  them, 
in  judgment  of  law,  gives  but  his  part.  Co.  Litt.  186.  a.  So,  if  all  join  in  a  demise  in  law,  it 
is  the  demise  by  each  of  his  portion.  As  therefore  each  demises  only  his  own  share,  each  may 
put  an  end  to  that  demise,  whether  his  companion  join  with  him  or  not,  and  may  recover  it 
in  an  ejectment  without  joining  his  companion.  Doe  v.  Chaplin,  3  Taunt.  iao.||  (l>)  But  note, 
That  to  avoid  any  difficulty  in  those  cases,  the  best  way  seems  to  be  for  them  to  join  in  a  lease 
to  a  third  person,  and  that  lessee  to  make  a  lease  to  try  the  title.  Noy,  13. 


But,  though  tenants  in  common  having  (c]  several  and  distinct 
rights  cannot  join  in  an  action,  yet,  where  the  thing  is  (d)  entire, 
as  a  horse  or  hawk,  they  must  join,  these  being  in  their  nature 
not  severable,  and  therefore  from  the  necessity  of  the  case  the  law 
admits  them  to  join. 


Litt.  $314. 

Co.  Litt. 

197.  a. 

(c)  Cannot 

join,  though 

they  come  in 

by  one  feoff 

ment.     Mod.  n.    (d)  And  therefore  tenants  in  common  shall  join  in  a  quare  impedit,  because 

the  presentation  to  the  advowson  is  entire.    Co.  Litt.  197.  b.  — And  for  this  reason  tenants 

in  common  of  a  seignory  shall  join  in  a  writ  of  right  of  ward,  and  ravishment  of  ward  for  the 

body.    Co.  Litt.  197.  b. — Also  tenants  in  common  shall  join  in  detinue  of  charters,  and  if 

the  one  be  nonsiu't,  the  other  shall  recover.     Co.  Litt.  197.  b.  — And  shall  join  in  a  warrantia 

cTiartcE,  but  sever  in  voucher.     Co.  Litt.  197.  b.     [And  wherever  one  entire  injury  is  done  to 

tenants  in  common,  they  shall  have  one  entire  remedy,    a  Bl.  Rep.  1077.} 


So,  if  there  be  two  tenants  in  common,  and  they  make  a  lease 
for.  life,  rendering  rent,  this  reservation,  though  made  by  joint 
words,  shall  follow  the  nature  of  the  reversion,  which  is  several 
in  the  lessors ;  therefore  they  shall  be  put  to  their  several  assises 
if  they  be  disseised,  as  if  there  had  been  distinct  reservations. 

Also,  tenants  in  common  shall  join  in  actions  personal,  as 
trespass  in  breaking  into  their  house,  breaking  their  inclosure  or 
fences,  feeding,  wasting,  or  defouling  their  grass,  cutting  down 
their  timber,  fishing  in  their  piscary,  fyc.,  and  shall  recover 
jointly  their  damages ;  because  in  those  actions,  though  their 
estates  are  several,  yet  the  damages  survive  to  all ;  and  it  would 
be  unreasonable  to  bring  several  actions  for  one  single  trespass. 
So,  if  there  be  two  tenants  in  common  of  a  manor,  and  they 
make  a  bailiff  thereof,  and  one  of  them  die,  the  survivor  shall 
have  an  action  of  account,  for  the  action  given  unto  them  for 
the  arrearages  upon  the  account  was  joint. 

So,  if  two  tenants  in  common  sow  their  land,  and  a  stranger 
eateth  the  corn  with  his  cattle,  though  they  have  the  corn  in. 
common,  yet  the  action  given  to  them  for  the  trespass  is  joint, 
and  shall  survive. 

Tenants  in  common  may  join  or  sever  in  (e)  debt  or  covenant 
for  rent;  but,  if  they  sever,  the  demand  must  be  de  und  medictate 
of  the  whole  rent,  and  not  of  a  certain  sum,  which  amounts  to  a 
moiety. 

in  an  avowry  they  ought  to  sever,  because  it  is  in  the  realty.  Co.  Litt.  188.  b.  5  T.  R.  249. 
[If  a  terre-tenant  pay  the  whole  rent  to  one  tenant  in  common  contrary  to  the  express  notice 
of  the  other,  the  latter  may  distrain  for  his  share.  Harrison  v.  Barney,  5  T.  R.  246.] 

And 


Co.  Litt.' 
197-  b. 
Moore,  aoa. 


Litt.  $  315 
Co.  Litt. 
198.  a. 


Co.  Litt. 
189.  a. 


Co.  Litt. 
189.  a. 


Carth.  289. 
Midgley  and 
Gilbert  v. 
Lord  Love- 
lace,   (e)  But 
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And  as  in  trespass  tenants  in  common  shall  join,  so  they  shall  Cro.  Ja.  231. 

for  a  nuisance  done  to  their  land,  for  it  is  personal,  and  concerns  Some  v. 

the  profits  of  the  land ;  but  for  forging  of  false  deeds  they  shall  j^T^nj 

sever,  for  that  concerns  the  inheritance  of  the  land,     (a)  As  to  wner~e  the 

a  nuisance,  if  it  be  continued  after   the  death   of  one  of  the  injury  is  se- 

tenants  in  common,   his  devisee  shall  join  in  action  with  the  parate,  they 

survivor,  for  the  continuance  thereof  is  as  the  new  erecting  of  ma^ 

1  .  °         several  ac- 

such  a  nuisance.  tions .  and 

therefore,  one  tenant  in  common  may  sue  for  the  double  value  of  his  moiety  of  the  rent  under 
the  statute  of  4  Geo.  2.  c.  28.  Cutting  v.  Darby,  2  Bl.  Rep.  1077.] 

A.  makes  a  lease,  in  which  the  lessee  covenants  \vilh  the  lessor,  Mich. 

#c.,  to  repair;  lessor  grants  his  reversion  by  several  moieties  to  15  Car.  a. 

several  persons,  and  lessee  assigns  to  J.  S.     In  an  action  of  cove-  j^jjft"/ 

nant  by  the  grantees  of  the  reversion  for  not  repairing,  the  question  Buckley,  Lev. 

was,  If  two  tenants  in  common  of  a  reversion  could  join  in  bring-  109.  Sid.  157. 

ing  an  action  of  covenant  against  the  assignee  ?  and  it  was  holden,  S.  C.    Keb. 

that  they  could  and  ought  to  ioin  in  this  case,  being  a  mere  per-  565-572-o-^- 

,-.  ,.  c         T--I       i        i        1-1111  Kavm.  80. 

sonal  action,  according  to  Littleton?,  rule,  which  was  holden  to   3.  C.  et  mde 

be  general,  without  relation  to  any  privity  of  contract;  and  that  to  this  purpose 
the  covenant  being  indivisible,  the  wrong  and  damages  could  Keilw.  14. 

not  be  distributed  because  uncertain.  Jo]?'  6*  6'  7* 

ao-b.  3.  90. 

Moore,  40.  Godb.  90.  283.  Bro.  Joinder  in  Action,  104.  Bendl.  89.  ||  Where  the  plaintiff 
claimed  by  two  grants  of  the  reversion,  by  several  deeds,  and  at  several  times,  the  one  in  fee, 
the  other  for  years,  and  for  breach  of  covenant  in  not  repairing,  it  was  objected  that  he 
ought  to  have  brought  several  actions;  the  Court  held,  that  this  was  a  mere  personal 
action,  in  which  tenants  in  common  might  join ;  and  in  this  case,  as  stated  in  Levinz's  report 
of  the  case  in  the  text,  the  plaintiff'  was  tenant  in  common  with  himself,  having  the  fee  in 
part  of  the  reversion,  and  for  years  only  in  the  residue  of  the  reversion.  Pyott  v.  Lady 
St.  John,  Cro.  Ja.  329.!! 

Joint-tenants  and  tenants  in  common  are  to  join  in  a  quare  Co.  Litt.  197. 
impedit ;  the  first,  because  they  are  jointly  seised,  and  claim  by  b-    a  And.  23. 
a  joint  title;  the  (b)  latter  out  of  necessity,  because  the  thing  is  i^uJ^0™1'' 
entire.  £  tide  supra, 

7  Ann.  c.  18.  (b)  If  two  tenants  in  common  be  of  an  advowson,  and  they  bring  a  quare  im- 
pedit, and  the  one  release,  yet  the  other  shall  sue  for  and  recover  the  whole  presentment. 
Co.  Litt.  197.  b. 

If  joint-tenants  or  tenants  in  common  refuse  to  set  out  their  Hut.  121. 

tithes,  the  action  must  be  brought  against  them  both;  but,  if  Cro.  Ja.  86. 

one  of  them  only  occupy  the  land,   the  action  is  to  be  brought  36a* 
against  him.    Or  if  one  joint-tenant  or  tenant  in  common  sets 
out  the  tithes,   and  the  other  takes  them  away,  the  action  must 
be  brought  against  the  wrong-doer. 

If  a  lease  for  years  be  made  to  B.  and  C.,  rendering  rent,  and  Waldron  v. 

C.  assign  his  moiety  to  Z).,  and  after  the  rent  be  in  arrear,  the  "V  »cars,  Palm, 

lessor  may  bring  an  action  of  debt  for  the  rent  against  B.  and  3  3> 
Z).,  for  the  reversion  remains  entire. 

If  two  joint-tenants  bring  trespass,  and  pending  the  action  one  Cro.  Ja.  19. 

of  them  dies,  the  writ  shall  abate ;  secus,  if  brought  against  them ;  4  Mod.  249. 

for  in  the  latter  case  the  action  is  both  joint  and  several.  *  |'J*'  ^  By 

c.  ii.  §  7.,  the  death  of  one  plaintiff,  or  defendant,  where  there  is  another  surviving,  shall  not 
abate  the  suit. 

L  1  2  Also, 
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f  See  the 
preceding 
note. 

Co.  Litt.  197. 


Cro.  Ja.i9.  Also,  where  a  quare  im.pedit  is  brought  by  two  joint-tenants, 

||In  equity,  if    and  pending  the  action,  one  of  them  dies,  "the  writ  shall  not 

teirantsfile  a  abate '  an(1  tllis  out  °^  necessity>  lest  tne  s™  months  should 
bill,  and  one  elapse,  and  thereby  the  action  be  lost. 

of  them  dies,  the  interest  survives,  and  there  is  no  abatement.  But  where  one  of  two  tenants 
in  common,  co-plaintiffs  in  equity,  dies,  the  suit  abates,  and  cannot  be  revived,  without  making 
the  survivor*  a  co-plaintiff,  or  a  defendant.  Fallowes  v.  Williamson,  u  Ves.  306. || 

Co.Litt.  188.  If  one  joint-tenant  refuses  to  join  in  action,  he  may  be  sum- 
moned and  severed.  But  herein  it  is  to  be  observed,  that  if  the 
person  severed  dies,  the  writ  abates,  because  the  survivor  then 
goes  for  the  whole,  which  he  cannot  do  on  that  writ,  where  on 
the  summons  and  severance  he  went  only  for  a  moiety  before, 
for  the  writ  cannot  have  a  double  effect,  to  wit,  for  a  moiety  in 
case  of  summons  and  severance,  and  for  the  whole  in  case  of  sur- 
vivorship. And  the  law  is  the  same  if  such  joint-tenants  proceed 
without  summons  and  severance ;  for  since  both  by  the  writ  might 
by  possibility  recover  their  moieties,  they  shall  not  go  on  for  the 
whole  in  case  of  survivorship,  because  the  words  and  effect  of 
the  writ  at  the  time  of  its  first  purchasing  was  that  each  might 
recover  his  moiety,  and  therefore  a  new  writ  must  be  purchased 
to  enable  one  to  proceed  for  the  whole,  f 

But  in  personal  and  mixed  actions  where  there  is  summons  and 
severance,  and  yet  after  such  summons  and  severance  the  plaintiff 
goes  on  for  the  whole,  there,  if  one  of  them  dies,  yet  the  writ 
shall  not  abate,  because  they  go  on  for  the  whole  after  summons 
and  severance ;  and  if  they  were  to  have  a  new  writ,  it  would 
only  give  the  court  authority  to  go  on  for  the  whole. 

So,  if  two  joint-tenants  bring  a  writ  of  ward,  and  they  are  sum- 
moned and  severed,  and  the  severed  person  dies,  the  writ  shall 
not  abate,  because  after  such  severance  he  went  on  for  the  whole  ; 
and  so  he  does  in  this  case,  after  the  death  of  his  companion. 

So,  in  a  quare  impedit  by  two  joint -tenants,  and  one  is  sum- 
moned and  severed,  and  the  severed  person  dies,  the  writ  shall 
not  abate,  because  the  advowson  is  an  entire  thing ;  and  he  pro- 
ceeded for  the  whole  after  the  severance,  and  so  he  may  after  the 
death,  fyc. 

If  two  joint-tenants  bring  an  assise,  and  the  one  is  severed,  if 
Roll.Abr.57i.  jt  be  found  that  the  other  had  goods  taken  upon  the  land,  he 

shall  recover  sole  damage  for  them. 

||Haywood  v.  Wherever  tenants  in  common  ought  to  join  in  an  action,  and 
Davies,  i  Salk.  one  alone  brings  the  action,  the  defendant  ought  to  plead  the 
borou^v"  tenancy  in  common  in  abatement,  which  is  a  defence  the  law 
Graves, iMod.  allows  him,  that  he  may  not  be  twice  charged;  but,  if  he  plead 
ioa.  Nelthorp  in  chief,  and  it  be  found  against  him,  the  plaintiff  shall  have 
v.  Dornngton,  judgment,  because  he  loses  the  opportunity  of  pleading  in  abate- 
Boson'vSand-  mcnt  by  pleading  to  the  right  of  the  action. 

ford,  Garth.  63.  Bull.N.  P.  35.  Here  however  we  must  distinguish  in  suits  brought  by  persons 
having  a  joint  interest  between  matter  of  tort  and  matter  of  contract.  With  respect  to  actions 
of  tort,  such  as  trespass  quare  clausum  fregit,  or  for  taking  goods,  trover,  case  for  malfeasance, 
misfeasance,  or  non-feasance,  and  such-like  actions  of  tort,  it  seems  fully  established,  that  if  one 
only  of  two  or  more  joint-tenants,  parceners,  tenants  in  common,  executors,  $c.  who  regularly 
ought  to  file  or  bring  any  such  actions,  the  defendant  must  plead  the  omission  in  abatement, 

and 


Co.Litt.  197. 


Co.  Litt. 
197.  b. 
Dyer,  2179. 
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and  cannot  give  it  in  evidence  on  the  general  issue,  or  in  any  other  way,  or  by  pleading  in 
bar,  or  in  arrest  of  judgment,  or  though  the  matter  be  found  specially,  or  appear  on  the  face 
of  the  declaration  or  any  other  pleading  of  the  plaintiff.  Deering  v.  Moor,  Cr.  Eliz.  554. 
Harman  v.  Whitchlow,  Latch.  152.  per  Jones,  J.  Blackborough  v.  Graves,  ubi  supra.  Boson 
v.  Sandford,  ubi  supra.  Xelthorp  v.  Dorrington,  ubi  supra.  Dockwray  v.  Dickenson,  Skin. 
640.  Child  v.  Sandys,  iSalk.  32.  Hayward  v.  Davies,  Id.  4.  Brown  v.  Hedges,  Id.  290. 
Leglise  v.  Champante,  2  Str.  820.  Addison  v.  Overend,  6  T.  R.  766.  Sedgworth  v.  Overend, 
7  T.  R.  279.  Bloxara  v.  Hubbard,  5  East,  420.  But,  where  one  only  of  several  covenantees, 
or  obligees  brings  an  action,  without  averring  in  the  declaration  that  the  others  are  dead,  the 
defendant  need  not  plead  it  in  abatement,  but  may  take  advantage  of  it  at  the  trial,  as  a 
variance,  on  the  plea  of  non  est  factum,  or  pray  oyer  of  the  deed  and  demur  generally.  So, 
where  the  action  is  brought  by  one  of  several  with  whom  any  contract  has  been  made,  the  de- 
fendant may  take  advantage  of  it  upon  evidence  at  the  trial  upon  the  plea  of  non  assumpsit  ; 
or,  if  it  appears  on  the  face  of  the  declaration,  that  the  contract  was  made  with  others  as 
well  as  with  the  plaintiff,  it  will  be  error.  Slingsby's  case,  5  Co.  18.  b.  Eccleston  v.  Clipsham, 
i  Saund.  153.  Leglise  v.  Champante,  2  Str.  820.  Vernon  v.  Jefferys,  /rf.  1146.  Cabell  v. 
Vaughan,  i  Saund.  291.  i  Ventr.  34.  S.  C.  Saunders  v.  Johnson,  Skin.  402.  Scott  v.  God- 
win, i  Bos.  &  Pull.  67.  But,  if  one  only  of  several  joint  obligors,  covenanters,  or  contractors, 
is  sued,  he  must  plead  the  matter  in  abatement,  and  cannot  take  advantage  of  it  afterwards 
on  any  other  plea,  or  in  arrest  of  judgment,  or  give  it  in  evidence.  Indeed,  if  it  appears  on 
the  face  of  the  declaration,  or  any  other  pleading  of  the  plaintiff,  that  another  jointly  sealed 
the  bond  with  the  defendant,  and  that  he  is  still  living,  as  is  supposed  to  have  been  the  case  in 
Homer  v.  Moore,  cited  in  5  Burr.  2614.;  if  both  these  facts  be  admitted  by  the  plaintiff,  the 
Court  will  arrest  the  judgment,  because  the  plaintiff  himself  shews,  that  another  ought  to  be 
joined,  and  it  would  be  absurd  to  compel  the  defendant  to  plead  facts,  which  are  already  ad- 
mitted, 2  Saund.  291.  b.  note  (4).  Wms.'s  edit.  Rice  v.  Shute,  5  Burr.  261  r.  Abbott  v. 
Smith,  2  Bl.  Rep.  947.  Rees  v.  Abbott,  Cowp.  832.]! 

If  joint-tenancy  be  pleaded  by  fine  or  deed  in  abatement  of 
the  demandant's  action,  he  cannot  take  a  general  averment  that 
the  tenant  is  sole  seised,  for  that  were  directly  to  contradict 
them,  and  set  them  aside  by  a  matter  of  less  force  and  solemnity 
than  they  are ;  but  he  may  confess  the  joint-tenancy  which  the 
tenant  pleads  after  the  fine  levied,  but  that  the  joint-tenant  not 
named  released  to  the  tenant  before  the  writ  brought,  or  that 
both  the  conuzees  enfeoffed  one,  who  re-enfeoffed  the  tenant. 
But  at  this  day,  if  the  tenant  had  been  enfeoffed  by  deed,  and 
had  pleaded  joint-tenancy  to  abate  the  demandant's  writ,  the  de- 
mandant might  have  averred  generally,  that  the  tenant  is  sole 
seised,  for  the  statute  of  34  E.  i.  de  conjwictim  feoffatis  extends 
to  joint-tenancy  by  deed  though  not  by  fine;  but  by  the  common 
law  the  demandant  was  not  allowed  that  plea,  where  the  tenant 
claimed  umler  a  deed  any  more  than  when  he  claimed  under  a 
fine.  But,  if  the  tenant  claim  by  feoffment  in  pat's,  and  plead 
that  in  abatement  of  the  demandant's  action,  the  demandant  may 
aver  sole  tenancy,  because  the  feofiment  is  to  be  proved  viva  voce 
per  pares,  whose  credit  is  not  more  regarded  by  the  Court  than 
the  demandant's. 


(L)  Of  the  Remedies  which  Joint-tenants  and  Tenants 
in  common  have  against  each  other. 

"DY  the  common  law  joint-tenants  and  tenants  in  common  had  Co.  Litt  172. 
no  remedy  against  each  other,  where  one  alone  received  the  *•  l86- a-  20°- 
whole  profits  of  the  estate,  for  he  could  not  be  charged  as  bailiff  aj83  SoODjf 
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two  had  a  or  receiver  to  his  companion,  unless  he  actually  made  him  so. 
ward  in  com-  But  now  by  the  4  &  5  Ann.  c.  16.  it  is  provided,  that  they  and 

mon,  and  one    thejr  executors   and    administrators    may  have  an  account  (a) 

took  all  the  ,          ,  ,     .ra      f  .   .  J  , 

profits.  F.N.B.  against  the  others  as  bailiffs,  tor  receiving  more  than  comes  to 

118.  (a)  ||But  their  just  share  or  proportion,  and  against  their  executors  and 
in  such  an        administrators, 
action  upon 

the  statute  the  plaintiff  must  state  in  his  declaration  that  the  defendant  is  tenant  in  common 
•with  him,  and  that  he  has  received  more  than  his  share ;  for  this  action  on  the  statute  is  very 
different  from  the  action  of  account  against  a  bailiff  at  common  law ;  for  the  bailiff  at  common 
Jaw  was  answerable,  not  only  for  his  actual  receipts,  but  also  for  what  he  might  have  made  of 
the  lands  without  his  wilful  default :  but  the  defendant  in  an  action  under  the  statute  is  answer- 
able only  for  so  much  as  he  has  actually  received  more  than  his  just  share  and  proportion. 
Wheeler  v.  Home,  Willes's  Rep.  208.  Vin.  Abr.  tit.  "  Joint-tenants,"  (R.  a.)  pl-4.|| 

Co.  Litt.  199.  But,  if  one  joint-tenant  or  tenant  in  common  had  ejected  or 
b.  (b)  But  (&)  withheld  the  possession  from  his  companion,  such  joint-tenant 

though  one  or  tenant  jn  common  so  ejected  might  have  maintained  an  ejectione 
tenant  in  com-  ,.  .  ,  .  ,  J  „  *  & 

mon  may  dis-  Jrm(C  against  such  ejector,  fa  * 

seise  the  other,  yet  it  must  be  by  actual  disseisin,  as  turning  him  out,  hindering  him  to  enter, 
Sfc. ;  but  a  bare  perception  of  profits  is  not  enough.  Salk.  392.  pi.  4.  7  Mod.  39.  — *  Con- 
fession of  lease,  entry,  and  ouster,  is  sufficient  on  an  ejectment,  in  the  case  of  a  tenant  in  com- 
mon, without  proof  of  actual  ouster.  3  Burr.  1895.  ||  Where  a  defendant  in  ejectment  shews 
by  affidavit  that  he  is  a  co-parcener,  joint-tenant,  or  tenant  in  common,  and  denies  actual 
ouster,  it  is  a  matter  of  course  to  permit  him  to  confess  lease  and  entry  only,  without  con- 
fessing ouster.  Doe  v.  Roe,  2  Taunt.  397. ||  [And  one  tenant  in  common  may  maintain  an 
action  for  mesne  profits  against  his  companion.  Goodtitle  v.  Tombs,  3  Wils.  1118.] 

Latch.  221.  Also,  one  joint-tenant  or  tenant  in  common  may  offend  against 

Palm.  419.  the  statutes  against  forcible  entries,  either  by  forcibly  ejecting,  or 
forcibly  holding  out  his  companions ;  for  though  the  entry  of  such 
a  tenant  be  lawful  -per  mie  fy  per  tout,  so  that  he  cannot  in  any 
case  be  punished  in  an  action  of  trespass  at  the  common  law ; 
yet  the  lawfulness  of  his  entry  no  way  excuses  the  violence,  or 
lessens  the  injury  done  to  his  companion,  and,  consequently,  an 
indictment  of  forcible  entry  into  a  moiety  of  a  manor,  fyc.  is 
good. 

Litt.  $323.  But,    though  joint-tenants   and    tenants   in   common   being 

actually  ejected,  had  these  remedies  at  common  law,  yet  such 
remedies  were  only  extended  to  things  real ;  and  there  was  no 
remedy  where  a  horse,  hawk,  Sfc.  were  seised  by  one  joint-tenant 
or  tenant  in  common,  but  by  re-seising  it  again  when  a  proper 
opportunity  served. 

Co.  Litt.  If  there  be  two  tenants  in  common  of  a  manor  to  which  waif 

300.  a.  an(l  stray  belong;  a  stray  doth  happen,  they  are  tenants  in  com- 

mon of  the  same;  and  if  the  one  doth  take  the  stray,  the  other 
hath  no  remedy  by  action  but  to  take  him  again;  but,  if  by  pre- 
scription the  one  is  to  have  the  first  beast  happening  as  a  stray, 
and  the  other  the  second,  there  an  action  lieth,  if  the  one  take 
that  which  pertains  to  the  other. 

Co.  Litt.  So,  if  there  be  two  tenants  in  common  of  a  park  or  dove- 

200.  a.  b.  house,  and  one  of  them  destroy  all  the  deer,  or  take  all  the  old 
doves,  and  destroy  the  flight ;  or  if  two  have  land  and  mere- 
stones  in  common,  and  one  of  them  carry  them  awny;  or  if  they 

2  have 
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have  a  folding  in  common,  and  one  disturb  the  other  to  erect 
hurdles,  in  all  these  cases  trespass  quarc  vi  $  armis  lies. 

If  two  several  owners  of  houses  have  a  river  in  common,  and  Co.  Litt. 
one  of  them  corrupt  it,  the  other  shall  have  an  action  on  the  ao°-  b* 
case. 

If  one  be  willing  to  repair  a  house  or  mill  which  he  holds  in  Co.  Litt. 
common,  or  jointly  with  another,  he  may  have  a  writ  de  domo  20°-  b- 
reparanda  against  him. 

If  land  be  given  to  two  for  life,  and  to  the  heirs  of  one  of  Co.  Litt. 
them,  and  tenant  for  life  do  waste,  he  that  hath  the  fee  cannot  20°-  b- 
have  an  action  of  waste  on  the  statute  of  Glocester,  but  he  may  z 
have  one  on  Westm.  2.  c.  22.  which  enacts,  that  if  there  be  two 
tenants  in  common  of  a  wood,  turbary,  piscary,  $c.  and  one  do 
waste,  the  other  shall  have  a  writ  of  waste,  and  the  waster  shall 
have  election  before  judgment,  either  to  have  his  part  in  certain 
assigned  to  him  by  the  oath  of  twelve  men,  (and  then  the  place 
wasted  shall  be  assigned  for  part  thereof.)   or  to  grant  that  he 
will   take  no  more   for  the  future   than   his  companion   shall 
approve  of;  and  this  act  by  construction  has  been  held  to  extend 
to  joint-tenants,  but  not  to  parceners,  because  they  might  have 
the  writ  de  partitione facienda  at  common  law. 

One  tenant  in  common,  [or  one  joint-tenant,  or  parcener,]  Co.  Litt.  200. 
cannot  bring  trover  against  his  companion,  because  they  are  both  Brown  v. 
equally  entitled  to  the  possession;  the  possession  of  one  is  the     g  j^f b> 
possession  of  both. 

||  Where  the  plaintiff  and  defendant  C.  were  members  of  a  Holliday  v. 
Friendly  Society,  who  raised  a  fund  by  weekly  contributions  Camsell  & 
from  each  other,   and  the  aggregate  sum  was  kept  in  a  box   ,  glte)  I 
deposited  with  the  plaintiff,  who  gave  a  bond  for  the  safe  custody 
of  it ;  and  C.  took  away  the  box  and  delivered  it  to  the  other 
defendant,  who  was  not  a  member  of  the  Society ;  on  motion  to 
set  aside  a  nonsuit,  which  had  been  directed  by  the  judge  who 
tried  the  cause,  it  was  said  by  the  Court,  that  as  all  the  members 
had  a  joint  property  in  the  box  and  its  contents,  they  were  there- 
fore tenants  in  common,    and  one  tenant  in  common  cannot 
maintain  trover  against  another. 

But,    if  one  joint-tenant,  tenant  in   common,    or  parcener,  Co.  Litt.  aoo. 
destroy  the  property  in  common,  the  other  may  bring  trover. 

Therefore  where  one  tenant  in  common  of  a  ship  forcibly  took  Barnardiston 
it  from  the  other,  secreted  it  for  some  time,  changed  its  name,  v-  Chapman, 
and  then  sent  it  to  the  West  Indies,  where  it  sunk  and  was  entirely  jjuu^p1* 
lost;  it  was  holden  by  Lord  King  to  be  evidence  of  a  destruction  s.C.  ^  But  it** 
by  such  tenant  in  common;  and  the  jury,  under  his  directions,  seems  that  the 

found  it  to  be  a  destruction.  ^  of  a  sl"P 

by  one,  who  is 

only  a  part-owner,  in  exclusion  of  the  right  of  another  who  is  tenant  in  common  with  him  is 
not  equivalent  to  the  destruction  of  the  subject-matter,  mediately  or  immediately,  so  as  to 
enable  his  co-tenant  to  maintain  trover  against  him  for  it.  Heath 'v.  Hubbard,  4  East,  no. 

In  all  cases  where  one  tenant  in  common  misuses  that  which  per  Lorci 
he  hath  in  common  with  another,  he  is  answerable  to  the  other  Kenyan, 
in  an  action  as  for  misfeasance.  8  T- R-  M6- 
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Martin  v. 
Knowllys, 
8T.R.  145. 


Fennings  v. 
Lord  Gren- 
ville,  i  Taunt. 
341- 


West  v.  Pas- 
more,  per 
Turton  J. 
Salk.  MSS. 
Bull.  N.  P.  35. 


But  one  tenant  in  common  cannot  maintain  an  action  in  tin- 
nature  of  waste  against  the  other  for  cutting  down  trees  of  a 
proper  age,  and  proper  growth;  for  this  is  no  injury  to  the 
inheritance. 

So,  where  one  of  two  tenants  in  common  of  a  whale,  cut  it  up 
and  expressed  the  oil,  this  alteration  in  the  form  of  the  property 
did  not  amount  to  a  tortious  conversion,  so  as  to  enable  his 
companion  to  maintain  trover;  for  the  act  was  an  application  of 
the  whale  to  the  only  purpose  which  could  make  it  profitable  to 
the  owners;  and  tended  to  preserve  it,  instead  of  destroying  it; 
and  as  the  parties  were  clearly  tenants  in  common  of  the  whale, 
they  became  such  of  the  produce,  after  it  was  converted  into  oil. 

But,  though  one  tenant  in  common  cannot  bring  trover 
against  his  companion,  yet  that  is  only  where  the  law  considers 
the  possession  of  one  as  the  possession  of  both ;  and  therefore  if 
A.  be  tenant  in  fee  of  one-fourth  part  of  the  estate,  and  B,  tenant 
in  common  with  him  of  the  other  three  parts  for  a  term  of  years, 
without  impeachment  of  waste,  if  A.  cut  down  any  trees,  and  13. 
take  them  away,  A.  may  maintain  trover:  for  though  B.  being 
dispunishable  of  waste,  might  cut  down  what  trees  he  would;  yet 
the  trees  having  an  inheritable  property,  and  he  having  no 
interest  in  the  inheritance,  cannot  take  them  when  felled  by  him 
who  has  the  inheritance;  and,  consequently,  his  possession  being 
tortious,  cannot  be  said  to  be  the  possession  of  the  other.  || 


JOINTURE. 

Vide  tit.  "  DC  .VER  AND  JOINTURE,"  supra,  Vol.  II.  744. 


JURIES. 


Fortexc.  de 
Laud.  Leg. 
Ang.  c.  35. 
Co.  Litt.  155 
Co.  Preface 
to  3d  and  8th 
report. 


'T'HE  trial  per  pnis,  or  by  a  jury  of  one's  country,  is  justly 
esteemed  one  of  the  principal  excellencies  of  our  constitu- 
tion ;  for  what  greater  security  can  any  person  have  in  his  life, 
liberty,  or  estate,  than  to  be  sure  of  not  being  devested  of,  or 
injured  in  any  of  ihese,  without  the  sense  and  verdict  of  twelve 

honest 
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honest  and  impartial  men  of  his  neighbourhood  ?  and  hence  we 
find  the  common  law  herein  confirmed  by  Magna  Charta,  c.  29. 
Nullus  liber  homo  capiatur,  vcl  imprisonetur,  aut  disseisictur  de 
libero  tenemento  suo,  vel  libertutibus,  vel  liberis  consuctudinibus 
suts,  aut  utlagetur,  aut  exuletur,  aut  aliquo  modo  destmatur.  Nee 
super  eum  ibimus,  nee  super  eum  mittemus  (a)  nisi  per  legate  judi-  («)  ||  These 

cium  parium  (b}  suorum,  vel  per  legem  tetree.  words  have 

been  differ- 

ently  expounded  by  different  writers.  Lord  Coke  supposes  ibimus  to  signify  the  process  of  the 
court  coram  rege,  and  mittemus  that  of  any  court  which  derives  its  authority  from  a  writ  sent 
to  it.  A  late  writer  thinks  that  their  real  meaning  may  be  learned  from  John  himself,  who, 
the  next  year  after  the  granting  of  the  charter,  promised  by  his  letters  patent,  nee  super  eum 
per  vim  vel  per  arma  ibimus,  nisi  per  legem  regni  nostri,  vel per  judicium  parium  suorum  in  curia 
nostra.  Pat.  16  Johan.  apttd  Brad.  ii.  App.  Ao.  124.  John  had  hitherto,  he  says,  been  in  the 
habit  of  going  with  an  armed  force,  or  sending  an  armed  force,  on  the  lands  and  against  the 
castles  of  all  whom  he  knew  or  suspected  to  be  his  secret  enemies,  without  observing  any  form 
of  law ;  and  he  instances  particularly  his  arrest  of  the  relatives  of  Langton  and  the  bishops  his 
associates,  whom  he  had  despoiled  of  their  goods  and  thrown  into  prison,  though  they  had  not 
been  guilty  of  any  offence.  Ling.  Hist.  Eng.  vol.  ii.  255.  n.  75.  But  the  meaning  of  these 
words,  in  this  place,  seems  to  be  fully  and  more  simply  explained  by  their  technical  sense  in 
the  civil  law.  IRE  in  bona  alicujus  dicuntur,  qui  in  rerum  possessioncm  a  magistratu  MITTUX- 
TUR.  Calv.  Lex  Jitr.  Ire.  As  the  former  expressions  in  this  chapter  apply  to  the  person  and 
the  freehold,  it  seemed  natural  to  add  such  as  might  protect  the  goods  and  chattels,  i  Reeves's 
H.  L.  249.  n.  (b.)  (b)  These  words,  judicium  parium,  have  no  reference  to  a  jury ;  they  apply 
only  to  the  pares  regni,  who  were  the  constitutional  judges  in  the  court  of  Exchequer  and 
coram  Rege.  The  trial  by  jury  was  never  spoken  of  in  these  days  as  judicium,  much  less  as 
judicium  parium.  We  hear  o(veredictum,juramentum  legalium  hominum,jurata  vicineti,  and  the 
like,  all  expressive  of  some  sworn  truth,  or  of  the  persons  who  swore  it,  coming  from  the 
vicinage ;  whereas  the  pares  regni  gave  judgment,  and  not  upon  oath  ;  and  so  did  the  secta- 
tores  in  the  county  and  other  courts,  who  were  the  pares  to  all  liberi  homines  decomitatu;  and 
these  latter  came  from  the  body  of  the  county,  and  not  from  the  vicinage,  i  Reeves's  H.  L. 
ttbi  supra.\\ 

Likewise  the  antiquity  of  this  trial,  and  its  being  peculiar  to  Spelm.  Gloss. 
us,  have  been  taken  notice  of,  as  matters  which  reflect  honour  on  vero°  Jtirata. 
our  constitution;  for  though  there  were  anciently  several  other  ^  -  For  th 
methods  of  trial,  such  as  by  battle,  ordeal,  8$c.  yet  have  they,  origin  of  the 
from  the  inconveniencies  attending  them,  been  laid  aside,  and  trial  by  jury, 
this  alone  cultivated  and  improved,  as  the  best  method  of  inves-  see  Hickes, 

«*"••»«  <ruth-  !££&. 

Epist.  $9.  p.  38,39,40. 
We  shall  consider  this  Head  under  the  following  Divisions. 

(A)  Of  the   several   Kinds  of  Juries   and  Inquests : 

And  herein,  of  the  Number  such  Juries  must 
consist  of. 

(B)  Of  the  Jury  Process,  and  Manner  of  convening 

the  Jury :    And  herein, 

1.  Of  the  Necessity  of  such  Process,  and  where  a  Panel  may 

be  returned  by  a  bare  Award  without  any  Precept. 

2.  Of  the  several  Kinds  of  Jury  Process,  and  Manner  of  com- 

pelling a  Jwy  to  appear. 
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3.  By  whom  such  Processes  are  to  be  executed,  and  the  Jury 

convened. 

4.  In  what  Time  such  Processes  are  returnable. 

5.  Where  the  Jury  must  appear. 

6.  What  Number  are  to  be  returned. 

7.  Of  awarding  Process  by  Proviso. 

8.  Necessity  of  returning  a  Panel  into  Court,  and  where  a 

Prisoner  may  demand  a  Copy  nfit. 

9.  Of  the  Trials  going  off  pro  Defectu  Juratorum ;    and 

therein  of  drawing  a  Juror. 

(C)  In  what  Cases,  and  in  what  Manner  a  Tales  is 

grantable. 

(D)  In  what  Cases,  and  in  what  Manner  Special  Juries 

are  appointed. 

(E)  Who  are  to  be  returned  :  And  herein,  of  the  Qua- 

lifications and  several  Causes  for  which  they 
may  be  challenged ;  and, 

1 .  Of  Challenges  to  the  Array  or  to  the  Polls ;   and  herein 

where  the  Insufficiency  or  Partiality  of  the  Sheriff  or 
Returning  Officer  is  a  principal  Cause  of  Challenge,  ot- 
to the  Favour. 

2.  Where  Insufficiency  and  not  being  Liber  Homo  is  a  good 

Cause  of  Challenge  to  the  Polls. 

3.  Where  the  Want  of  Freehold,  or  a  competent  Estate,  is  a 

good  Cause  of  Challenge. 

4.  Where  the  Jury's  not  being  convened  from  a  right  Place  is 

a  good  Cause  of  Challenge. 

5.  Where  Partiality  in  the  Juror  is  a  good  Cause  of  Chal- 

lenge ;  and  therein  where  it  shall  be  said  a  principal 
Cause  of  Challenge,  or  to  the  Favour. 

6.  Where  the  Quality  of  the  Juror  is  a  good  Cause  of  Chal- 

lenge ;  and  herein  who  are  exempt  from  serving  on 
Juries. 

7.  Where  from  the  Quality  of  either  Party  it  is  a  good  Cause 

of  Challenge,  that  a  Knight  is  not  returned. 

8.  Of  Trials  per  Medietatem  Linguae,  where  an  Alien  is 

Party. 

9.  Of  peremptory  Challenges. 

10.  Of  Challenges  by  the  Crown. 

n.  At  what  Time  a  Challenge  is  to  be  taken. 
1 2.  How  such  a  Challenge  is  to  be  tried. 

(F)  How 
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(F)  How  Jurors  are  to  be  impannelled  and  sworn. 

(G)  How  to  be  kept  and  discharged. 

(H)  In  what  Cases,  and  in  what  Manner  to  have  a 
View. 

(I)  What  Irregularities  and  Defects  in  convening,  or 
in  the  Qualifications  of  the  Jurors,  are  amend- 
able, and  aided  after  Verdict. 

(K)  What  Irregularities  or  Defects  in  convening,  or 
in  the  Qualifications  of  the  Jurors,  are  aided  by 
Consent. 

(L)  When,  and  by  whom  to  be  paid. 

(M)  For  what  Misdemesnours  punishable  :  And 
herein, 

1 .  Where  punishable  by  Attaint. 

2.  How  otherwise  punishable. 

3.  Where  Abuses  by  others  in  relation  to  them  are  punishable  ; 

and  therein  of  the  Offence  of  Embracery. 


(A)  Of  the  several  Kinds  of  Juries  and  Inquests: 
And  herein  of  the  Number  such  Jury  must  con- 
sist of. 

TURIES  are  distinguished  integrand  and  petit  juries.     The  Cro.  £112.654. 

grand  jury  may  (a)  consist  of  thirteen,  or  any  greater  number  3  Inst.  30. 
[not  exceeding  twenty-three] ;  for  these  being  the  grand  inqui-  *  ^['  j^^ 
sitors  of  the  county,  every  indictment  and  presentment  by  them  p.  c.  154. 
must  be  found  by  twelve  at  least ;  but  it  is  not  necessary  that  a  Burr.  1088. 

all  above  that  number  should  concur  in  such  presentment  or  in-  (a)  *P  *fi**" 

j.   .  sex  three 

dement,  grand  juries 

are  returned  every  terra  to  serve  in  B.  R.,  every  jury  consisting  of  sixteen,  seventeen,  or  more, 
to  inquire  of  offences  criminal  committed  in  the  several  parts  of  the  county  of  Middlesex 
through  the  whole  county.  The  reason  hereof  is,  that  in  Middlesex  there  are  three  hundreds, 
and  for  every  several  hundred  there  is  a  particular  jury  returned  to  serve  for  that  hundred  only. 
^  Lil.  Reg.  156. — In  some  counties  which  consist  of  guildable,  and  such  franchise,  where  an- 
ciently several  justices  of  gaol-delivery  sat,  as  in  Suffolk,  there  are  two  grand  juries,  one  for  the 
guildable,  another  for  the  franchise,  because  there  are  two  several  commissions  of  gaol-de- 
livery, a  Hal.  Hist.  P.  C.  26.  154. 

Upon  the  summons  of  any  session  of  the  peace,  and  in  cases  a  Hal.  Hist, 
of  commissions  of  oyer  and  terminer  and  gaol-delivery,   there       ^'  I-J4< 
goes  out  a  precept  either  in  the  name  of  the  king,  or  of  two  or 
more  justices,  directed  to  the  sheriff,  upon  which  he  is  to  return 

twenty- 


JURIES. 

twenty-four,  or  more,  out  of  the  whole  county,  namely,  a  con- 
siderable number  out  of  every  hundred,  out  of  which  the  grand 
inquest  at  the  sessions  of  the  peace,  oyer  and  terminer  or  gaol- 
delivery,  are  taken,  and  sworn  ad  inquirendum  pro  domino  rege  Sf 
corpore  comitatus. 

Those  returned  to  serve  on  the  grand  jury  must  be  (Z>)  probi  8f 
legales  homines,  and  ought  to  be  of  the  same  county  where  the 
crime  was  committed  ;  and  therefore  it  is  a  good  exception  at 
common  law  to  one  returned  on  a  grand  jury,  that  he  is  an  alien 
or  villein,  or  that  he  is  (c)  outlawed  for  a  crime,  or  that  he  was 
not  returned  by  the  proper  officer,  or  that  he  was  returned  at  the 

(b)  Where  in-  instance  of  tne  prosecutor ;  but  these  exceptions  must  be  taken 
dictments  c  .  .  ,.  '  r 

found  in  inf'e-    before  the  indictment  round, 

rior  courts  have  been  quashed  for  want  of  the  \vordsproborumfylegalium  hominum  in  the  cap- 
tion. Cro.  Eliz.  751.  Cro.  Ja.  635.  Palm.  282.  2  Roll.  Rep.  400.  2  Roll.  Abr.  82. 
Poph.  202.  Keb.  629.  a  Keb.  471.  3Mod.ua.  Lev.  ao8.  —  But  this  exception  has  been 
often  over-ruled,  because  primd  facie  all  men  shall  be  intended  honest  and  lawful.  Keb.  50. 
i  Keb.  135.  284.  Cro.  Ja.  41.  Sid.  106.  367.  (c)  Or  in  a  personal  action,  a  Hal.  Hist.  P.  C. 
155.  But  for  this  vide  3  Inst.  32.  21  H.  6.  30.  pi.  17.  Fitz.  tit.  Process,  208.  Cro.  Car.  134. 
147.  Jones,  198.  12  Co.  99. 


Cro.  Eliz.  654. 
3  Inst.  30. 
12  Co.  99. 
a  Roll.  Rep. 
82.     2  Hal. 
Hist.  P.  C. 
154, 155 


2  Hal.  Hist.  It  is  laid  down  by  my  Lord  Chief  Justice  Hale,  that  at  com- 
Rntfiw^iifl  mon  'aw  every  Person  returned  on  the  grand  jury  ought  to  be  a 
vide  ^Hawk.  freeholder  (d)  at  least,  and  that  the  statute  of  2  H.  5.  c.  3.  that 
P.  C.  c.  25.  requires  jurors  that  pass  upon  the  trial  of  a  man's  life  to  have  405.' 
§tg.  [To what  per  annum  freehold,  hath  been  the  measure  by  which  the  free- 
amount  the  noj^  Of  errand  jurymen  hath  been  measured  in  precepts  of  sum- 
qualification  r&  .  J  J 
Should  be,  is  mons  of  sessions. 

uncertain,  and  seems  to  be  casus  omissus,  and  proper  to  be  supplied  by  the  legislature.  4  Bl. 
Com.  302.]  (d)  ||  In  a  case  reserved  by  Mr.  Justice  Lawrence,  from  the  Oxford  circuit  in 
1810,  the  Judges  held  that  grand  jurors  are  not  positively  required  to  be  freeholders.  3  Chetw. 
Burn's  Justice,  8 1.  See  Lamb.  382^ 


1 1  It  is  worthy 
of  remark, 
that  notwith- 
standing the 
many  alter- 
ation* made 
in  the  qualifi- 
cations of 
jurors  in  sub- 
sequent times, 
and  the  solici- 
tude shewn  to 
choose  them 
from  among 
those  who 
were  thought, 
from  their 
rank  and  cha- 
racter to  be 
above  tempt- 
ations to 
corruption, 
nothing  fur- 
ther was  pro- 
vided after 


Also,  by  several  acts  of  parliament  it  is  provided  thaf  those 
who  serve  on  the  grand  jury  be  such  as  are  duly  qualified  ;  the 
principal  of  which  acts  are  the  1 1  H.  4.  c.  9.  and  3  H.  8.  c.  12. 
the  first  whereof  is  as  followeth :  "  Because  that  now  of  the  late 
"  enquests  were  taken  at  Westminster  of  persons  named  to  the 
"justices,  without  due  return  of  the  sheriff,  of  which  persons 
*•'  some  were  outlawed  before  the  said  justices  of  record,  and  some 
"  fled  to  sanctuary  for  treason,  and  some  for  felony,  there  to  have 
"  refuge,  by  whom  as  well  many  offenders  were  indicted,  as 
"  other  lawful  liege  people  of  our  lord  the  king,  not  guilty,  by 
"  conspiracy,  abettment,  and  false  imagination  of  other  persons, 
"  for  their  special  advantage  and  singular  lucre,  against  the 
"  course  of  the  common  law  used  and  accustomed  before  this 
"  time;  our  said  the  lord  the  king,  for  the  greater  ease  and 
"  quietness  of  his  people,  willeth  and  granteth,  that  the  same  in- 
"  dictment  so  made,  with  all  the  dependance  thereof,  be  revoked, 
"  annulled,  void,  and  holden  for  none  for  ever;  and  that  from 
"  henceforth  no  indictment  be  made  by  any  such  persons,  but  by 
"  inquests  of  the  king's  lawful  liege  people,  in  the  manner  as  was 
"  used  in  the  time  of  his  noble  progenitors,  returned  by  the 

"  sheriffs 
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"  sheriffs  or  bailiffs  of  franchises,  without  any  denomination  to  this  statute 
"  the  sheriffs  or  bailiffs  of  franchises  before  made  by  any  person  respecting 

"  of  the  names  which  by  him  should  be  impanelled,  except  it  be  tn°seJurors 

wno  round 
"  by  the  officers  of  the  said  sheriffs  or  bailiffs  of  franchises  sworn  indictments; 

"  and  known  to  make  the  same,  and  other  officers  to  whom  it  3  Reeves's 
"  pertaineth  to  make  the  same,  according  to  the  law  of  England;  Hist.  441. 

"  and  if  anv  indictment  be  made  hereafter  in  anv  point  to  the  . 

••  ,  ...  .        .  •  i*  i     i          i   ture  seems  to 

"  contrary,  that  the  same  indictment  be  also  void,  revoked,  and  have  consi- 

"  for  ever  holden  for  none."  deredthe 

vesting  of  a 

discretionary  power  in  the  justices  of  reforming  the  panels,  which  we  shall  hereafter  notice, 
as  sufficient  to  secure  a  respectable  jury. || 

In  the  Construction  of  this  Statute  the  following  Points  have 

been  resolved ; 

That  if  a  person  not  returned  on  a  grand  jury  procure  his  14  Co.  99. 
name  to  be  read  among  those  that  are  returned,  whereupon  he  is  3  Inst.  33- 
sworn,  Sfc.,  he  may  be  indicted  for  a  contempt  of  this  statute. 

That  indictments  before  (b)  justices  of  the  peace  are  clearly  is  Co.  99. 
within  this  statute.  Cro^Ca^'n 

(i)  It  seems,  that  a  coroner's  inquest  is  within  it.    Jones,  198. 

That  a  person,  arraigned  on  an  indictment  taken  contrary  3  Inst.  34. 

to  the  statute,  mav  plead  such  matter  in  avoidance  of  the  indict-  Cro.  Car.  134. 

.1      r  i  Jones,  198. 

ment,  and  also  plead  over  to  the  felony. 

That  he,  who  is  outlawed  on  an  indictment  without  any  trial,  3^nst.  34- 
may  clearly  show  in  avoidance  of  such  outlawry,  that  the  indict-  Cro.  Car.  147. 
ment  was  taken  contrary  to  the  statute.     But  the  court  need  not 
admit  of  the  plea  of  the  outlawry  of  an  indictor  in  avoidance  of 
any  such  indictment,   unless  he  who  pleads  it  have  the  record 
ready;  unless  it  be  an  outlawry  of  the  same  court  wherein  the 
indictment  is  depending;  in  which  case  it  is  said,  that  any  one 
as  amicut  curia  may  inform  the  court  of  it.     Also,  it  seems  the 
better  opinion,  that  no  exception  against  an  indictor  is  allowable, 
unless  the  party  takes  it  before  trial. 

That  if  one  of  the  grand  jury,  who  find  an  indictment,  be  n  11.4.41. 
within  any  of  the  exceptions  in  the  statute,  he  vitiates  the  whole,  P1-  8f    F|tzh. 
though  never  so  many  unexceptionable  persons  joined  with  him  a  Hawk^P  C* 
in  finding  it.  0.45.  J  48. 

That  if  a  prisoner  indicted  of  felony  offer  to  take  any  such  31^.33.  Cro. 

exception,  he  shall,  upon  his  prayer,  have  counsel  assigned  him  Car.  134.147. 
/»      i  .          .  Jones,  !QO« 

for  his  assistance.  Lev  81. 

By  the  3  H.  8.  c.  1 2.  it  is  enacted,  "  That  all  panels  to  be  ||This  act  ori- 
"  returned,  which  be  not  at  the  suit  of  any  party,  that  shall  be  ginally  formed 

"  made,  and  put  in  by  every  sheriff"  and  their  ministers,  before  £ 

,,  •       '         f        i    t  i'  •  c  L          c  passeu  in  tne 

•'  any  justice  of  gaol-delivery,  or  justices  of  peace,  whereof  one  nth  of  H.  7 

*'  to  be  of  the  quorum,  in  their  open  sessions,  to  inquire  for  the  the  main  ob- 
"  king,  shall  be  reformed  by  putting  to  and  taking  out  of  the  Ject  of  which 
"  names  of  the  persons  which  so  be  impanelled  by  every  sheriff,  v 


a  new  course 


It*  "•  1  1  •  •  rf*  I  ••!/•  •»VfT»      \,ISUJ  a\« 

and  their  ministers,  by  discretion  of  the  same  justices  before  Of  proceeding 

"  whom  in  attaints,and 
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to  substitute  a  "  whom  such  panels  shall  be  returned,  and  that  the  same  justice 
"  and  justices  shall  command  every  sheriff,  and  their  ministers 
"  in  his  absence,  to  put  other  persons  in  the  same  panel  by  their 
"  discretions,  and  that  the  same  panels  so  reformed  by  the  said 
tl  justices  be  good  and  lawful;  and  that  if  any  sheriff,  or  any 
"  their  minister,  at  any  time  do  not  return  the  same  panels  so 
"  reformed,  that  then  every  such  sheriff  or  minister  so  offending, 
ft  for  every  such  offence  shall  forfeit  twenty  pounds  sterling 
"  money  of  England ;  ||the  one  half  thereof  to  our  sovereign 
"  lord  the  king  or  his  heirs,  and  the  other  half  to  him  or  them 
"  of  his  subjects  that  will  sue  for  the  same  by  action  of  debt  at 


pecuniary 
mulct  instead 
of  the  oppro- 
brious judg- 
ment of  the 
common  law. 
Being  intend- 
ed only  as  an 
experiment,  it 
was  merely 
temporary, 
and,  after 
several  con- 


tinuances, was 
suffered  to 
expire  in  the 
second  parlia- 
ment of  King 
Henry  8.     It 


"  the  common  law,  or  bill,  or  plaint,  where  it  shall  fortune  any 
"  such  to  fall  and  be ;  and  that  ne  essoin,  ne  protection  be  al- 
"  lowed  for  the  defendant  or  defendants  in  that  action  or  plaint, 
"  nor  that  the  said  defendant  or  defendants  therein  be  permitted 
"  to  wage  their  law ;  and  that  the  king's  pardon  shall  be  no  bar 
wasnottillthe  "  against  the  party  and  parties  in  the  same,  that  any  such  action 
a3  H.  8.  that  «  shall  sue."  || 
it  was  revived ; 

but  that  part  of  it  which  authorised  the  court  to  reform  the  panel  was  immediately  re-enacted 
in  this  separate  act.  This  vast  change  in  the  course  of  criminal  prosecutions,  which  subjected 
the  whole  panel  to  the  discretionary  power  of  the  justices,  and  abrogated,  so  far  as  their  acts 
extended,  the  salutary  provisions  of  u  H.  4.  c.  9.,  seems  to  have  escaped  the  animadversion, 
and  even  the  notice,  of  any  of  our  historians.  Possibly,  men's  minds  were  in  some  degree 
prepared  for  it  by  an  exercise  of  this  power  by  the  justices  over  the  panel,  in  civil  suits,  so  far 
back  as  the  time  of  E.  3.  Brooke  (Jurors,  31.)  refers  to  a  case  (41  E.  3.  26.)  which  I  have  not 
been  able  to  find  in  the  Year  Book,  where,  upon  a  false  return  made  by  the  bailiff  of  a  fran- 
chise, the  justices  reformed  the  panel.  This  use  of  the  word  "  reform"  seems  borrowed  from 
the  sense  it  bears  in  the  French  army :  —  "  On  appelle  reforme,  le  congtqu'un  inspecteur  donne 
u  un  ou  plusieurs  soldats,  cavaliers ,  ou  dragons,  enfaisant  sa  revue,  farce  qifils  ne  sont  pas  con- 
venables  pour  fairs  le  service  "\\ 

a  Hal.  Hist.  This  act  extends  not  only  to  panels  of  grand  inquests  returned, 

P.C.  156. 265.  but  also  to  panels  of  the  petty  jury,  commonly  called  the  jury  of 

life  and  death,  which  may  be  reformed  by  the  justices  according 

to  this  act,  and  the  sheriff  is  bound  to  return  the  panel  so 

reformed. 

3  Inst.  33.  It  hath  been  holden,  that  this  statute  doth  not  take  away  the 

a  Hawk.  P.C.  force  of  1 1  H.  4.  c.  9.  as  to  any  point  wherein  both  may  consist 
C  *ntra  33*  together ;  and  therefore  if  any  indictor  be  outlawed,  or  returned 

at  the  nomination  of  any  person,  contrary  to   1 1  H.  4.  c.  9. 

except  of  the  justices  authorised  as  above-mentioned  to  reform 

the  panel,  the  indictment  may  be  avoided  in  the  same  manner  as 

before. 

The  grand  jury,  as  has  been  already  observed,  must  consist  of 

twelve  at  (a)  least,  the  petty  jury  of  twelve,  and  can  be  neither 
Ench'of  Law,  more  nor  Iess5  but  it  is  said,  that  particular  (i)  inquests  may 
400.  484.  —  '  consist  of  a  more  or  less  (c)  number  than  twelve. 
A  writ  of  in- 
quiry of  waste  by  thirteen  was  holden  good.     Cro.  Car.  414.    (a)  To  make  a  jury  in  a  writ  of 
right,  which  is  called  the  grand  assise,  there  must  be  sixteen ;  viz.  four  knights,  and  twelve 
others.     Trials  per  Pais,  95.     Or  it  may  consist  of  a  greater  number.     2  Roll.  Abr.  674. — 
The  jury  in  attaint,  called  the  grand  jury,  must  be  twenty-four ;  but  if  the  issue  be  upon  a 
matter  out  of  the  point  of  the  attaint,  as  upon  a  plea  of  non-tenure,  the  trial  shall  be  by 
twelve.     Trials  per  Pais,  95.    (6)  A  juror  can  be  excepted  against  on  an  inquest  of  office. 

6  Mod. 


S.  P.  C.  88. 


Trials  per 
Pais,  93. 
F.N.  8.107. 
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6  Mod.  43. A  jury  cannot  be  attainted  on  an  inquest  of  office.  Carth.^z.  (c)  ||  Ac- 
cording to  Lord  Somersithe  grand  jury  were  never  less  than  thirteen;  twelve  of  whom  must 
concur  in  every  indictment,  else  it  is  no  legal  verdict.j| 

But  on  a  writ  of  error  a  judgment  out  of  an  inferior  court  was  Vent.  113. 
reversed,  because  being  by  default  the  inquiry  of  damages  was 
only  by  two  jurors;  and  though  a  custom  was  alleged  to  warrant 
it,  yet  it  was  resolved  that  there  could  not  be  less  than  twelve, 
though  the  writ  of  inquiry  saith  only  per  sacramentum  proborum 
fy  legalium  hominum,  and  not  duodecim,  as  in  a  venire. 

Also,  it  hath  been  frequently  holden,  that  a  custom  in  an  in-  Cro.Car.isg. 
ferior  court  to  try  by  six  jurors  is  void ;  and  that  though  such 
custom  is  used  in  Wales,  yet  that  that  is  by  force  of  the  statute 
34  &  35  H.  8.  c.  26.  §  74.  which  appoints  that  such  trials  may  be  bar.  259^ 

by  six  only  where  the  custom  hath  been  so.  (a)  iSid.  233.  and 

3  G.  2.  c.  ac. 

§9- 

(B)  Of  the  Jury  Process,  and  Manner  of  convening  the 
Jury :  And  herein, 

i .  Of  the  Necessity  of  such  Process,  and  where  a  Panel  may  be 
returned  by  a  bare  Award  without  any  Precept. 

TT  seems  agreed,  that  a  person  not  duly  summoned  and  returned  March.  81. 

is  not  obliged  to  serve  on  a  jury;  as  it  hath  been  holden,  that 
if  a  stranger  cause  himself  to  be  sworn  in  the  name  of  one  who 
was  of  the  jury,  it  is  such  a  misdemesnour  for  which  he  may  be 
indicted,  and  for  which  also  an  action  on  the  case  lies  at  the  suit 
of  the  party  injured. 

But  justices  of  gaol-delivery  may  have  a  panel  returned  by  alnst.568. 

the  sheriff  without  any  precept  or  writ;  and  the  reason  given  4uSt',l6«',r. 
c      .    .  x  .    r         .  •>.  F  ,  .«*  a  Hawk.  P.  C. 

tor  it  is,  that  before  their  coming  they  may  make  a  general  pre-  c  4I  K  It 

cept  to  the  sheriff  in  parchment,  under  their  seals,  to  bring 
before  them  at  the  day  of  their  sessions  twenty-four  out  of  every 
hundred,  fyc.,  to  do  those  things  which  shall  be  injoined  them  on 
the  part  of  the  king,  tyc.,  and  therefore  it  is  said,  that  they  need 
not  make  any  other  precept  for  the  return  of  a  jury  for  the  trial 
of  any  issue  joined  before  them,  but  that  their  bare  award  that 
the  jury  shall  come  is  sufficient,  because  there  are  enough  for 
that  purpose  supposed  to  be  present  in  court,  whom  the  sheriff 
may  return  immediately,  whenever  the  court  shall  demand  their 
service. 

Also  it  is  said,  that  a  jury  may  be  so  returned  before  justices  alnst568. 
of  peace  at  their  sessions,  because  the  precept  for  the  summons  of  Sid-  3fi4' 
the  sessions  hath  a  clause  to  the  same  effect,  for  the  summons  of 
twenty-four  out  of  every  hundred :  but  it  is  (a)  doubted  whether  H  *  Hawk, 
this  matter  does  not  rather  depend  on  practice,  and  the  constant  ?      £.41. 
course  of  precedents,  than  any  argument  from  the  reason  of  the  ^  *' 
thing;  and  even  in  the  case  of  justices  of  gaol-delivery,  the  law 
is  otherwise,  if  they  have  a  special  commission. 

Also,  the  precept  to  the  sheriff  from  justices  of  oyer  and  ter-  »  Hal.  Hist. 

miner,  P-C.»6o,a6i. 
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2  Hawk.  P.  C.  miner,  in  order  for  the  holding  of  their  sessions,  hath  in  effect 
c.  41.  §  i.  the  very  same  clause  for  the  bringing  of  twenty-four  before  them 
out  of  each  hundred  at  the  day  of  their  sessions,  fyc.  and  yet  it 
seems  agreed,  that  they  cannot  have  a  jury  returned  for  the  trial 
of  an  issue  joined  before  them  by  force  of  a  bare  award,  but  ought 
to  make  a  particular  precept  to  the  sheriff  for  that  purpose  under 
their  seals. 

Dyer,  118.  By  the  course  of  the  King's  Bench  no  jury  can  be  returned  into 

a  Hal.  Hist.  it  from  a  foreign  county,  without  process  under  the  seal  of  the 
a<H  k  P  C  cmef-justice-  But  qutere  if  it  may  not  be  returned  for  a  trial  in 
c.  41.  §'z.  '  "  tne  county  where  it  sits  by  a  bare  prceceptum  est? 

2.  Of  the  several  Kinds  of  Jury  Process,  and  Manner  of  com- 
pelling a  Jury  to  appear. 

Trials  per  The  first  process  for  convening  the  jury  is  the  venire  facias, 

Pais,  64.  which  must  be  awarded  on  the  roll,  and  thereupon  in  the  Com- 
mon Pleas,  there  issue  the  habeas  corpora  and  distringas  jura- 
tores ;  but  in  the  King's  Bench  and  Exchequer  after  the  venire 
they  proceed  on  the  distringas ;  for  the  venire  being  in  the  na- 
ture of  a  summons,  if  the  jury  do  not  appear  thereon  in  those 
courts  in  which  the  king  has  a  more  immediate  concern,  they 
proceed  on  the  strongest  process,  viz.  the  distringas. 

(a)  But,  if  the  If  all  the  jury  did  not  attend  on  the  habeas  corpora  or  distrin- 
whole  jury  be  gas,  which  was  to  bring  them  into  court,  there  was  an  undecim, 
challenged  off,  decem^  QY  octo  tales,  according  as  the  number  was  deficient,  to 
venfre  facias,  *°rce  ot^ers  to  l^e  King's  Court  to  try  the  issue;  this  was  with- 
and  if  none  of  out  (a)  a  new  summons  or  venire,  because  it  was  supposed  that 
the  jury  ap-  the  first  habeas  corpora  and  distringas  had  given  notice  to  the 
pear,  then  a  vicinity  that  they  ought  to  appear;  and  therefore  the  supple- 
ratores  shall"  ment  °^  a  Jurv  were  *orced  in  without  a  particular  summons  to 
issue,  and  no  them. 
tales,  a  Hal.  Hist.  P.  C.  465. 

2  Hawk.  P.  C.  There  must  be  an  award  on  the  roll  to  warrant  the  issuing  of 
c.  17.  §  90.  the  venire  or  distringas,  and  such  process  must  be  continued 

from  time  to  time  against  the  jurors,  returnable  on  the  same 

days  to  which  the  suit   is  continued  on  the  roll  against  the 

parties. 

6  Mod.  281.  And  therefore  where  a  venire  facias  was  made  returnable  on 
S&Ld  5R  tne  23C^  °^  Januaryi  and  the  distringas  tested  on  the  24th,  this 

1061.  was  holden  a  discontinuance,  and  being  in  a  criminal  case,  not 

aided  by  any  of  the  statutes  ofjeqfails. 

z  Hawk.  P.  C.       So,  where  the  venire  omits  part  of  the  issue  or  issues  to  be 
c.  27. ,§  97, 98.  tried,  or  where  a  venire  omits  any  of  the  parties,  these  are  dis- 
Cro  £liz.622.  continuallces. 
Koll.  Hep.  22. 
3'Buls.  311.    Winch.  73. 

2  Hawk.  P.  C.  So,  where  a  juror  is  named  in  the  habeas  corpora  by  a  name 
S'd  766  9^K  b  Different  from  that  in  the  panel  returned  on  the  venire,  or  where 
182.  joi.  193!  a  Juror  returned  on  such  a  panel  is  wholly  omitted  in  the  habeas 
215.  corpora.  But  in  these  cases,  if  the  juror  so  misnamed  or  omitted 

7  be 
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be  not  sworn  at  the  trial  of  the  cause,  it  is  questionable  whether  6  Mod.  285. 
there  be  any  discontinuance  at  all.  r      FJ'    's6 

I'idepottca,  letter  (I). 


Where  there  are  several  defendants  who  plead  several  pleas, 
the  plaintiff  may  choose  either  to  have  one  venire  facias  for  all, 
or  several  for  (a)  every  one  of  the  defendants:  so,  where  several 
persons  are  arraigned  upon  the  same  indictment  or  appeal,  and 
severally  plead  not  guilty,  it  is  in  the  election  of  the  prosecutor 
either  to  take  out  a  joint  venire  against  them  all,  or  several 
against  each  of  them;  but,  in  an  appeal,  if  one  plead  not  guilty, 
and  the  other  plead  a  release  made  at  A.,  it  seems  that  there 
must  be  several  venires. 


take  out  another  against  the  third.     Cro.  Eliz.  541. 
667.     Hob.  36.     Cro.  Eliz.  866.    Cro.  Ja.  550. 


But  for  this  vide  a  Roll 


But,  where  a  joint  venire  is  first  awarded  for  the  trial  of  all  the 
defendants  together,  and  afterwards  several  venires  for  the  trial 
of  each  of  them,  this  is  a  discontinuance. 

And  where  the  same  jury  is  returned  on  joint  process  against 
several  defendants,  if  a  juror  be  challenged  by  any  one  of  them, 
and  the  challenge  allowed,  and  the  juror  thereupon  drawn,  he  is 
by  necessary  consequence  drawn  as  to  all,  because  there  being 
but  one  panel,  the  same  person  cannot  at  the  same  time  be  taken 
from  it,  and  continue  in  it;  and  to  prevent  this  inconvenience, 
where  one  jury  is  jointly  returned  for  the  trial  of  several  de- 
fendants before  justices  of  gaol-delivery,  they  may  sever  the 
panel;  but  after  an  appellant  has  taken  out  a  joint  venire  against 
all  the  appellees,  he  cannot  afterwards  take  out  several  ones, 
though  the  first  be  never  returned,  because  it  would  amount  to  a 
discontinuance. 

Jurors  being  duly  served  with  process  are  compellable  to  ap- 
pear; and  therefore,  where  more  than  one  appear,  but  not 
enough  to  take  the  inquest,  but  some  of  the  others  come  within 
view,  or  into  the  town  where  the  court  is  holden,  but  refuse  to 
come  into  court;  in  these  cases  the  court  may  order  those  who 
appear  to  inquire  of  the  yearly  value  of  such  defaulters'  lands; 
wl^ch  being  done,  the  court  may  either  summon  them  to  appear, 
on  pain  of  the  sum  found,  or  some  less  sum,  or  may  fine  them  in 
like  sum  -without  more  ado.  But  such  juror  shall  be  liable  to 
lose  his  issues  only  for  such  default,  and  not  the  yearly  value  of 
his  lands,  unless  the  party  pray  it.  But  a  juror  who  makes 
default  after  appearance  is  liable  to  such  forfeiture  without  any 
prayer ;  yet  the  court  in  discretion  will  sometimes  only  impose 
a  small  fine :  also,  a  juror,  who  comes  not  to  the  town  where 
the  court  is  holden,  shall  only  lose  his  issues,  or  be  amerced, 
but  not  fined.  And  it  is  said,  that  a  juror  is  not  amerceable  at  all 
at  the  return  of  the  first  venire,  except  before  justices  of  oyer  and 
terminer. 

Also,   by  the  27  Eliz.  c.  6.  §  2.  it  is  enacted,   "  That  upon 

every  first  writ  Dr&C&MM  corpora  or  disfringas  with  a  nisi  pritts 
i.  IV.  M  m  delivered 


Jones,  415. 
%  Hawk.  P.  C. 
0.41.68. 
(«)  It  is  said, 
that  where 
there  are 
three  de- 
fendants, the 
plaintiff  maj 
join  two  of 
them  in  one 
venire,  and 
Abr.  596.  6ao. 


*  Hawk.  P.  C. 
c.  27.  §  96. 

2  Hawk.  P,  C. 

c.4r.$9- 

and  several 
authorities 
there  cit?i?. 


a  Hawk.  P.  C 

C.  22.  §  14. 

and  several 
authorities 
there  cited. 
Trials  per 
Pais,  200. 
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*'  delivered  of  record  to  the  sheriff,  or  other  minister  or  minister* 
"  to  whom  the  making  of  the  return  shall  appertain,  shall  re- 
"  turn  in  issues,  upon  every  person  impanelled  and  returned 
"  upon  any  such  writ,  at  the  least  ten  shillings;  and  at  the 
"  second  writ  of  habeas  corpora  or  distringas  with  a  nisi  prius 
"  upon  every  person  impanelled  and  returned  upon  any  such 
"  writ  twenty  shillings  at  the  least ;  and  that  the  third  writ  of 
"  habeas  corpora  or  distringas  with  a  nisi  prms,  that  shall  be 
"  further  awarded,  upon  every  person  impanelled  and  returned 
"  upon  such  writ  thirty  shillings;  and  upon  every  writ  that 
"  shall  be  further  awarded  to  try  any  such  issues,  to  double  the 
"  issues  last  afore  specified,  until  a  full  jury  be  sworn,  or  the 
"  process  otherwise  ceased  or  determined,  upon  pain  to  forfeit 
"  for  every  return  of  issues  contrary  to  the  form  aforesaid  five 
*f  pounds." 

And  now  by  3  G.  2.  c.  25.  §  13.  it  is  enacted,  "  That  every 
"  person  or  persons  whose  name  or  names  shall  be  drawn,  (as 
"  by  the  act  is  directed)  and  who  shall  not  appear  after  being 
"  openly  called  three  times,  upon  oath  made  by  some  credible 
"  person,  that  such  person  so  making  default  had  been  lawfully 
"  summoned,  shall  forfeit  and  pay  for  every  default  in  not  ap- 
"  peanng  upon  call  as  aforesaid,  (unless  some  reasonable  cause 
"  of  his  absence  be  proved  by  oath  or  affidavit,  to  the  satisfac- 
«*  tion  of  the  judge  who  sits  to  try  the  said  cause)  such  fine  or 
"  fines  not  exceeding  the  sum  of  five  pounds,  and  not  less  than 
"  forty  shillings,  as  the  said  judge  shall  think  reasonable  to 
"  inflict  or  assess  for  such  default." 

||  By  29  G.  2.  c.  19.  it  is  enacted,  "  That  every  person  duly 
"  impanelled  and  summoned  to  serve  upon  any  jury  for  the 
"  trial  of  any  cause  to  be  tried  in  any  court  of  record,  holden 
"  or  to  be  holden  within  the  city  of  London,  or  in  any  other 
"  city  or  town  corporate,  liberties  or  franchises,  within  the  king- 
"  dom  of  England,  who  shall  not  appear  and  serve  on  such  jury 
"  after  being  openly  called  three  times,  and  on  proof  being  made 
"  on  oath  of  the  person  so  making  default  having  been  duly 
"  summoned,)  shall  forfeit  and  pay  for  every  such  his  default 
"  such  fine,  not  exceeding  the  sum  of  forty  shillings,  nor  less 
"  than  the  sum  of  twenty  shillings,  as  the  judge  or  judges  of  the 
"  respective  courts  wherein  any  such  default  shall  be  made, 
"  shall  from  time  to  time  deem  reasonable  to  impose  or  set, 
"  unless  some  just  cause  for  sucli  defaulter's  absence  shall  be 
"  made  appear  by  oath  or  affidavit,  to  the  satisfaction  of  the 
c<  judge  or  judges  of  the  said  respective  courts  wherein  any  such 
"  default  shall  from  time  to  time  be  made."|| 

3.  By  whom  such  Processes  are  to  be  executed,  and  the  Jury 

convened. 

Co.Litt.  158.  The  sheriff  is  the  proper  officer  by  whom  the  jury  process  is 
a.  Bro.  Chal-  to  be  executed,  unless  he  be  partial,  that  is,  such  a  one,  as  from 
lewge,  153.  his  consanguinity  or  affinity,  his  being  under  the  power  of  either 

party, 
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party,  #£•>  cannot  be  presumed  to  be  an  indifferent  person,  as  vide  infra, 
every  officer  who  hath  any  way  to  do  with  the  administration  of  letter  (E). 

justice  ought  to  be;  and  in  every  such  case  the  process  shall  be  ." 

*V  .    °     ,  .-    ,  •  .  .  ,  r  -in  bir  reter 

directed  to  the  coroners,  ir  they  are  impartial,   or  to  those  of  Dclme's  c;ise, 

them  who  are  so,   in  case  some  of  them  lie  under  the  afore-  and  has  al- 
mentioned  prejudices  :  and  in  case  all  the  coroners  are  partial,  %va.vs  heen  tlie 

or  not  indifferent,   then  the  venire  shall   be  directed  to  two  cou"e<j>fthe 

,.  .  court,  that 

elizors  (a)  named  by  the  court,  against  whom,  tor  that  reason,  when'either 

no  challenge  can  be  taken.  party  will 

suggest  any 

special  matter  about  awarding  the  venire  out  of  the  common  course,  a  copy  must  be  given  to 
the  opposite  party,  and  they  must  have  a  reasonable  time  to  consider  of  it,  before  you  enter 
a  nient  dedire.  Per  Cur.  Brocas  v.  City  of  London,  i  Str.  435.  (a)  The  course  of  proceed- 
in?  in  the  court  of  Common  Pleas  to  procure  the  nomination  of  elizors,  is,  first  to  move  the 
court  for  a  rule  to  shew  cause  why  it  should  not  be  referred  to  one  of  the  prothonotaries  to 
consider  of  two  fit  persons  to  be  elizors,  and  to  report;  which  rule  being  made  absolute,  and 
the  prothonotary  having  named  two  persons,  another  rule  is  moved  for  to  shew  cause  why  the 
persons  so  named  should  not  be  appointed  elizors  by  the  court;  and  upon  that  rule  being 
made  absolute,  they  are  appointed  by  the  court.  Holland  v.  Heron,  Barnes,  465.  |J 

When  'process  is  once  awarded  to  the  coroners,  <$-c.,  for  the  Co.  Litt.  158. 
sheriff's  actual  partiality,  the  entry  is  vicecomes  se  non  intro-  -  R°"-  Abr. 
mittat,  and  in  such  case  process  shall  not  afterwards  be  awarded  ^7°* 
to  any  new  sheriff:  but,  where  it  was  awarded  to  the  coroners, 
for  that  the  sheriff  is  tenant,  Sfc.t  it  may  be  awarded  to  a  new 
sheriff. 

So,  if  a  venire  facias  is  awarded  to  the  coroner  for  partiality  Cro.  £11*2.574. 
in  the  sheriff,  and  afterwards  a  talcs  is  awarded,  which  is  re-  Morgan  v. 
turned  by  the  sheriff,  this  has  been  holden  error.  CroEHz*^ 

But,  if  the  venire  be  awarded  to  the  coroners  for  default  in  the   Trials  per 
sheriff,  and  they  do  nothing  upon  the  writ;  then  upon  a  default  Pait>53> 
discovered  in  the  coroner  de  puisne  temps,  the  party  may  shew 
this  to  the  court,  and  have  a  venire  awarded  to  the  sheriff,  (if 
there  be  an  indifferent  one  made  in  the  mean  time,)  else  to 
elizors;  ct  sic  e  converse. 

And  therefore  in  error  of  a  judgment  in  Chester,  the  parties  Percival  Wil- 
being  at  issue,  a  venire  was  awarded  to  the  sheriff,  and  at  the  loughby  v 
day  of  the  return  it  was  entered,  quod  vicecomes  non  misit  brere, 
and  then  the  plaintiff  prayed  a  venire  facias  to  the  coroners  for 
cosinage  betwixt  him  and  the  sheriff,  which  was  awarded  ac- 
cordingly; and  at  the  day  of  trial  the  defendant  made  default, 
and  thereupon  judgment;  it  was  assigned  for  error,  that  after  the 
plaintiff  had  admitted  the  sheriff  to  execute  the  writ,  he  could 
not  pray  a  venire  facias  to  the  coroners  without  some  cause  de 
puisne  temps  ,•  sed  non  allocator,  because  there  was  nothing  done 
upon  the  first  writ,  and  the  defendant  having  made  default,  it  is 
not  now  material. 

Upon  the  surmise  of  the  plaintiff  that  the  sheriff  is  his  con-  Co.  Litt.  157. 
sin  (6),   and  upon  prayer  that  the  venire  be  directed  to  the 
coroners  for  avoidance  of  his  own  delay,  that  might  happen  by 
the  challenge  of  the  array,  the  defendant  shall  be  examined          . 
whether  it  be  true  or  not;  and  if  he  confess  it,  then  the  venire  (b)  [fi'ut  such  a 
shall  be  awarded  to  the  coroners  ;  for  then  it  appears  to  the  surmise  with 

Mm  t  court 
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nnder-sheriff    court  by  the  defendant's  confession,  that  the  sheriff  is  not  i 
will  not  au-      ferent.     But,  if  the  defendant  denies  it,  then  the  process  shall  be 
awarded  to  the  sheriff,  and  the  defendant  shall  not  afterwards 
challenge  the  array  for  this  cause.     But,  if  the  defendant  will 


thorise  the 

awarding  of 

the  venire  to 

the  coroners,    allege  any  such  matter,  and  pray  a  venire  facias  to  the  coroners, 

Cro.  Ja.  547.     there  the  plaintiff  shall  not  be  examined,  neither  shall  such  alle- 


Walsh   SBut    gati°ns  be  allowed;  because  delays  are  for  the  defendant's  advan- 
see  aLill.  Pr.   tage,  and  the  defendant  may  challenge  the  jury  for  this  cause, 
and  so  is  at  no  prejudice. 

If  there  be  two  sheriffs  of  a  county,  and  one  of  them  be  par- 
tial, the  venire  may  be  directed  to  the  other,  and  not  to  the 
coroners;  for  the  coroner  is  not  the  proper  person  to  execute 
the  process  of  the  court,  but  in  such  cases  where  the  proper 
officer  is  wanting;  which  cannot  be  said  where  there  is  one 
impartial  sheriff. 


Reg.  155.] 

Carth.  214. 
The  King  v. 
Warrington, 
one  of  the 
sheriffs  of 
Chester, 
iSalk.ic». 


S.C.   i  Show. 

3SZ.  4  Mod.  65.  S.C.  Comb.  191.  S.C.  iz  Mod.  22.  S.C.  Skin.  104.  S.  P.,  adjudged  be- 
tween Rich,  Sheriff' of  London,  and  Sir  Thomas  Player.  2  Show.  262.  a86.  S.C.  ||In  the 
case  of  the  King  v.  Pierce,  Arragosey,  and  Simpson,  for  robbing  Mr.  Kitchen,  one  of  the 
sheriffs  of  London,  the  grand  and  petit  juries  were  returned  by  the  sheriffs,  one  of  whom  was 
the  prosecutor.  This  was  objected  to,  and  Blac/cstoneJ.,  Eyre  Baron,  and  Glynn  Recorder, 
discharged  the  juries,  and  ordered  others  to  be  returned  by  the  coroner.  O.  B.  Sept.  Sess. 
1778.  MS.  The  note  does  not  state  whether  the  offence  was  committed  in  London  or  in 
Middlesex.^ 

Trials  per  So,  if  the  array  be  quashed  because  made  by  the  sheriff's 

Paw,  51.          minister,  who  was  aiding  and  of  counsel  with  one  of  the  parties; 

yet  the  writ  shall  not  be  directed  to  the  coroners,  but  to  the 

sheriff,  with  this  proviso,  quod  sub-vicccomes  tuus  in  nulLo  se  intro- 

mittat  cum  executione  istius  brevis. 

Fitf .  tit.  Chal-       After  a  challenge  to  the  array,  and  allowed  for  the  partiality 
lenge,  lai.        of  the  sheriff,  the  coroner  may  return  the  very  same  jury. 
Dyer,  177.  b.         If  the  sheriff  return  on  the  venire  facias,  quod  breve  istud  sic 
pk  34-  execution  et  indorsatum  per  A.  B.  nuper  vicecomitem  pra'decessorem 

suum  cumpanel/o,  ubi  in  facto  panellum  illud  factum  8f  arraiatum 
fuit  per  ipsum  mine  vicecomitem^  the  party  may  challenge  the  array 
afterwards  for  consanguinity  or  affinity  of  the  sheriff;  and  this 
shall  be  tried  by  two  triers,  notwithstanding  this  false  return. 
Lambe  v.  Upon  a  surmise  the  venire  facias  was  awarded  to  the  coroners, 

Wiseman,  anc}  tne  vcnjre  was  returned  by  two  coroners  only,  and  the  dis- 
Cr  Ja°i%i  tringas  by  three  coroners;  and  there  being  at  the  time  of  the 
S.  C.  ||  But  award  and  return  of  the  venire  facias  and  distringas  four  coroners, 
according  to  it  was  agreed  that  this  was  at  common  law  plain  error;  for  that 
this  report,  it  coroners  as  ministers  must  all  join,  but  as  judges  they  may  di- 
allthe' justices  vide;  but  that  it  was  aided  by  the  statute  ofjeo/ails,  which  cures 
of  the  Com-  the  imperfect  and  insufficient  returns  of  process  by  sheriffs  or 
mon  Bench  other  officers, 
and  Barons  of 

the  Exchequer,  except  Warberton,  not  to  be  error;  because  it  ought  to  have  been  taken  by 
way  of  challenge  at  the  time  of  trial;  and  forasmuch  as  the  party  hath  not  challenged  it,  he 
shall  not  now  assign  it  for  error :  but  that  admitting  it  were  error  assignable  at  the  common 
law,  yet  now  being  after  verdict,  iti  s  aided  by  the  statute,  which  aids  mis-returns  and  insuf- 
ficient returns,  and  this  is  but  a  mis-return.  || 

Raym.  484.  If  upon  a  suggestion  on  the  roll  the  venire  is  directed  to  the 

Dmmmu  Rex    coroners,  who  are  two  in  number,  and  both  the  coroners  are 

mentioned 
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mentioned  on  the  record  <o  have  returned  the  panel,  and  in 
reality  one  only  returned  it;  yet  this  cannot  beexcepted  against, 
because  an  objection  contrary  to  what  appears  on  the  face  of  the 
record. 

Error  of  a  judgment  in  Northampton,  because  in  Northampton  Cro.  Car.  ij8. 
the  court  being  holden  before  the  mayor  and  two  bailiffs,  the  f 
venire  facias  upon  the  issue  was  awarded  to  the  two  bailiffs  to 
return  a  jury  before  the  mayor  and  bailiffs  secundum  consuetu- 
dinem,  which  being  returned,  and  judgment  given,  the  error  as- 
signed was,  because  the  bailiffs  being  judges  of  the  court,  could 
not  also  be  officers,  to  whom  process  should  be  directed,  there 
being  no  custom  that  can  maint-vn  any  to  be  both  officer  and 
judge.  But  all  the  court  (absente  Hide]  conceived  it  might  be 
good  by  custom,  and  that  it  is  not  any  error;  for  the  judges  be 
not  the  bailiffs  only,  but  the  mayor  and  bailiffs;  and  it  is  a  com- 
mon course  in  many  of  the  ancient  corporations  where  the 
bailiffs  are  judges,  or  the  mayor  and  they  be  judges,  yet  in  re- 
spect of  executing  process  they  be  the  officers  also;  and  one 
maybe  judge  and  officer  diversis  respectibus ;  as  in  re-disseisin, 
the  sheriff  is  judge  and  officer;  whereupon  the  judgment  was 
affirmed. 

If  the  array  of  a  panel  is  returned  by  a  bailiff  of  a  franchise,   Co.  Liu. 
and  the  sheriff  return  it  as  of  himself,   this  shall  be  quashed.   156. a. 
But,  if  the  sheriff  return  a  jury  within  a  liberty,  this  is  good, 
and  the  lord  of  the  franchise  is  driven  to  his  remedy  against 
him. 

If  the  sheriff  returns  a  panel  of  jurors,  struck  by  two  strangers,   Co.  Lite, 
that  favour  neither  of  the  parties,  this  is  a  good  array,  and  shall   156-  a- 
not  be  quashed  ;  and,  therefore,  it  is  common  for  the  officers  of  Keb.  357.  687. 
the  court,  by  the  direction  of  the  judges,  to  give  a  panel  to  the 
sheriff,  which  he  returns.     But  the  court  seems  not  to   have 
po"wer  to  compel  the  sheriff  to  make  his  return,  but  they  can  fine 
him,  if  a  sufficient  jury  does  not  appear  according  to  the  precept 
of  the  writ. 

By  the  3  Geo.  2.  c.  25.,  made  perpetual  by  6  Geo.  2.  c.  37., 
"  Reciting  that  many  evil  practices  had  been  used  in  corrupting 
"  of  jurors  returned  for  the  trial  of  issues  joined  to  be  tried  be- 
*'  fore  the  justices  of  assize,  or  nisi  priiis,  and  the  judges  of  the 
"  great  sessions  in  Wales,  and  the  judge  or  judges  of  the 
*'  sessions  for  the  counties  palatine  of  Lancaster,  Chester,  or 
"  Durham,  and  many  neglects  or  abuses  had  happened  in 
"  making  up  the  lists  of  freeholders,  who  ought  to  serve  on  such 
"  trials,  and  many  persons  being  lawfully  summoned  to  serve 
"  on  juries  had  neglected  to  appear,  to  the  great  injury  of  many 
"  persons  in  their  properties  and  estates ;  in  order  to  prevent  the 
"  like  practices,  neglects,  and  abuses,  it  is  enacted,  that  the  per- 
"  son  or  persons  required  by  a  statute  made  in  the  seventh  and 
"  eighth  years  of  the  reign  of  his  late  Majesty  King  William  the 
«'  Third,  intituled,  'An  Act  for  the  Ease  of  Jurors,  and  better 
"  regulating  of  juries ;'  and  by  a  clause  in  another  act,  made  in 
*'  the  third  and  fourth  years,  of  the  reign  of  the  late  Queen  Anne, 

M  ra  3  intituled, 
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"  intituled,  *  An  Act  for  making  perpetual  an  Act  lor  the  morfe 
"  easy  Recovery  of  small  Tithes ;  and  also  an  Act  for  the  more 
44  easy  obtaining  Partition  of  Lands  in  Coparcenary,  Joint-ten* 
"  ancy,  and  Tenancy  in  Common;  and  also  for  making  more 
44  effectual  and  amending  several  Acts  relating  to  the  Return  of 
"  Jurors ;'  to  give  in,  or  who  are  by  virtue  of  this  act  to  make 
"  up  true  lists  in  writing  of  the  names  of  persons  qualified  to 
44  serve  on  juries,  in  order  to  assist  them  to  complete  such  lists, 
44  pursuant  to  the  intent  of  the  said  Act,  shall  (upon  request  by 
44  him  or  them  made  to  any  parish  officer  or  officers,  who  shall 
"  have  in  his  or  their  custody  any  of  the  rates  for  the  poor  or 
"  land  tax  in  such  parish  or  place)   have  free  liberty  to  inspect 
'*  such  rates,  and  take  from  thence  the  name  or  names  of  such 
"  freeholders,  copyholders,  or  others  persons  qualified  to  serve 
44  on  juries,   dwelling  within  their  respective  parishes  or  pre- 
*'  cincts,  for  which  such  list  is  to  be  given  in  and  returned,  pur- 
"  suant   to  the  said   acts ;    and   shall  yearly   and  every  year, 
44  twenty  days  at  least  before  the  feast  of  Saint  Michael  the 
"  archangel,  upon  two  or  more  Sundays,  fix  upon  the  door  of 
44  the  church,  chapel,  and  every  other  public  place  of  religious 
"  worship  within  their  respective  precincts,  a  true  and  exact 
"  list  of  all  such  persons  intended  to  be  returned  to  the  quarter 
4<  sessions  of  the  peace,  as  qualified  to  serve  on  juries,  pursuant 
"  to  the  directions  of  the  said  act,  and  leave  at  the  same  time  a 
44  duplicate  of  such  list  with  a  church-warden,  chapel-warden,  or 
"  overseer,  of  the  poor  of  the  said  parish  or  place,  to  be  perused 
*'  by  the  parishioners  without  fee  or  reward,  to  the  end  that 
44  notice  may  be  given  of  persons  so  qualified,  who  are  omitted, 
44  or  of  persons  inserted  by  mistake,  who  ought  to  be  omitted 
44  out  of  such  lists ;  and  if  any  person  or  persons,  not  being 
44  qualified  to  serve  on  juries,  shall  find  his  or  their  name  or 
44  names  mentioned  in  such  list,  and  the  person  or  persons  re- 
44  quired  to  make  such  list  shall  rei'use  to  omit  him  or  them,  or 
44  think  it  doubtful  whether  he  or  they  ought  to  be  omitted,  it 
44  shall  and  may  be  lawful  to  and  for  the  justices  of  the  peace 
44  for  the  county,  riding,  or  division,  at  their  respective  general 
44  quarter  sessions,  to  which  the  said  lists  shall  be  so  returned, 
44  upon  satisfaction  from  the  oath  of  the  party  complaining,  or 
•'  other  proof,   that  he  is  not  qualified  to  serve  on  juries,  to 
4'  order  his  or  their  name  or  names  to  be  struck  out,  or  omitted 
44  in  such  list,  when  the  same  shall  be  entered  in  the  book  to  be 
44  kept  by  the  clerk  of  the  peace  for  that  purpose,  pursuant  to 
44  the  said  act. 

By  §  2.  "  If  any  person  or  persons,  required  by  the  said  acts 
44  to  return  or  give  in,  or  by  virtue  of  this  act  to  make  up  any 
"  such  list,  or  concerned  therein,  shall  wilfully  omit,  out  of  any 
44  such  list,  any  person  or  persons,  whose  name  or  names  ought 
44  to  be  inserted,  or  shall  wilfully  insert  any  person  or  persons, 
44  who  ought  to  be  omitted,  or  shall  take  any  money  or  other  re- 
44  ward  for  omitting  or  inserting  any  person  whatsoever,  lie  or 
44  they  so  offending  shall,  for  etery  person  so  emitted  or 
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**  inserted  in  such  list,  contrary  to  the  meaning  of  this  act, 
**•  forfeit  the  sum  of  twenty  shillings  for  every  such  offence,  upon 
"  conviction  before  one  or  more  justice  or  justices  of  the  peace 
"  of  the  county,  riding,  or  division,  where  such  offender  shall 
"  dwell,  upon  the  confession  of  the  offender,  or  proof  by  one  or 
"  more  credible  witness  or  witnesses  on  oath,  one  half  thereof 
4 '  to  be  paid  to  the  informer,  and  the  other  half  to  the  poor  of 
"  such  parish  or  place,  for  which  the  said  list  is  returned ;  and 
*'  in  case  such  penalty  shall  not  be  paid  within  five  days  after 
**  such  conviction,  the  same  shall  be  levied  by  distress  and  sale 
"  of  the  offender's  goods,  by  warrant  or  warrants  from  one  or 
*'  more  justice  or  justices  of  the  peace,  returning  the  overplus,  if 
"  any  there  be,;  and  the  said  justice  or  justices,  before  whom 
*'  such  person  shall  be  convicted  of  sue!)  offence,  shall,  in 
"  writing  under  their  hands,  certify  the  same  to  the  justices  at 
"  their  next  general  quarter  sessions,  which  shall  be  held  for  the 
"  county,  in  which  the  person  or  persons  so  omitted  or  inserted 
*;  shall  dwell,  which  justices  shall  direct  the  clerk  of  the  peace 
"  for  the  time  being  to  insert  or  strike  out  the  name  or  names  of 
"  such  person  or  persons,  as  shall  by  such  certificate  appear  to 
"  have  been  omitted  or  inserted  in  such  lists,  contrary  to  the 
"  meaning  of  this  act;  and  duplicates  of  the  said  lists,  when  de- 
*•  livered  in  at  the  quarter  sessions  of  the  peace^  and  entered 
"  in  such  book,  to  be  kept  by  the  clerk  of  the  peace,  for  that 
"  purpose,  shall,  during  the  continuance  of  such  quarter  ses- 
"  sions,  or  within  ten  days  after,  be  delivered  or  transmitted  by 
"  the  clerk  of  the  peace  to  the  sheriff  of  each  respective  county, 
"  or  his  under  sheriff,  in  order  for  his  returning  of  juries  out  of 
"  the  said  lists ;  and  such  sheriff  or  under  sheriff'  shall  imme- 
"  diately  take  care,  that  the  names  of  the  persons  contained  in 
"  such  duplicates  shall  be  faithfully  entered  alphabetically,  with 
"  their  additions  and  places  of  abode,  in  some  book  or  books 
"  to  be  kept  by  him  or  them  for  that  purpose;  and  that  every 
"  clerk  of  the  peace  neglecting  his  duty  therein,  shall  forfeit  the 
"sum  of  twenty  pounds  to  such  person  or  persons  as  shall 
"  inform  or  prosecute  for  the  same,  until  the  party  be  thereof 
"  convicted  upon  an  indictment  before  the  justices  of  the  peace, 
"  at  any  general  quarter  sessions  of  the  peace  to  be  holden  for 
"  the  same  county,  riding,  division,  or  precinct. 

By  §  3.  it  is  further  enacted,  "  That  in  case  any  sheriff,  or 
"  under  sheriff,  bailiff,  or  other  officer,  to  whom  the  return  of 
"  juries  shall  belong,  shall  summon  and  return  any  person  or 
"  persons  to  serve  on  any  jury,  in  any  cause  to  be  tried  before 
"  the  justices  of  assize,  or  nisi  prius,  or  judges  of  the  said 
"  great  sessions,  or  the  judge  or  judges  of  the  sessions  for  the 
"  said  counties  palatine,  ^vhose  name  is  not  inserted  in  the  du- 
"  plicates  so  delivered  or  transmitted  to  him  or  them  by  such 
"  clerk  of  the  peace,  if  any  such  duplicate  shall  be  delivered  or 
"  transmitted,  or  if  any  clerk  of  assize,  judge's  associate,  or  other 
"  officer,  shall  record  the  appearance  of  any  person  so  sum- 
*'  moned  and  returned  as  aforesaid,  who  did  not  really  und 

M  in   4  "  truly 
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"  truly  appear,  then  and  in  such  case  any  judge  or  justice  of 
"  assize,  or  nisi  priits,  or  judge  or  judges  of  the  said  great 
*'  sessions,  or  the  judge  or  judges  of  the  sessions  for  the  said 
"  counties  palatine,  shall  and  may,  upon  examination,  in  u 
"  summary  way,  set  such  fine  or  fines  upon  such  sheriff',  or 
"  under-sheriff,  clerk  of  the  assize,  judge's  associate,  or  other 
"  officer,  for  every  such  person  so  summoned  and  returned  as 
"  aforesaid,  and  for  every  person,  whose  appearance  shall  be  so 
"  falsely  recorded,  as  the  said  judge  or  justice  of  assize,  nisi 
"  priust  or  of  the  said  great  sessions,  or  the  judge  or  judges 
"  of  the  sessions  for  the  said  counties  palatine,  shall  think 
"  meet,  not  exceeding  ten  pounds,  and  not  less  than  forty 
"  shillings.  . 

lIButbyrea-  §4-  "  And  for  preventing  abuses  by  sheriffs,  under-sheriffs, 
son  of  the  Ire-  «  bailiffs,  or  other  officers,  concerned  in  the  summoning  or  re- 
qucnt  sessions  «  turning  of  jurors,  it  is  further  enacted,  That  no  persons  shall 
StoTcourtof0  "  ke  ret-urned  as  jurors  to  serve  on  trials  at  any  assizes,  or  nisi 
Kind's  Bench,  "  prinst  or  at  the  said  great  sessions,  or  at  the  sessions  for  the 
Common  «  said  counties  palatine,  who  have  served  within  the  space  ot 

"Pleas,  and  Ex-  «  one  vcar  before  jn  the  county  of  Rutland,  of  four  years  in  the 
WeftmbrU-r  "  county  of  York,  or  of  two  years  before  in  any  other  county, 
this  provision  "  not  being  a  county  of  a  city  or  town;  and  if  any  such  sheriff' 
was  round' to  "  shall  wilfully  trangress  therein,  any  judge  or  justice  of  assize, 
be  hnpracCiG*  <(  or  nisi  prius,  or  of  the  said  great  sessions,  or  the  judge  or 

able  in  t  e  «  judges  of  the  sessions  for  the  said  counties  palatine,  may 
county  ot  J  n  .  .  t  '  J 

Middlesex,  "  and  ls  hereby  required  on  examination  and  proof  ot  such  ot- 
uml  it  is  "  fence,  in  a  summary  way,  to  set  a  fine  or  fines  upon  every 

therefore  «  sucn  offender,  as  he  shall  think  meet,  not  exceeding  five 
enacted,  by  „  j  j-  .  ,y  one  Oflence. 

4  Geo.  2-  c.  7.        i  J 

that  tiiis  clause  shall  not  extend  to  that  county;  and  it  is  provided  by  §  2.  "  That  no  person 

shall  be  returned  to  serve  as  a  juror  at  any  session  of  tan-print  in  the  county  of  Middlcse x, 

who  has  been  returned  to  serve  as  a  juror  at  any  such  session  of  nisi  prius  in   the  said 

county,  in  the  two  terms  or  vacations  next  immediately  preceding,  under  such  penalty  on 

the  sheriff,  under-sheriff)  bailiff)  or  other  officer  employed  or  concerned  in  the  suuuiioning 

or  returning  of  jurors  in  the  said  county  of  Middlesex,  as  might  have  been  inflicted  upon 

them  or  any  of  them  for  any  offence  against  the  above  clause."     And  by  7  and  8.  W.  3. 

c.  32.  §  9.  the  inhabitants  of  the  city  anil  liberty  of  Westminster  shall  be  exempted  from 

•erving  on  any  jury  at  the  sessions  for  Middlesex ;  by  reason  of  their  attendance  at  the  courts 

of  WettTrituter  HaU.\\ 

§  5.  "  And  that  the  sheriff,  under-sheriff,  or  other  officer, 
"  to  whom  the  return  of  juries  shall  belong,  shall  from  to  time 
*'  time  enter  or  register  in  a  book  to  be  kept  for  that  purpose 
"  the  names  of  such  persons  as  shall  be  summoned,  and  shall 
"  serve  us  jurors  on  trials  at  any  assizes,  or  nisi  prius,  or  in  the 
**  said  courts  of  great  sessions,  or  sessions  for  the  said  counties 
"  palatine,  together  with  their  additions  and  places  of  abode 
"  alphabetically,  and  also  the  times  of  their  services;  and  every 
"  person  so  summoned  and  attending,  or  serving  as  aforesaid, 
*'  shall  (upon  application  by  him  made  to  such  sheriff^  under- 
"  sheriff  or  other  officer)  have  a  certificate  testifying  such  his 
"  attendance  or  service  done,  which  certificate  the  said  sheriff, 
"  under-sheriilj  or  other  officer,  is  hereby  directed  and  required 

'««  to 
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"  to  give  without  fee  or  reward;  and  the  said  book  shall  be 

"  transmitted  by  such  sheriff,  under-sheriff,  or  other  officer,  to 

"  his  or  their  successor  or  successors  from  time  to  time. 

§6.  "  And  that  no  sheriff,  under-sheriff,  bailiff,  or  other  offi-  [j  In  the  case  of 

"  cer  or  person  whatsoever,  shall  directly  or  indirectly  take  or  K.  v.  \\hit- 

"  receive  any  money  or  other  reward,   to  excuse  any  person     ,er'  tu°"T' 

"  from  serving  or  being  summoned  to  serve  on  juries,  or  under  feodantwas 

"  that  colour  or  pretence:  and  that  no  bailiff  or  other  officer  summoning 

"  appointed  by  any  sheriff  or  under-sheriff  to  summon  juries,  Bailiff  to  the 

"  shall  summon  any  person  to  serve  thereon,  other  than  such'  ?^fij^sej. 

"  whose  name  is  specified  in  a  mandate  signed  by  such  sheriff  or  and  it  was' his 

"  under-sheriff,   and  directed  to  such   bailiff  or  other  officer :  province  to 

"  and  if  anv  sheriff,  under-sheriff,  bailiff,  or  other  officer,  shall  summon  jurors 

•  i/»  11       *  •  i  (•  •  i  "i  •          to  Qttcncl  to 

'  wilfully  transgress  in  any  the  cases  aforesaid,  any  judge  or  jus-  try  cause<. 

"  tice  of  assize,  nisi  prim,  or  great  sessions  aforesaid,  or  the  An  attachment 
"  judge  or  judges  of  the  sessions  for  the  said  counties  palatine,  was  granted 

"  may  and  is  hereby  required  on  examination  and  proof  of  such  aSamst  him 
.,     ff,J  J  £  £  upon  a  charge 

•'  offence,  in  a  summary  way,  to  set  a  fine  or  fines  upon  any  per-  0\  fiemandins 

"  son  or  persons  so  offending,  as  he  shall  think  meet,  not  ex-  and  receiving 
"  ceeding  ten  pounds,  according  to  the  nature  of  the  offence.       money  from 

several  of  the 

inhabitants  to  excuse  them  from  serving,  and  for  summoning  such  as  refused  to  pay  him  more 
frequently  than  it  came  to  their  turn.  Being  examined  upon  interrogatories,  it  appeared  to 
the  court,  upon  the  report  of  the  Master  of  the  Crown  Office,  that  he  admitted  having  received 
small  sums  from  several  individuals  :  that  in  some  years  he  had  received  in  the  whole  about 
sixty  or  seventy  pounds;  and  in  every  year  something,  though  sometimes  not  more  than 
twenty  pounds.  But  he  denied  ever  having  demanded  it,  or  ever  having  been  guilty  of  par- 
tialitv,  either  in  excusing  those  who  paid  him,  or  in  summoning  those  more  frequently  than 
he  ought  to  have  done,  who  refused  to  pay  him.  He  swore  he  received  it  only  as  a  Christmas- 
box,  which  had  been  customary,  and  in  no"  other  view  whatever;  and  positively  denied,  that  he 
ever  acted  with  any  partiality  in  consequence  of  its  being  given  or  refused.  The  court  thought 
this  to  be  a  very  bad  practice,  and  of  very  evil  example;  wherefore  they  fined  him  two  hun- 
dred pounds,  and  ordered  him  to  be  committed  till  paid.  They  added,  that  the  sheriff  should 
be  informed  of  this,  and  it  should  be  recommended  to  him  to  discharge  this  man  from  his 
office  of  summoning  bailiff.]] 

§  7.  "  And  whereas  by  the  said  act  of  the  seventh  and  eighth 
"  years  of  the  reign  of  his  late  majesty  King  William  the  Third, 
"  and  also  by  another  act  made  in  the  third  and  fourth  years  of 
"  the  reign  ^of  her  late  majesty  Queen  Anne,  all  constables, 
"  tythingmen,  and  headboroughs,  are  obliged  to  give  in  true 
"  lists  at  the  respective  general  quarter  sessions  of  the  peace, 
"  holden  for  each  county,  riding,  or  division,  of  the  names  and 
"  places  of  all  persons  within  their  respective  precincts  or  places 
"  qualified  to  serve  on  juries,  to  the  justices  of  the  peace  in  open 
'*  court,  which  hath  by  experience  been  found  inconvenient  and 
*'  expensive  to  several  constables,  tythingmen,  and  headboroughs, 
"  such  quarter  sessions  being  often  held  at  a  great  distance  from 
"  their  abode :  for  remedy  thereof  it  is  enacted,  That  it  shall  be 
"  lawful  and  sufficient  for  all  or  any  constables,  tythingmen,  or 
"  headboroughs,  after  they  shall  have  made  and  compleated  such 
*'  lists  of  persons  qualified  to  serve  on  juries  for  their  respective 
"  parishes  or  precincts,  according  to  the  manner  directed  by  the 
"  before-mentioned  acts  and  this  present  act,  to  subscribe  the 

"  same 
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"  same  in  the  presence  of  one  or  more  justice  or  justices  of  the* 
"  peace  for  each  respective  county  or  place,  and  also  at  the  same 
"  time  to  attest  the  truth  of  such  lists  upon  oath  to  the  best  of 
"  their  knowledge  or  belief,  which  oath  such  justice  or  justices 
"  respectively  are  hereby  impowered  and  required  to  administer; 
"  and  the  said  lists  shall  (being  first  signed  by  the  said  justices 
"  respectively,  before  whom  the  same  shall  be  attested  on  oath, 
"  and  subscribed  as  aforesaid)  be  delivered  by  the  said  con- 
"  stables,  tythingmen,  or  headboroughs,  to  the  chief  or  high 
"  constables  of  the  hundreds  or  divisions  whereunto  the  same 
"  shall  respectively  belong,  who  are  hereby  directed  and  required 
"  to  deliver  in  such  lists  to  the  justices  of  the  peace  tor  the 
"  county,  riding,  or  division,  at  their  respective  general  quarter 
"  sessions  in  open  court,  attesting  at  the  same  time  upon  oath 
"  their  receipt  of  such  lists  from  the  constables,  tythingmen,  or 
"  headboroughs  respectively,  and  that  no  alteration  hath  been 
"  therein  made  since  the  receipt  thereof;  and  the  said  lists,  so 
**  delivered  in  and  attested,  shall  be  deemed  as  effectual  as  if 
"  they  had  been  delivered  in  by  the  constables,  tythingmen,  or 
"•headboroughs,  for  their  respective  parishes  or  precincts." 

4.  In  what  Time  such  Processes  are  returnable. 

a.  Roll.  Abr.  Process  against  jurors  may  be  returnable  immediately  into  the 

6a6.  King's  Bench  for  the  trial  of  an  indictment  found  in  the  (a]  county 

9  ~°-  l  ,'„  '  where  it  sits,  whether  for  a  crime  in  such  county,  or  for  a  trea- 

i  Hawk.  P.  C.  son  beyond  sea.     But  for  the  trial  of  an  indictment  removed  by 

0.41.63.  certiorari  from  a  different  county,   there  must  be  fifteen  days 

(a)  Whether      between  the  teste  and  return  of  every  process, 
such  indict- 
ment were  originally  taken  in  the  King's  Bench,  or  taken  before  justices  of  the  peace  of  the 
same  county,  and  removed  into  the  King's  Bench  by  certiorari.    %  Hal.  Hist.  P.  C.  360. 

a  Hawk.  P.  C.  Justices  in  eyre>  or  of  gaol-delivery,  may  order  a  jury  to  be 

€.41-  §4->  and  returned  immediately  for  the  trial  of  a  prisoner.     Also  it  hath 

several  autho-  foeen  adjudged,  that  justices  of  (6)  oyer  and  terminer  may  for  the 

"tej  trial  of  an  issue  joined  before  them  award  a  venire  returnable  the 

(b)  That  as  to  same  day  on  which  the  party  is  arraigned :  and  it  hath  been  ad- 
the  commis-  judged,  that  justices  of  the  peace  may  do  the  like;  but  it  is  said, 
sion  of  oyer  ^at  tjjere  are  strong  authorities  to  the  contrary,  unless  the  pri- 
and  terminer,  c  i           /  \ 

though  there     soner  consent,  or  the  crime  amount  to  telony.  (c) 

goes  out  a  general  precept  in  the  names  of  three  or  more  of  the  commissioners,  and  under 
their  seals,  fifteen  days  before  the  sessions,  directed  to  the  sheriff  to  return  twenty-four  jurors 
to  try  the  issue  between  the  king  and  the  prisoners  to  be  arraigned ;  yet  this  is  but  prepara- 
tory, and  to  have  a  jury  in  readiness ;  for  after  the  prisoners  are  arraigned,  and  have  pleaded 
to  the  country,  a  precept  ought  to  issue  to  the  sheriff  in  nature  of  a  venire  facias,  which  may 
bear  teste  the  same  day  that  the  prisoners  plead,  commanding  the  sheriff  to  return  twenty-four, 
tfc.  to  try  the  issue  upon  such  a  day.  a  Hal.  Hist.  P.  C.  361 . Or  they  may  make  the  pre- 
cept returnable  the  same  day  that  the  prisoners  plead,  viz.  ad  horam  primam  post  meridiem,  Sfc. 
for  justices  of  oyer  and  terminer  may  take  their  indictment  and  arraign  the  prisoners,  and  try 
the  same  day.  Ibid.  —  And  it  is  there  also  said,  that  the  justices  of  the  peace,  as  to  the  point 
of  their  precepts  of  venire  facias,  agree  with  justices  of  oyer  and  terminer;  for  they  are,  as  to 
this  purpose,  commissioners  of  oyer  and  terminer,  and  may  indict,  arraign,  and  try  the  same 
day,  in  cases  of  felony,  (c)  But  see  the  act  of  60  Geo.  3.  0.4.  to  prevent  delay  in  the  admi- 
nistration of  justice  in  cases  of  inisdemesnour. 

A  venire 
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A  venire  before  justices  of  oyer  and  terminer,  returnable  at  a  *  Hal.  Hist, 
day  certain,  is  erroneous,  unless  the  sessions  appear  to  be  ad-  ^'u'^p  c 
journed  to  the  same  day,   because  otherwise  it  shall  not  be  ~  4i.  $6.  * 
intended  that  their  commission  continued  so  long;    but   such 
venire  may  be  returnable  at  the  next  assises,  and  then  tried  by 
virtue  of  i  E.  6.  c.  7. 

Here  it  may  be  proper  to  take  notice,  that  the  statutes  of 
4  &  5  W.  &  M.  c.  24.  and  7  &  8  W.  3.  c.  32.  require  that 
jurors  shall  be  summoned  six  days  before  they  appear,  which 
seems  to  make  it  necessary  that  whenever  a  venire  facias  or  par- 
ticular precept  is  required,  there  should  be  six  days  between  its 
teste  and  return ;  and  to  this  purpose  it  is  enacted  by  the  last- 
mentioned  statute,  §  5.  "  That  every  summons  of  any  person 
"  qualified  to  any  of  the  services  in  the  act  mentioned,  shall  be 
"  made  by  the  sheriff,  his  officer,  or  lawful  deputy,  six  days 
"  before,  at  the  least,  shewing  to  every  person  so  summoned  the 
"  warrant  under  the  seal  of  the  office,  wherein  they  are  nomi- 
"  nated  and  appointed  to  serve;  and  in  case  any  juror,  so  to  be 
"  summoned,  be  absent  from  the  usual  place  of  his  habitation  at 
"  the  time  of  such  summons,  in  such  case  notice  of  such  sum- 
"  mons  shall  be  given,  by  leaving  a  note  in  writing,  under  the 
"  hand  of  such  officer,  containing  the  contents  thereof,  at  the 
"  dwelling-house  of  such  juror,  with  some  person  there  inhabit- 
"  ing  in  the  same. 

"  Provided  that  those  acts  shall  not  extend  to  give  or  require 
"  any  longer  time  for  the  summoning  of  any  juries,  that  are  to 
"  try  any  issues  joined  in  any  of  the  said  courts  that  are  triable 
"  by  jurors  of  the  city  of  London  or  county  of  Middlesex,  than 
"  was  by  law  required  before  the  making  of  the  act;  nor  shall 
"  extend  or  be  construed  to  give  any  longer  time,  or  other  day, 
"  for  the  return  of  any  writ,  precept,  or  process  of venire  facias, 
"  habeas  corpora,  or  distringas,  for  the  summoning,  attaching, 
"  or  distraining  of  any  jury  to  appear,  than  was  by  law  required 
*'  before  the  making  the  said  act ;  but  that  where  there  shall  not 
"  be  six  days  between  the  awarding  of  such  writ,  precept,  or 
"  process,  and  return  thereof,  every  juror  may  be  summoned, 
"  attached,  or  distrained  to  appear  at  the  day  and  time  therein 
*'  mentioned  or  appointed,  as  he  might  have  been  before  the 
"  making  of  the  act." 

5.   Where  the  Jury  must  appear. 

At  common  law,  the  jurors  and  parties  were  to  appear  at  the  a  Imt.  411, 
court  (a)  where  the  suit  or  prosecution  was  depending,  which  422>  %c- 
occasioned  a  great  expence,  and  a  great  conflux  of  people  to  the  crcTca/'' 
superior  courts ;  to  remedy  which  inconveniency,  it  was  ordained  (a]  The  award 
by   Westm.  2.  c.  30.,    that  all  pleas  in  either  Bench,   which  ot  a  venire  re- 
require  only  an  easy  examination,  shall  be  determined  in  the  turna.ble  at  a 
country,  before  the  justices  of  assise,  by  virtue  of  the  writ  pre-  fo^justices^f 
scribed  by  that  statute,  commonly  called  the  writ  ofnisiprius.       oyer,%c.  needs 

not  express 

before  what  justices  it  shall  be  returnable,  for  it  cannot  but  be  intended  that  it  ought  to  be 
returned  before  the  court  that  awards  it.  29  E.  3.  30.  b.  zg  Ass.  p.  33.  S.  C.  Br.  tit. 
Error,  p  154.  S. C.  Dyer,  315.  pi.  99.  S.  C.  »  Keb.  855. 

The 
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a  Inst  423.  The  manner  of  contriving  it  was  to  direct  the  venire  to  return 

Gilb.  Hist.  the  jury  at  some  day  the  next  term,  unless  the  justices  prius  tali 
die,  8f  loco  venerint  ;  and  thus  the  nisi  prius  was  at  first  on  the 
venirey  and  continued  in  that  manner  from  Ed.  I.  to  Ed.  3.  for 
though  there  were  no  issues  returned  on  the  venire  to  make  them 
appear  at  nisi  prius ;  yet  it  was  so  much  a  greater  difficulty  on 
them  to  appear  afterwards  at  Westminster,  which  if  they  did  not, 
the  distringas  issued,  that  it  had  its  effect  to  bring  them  in  their 
proper  counties.  The  writ  was  contrived  to  command  them  to 
come  into  court,  because  it  would  have  been  improper  for  the 
court  to  have  commanded  them  to  come  into  any  other  place; 
so  that  their  appearance  before  the  justices  of  assise  is  an  excuse 
for  their  non-appearance  in  bank;  but,  if  they  did  not  appear 
at  the  assise,  nor  at  Westminster,  then  issued  a  habeas  corpora 
and  distringas  to  bring  them  up. 

Gilb.  Hist.  The  ancient  practice  of  the  defendant's  being  cssoignable  on 

C.  P.  76.  the  venire  was  a  great  mischief  in  this  process,  because,  if  he  did 

not  appear,  the  jury  were  afterwards  obliged  to  appear  in  bank. 
And  there  was  another  mischief  in  this  process  as  it  then  stood, 
that  the  parties  not  seeing  the  panel  beforehand,  they  could  not 
be  prepared  to  make  their  challenge.  The  first  of  these  mischiefs 
was  pretty  well  remedied  by  laying  the  costs  on  the  defendant 
when  the  plaintiff  prevailed ;  but  the  second  mischief  had  no 
remedy  till  42  E.  3.  c.  u.,  whereby  it  is  ordained,  that  no  in- 
quests but  assises  and  delivery  of  gaols  be  taken  by  writ  of  nisi 
prius,  or  other  manner,  at  the  suit  of  great  or  small,  before  that 
the  names  of  all  of  them  that  shall  pass  in  the  inquest  be  returned 
into  the  court;  and  this  set  the  process  on  the  same  foot  it  now 
stands. 

Id.  77.  From  henceforward  they  could  not  place  the  nisi  prius  in  the 

venire,  as  was  directed  by  the  statute  of  Westminster  2.,  because 
it  is  directed  that  no  inquest  be  taken  at  nisi  prius  until  the  in- 
quest be  returned  in  court,  and  therefore  the  clause  of  nisi  prius 
was  taken  out  of  the  venire,  and  placed  to  {be  habeas  corpora  and 
distringas,  which  was  so  awarded  on  the  roll  in  \\\c  jurat.  This 
had  many  good  effects;  is.t.  For  that  the  plaintiff  and  defend- 
ant knew  the  names  of  the  jury,  in  order  to  their  challenges. 
2dly.  The  venire  being  returned,  the  defendant  had  no  essoign 
on  the  habeas  corpora  and  distringas,  but  was  obliged  to  appear, 
else  by  Westminster  2.  c.  27.  the  inquest  was  taken  by  default, 
as  if  he  had  appeared.  Another  advantage  was,  that  the  jury 
on  the  nisi  prius  were  fined  if  they  did  not  appear;  and  there- 
fore the  clause  in  the  distringas  is  quod  habeas  corpora  eorum 
coram  nobis  apud  Wcstm.  die  Lun&prox.  post  vel  coram 

justiciaries  nostris  ad  assisas  in  com.  tuo  tenend.  assign.,  si  prius 
die,  Sfc.,  and  since  they  could  fine  them  on  this  process  accord- 
ing to  their  offence,  they  granted  nisi  prius  in  the  ensuing 
distringas,  and  did  not  compel  them  to  try  it  at  bar;  which 
was  more  convenient  than  the  ancient  way,  where  the  appearing 
juror  was  obliged  by  his  companions  default  to  come  up  to  West- 
minster ;  but  now  every  one  has  issues  returned  on  him  for  his 
own  default. 

The 
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The  day  at  nisiprius  and  in  bank  are  in  consideration  of  law  6  Mod.  9. 
the  same,  because  the  writ  of  nisi  prius,  which  gives  authority  to   Id-  8a- 
the  judge  to  try  the  cause  in  the  country,  is  instead  of  the  court, 
and  therefore  the  posted  certified  by  him  on  the  day  in  bank  is 
the  same  as  if  the  jury  had  come  up  to  the  court,  and  the  trial  had 
been  had  in  open  court.     And  this,  as  has  been  said,  is  for  the 
ease  of  the  subject,  that  the  jury  and  witnesses  may  not  be 
brought  out  of  their  proper  county. 

It  seems  agreed,  that  an  issue  joined  in  the  King's  Bench  Cro.  Car.  348. 


upon  an  indictment  or  appeal,  whether  for  treason  or  felony,  a   151.424. 

or  a  crime  of  an  inferior  nature,  committed  in  a  different  county  i  nst*  73'  74" 

i  i          •    i    •       i  *    Kaym.  367. 

from  that  wherein  the  court  sits,  may  be  tried  in  the  proper 

county  by  writ  of  nisi  prhts,  by  virtue  of  the  statute  of  West- 
minster 2.  c.  30. 

Yet  inasmuch   ss  the  king  is  not  expressly  named  in  the  iLeon.no. 
statute,  and  it  is  a  general  rule  that  he  shall  not  be  bound  by 
a  statute  which  doth  not  expressly  name  him,  it  seems  to  have 
been  generally  holden,   that  wherever  the  king  is  a  party,  it  barretry, 
is  irregular  to  grant  a  trial  by  nisi  prius  without  his  special  which  seemed 

warrant,  or  the  (a)  assent  of  his  attorney.    But  it  seems  the  court  to  require  . 

.     .v  /7N  great  examin- 

may  grant  it  in  an  (6)  appeal  in  the  same  manner  as  in  any  |tion  the 

other  action.  court  refused 

to  grant  a  trial 

by  nisipriui  at  the  motion  of  the  attorney-general,  till  the  king  by  his  letters  had  signified  his 
pleasure  that  it  should  be  so  tried.  Cro.  Car.  348.  (6)  But  not  where  the  jury  is  to  be  from 
two  counties.  Dyer,  46.  pi.  8.  See  a  &  3  E.  6.  c.  34.  §  z.  3. 

6.  What  Number  are  to  be  returned. 

Although  by  the  words  of  the  writ  of  venire  facias  the  sheriff  Co.Litt.ijj.m. 
is  only  to  return  twelve,  yet  by  ancient  course  he  was  obliged 
to  return  twenty-four.  And  this,  says  my  Lord  Coke,  is  for 
expedition  of  justice;  for  if  twelve  should  only  be  returned, 
no  man  should  have  a  full  jury  appear  or  be  sworn  in  respect 
of  challenges  without  a  tales,  which  would  be  a  great  delay 
of  trials. 

But,  though  the  sheriff  return  a  less  number;  as,  where  the  Cro. Car.  113. 
sheriff  returned  only  twenty-three,  and.  a  sufficient  number  ap- 
pear, and  try  the  issue;  this  will  be  aided  by  the  statutes  of 
jeofail  as  a  misreturn. 

The  precept  that  issues  before  a  sessions  of  gaol-delivery,  oyer  a  Hal.  Hist, 
and  terminer,  and  of  the  peace,  is  to  return  twenty-four,  and  P-C.  263. 
commonly  the  sheriff  returns  upon  that  precept  forty-eight. 

But  the  award  or  precept  to  try  the  prisoner  after  he  hath  2  Hal.  Hist, 
pleaded,   is  only  venire  facias  twelve,    and  (c)  twenty-four  are  ?•  C.  163. 

returned  by  the  sheriff  on  that  panel.  W  B"1 1,t,na* 

been  holden, 

that  in  trials  on  the  crown  side  for  criminals,  the  sheriff  may  be  commanded  to  return  any 
number  the  court  please,  and  accordingly,  in  Sir  H.  Vane's  trial,  the  sheriff  returned  sixty, 
Kelyng,  16. 

At  common  law  in  civil  causes,  it  seems  the  sheriff  might  have  Godb.  370. 
returned  above  twenty-four  if  he  pleased;  and  therefore  by  the  Keb. 310. 

statute  of  (d)  Westminster  2.  c.  38.  it  is  recited,  That  whereas  ^  Thissta- 
*  /  a  ,       tute  extends 

the 
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not  to jurori 
returned  for 
trial  of  crimi- 
nal persons. 
Kel.i6. 
Before  this 
statute  the 
sheriffused  to 
return  a  sepa- 
rate jury  in 
every  cause. 


||  Since  this 
act  there  can 
be  only  one 
general  re- 
turn ;  so  that 
it  need  not 


the  sheriffs  were  used  to  summon  an  unreasonable  multitude  of 
jurors,  to  the  grievance  of  the  people,  it  is  ordained,  that  from 
thenceforth  in  one  assise  no  more  shall  be  returned  than  twenty- 
four. 

And  now  by  the  3  Geo.  2.  c.  25.  §  8.  it  is  enacted,  c:  That 
"  every  sheriff  or  other  officer,  to  whom  the  return  of  the  venire 
"  facias  juratores,  or  other  process,  for  the  trial  of  causes  before 
"  justices  of  assise  or  nisi prius,  in  any  county  in  England,  doth 
"  or  shall  belong,  shall  upon  his  return  of  every  such  writ  of 
"  venire  facias,  (unless  in  causes  intended  to  be  tried  at  bar,  or 
"  in  cases  where  a  special  jury  shall  be  struck  by  order  or  rule 
"  of  court)  annex  a  panel  to  the  said  writ,  containing  the  chris- 
*'  tian  and  surnames,  additions,  and  places  of  abode  of  a  compe- 
"  tent  number  of  jurors  named  in  such  lists  as  qualified  to  serve 
"  on  juries,  the  names  of  the  same  persons  to  be  inserted  in  the 
"  panel  annexed  to  every  venire  facias  for  the  trial  of  all  issues 
"  at  the  same  assises  in  each  respective  county;  which  number  of 
"  jurors  shall  not  be  less  than  forty-eight  in  any  county,  nor 
"  more  than  seventy-two,  without  direction  of  the  judges  ap- 
'*  pointed  to  go  the  circuit,  and  sit  as  judges  of  assise  or  nisiprius 
"  in  such  county  or  one  of  them,  who  are  respectively  hereby 
"  impowered  and  required,  if  he  or  they  see  cause,  by  order 
"  under  his  or  their  respective  hand  or  hands,  to  direct  a  greater 
"  or  less  number;  and  then  such  number,  as  shall  be  so  di- 
"  reeled,  shall  be  the  number  to  serve  on  such  jury ;  and  that 
"  the  writs  of  habeas  corpora  juratorum  or  distringas,  subsequent 
"  to  such  writ  of  venire f arias  juratores,  need  not  have  inserted 
"  in  the  bodies  of  such  respective  writs  the  names  of  all  the  per- 
"  sons  contained  in  such  panel ;  but  it  shall  be  sufficient  to  insert 
"  in  the  mandatory  part  of  such  writs,  respectively,  corpora  sepa- 
"  ralium  personarum  inpanello  huicbrevi  annexo  nominatamm,  or 
"  words  of  the  like  import;  and  to  annex  to  such  writs  respec- 
"  lively  panels  containing  the  same  names  as  were  returned  in 
"  the  panel  to  such  venire  facias,  with  their  additions  and  places 
"  of  abode,  that  the  parties  concerned  in  any  such  trials  may 
"  have  timely  notice  of  the  jurors  who  are  to  serve  at  the  next 
"  assises,  in  order  to  make  their  challenges  to  them,  if  there  be 
"  cause;  and  that  for  the  making  the  returns  and  panels  afore- 
"  said,  and  annexing  the  same  to  the  respective  writs,  no  other 
"  fee  or  fees  shall  be  taken  than  what  are  now  allowed  by  law  to 
"  be  taken  for  the  return  of  the  like  writs  and  panels  annexed  to 
"  the  same ;  and  that  the  persons  named  in  such  panels  shall  be 
"  summoned  "to  serve  on  juries  at  the  then  next  assises  or  ses- 
"  sions  of  nisi  prius  for  the  respective  counties  to  be  named  in 
"  such  writs,  and  no  other." 

By  §9.  ll  Every  sheriff  or  other  officer,  to  whom  the  return 
"  of  juries  for  the  trial  of  causes  in  the  court  of  grand  sessions 
"  in  any  county  of  Wales  do  or  shall  belong,  shall,  at  least  eight 
"  days  before  every  grand  sessions,  summon  a  competent  number 
"  of  persons  qualified  to  serve  on  juries,  out  of  every  hundred 

"  and 
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"and  commote  within  every  such  county,  so  as  such  number  appear  on  the 
c<  be  not  less  than  ten,   or  more  than  fifteen,  without  the  di-  return  of  the 
"  rections  of  the  judge  or  judges  of  the  grand  sessions  held  for  vf'"™'  !'lat. 
«'  such  county,  who  is  and  are  hereby  impowered,  if  he  or  they  beeiTsmn-* 
"  shall  see  cause,  by  rule  or  order  of  court,  to  direct  a  greater  or  moned,  or  on 
"  lesser  number  to  be  summoned  out  of  every  such  hundred  and  the  return  of 
"  commote  respectively  ;  and  the  said  officer  and  officers,  who  { 
"  shall  summon  such  persons,  shall  return  a  list  containing  the  they°were  *' 
"  Christian  and  surnames,  additions,  and  places  of  abode,  of  the  attached  by 
"  persons  so  summoned  to  serve  on  juries,  the  first  court  of  the  pledges. 
"  second   day  of   every  grand   sessions ;    and  the  persons    so 
"  summoned,  or  a  competent  number  of  them,  as  the  judge  or 
<;  judges  of  such  grand  sessions  shall  direct,  and  no  other,  shall 
"  be  named   in  every  panel   to  be  annexed  to  every  writ  of 
"  venire  facias  juratores,   habeas  corpora  jiiratorum,    and  dis~ 
"  tringas,  that  shall  be  issue<l  out  and  returnable  for  the  trial 
*;  of  causes  in  such  grand  sessions. 

By  §10.  "  Every  sheriff,  or  other  officer,  to  whom  the  return 
"  of  the  venire  facias  juratores,  or  other  process  for  the  trial  of 
"  causes  before  the  justices  of  the  courts  or  sessions  to  be  held 
"  for  the  counties  palatine  of  Chester,  Lancaster,  or  Durham* 
"  doth  belong,  shall,  fourteen  days  at  the  least  before  the  said 
'•'  courts  or  sessions  shall  respectively  be  held,  summon  a  com- 
"  petent  number  of  persons  qualified  to  serve  on  juries,  so  as 
':  such  number  be  not  less  than  forty-eight,  nor  more  than 
"  seventy-two,  without  the  direction  of  the  judge  or  judges  of 
"  the  courts  or  sessions  to  be  held  for  such  counties  palatine 
"  respectively,  and  shall,  eight  days  at  the  least  before  such 
"  courts  or  sessions  shall  respectively  be  held,  make,  or  cause  a 
"  list  to  be  made,  of  the  persons  so  summoned  to  serve  on 
"  juries,  containing  their  Christian  and  surnames,  additions,  and 
"  places  of  abode;  and  the  list  so  made  shall  forthwith  be 
"  publickly  hung  up  in  the  sheriff's  office,  to  be  inspected  and 
"  read  by  any  person  or  persons  whatsoever ;  and  the  persons 
"  named  in  such  list,  and  no  other,  shall  be  summoned  to  serve 
"  on  juries  at  the  next  courts  or  sessions  to  be  held  for  the  said 
"  respective  counties  palatine;  and  the  said  sheriff  or  other 
"  officer,  is  hereby  required  to  return  such  list  on  the  first  day 
"  of  the  court  or  sessions  to  be  held  for  the  said  counties 
"  palatine  respectively;  and  the  persons  so  summoned,  or  a 
"  competent  number  of  them,  as  the  judge  or  judges  of  such 
*•'  courts  or  sessions  respectively  shall  direct,  and  no  other,  shall 
"  be  named  in  every  panel,  to  be  annexed  to  every  writ  of 
"  -centre  facias  juratores,  habeas  corpora  juratomm,  and  dis- 
"  tringas,  that  shall  be  issued  out  and  returnable  for  the  trial 
<{  of  causes  in  such  courts  or  sessions  respectively." 

7.  Of  awarding  Process  by  Proviso. 

If  the  plaintiff  after  issue  joined  neglects  to  try  his  cause  the  Gilb.  Hist, 
first  assizes  in  the  country,  or  the  first  term  in  Middlesex  or  C-P-9'-" 

London, 
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London,  the  defendant  is  at  liberty  to  bring  down  the  cause  by 
proviso,  so  called  by  the  clause  in  the  venire  facias,  which  says, 
proviso  semper,  quod  si  duo  brevia  indf  tibi  pervenerint,  nnnm 
eorundem  tantum  retorn.  8f  exequaris ;  for  both  plaintiff  and  de- 
fendant having  put  themselves  upon  their  country,  the  plaintiff's 
laches  shall  not  prevent  the  defendant's  discharging  himself  from 
the  action,  and  therefore  the  process  is  as  well  open  for  him  as 
for  the  plaintiff. 

Dyer,  z  15.  This  process  by  proviso,  (i.e.  with  a  clause  that  if  two  writs 

pi.  51.  284.       come  to  the  sheriff,  he  shall  execute  one  of  them  only)  may  be 

r^34,'$j,   r°*     taken  out  not  only  when  the  plaintiff  neglects  to  take  out  the 
i^ar.  404.  ''•ii  i  •  i 

Keilw.  176.       venire   the   same   term,    but   also   upon  his   neglect   to   get  it 
pi.  ii.  returned;   and  in  like  manner  if  the  plaintiff  makes  the  like 

default  in  suing  out  an  habeas  corpora,  or  other  subsequent  pro- 
cess, the  defendant  may  sue  out  the  like  process  by  proviso. 
Dyer,  193.  But,    where   the   defendant  hath  sued   out   any  process   by 

pi.  a8. 2,84.  proviso,  there  are  authorities  that  the  plaintiff  is  to  sue  out  the 
pi.  34.  Dennis  f  •?  , 

v  Dennis         proper  subsequent  process  upon  it  in  the  same  manner  as  it  he 

a  Lev.  5,  6.      had  sued  out  the  first,  and  that  it  is  irregular  for  a  defendant  to 

a  Saund.  336.    take  out  any  such  subsequent  process  till  the  plaintiff  has  made 

S-C-  ^e^  v<    a  default  in  respect  of  the  same  kind  of  process,  except  only  in 

3g   s'a  gaj^  '  such  actions  wherein  the  defendant  is  an  actor  as  well  as  the 

6jj.  S. C.         plaintiff,  as  in  Replevin,  or  Error,  or  Qjiarc  impedit  against  a 

patron  only,  or  Prohibition,  <§r.,  in  which  actions  the  defendant 

]|(a)  This          may  either  take  out  process  by  proviso  (a),  without  any  default 

seems  to  be       in  the  plaintiff,   or  may,  if  he  think  fit,  take  it  out  in  the  same 

the  general       manner,  as  the  plaintiff,  without  any  clause  of  proviso. 
practice. 

Jones  v.  Concannen,  3  T.  R.  661.  Eggleton  v.  Smart,  i  Bl.  Rep.  375.  But  before  the  de- 
fendant can  have  such  trial  by  proviso,  he  must  procure  a  rule  for  that  purpose;  for  without 
it  he  cannot  take  down  the  record,  though  it  may  be  obtained  by  him,  after  he  lias  given 
notice  of  trial.  Dodson  v.  Taylor,  a  Str.  1055.  Proude  v.  Willimote,  i  Barnardist.  18. 
King  v.  Pippett,  i  T.  R.  695.  Tidd's  Pr.  689.]) 

i  Leon.  no.  It  seems  agreed,  that  neither  in  actions  wherein  the  king  is 
Keb.  195.  sole  party,  nor  in  indictments,  can  there  be  any  process  taken 

£¥«rj**^      out  by  proviso,  because  no  laches  are  imputable  to  the  king. 

but  Sid.  316.      A,         •/ i     .1     i 

contr.  Also,  it  hath  been  questioned,  whether  there  can  be  any  such 

process  in  informations  qui  tarn,  because  the  king  is  in  some  sort 
a  party. 

Keilw.  176.  But  it  seems  agreed,  that  it  may  be  so  awarded  in  any  appeal, 

pi.  70.  whether  capital  or  not  capital,  in  the  same  manner  as  in  other 

actions,  after  the  appellant  hath  made  default  in  relation  to  the 
very  same  kind  of  process. 

By  the  7  &  8  W.  3.  c.  32.  which  gives  a  venire  facias  de  novo 
where  the  cause  is  not  tried  the  first  assises,  it  is  enacted,  "  That 
"  if  any  defendant  or  tenant  in  any  action  depending  in  any  of 
"  the  courts  of  Westminster  shall  be  minded  to  bring  to  trial 
"  any  issue  joined  against  him,  when  by  the  course  in  any  of 
"  the  said  courts  he  may  lawfully  do  the  same  by  proviso,  such 
"  defendant  or  tenant  shall  or  may,  of  the  issuable  term  next 
"  preceding  such  intended  trial  to  be  had  at  the  next  assises, 
"  sue  out  a  new  venire  facias  to  the  sheriff  by  proviso,  and  pro- 

i  "  secute 
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"  secute  the  same  by  writ  of  habeas  corpora  or  distringas,  with  a 
**  nisi  prills,  as  though  there  had  not  been  any  former  venire 
"  facias  sued  out  or  returned  in  that  cause ;  and  so  toties  quoties 
"  as  the  matter  shah1  require." 

||  Where  the  record  is  carried  down  by  the  defendant,  and  the  Dennis  v. 
issue  happens  to  be  upon  the  plaintiff  who  is  therefore  to  begin,  Dennis, 
but  he  does  not  appear,  the  defendant  cannot  enter  upon  his  proof,   *  s^und.  334. 
and  take  a  verdict,  but  the  proper  course  is  to  call  the  plaintiff  DavifTwils 
and  nonsuit  him.  300.    Hicks  v.  Young,  Barnes,  458. 

The  trial  by  proviso  was  the  only  way,  before  the  statute  of 
14  Geo.  2.  c.  17.  was  passed,  which  the  defendant  had  of  getting 
rid  of  die  action,  where  the  plaintiff  neglected  to  proceed  to 
trial ;  and  that  statute  has  been  holden  not  to  extend  to  Re-  Eggleton  v. 
plevin,  because  there  the  defendant  is  an  actor  and  may  carry  Smart,  i  Bl. 

down  the  cause  to  trial  himself.  TP'  375^ 

Jones  v.  Lon- 

cannen,  3  T.  R.  661.    Shortridge  v.  Hiern,  5  T.  R.  400. 

The  motion  for  judgment  as  in  case  of  a  nonsuit  being  now  Theobald  v. 
generally  substituted  for  the  trial  by  proviso,  as  a  term's  notice  Crickmore, 
is  not  requisite  in  the  former  case,  so  neither  is  it  necessary  in  ^yjarnew' 
case  of  a  trial  by  proviso,  after  a  lapse  of  four  terms  without  any  £>oe  v.  Moses, 
proceeding.  ||  5  T.  R.  634. 

Manby  v.  Wortley,  ^  Bl.  Rep.  1124. 

8.  Of  the  Necessity  of  returning  a  Panel  into  Court,  and  where 
a  Prisoner  may  demand  a  Copy  of  it. 

By  the  42  E.  3.  c.  1 1.  it  is  recited,  that  divers  mischiefs  had 
happened,  because  that  the  panels  of  inquests,  which  had  been 
taken  before  justices  by  writ  of  scire  facias  and  other  writs,  had 
not  been  returned  before  the  sessions  of  the  justices  at  the  nisi 
print,  and  otherwise,  so  that  the  parties  could  not  have  know- 
ledge of  the  names  of  the  persons  which  should  pass  in  the 
inquest;  whereby  divers  of  the  people  had  been  disinherited 
and  oppressed  ;  and  thereupon  it  is  ordained,  "  That  no  inquest 
"  but  (a)  assises  and  deliverances  of  gaols  be  taken  by  writ  of  fa)  The  statute 
"  nisi  prius,  nor  any  other  manner,   at  the  suit  of  the  great  or  provjties  also2* 
"  small,  before  the  names  of  all  of  them  that  shall  pass  in  the  for  assises. 
"  inquest  be  returned  in  the  court."  31051.175. 

This  statute  extends  as  well  to  writs  of  nisi  prius  in  criminal  a  Hawk.  P.C. 
cases  as  in  civil,  and  to  jurors  returned  upon  a  talcs  as  well  as  c.  41.  $zi. 
to  those  returned  upon  a  principal  panel. 

But  it  seems  that  in  trials  before  the  justices  of  gaol-delivery  Id.  §  aa. 
the  prisoner  has  no  right  to  a  copy  of  the  panel  before  the  time 
of  his  trial,  except  only  in  cases  within  the  purview  of  7  5c 
8  W.  3.  c.  3.  §  7.  which  enacts,  '*  That  all  and  every  person  and 
"  persons  who  shall  be  accused,  indicted,  and  tried  for  high 
*'  treason,  whereby  any  corruption  of  blood  may  or  shall  be 
"  made  to  any  such  offender  or  offenders,  or  to  any  the  heir  or 
"  heirs  of  any  such  offender  or  offenders,  or  for  misprision  of 
"  such  treason,  shall  have  copies  of  the  panel  of  the  jurors,  who 

VOL.  IV.  N  n  «  are 
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"  are  to  try  them,  duly  returned  by  the  sheriff,  and  delivered 
"  unto  them  and  every  of  them  so  accused  and  indicted  re- 
"  spectively,  two  days  at  the  least  before  he  or  they  shall  be 
"  tried  for  the  same." 

-  §  *3-  It  hath  been  adjudged  to  be  sufficient,  within  the  intent  of 

this  act,  to  deliver  to  the  prisoner  a  copy  of  a  panel  arrayed  by 
the  sheriff  before  it  is  returned  to  the  court,  if  the  very  same 
panel  be  afterwards  returned. 


Vide  the  sta- 
tute 7  &  8 
W.  3.  c.^2. 
•which  gives  a 
venire  facias 
de  novo,  in 


9.  Of  the  Trials  going  off  pro  Defectu  Juratorum ;  and  therein 
of  drawing  a  Juror. 

If  a  venire  is  awarded,  and  the  parties  do  not  go  to  trial  the 
next  assises,  but  it  lies  for  several  terms,  the  continuance  may 
^e  ma(^e  ^7  a  vicecomes  non  misit  breve.  But,  if  a  nisi  prius  be 
awarded,  and  some  of  the  jury  appear,  and  the  panel  be  not 
full,  so  that  the  trial  is  not  carried  on,  they  enter  those  of  the 
case  the  cause  jury  that  appeared,  and  alii  non  venerunt,  ideo  respectuentur  to 
thefast'asshes  t^ie  next  term  ^ro  ^efeciu  Juratorum ;  and  at  the  day  in  the  next 
[But,  notwith-  term  they  award  an  alias  distringas  to  the  next  assises,  with  a 
standing  the  nisi  prius  until  the  next  term, 
statute,  if  after 

a  special  jury  has  been  struck,  the  cause  goes  off  for  defect  of  jurors,  no  new  jury  can  be 
struck;  but  the  cause  must  be  tried  by  the  jury  first  appointed.  R.  v.  Perry,  5  T.  R.  453. 
And  the  same  jury  shall  serve  for  the  trial  of  the  cause,  notwithstanding  an  intermediate 
change  of  sheriffs.  R.  v.  Hart,  Cowp.  412.] 


Vent.  28. 
Raym.  84. 


Carth.  465. 


It  is  holden  by  the  opinion  of  some,  that  in  a  criminal  case  not 
capital,  after  a  jury  sworn  and  impanelled,  and  all  the  evidence 
given,  the  king's  counsel  may,  without  the  party's  consent,  with- 
draw a  juror,  and  have  the  cause  tried  over  again. 

But  herein  the  better  opinion  seems  to  be ;  1st,  That  in  ca- 


(«)  Where  the  pjtaj  cases  a  juror  cannot  be  withdrawn,  though  all  parties  con- 

-iiit*/M»c    Ivinnp*  *'__  "_* 


jurors  lying 
all  night, 
could  not 
agree,  a 


sent  to  it.  idly,  That  in  criminal  cases  not  capital  a  juror  may 
be  wkhdrawn,  if  both  parties  consent,  but  not  otherwise.  3<%, 
That  in  all  (a)  civil  causes  a  juror  cannot  be  withdrawn,  but  by 

juror  by  con-    consent  of  all  parties. 

sent  was 

drawn.    Cro.  Car.  484. 


Ilewett  v. 

Baiuard, 

jo  Mod.  390. 


It  hath  been  holden,  that  a  juror  withdrawn  from  the  panel 
by  consent  of  both  parties,  to  the  intent  the  trial  might  for 
that  time  go  off  pro  dejectujuratontm,  it  being  necessary  for  the 
jury  to  have  a  view,  may  be  of  the  jury,  when  the  cause  comes 
to  be  tried  at  a  subsequent  time,  and  that  this  being  neither 
a  principal  cause  of  challenge,  nor  to  the  favour,  cannot  be 


error. 


(C)  In  what  Cases,  and  in  what  Manner  a  Tales  is 

grantable. 

(A)  It  hath       CINCE  the  (&)  3  Geo.  2.  for  the  regulation  of  juries,  by  which 
been  holden,    ^  the  sheriff  cannot  return  less  than  forty-eight  jurors,  the  use 

of 


since  this 
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of  a  tales  seems  to  be  taken  away ;  but  as  the  statute  herein  ex-  statute,  that  a 

tends  only  to  civil  causes,  it  will  still  be  necessary  to  consider  tales dearcum- 

•    ..   m  ,7  •   n     •         •     •      i  stanltbus  was 

the  manner  of  awarding  a  tales,  especially  in  criminal  cases.          allowable 

upon  special  juries,  by  Raymond  C.  J.  in  the  case  of  the  King  v.  Franklin,  Trin.  5  Geo.  i. 

z  Kel.  77.  pi.  39.    ai  Vin.  Abr.  313.  pi.  12.* *  In  special  jury  causes,  and  in  common, 

a  tales  is  allowable. — It  is  the  constant  practice. 

If  all  the  jury  did  not  attend  on  the  habeas  corpora  or  dis-  10  Co.  104. 
trinvas,  whether  by  reason  of  the  death  of  some  of  the  persons  Dyer,  359. 

j  c  -c  i         i     11  i    Pi-  3-     a  ROU- 

returned,  or  for  any  other  cause;  or  if  so  many  be  challenged  Abr  6 „ 
and  drawn,  that  there  do  not  remain  a  sufficient  number  to  Plow.  ice. 
make  a  jury;  or  if  after  the  jury  is  charged  one  or  more  of  them  2  Hal.  Hist, 
die;  there  are  at  common  law  the  writs  of  undecim,  decem,  or  ?/Q9'T^js 
octo  tales,  (a)  according  as  the  number  was  deficient,   to  force  s^j  necessar 
others  into  court  to  try  the  issue;  or  by  (b)  statute,  the  plaintiff  on  trials  at 
may  pray  a  tales  de  circumstantibus  to  prevent  the  delay  of  the  bar.    5  T.  R. 

dccem  tales.  ,4z&457tf6a'] 

(6)  For  this 

purpose,  vide  the  statutes  35  H.  8.  c.  6.  made  perpetual  by  a  &  3  E.  6.  c.  32.,  4  &  5-  Ph.  & 
Mar.  c.  7.,  5  Eliz.  c.  25.,  14  Eliz.  c.  9.,  7  &  8  W.3.  c.  32. — [The  plaintiff  may  avoid  a  nonsuit 
by  refusing  to  pray  a  tales.  Jenkins  v.  Purcel,  2  Str.  707.] 

A  tales  may  be  granted  as  well  on  the  application  of  the  de-  Cro.  Car.  484. 
fendant  as  plaintiff;  but  it  seems  that  a  defendant  cannot  regu-  I0£°,; I?*' 

1  •        -n      i  i     r       I      •          1  1     •       -rn  *  Roll.  Abr. 

Jarly  pray  it  till  there  has  been  a  default  in  the  plaintiff.  6yl }  anj  jn 

Dyer,  359.  pi.  2.,  it  is  said,  that  if  a  full  jury  do  not  appear,  and  the  plaintiff  prays  a  dlsiringas 
without  praying  any  tales,  the  court  ought  to  grant  it  at  the  prayer  of  the  defendant. 

In  capital  cases  the  tales  may  be  granted  for  a  larger  number  Bin's- 121. 

than  the  first  process;  as  for  sixty,   or  forty,   or  any  other  even  ~J'er>  2I3- 

i  i  j         r  11    pi.  41. 

number,    in    order  to  prevent  delays   from  peremptory  dial-  fa  But  a  tafcs 

lenges.  And  in  this  respect  a  tales  in  capital  cases  is  different  de  clrcumsian- 
from  what  it  is  in  any  other  case ;  it  being  an  allowed  rule,  ***««  may  be 

that  in  all  (c]  other  cases  the  tales  must  be  for  a  less  number  °\anuncer- 
,      ,, v  '  tain  number, 

than  the  first  process.  I0  Co.  105.  a. 

Every  subsequent  tales  in  capital  as  well  as  in  all  other  cases,  10  Co.  105. 
must  be  for  a  less  number  than  the  former,  except  the  former  a%  Keilw-  *76- 
were  quashed,  in  which  case  the  next  may  be  for  the  same 
number. 

The  quashing  of  the  array  of  the  principal  panel  doth  not  *9  C°- 104- 
quash  that  of  the  tales,  but  the  inquest  shall  be  taken  by  those  pi^'/45' 
returned  on  the  tales,  if  there  be  a  sufficient  number,  otherwise 
more  shall  be  added  to  them  by  a  new  tales.  But,  if  all  the  per- 
sons returned  on  a  habeas  corpora  be  challenged  and  drawn, 
there  shall  not  be  a  tales  awarded  but  a  new  venire;  for  the  word 
tales  plainly  refers  to  some  others,  to  whom  the  persons  returned 
are  to  be  like.  Also,  if  the  first  habeas  corpora  be  quashed,  the 
second  with  a  tales  cannot  be  quashed  with  it,  and  the  party 
must  go  on  as  if  the  venire  had  only  been  returned,  and  nothing 
done  upon  it ;  for  where  a  process  is  quashed,  all  that  follows 
and  depends  upon  it  falls  with  it. 

It  seems,  that  a  tales  is  not  grantable  on  the  return  of  a  ve-  *^?' Jp'f'.  •yo3' 
nire,  (d)  but  only  on  the  return  of  a  habeas  corpora  or  distringas,  £    °  |!(rf)lf  it 

N  n  2  because 


548  JURIES. 

be  granted  on   because  it  appears  not  before  such  return,  bnt  that  a  full  jury 

the  venire  appear. 

JaciaSy  it  will 

be  a  mis-trial.     Per  Holt  C.  J.  3  Lord  Raym.  H7O.|| 

•Roll.  Abr. 798.  A  distringas  or  habeas  corpora,  with  a  corrrmnml  to  add  so 
many  more  to  those  summoned  on  the  venire,  is  the  first  pro- 
cess against  the  tales. 

Cro.  Ja.  677.  If  a  juror  be  withdrawn  after  a  trial  commenced,  whereon  a 
tales  de  circumstantibus  was  awarded,  and  afterwards  a  new  habeas 
corpora  be  taken  out  with  a  tales,  it  shall  appoint  the  tales  to  be 
added  to  the  jurors  first  returned,  and  also  to  those  returned  on 
the  tales  de  -circumstantibus. 

R.iym.  367.  The  statutes,  which  authorize  justices  ofnisiprius  to  award  a 

iwr  t9°  tufas-  de  circumstantibus,  extend  as  well  to  all  capital  cases  as  to 
[Such  war- "  others.  But  it  seems  that  such  a  /afevcannot  be  prayed  for  the 
rant  not  king  upon  an  indictment,  or  criminal  information,  without  a 

necessary         warrant  from  the  attorney-general,  or  an  express  assignment 

where  the         from  the  court,  before  which  the  inquest  is  taken. 
prosecutor 

hath  an  interest,  i  Lev.  223.]  ||And  though  the  trial  be  in  a  county  palatine,  yet  the  war- 
rant must  be  from  the  king's  attorney-general,  not  from  the  attorney-general  of  the  pala- 
tinate. R.  v.  Lambe,  4  Burr.  3171. || 

Keilw.  176.  It  seems  not  to  be  clear,  that  a  talcs  is  grantable  by  justices  of 

pi.  10.  Plow.  oyet-f  fyca.  or  of  (a]  gaol-delivery.  But,  if  a  trial  be  put  off  be- 
43.  Jenk.34o.  ft>re  justices  of  gaol-delivery  for  want  of  a  full  jury,  they  may, 
(a)  That  be-  without  doubt,  order  a  larger  panel,  whereon  the  former  jurors 
lore  justices  should  be  returned  in  the  same  order  as  before,  and  called  to  be 
of  gaol-de-  sworn  as  they  stand,  without  any  more  regard  to  those  who  were 
learning  of  sworn  before  than  to  the  others;  and  the  like  method  is  to  be 
tales  is 'not  observed  as  to  a  jury  returned  with  a  talcs. 

of  much  use,  because  there  is  no  particular  precept  to  the  sheriff  to  return  either  jury  or 
tales,  but  the  general  precept  before  the  sessions,  and  the  award  or  command  of  the  court 
upon  the  plea  of  the  prisoner.  3  Hal.  Hist.  P.  C.  366. 

Mich.  6  Gco.3.       On  a  writ  of  error  of  a  judgment  given  in  the  court  of  Bristol, 
Bell  v  Knight   ^  was  so^emn^  adjudged,  that  a  custom  in  an  inferior  court  to 
•vide  Styl.  16. '  try  ty  a  ta^es  de  circumstantibus  was  void,  as  it  breaks  down  that 
important  rule,  that  trials  must  be  per  pares,  and  admits  an  un- 
limited latitude  of  gleaning  together  any  set  of  men  for  jurors, 
however  profligate  and  unfit  for  the  office,  and  entirely  deprives 
the  parties  of  their  challenges. 

Scl.Cas.Evid.       It  was  agreed  to  be  common  practice  in  the  circuits,  that  if 
but  one  juror  appears  and  he  is  challenged,  there  may  be  twelve 
talesmen  sworn,  who  may  try  the  cause. 
Parker  v.  [A  juror  who  has  been  challenged  on  the  principal  panel, 

Thoroton,        ought  not  to  be  sworn  as  a  talesman.'] 

I  Str.  640. 

3  Ld.  Raym.  1410. 
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(D)     In  what  Cases,    and  in  what  Manner  Special 
Juries  are  appointed. 

CPECIAL  juries  are  appointed  on  motion  and  application  to  a  Lai.  Regist. 

the  court  for  that  purpose,  on  which,  if  the  court  think  it  Iss>    Tne 
reasonable,  the  sheriff  is.  to  attend  the  secondary  or  master  with  order  "^u 
his  book  of  freeholders,  who,  in  the  presence  of  the  attornies  on  of  merchants 
both  sides,  names  (a)  forty-eight  freeholders,  and  then  each  party  if  they  think 
strikes  out'twelve,  by  one  at  a  time,  the  plaintiff  or  his  attorney  "convenient, 
beginning  first,  and  the  remaining  twenty-four  are  returned  by  m^JeetaM  * 
the  secondary,  as  the  jury,  to  try  the  cause.  been  within 

the  city  of  London  to  take  for  special  jurors  those  only  who  come  within  that  description, 
i  Baruew.  &  Alders.  204.  (a)  As  the  officer  names  the  forty-eight  (a  practice  winch  obtained 
before  the  act  of  3  Geo.  a.  c.  25.  and  is  authorized  by  it)  he  is  not  bound  to  take  the  jurors 
in  sequence  as  they  stand  on  the  sheriff's  books,  but  is  at  liberty  ta  make  a  selection,  and 
with  that  selection  the  court  will  of  course  not  meddle,  unless  it  can  be  shewn  that  it  was 
made  partially  and  corruptly.  R.  v.  Wooler,  i  Barnew.  and  Alders.  193. || 

If  the  rule  was  entered  into  by  consent,  it  is  said  to  be  a  con-  Salk.4oj.pl.i. 
tempt  in  the  attorney  not  to  be  present.  But  to  remedy  any  in- 
conveniency  from  hence,  a  rule  was  made,  that  when  a  master 
is  to  strike  a  jury,  viz.  forty-eight  out  of  the  freeholders'  book, 
he  shall  give  notice  to  the  attornies  of  both  sides  to  be  present; 
and  if  the  one  comes,  and  the  other  does  not,  he  that  appears 
shall,  according  to  the  ancient  course,  strike  out  twelve,  and  the 
master  shall  strike  out  other  twelve  for  him  that  is  absent. 

And  it  is  said,  that  if  by  rule  of  court  the  master  is  ordered  Salk.4oj.pl. a. 
to  strike  a  jury,  in  case  it  be  not  expressed  in  such  rule  that  the 
master  shall  strike  forty-eight,  and  each  of  the  parties  shall  strike 
out  twelve,  the  master  shall  strike  twenty-four,  and  the  parties 
have  no  liberty  to  strike  out  any. 

It  is  said,  that  a  special  jury  may  be  granted  to  try  a  cause  at  8  Mod.  248. 
bar  without  the  consent  of  the  parties,  but  never  at  nisi  prhis, 
unless  for  good  cause  shewn,  such  as  partiality  of  the  sheriff,  $c. 

Also,  it  is  said  to  be  contrary  to  the  course  of  the  court  of  2  J0n-  "2- 
B.  R.  in  capital  cases,  to  order  the  clerk  of  the  crown  to  strike  a  no speciaruT 
special  jury  as  is  done  by  the  secondary  in  civil  causes  upon  trials  in  treason  or 
at  bar.  felony.  aiVin. 

Abr.  301.  pi. 5. 

By  the   3  Geo.  2.  c.  25.  §  15.  reciting,  that  whereas  some  From  the 
doubt  had  been  conceived  touching  the  power  of  his  majesty's  Panning  of 

courts  of  law  at  Westminster,  to  appoint  juries  to  be  struck  before  l  1S  actj  'fc 

i        i     i       c    i  **•        «•  •  appears  to 

the  clerk  or  the  crown,  master  ot  the  office,  prothonotanes,  or  extend  only 

other  proper  officer  of  such  respective  courts,  for  the  trials  of  to  the  trial 
issues  depending  in  the  said  courts,  without  the  consent  of  the  .ot'any  issue 

prosecutor  or  parties  concerned  in  the  prosecution  or  suit  then  iome!l;  tiiere~ 

i          j-  i  u    •  i         •    i     L    u     i_         c    i       fore  the  court 

depending,  unless  such  issues  are  to  be  tried  at  the  bar  of  the  will  not  grant 

same  courts,  it  is  declared  and  enacted,  "  That  it  shall  and  may  a  special  jury 
"  be  lawful  to  and  for  his  majesty's  courts  of  King's  Bench,  UP01?  a  """5 ot 
"  Common  Pleas,  and  Exchequer,  at  Westminster,  respectively;  '  Mld' 

N  n  3  "  upon 


550  JURIES. 

Symonds  v.  "  upon  motion  made  on  behalf  of  his  majesty,  his  heirs  or  suc- 
Parminter.  "  cessors,  or  on  the  motion  of  any  prosecutor  or  defendant  in 

[But  m  such      "  any  indictment  or  information  for  any  misdemesnour  or  in- 
case, the  ..  c  J       .  „  /  .,. 
plaintiff  may         formation  in  nature  of  a  quo  warranto,  depending  or  to  be 

move  the  "  brought  or  prosecuted  in  the  said  court  of  King's  Bench,  or 
court  for  a  «  in  any  information  depending,  or  to  be  brought  or  prose- 
a^oo? 'urVe  "  cutec*  m  tne  S£UC*  court  °f  Exchequer,  or  on  the  motion  of 
which  iw'  "  any  plaintiff  or  plaintiffs,  defendant  or  defendants,  in  any  ac- 
better  sort  "  tion,  cause  or  suit  whatsoever  depending,  or  to  be  brought 
of  common  «  and  carried  on  in  the  said  courts  of  King's  Bench,  Common 
i£rJB  Io11P'  "'  ^eas'  Exchequer,  or  in  any  of  them ;  and  the  said  courts  are 
S  T.  R?46o.  "  hereby  respectively  authorized  and  required  upon  motion 
And  before  "  aforesaid,  in  any  of  the  cases  afore-mentioned,  to  order  and 
the  introduc-  "  appoint  a  jury  to  be  struck  before  the  proper  officer  of  each 
*uries>ftSlnsCial  "  resPective  courtj  for  the  trial  of  any  issue  joined  in  any  of  the 
rule  appears  "said  cases,  and  triable  by  a  jury  of  twelve  men,  in  such 
to  have  been  "  manner  as  special  juries  have  been  and  are  usually  struck  in 
frequently  «  such  courts  respectively,  upon  trials  at  bar  had  in  the  said 
fhe'trialoT  "courts;  which  said  jury,  so  struck  as  aforesaid,  shall  be  the 
causes  at  nisi  '*  jury  returned  for  the  trial  of  the  said  issue. 

prius.  R.  v.  Smith,  i  Str.  265.]  No  special  jury  after  common  jury  process  returned. 
[But  in  common  causes  between  assizes  and  assizes,  the  practice  is  different.  Cross  v.  Skip- 
\vith,  Barnes,  449.  Dobson  v.  Stevens,  id.  461.  Motion  for  special  jury  too  late  after  ven.fa. 
and  return  filed.  Clark  v.  Sheppard,  Barnes,  488.]  ||The  rule  for  a  special  jury  must  be 
served  early  enough  to  enable  the  opposite  party  to  strike  the  jury  before  the  day  of  trial; 
and  therefore  where  the  rule  was  served  at  six  o'clock  in  the  evening  preceding  the  day  fixed 
for  the  trial,  it  was  holden,  that  the  cause  was  properly  tried  by  a  common  jury.  Gunn  v. 
Honeyman,  2  Barnew.  &  Alders.  400.  If  a  common  jury  panel  be  returned  with  a  special 
jury  panel,  and,  no  special  juryman  appearing,  the  cause  be  tried  by  a  common  jury,  such  trial 
will  be  set  aside;  for  the  sheriff  has  no  authority  to  return  a  common  jury  panel;  he  is  only 
directed  to  return  the  special  jurymen.  Holt  v.  Meddowcroft,  4  M.  &  S.  467.  If  after  a 
special  jury  has  been  struck,  the  cause  goes  off  for  default  of  jurors,  no  new  jury  can  be 
struck;  but  the  cause  must  be  tried  by  the  jury  first  appointed.  R.  v.  Perry,  5  T.  R.  453-!! 

(a)  [Soon  after       And  by  §  1 6.  of  the  said  statute  it  is  further  enacted,  "  That 
ie  passing  of  «  t^e  person  or  party,  who  shall  apply  for  such  jury  to  be  struck 
•was  deter-        "  as  aforesaid,  shall  bear  and  pay  the  fees  for  the  striking  such 
mined  that       "  jury,  and  shall  not  have  any  allowance  for  the  same  upon  tax- 
all  the  costs      «  ation  of  costs."  (a) 
ofa  pecial 

jury,  except  those  of  striking,  must  be  paid  by  the  party  losing.  Wilkes  v.  Eames,  Andr.  5. 
s,  Str.  1080.  S.  C.  Eyles  v.  Smart,  Suppl.  to  Lill.  Pr.  Reg.  7.  But  this  giving  occasion  to 
applications  for  special  juries  in  trivial  causes,  the  legislature  interposed,  and  by  stat.  24  Geo.  2. 
c.  18.  enacts,  that  the  party  applying  shall,  besides  the  c5sts  of  striking,  pay  all  the  expences 
occasioned  by  such  special  jury,  and  be  allowed  only  what  he  would  be  entitled  to,  if  the  trial 
had  been  by  a  common  jury;  unless  the  judge  shall  immediately  after  the  trial  certify  in  open 
court,  under  his  hand  upon  the  back  of  the  record,  that  it  was  a  cause  proper  to  be  tried  by  a  spe- 
cial jury.]  ||  And  by  the  same  statute,  §  2.  no  person,  who  shall  serve  on  a  special  jury,  shall  be 
allowed  or  take,  for  serving  on  such  jury,  more  than  the  judge,  who  tries  the  cause,  shall  think 
just  and  reasonable,  not  exceeding  one  pound  and  one  shilling,  except  in  causes  where  a 
view  hath  been  directed.  —  The  certificate  cannot  be  granted  under  this  statute  the  day  after 
the  trial.  Waggett  v.  Shaw,  3  Campb.  3i6.|| 

§  17.  Provided,  "  That  where  any  special  jury  shall  be  ordered, 
"  by  rule  of  any  of  the  said  courts,  to  be  struck  by  the  proper 
"  officer  of  such  court,  in  the  manner  aforesaid,  in  any  cause 

"  arising 
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"  arising  in  any  city  or  county  of  a  city  or  town,  the  sheriff  or 
"  sheriffs,  or  tinder-sheriff  of  such  city,  or  county  of  a  city  or 
*•  town,  shall  be  ordered  by  such  rule  to  bring,  or  cause  to  be 
"  brought  before  the  said  officer,  the  books  or  lists  of  persons 
'•  qualified  to  serve  on  juries  within  the  same,  out  of  which  ju- 
"  ries  ought  to  be  returned  by  such  sheriff  or  sheriffs,  in  like 
"  manner  as  the  freeholders'  book  hath  been  usually  ordered  to 
"  be  brought,  in  order  to  the  striking  of  juries  for  trials  at  the 
"  bar  in  causes  arising  in  counties  at  large ;  and  in  every  such 
"  case  the  jury  shall  be  taken  and  struck  out  of  such  books  or 
"  lists  respectively." 

A  rule  was  made  for  a  special  jury,  which  was  entered  into  by  R.  v.  Bur- 
consent  ;  and  afterwards,  when  the  parties  attended  the  master,  ndSe>  8  Mod. 
the  defendant  struck  out  somehundredors,  and  at  the  trial  chal-  R4jfv'm.aI364. 
lenged  the  array  for  want  of  hundredors,  which  the  judge  of  s.C.    i  Str. 
assise  allowed  a  good  challenge,  (a)     And  this  was  held  such  a  593-  S.C. 

breach  and  contempt  of  the  rule,  that  an  attachment  was  granted  (B)  S°  m  an 
.,      .  r  °  anonymous 

lor  ll*  case  in  Style,  233. 

But,  where  in  the  trial  of  a  quo  izarranto,  the  defendant  chal-  R.  v.  Johnson, 
lenged  the  array  of  a  special  jury,  that  had  been  struck  at  his  Mich.  8 Geo.a. 
request,  for  partiality  in  the  sheriff,  an  attachment  being  moved  ^g^  'I000 
for,  the  case  next  above  was  relied  on,  but  was  denied  (6) ;  and  4Kel.  no. 
it  was  said  per  curiam,  that  the  attachment  in  the  case  supra  was  Bull.  N.  P. 
granted  by  reason  of  the  abuse  of  the  rule;  but  here  the  only  3°5-  S.  C. 
foundation  is  the  jury's  being  so  struck  at  his  request,  which  is   11^,^  w^'* 
not  alone  sufficient;  for  he  had  a  right  to  challenge  the  array  not  absolutely 
on  the  process's  being  directed  to  a  wrong  officer ;  and  the  rule  denied :  the 
might  have  been  fulfilled  another  way,  viz.  as  the  sheriff  was  words  in 
partial,  a  proper   entry   might   have   been  made,  and  process  p^^are 
directed  to  the  coroner.  «  The  Court 

"  did  not  seem  to  relish  it ;  and  said  it  might  be  an  authority  in  one  exactly  circumstanced 
"  as  that  was,  but  in  no  other."  The  fullest  report  of  this  case  is  in  Lord  Raymond,  and  the 
circumstances  there  stated  would  seem  to  bear  out  the  decision. || 

(E)  Who  are  to  be  returned:  And  herein  of  the 
Qualifications  and  several  Causes  for  which  they 
may  be  challenged  :  And, 

i .  Of  Challenges  to  the  Array  or  to  the  Polls ;  and  herein  where 
the  Insufficiency  or  Partiality  of  the  Sheriff"  or  Returning 
Officer  is  a  principal  Cause  of  Challenge,  or  to  the  Favour. 

A   CHALLENGE  (c)  to  jurors  is  twofold ;  either  to  the  array,  Co.  Liu. 

or  to  the  polls,  i.e.  to  the  particular  jurors ;  to  the  array  of  156.  a. 
the  principal  panel,  and  to  the  array  of  the  tales.     And  herein  (c) 
"my  Lord  Coke  observes,  that  the  jurors'  names  are  ranked  in  ^gca'tfoiifof 
the  panel  one  under  another,  which  order  or  ranking  the  jury  the  word 
is  called  the  array ;  as  in  common  speech  we  say  battail  array  challenge, 
for  the  order  of  battle ;    so  as  to  challenge  the  array  of  the  "de  ^°- Litt* 
panel,  is  at  once  to  challenge  or  except  against  all  the  persons  I55' 

N  n  4  so 
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Co.  Litt.  156. 


Co.  Litt.  156. 


Co.  Litt.  156. 


so  arrayed  or  impanelled,  in  respect  of  the  partiality  or  default 
of  the  sheriff,  coroner,  or  other  officer  who  made  the  return. 

This  kind  of  challenge  is  twofold,  either  a  principal  cause  of 
challenge,  or  to  the  favour,  like  that  to  the  polls  or  particular 
jurors;  for  it  was  thought  there  could  be  no  better  rule  to 
ascertain  what  should  be  a  proper  challenge  to  the  officer,  than 
what  was  a  proper  challenge  to  each  juror's  partiality;  for  it 
was  not  supposed  that  there  was  a  jury  per  quos  rei  veritas 
melius  sciri  poteritt  unless  they  were  settled  by  a  person  abso- 
lutely indifferent. 

A  principal  [cause  of  challenge]  is  grounded  on  such  a 
manifest  presumption  of  partiality,  that  if  it  be  found  true  it 
unquestionably  sets  aside  the  array  or  the  juror,  but  a  challenge 
to  the  favour  leaves  it  to  the  discretion  of  the  triers. 

There  are  many  principal  causes  of  challenge  to  the  array; 
as,  if  the  officer  return  any  juror  at  the  party's  denomination; 
or  that  he  may  be  more  favourable  to  one  party  than  the  other ; 
or  if  the  array  be  returned  by  a  bailiff  of  a  franchise,  and  the 
sheriff  return  it  as  of  himself;  in  which  case  the  party  should  lose 
his  challenges  on  a  default  in  the  bailiff,  because  the  return  on 
record  is  in  the  sheriff's  name.  But,  if  the  sheriff  return  one 
within  a  liberty,  this  is  good,  and  the  lord  of  the  franchise  is 
put  to  his  action  against  him. 

If  the  sheriff  be  liable  to  the  distress  of  either  of  the  parties 
mediately  or  immediately;  or  if  he  be  his  servant  or  officer  in 
fee,  or  of  robes;  or  his  (a]  counsellor  or  attorney;  or  have  part 
Fin  ch^  Law,  of  the  land  depending  on  the  same  title;  or  if  he  has  been  god- 
402.  these  are  father  to  a  child  of  either  of  the  parties,  or  either  of  them  to 
challenges  to  his;  or  either  of  them  have  an  action  of  debt  against  him;  or 
the  favou  -f  an  actjon  of  battery,  or  such  like,  which  imply  malice,  are 
[(6)  Action  of  depending  between  them,  these  are  principal  challenges  to  the 
debt  to  re-  array,  (b) 
cover  the 

penalty  of  a  bye-law  calculated  to  exclude  strangers  from  trafficking  in  the  city  of  Chester. 
The  bye-law  limited  the  cause  to  be  tried  before  the  local  jurisdiction  there;  one-third  of  the 
penalty  was  allotted  to  poor  prisoners;  one  other  third  to  the  informer;  and  the  remaining 
third  was  not  subject  to  any  particular  disposition.  The  array  was  challenged  because  the 
local  sheriffs  who  impanelled  it,  were  citizens  and  freemen  of  Chester;  and  the  polls  were 
challenged,  because  the  jurors  were  also  freemen.  Both  these  objections  were  over-ruled  by 
the  portmote  court  of  that  city,  but  that  judgment  was  reversed  in  the  court  of  Great 
Sessions,  and  the  reversal  affirmed  in  the  King's  Bench.  Hesketh  v.  Braddock,  3  Burr.  1847. 
See  the  form  of  the  challenge.  3  Wooddes.  340.] 


Co.  Litt.  156 
Tri.  per 
Pens,  166. 
(a)  But  by 


Co.  Litt.  156. 


Co.  Litt.  156. 
[In  the  case 
of  Mounson 
v.  West, 
i  Leon.  88. 
it  was  argued, 


But,  if  either  of  the  parties  be  subject  to  the  distress  of  the 
sheriff,  fyc.  or  if  the  sheriff,  fyc.  have  an  action  of  debt  against 
either  of  the  parties,  these  are  causes  of  challenge  to  the  favour 
only  ;  for  the  sheriff,  8$c.  thereby  is  not  under  the  party's  in- 
fluence, but  the  party  under  his. 

Consanguinity,  how  remote  soever,  between  the  sheriff  or 
juror  and  either  of  the  parties,  or  affinity  by  marriage  of  either 
party  himself  with  the  cousin  of  the  sheriff  or  the  juror,  or 
e  converse,  are  principal  causes  of  challenge  to  the  array,  or  to 
the  polls.  But,  if  the  marriage  be  between  the  son  of  the  one 
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and  ihe  daughter  of  the  other,  it  is  a  cause  of  challenge  to  the  that  affinity 

favour  only;  and  he,  that  challenges  the  array  or  a  juror  for  a  was  a  cna|* 

cousinage,  must  shew  how  the  party  is  cousin.     But,  if  it  be  f^Si^on}^ 

found  that  he  is  cousin,  it  is  (a)  sufficient,  whether  it  be  found  in  anc}  to  tnis ' 

the  manner  alleged  or  not.     And  here  my  Lord  Coke  notes,  two  judges 

that  a  bastard  can  have  no  kindred.  inclined  at 

first;  but 


affinity :  that  it  is  not  necessary  that  the  issue  should  be  inheritable  to  the  land,  where  land 
is  the  subject  of  th"e  action.  Co.  Litt.  156.  a.  n.  a.  ijth  edit.]  (a)  That  being  cousin,  though 
in  8th  or  9th  degree,  is  sufficient.  Dyer,  319.  a.  pi.  13.  Owen,  44. 

That  the  sheriff  and  one  of  the  parties  are  fellow-servants,  not  Dyer,  367. 
a  principal  cause  of  challenge,  but  only  to  the  favour.  P^  40. 

It  has  been  doubted  whether  the  (b)  lessor  hi  ejectment,  being  Eyre  v.  Banis- 
of  kin  to  the  sheriff  in  such  a  manner  as  to  make  it  a  principal  ter>  Moore, 
cause  of  challenge,  in  case  he  had  been  plaintiff  or  defendant,  be  g9£     Q"'^' 
a  principal  cause  of  challenge.    And  by  some  it  hath  been  holden  v  Bridgman, 
a  principal  cause,  for  though  this  is  but  a  fictitious  action,  yet  the  i  Ro.  Rep. 
lessor  only  being  concerned  in  interest,  and  the  plaintiff  a  fie-  3*8.    Hj""e- 
titious  person,  the  courts  take  notice  of  the  lessor  as  the  real  j^^  ^r  j~ 
plaintiff,  by  ordering  him  in  certain  cases  to  pay  costs,  fyc.     But  al    Lessee  of 
the  better  opinion  is,  that  it  is  no  principal  cause  of  challenge ;  Kingston  v. 
that  he  not  being  party  to  the  record,  the  judges  ex  officio  are  Tenant  of 

not  obliged  to  take  notice  of  him,  and  that  to  do  it  in  this  case  EarlofB. 

®  \vfttcr  citcu  in 

would  tend  to  delay,  which  the  courts  always  avoid.  Cr.  Ja-547- 

||  According  to  Moore's  report  of  the  case  of  Eyre  v.  Banister,  the  judges  all  agreed,  that  if  it 
had  been  avowed  that  the  lease  was  to  try  the  title,  and  that  the  action  was  carried  on  at  the 
expence  of  the  lessor,  and  this  had  appeared  by  proof  to  the  court,  in  that  case  it  would  be  a 
principal  cause  of  challenge;  but  not  without  such  an  averment.||  (6)  It  is  said,  that  where 
the  defendant  justifies  as  servant  to  J.  S.,  and  that  the  land  is  the  freehold  of  J.  S.,  it  is  a 
principal  challenge,  that  a  juror  is  within  the  distress  of  J.  S.,  for  that  the  title  is  to  be  tried. 
Hutt.  25. —  But  in  this  case  of  an  ejectment  it  has  been  held,  in  the  House  of  Lords,  in  the 
case  of  Holborn  v.  Babington,  1719,  that  the  lessor  of  the  plaintiff,  being  a  peer,  and  no  knight 
returned,  was  no  cause  of  challenge,  because  he  did  not  appear  to  be  party  to  the  record. 
2  Br.  P.  C.  114.  Vin.  Abr.  tit.  Trial,  (H.  c.)  p.  8.  —  And  the  S.  P.  was  resolved  Mich.  9  Geo.  a. 
between  Griinston,  lessee  of  Lord  Gower,  and  Gardner;  <$•  vide  Skin.  229.  pi.  8.  S.  P.  See 
now  24  Geo.  ^.  c.  18.  §  4. 

The  array  of  a  panel  was  challenged  ore  tenus,  because  it  was  Cro.  £112.369. 
returned  by  the  sheriff  two  days  after  he  had  received  a  writ  of  H°re  v- 
discharge.     And  it  was  said  per  cur.  that  it  could  not  be  chal-  Broom- 
lenged  for  that  cause,  because  it  would  be  a  direct  averment 
against  the  record,  for  it  is  returned  by  him  as  sheriff,  and  the 
return  accepted.     But  by  the  advice  of  the  court  the  party  made 
his  challenge  to  the  array,  because  it  was  favourably  made,  and 
returned  in  favour  of  the  party,  $c.  and  issue  being  joined  there- 
upon, and  all  this  matter  given  in  evidence,  the  court  directed 
the  triers,  that  it  was  not  duly  made  and  returned,  for  it  was 
without  warrant,  whereupon  the  array  was  quashed. 

But,  where  a  challenge  to  the  array  was  taken,  because  the  a  Vent.  58. 
sheriff  who  made  the  return  had  continued  in  his  office  for  more  in  tne 
than  three  months,  and  not  taken  the  oaths,  and  subscribed  the 

declaration 
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Cro.Eliz.  581. 
Chamber  v. 
Matthew. 


(a)  But  in 
Symonds  v. 
Walsh,  Cro. 
Jet.  547-  S.P. 
cited,  and 
seems  ad- 
judged contra. 


declaration  required  by  the  act  25  Car.  2.  c.  2.  made  for  pre- 
venting the  dangers  by  popish  recusants ;  and  so  his  oilicc,  by 
that  act,  was  void  to  all  intents  and  purposes  before  he  made  his 
return  of  the  jury;  this  challenge  was  disallowed  by  the  court, 
for  he  must  be  taken  here  as  sheriff  de  facto ;  and  if  such  a  chal- 
lenge should  be  allowed,  no  trial  could  be  had,  but  should  be  put 
off,  unless  the  party  were  ready  to  shew  that  the  sheriff  had  taken 
the  test. 

The  plaintiff  for  his  expedition  of  trial  surmised  that  he  was 
servanCto  the  sheriff  of  the  county  where  the  action  was  brought 
and  triable,  and  prayed  a  venire  facias  to  the  coroners,  and  the 
defendant  non  dedixit ;  whereupon  process  was  awarded  to  the 
coroners;  and  after  trial,  and  verdict  for  the  plaintiff,  it  was 
moved,  that  this  process  was  misawarded,  and  a  mis-trial ;  for 
process  ought  not  to  be  awarded  to  the  coroners  but  where  the 
challenge  is  principal ;  and  here  to  say  that  he  was  servant  to  the 
sheriff  is  no  principal  challenge,  but  only  to  the  favour,  where- 
fore, fyc.  But  the  court  held,  forasmuch  as  if  the  sheriff  had 
returned  this  panel,  it  had  been  a  good  cause  to  quash  the  array 
for  favour  (a),  that  the  plaintiff  to  avoid  that  delay  might  well 
shew  it,  and  have  process  to  the  coroners ;  and  the  rather,  this 
being  a  (b}  judicial  and  not  an  original  writ;  and  the  clerks  said,, 
there  were  many  precedents,  accordingly. 


||  But  (]u.  the  case  of  Symonds  v.  Walsh,  as  the  decision  seems  to  have  pro- 
ceeded upon  the  authority  of  a  case  in  ejectment,  which  is  materially  different,  as  we  have  seen 
in  Eyre  v.  Banister,  supra,  553. ||  (b)  Vide  Plow.  74. 


Co.Litt.i56.b. 
157.  b. 


Kynaston  v. 
Mayor,  &c.  of 
Shrewsbury, 
Andr.  85.104- 


Fortes.  Laud. 
Leg.  Ang. 
c.  25. 
%  Inst.  27. 
Vide  post. 


If  the  challenge  to  the  array  be  found  against  the  party,  he 
shall  have  his  challenge  to  the  polls;  but  neither  party  shall 
take  a  challenge  to  the  polls,  which  he  might  have  had  to  the 
array. 

||  It  seems,  that  a  party  cannot  challenge  the  array,  because 
the  sheriff  is  concerned  in  interest  with  him  in  the  event  of  the 
cause.  But,  if  he  does,  and  there  is  a  demurrer  instanter  to 
that  challenge,  and  before  it  is  determined,  the  other  party, 
for  the  sake  of  expedition,  moves  to  quash  the  array,  the  court 
will  do  it  without  the  consent  of  the  party  challenging.  || 

2.  Where  Insufficiency  and  not  being  Liber  Homo  is  a  good  Cause 
of  Challenge  to  the  Polls, 

A  challenge  to  the  polls  is,  as  has  been  observed,  a  challenge 
to  the  particular  jurors,  who,  it  seems,  of  old  could  not  be  chal- 
lenged; for  these  by  the  feudal  law,  as  the  pares  curtis,  were  the 
judges;  and  therein  the  rule  \vasparesquiordinariamjurisdic- 
tionem  habent  recusari  non  possunt.  But,  though  those  suitors, 
as  judges  of  the  court,  could  not  be  challenged,  yet  the  pares, 
when  brought  up  by  writ,  were  subject  to  be  challenged.  And 
the  reason  is,  that  there  are  several  qualifications  required  by  the 
writ,  viz.  that  they  be  liberi  fy  legates  homines  de  vicineto  (of  the 
place  laid  in  the  declaration)  quorum  quilibet  habeal  deccm  libras 

terrar. 
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terror,  tcnementor.  vel  reddit.  per  ann.  ad  minus,  per  qitos  ret  veri- 
tas  melius  sdri  poterit,  $  qui  nee  (of  the  plaintiff  nor  defendant) 
aliquid  affinitate  attingunt,  ad  fad  end.  quand.  jurat,  patria;  inter 
paries  predict.  These  qualifications  were  inserted,  because  this 
manner  of  trial  was  different  from  that  below ;  for,  there,  the 
trial  being  by  all  the  pares,  if  there  was  a  majority  amounting  to 
twelve,  the  cause  was  decided  by  such  a  number  as  were  neces- 
sary ;  but  here,  because  they  brought  up  but  twelve,  and  they 
were  all  to  be  of  one  mind,  in  order  to  make  the  verdict,  there- 
fore, it  was  necessary  there  should  be  several  qualifications  men- 
tioned in  such  persons  who  are  to  give  in  the  verdict  in  that 
cause ;  and  if  any  of  the  qualifications  were  wanting  in  any  one, 
it  was  a  sufficient  reason  to  reject  such  person. 

The  first  qualification  is,  that  they  should  be  liber i  %  legates  Co.Litt.ijd.b. 

homines.     Hence  it  has  been  always  clearly  holden,  that  aliens,  i55-b-  i?a-b. 

.„  .  u    •  7  Co.  18.  in 

minors,  or  villeins,  cannot  be  jurors.  Calvin's  case,  »  Roll.  Abr.  656. 

Also,  infamy  is  a  good  cause  of  challenge  to  a  juror;  as  that  Co.Litt. 6.b. 
he  is  outlawed  (a),  or  that  he  hath  been  adjudged  to  any  corporal  iJ5-b.  158.3. 
punishment  whereby  he  becomes  infamous  (6),  or  that  he  hath  £|;  * 

been  convicted  of  treason  or  felony,  or  perjury  (c)  or  conspiracy,  t  Lev>  363. 
or  of  forgery  on  5  Eliz.  c.  14.,  or  attainted  in  an  attaint  for  giv-  Raym.38o. 
ing  a  false  verdict.     And  it  hath  been  holden,  that  such  excep-  Hal.  Hist, 
dons  are  not  solved  by  a  pardon.     And  it  was  anciently  holden,  J'j£^|3p  c 
that  excommunication  was  also  a  good  challenge.     Yet  it  seems  c  43  §  J5>' 
that  none  of  the  above-cited  challenges  are  principal  ones,  but  2  Bulstr.  154. 
only  to  the  favour,  unless  the  record  of  the  outlawry,  judgment,  (a)  [But  y«- 

or  conviction  be  produced,  if  it  be  a  record  of  another  court;  or  Jvheth.er  out- 

r,  •  p  •    i  j     ••  t_  Jawry  in  a  ner- 

the  term,  $c.  be  shewn,  if  it  be  a  record  ot  the  same  court.  ,0no/ action  be 

sufficient  to  disqualify.  Cro.  Car.  134.  W.  Jon.  198.  S.  C.]  (4)  According  to  modern  cases, 
it  is  not  the  infamy  of  the  punishment,  but  of  the  crime,  which  incapacitates.  2  Wils.  18. 
||  (c)  According  to  the  rule  expressed  in  the  English  of  those  days ;"  Hene  es  othet  worths  that 
"  ft  enet  gylty  of  oth  broken."  Bract.  Lib.iv.  tr.  I.  c.  19. || 

The  venire  facias  \\&sprobos  #  legales  homines ;  and  it  was  ob-  Raym.4i7. 
jected,  that  it  ought  to  have  been  (d)  liberos  $  legales  homines,  ^°rne^~. 
there  being  a  difference  between probus,  liber  $  legalis, •  for  that  Bloodtf  a/. 
legalis  is  he  who  is  not  outlawed,  and  against  whom  no  ex-  Keb.  5  63.8.0. 
ception  can  be  taken  in  this  behalf;  that  probns  is  not  taken  (d)  Libros  for 
notice  of  in  law ;  and  liber  homo  is  not  only  one  that  hath  free-  ^™  J.n 
hold  land,  but  that  hath  freedom  of  mind,  and  stands  indifferent,  Beaded 
no  more  inclining  to  the  one  than  to  the  other.     But  it  was  ad-  after  verdict, 
judged  ihaiprobos  8)-  liberos  are  of  one  sense,  and  that  the  statute  Cro.  Eliz.  618. 
of  Westminster  2.  which  gives  the  venire,  does  not  tie  the  writ 
to  the  very  words. 

3.  Where  the  Want  of  a  Freehold,  or  competent  Estate,  is  a  good 
Cause  of  Challenge. 

It  seems  to  be  admitted  by  the  statute  of  21  E.  I.  de  his  qui  Rayra.  485. 
ponendi  sunt  in  assisis,  and  also  by  the  register,  that  at  common  Vent.  366. 
law  there  was  no  necessity  that  jurors  should  have  any  freehold 

as 
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as  to  inquests  before  justices  in  eyre,  or  in  cities  or  burghs;  for 
it  seems,  that  in  corporations  the  freedom,  and  not  the  freehold, 
made  them  liberos  homines. 

Also,  it  seems  agreed,  that  the  common  law  doth  not  require 
that  a  juror  should  in  any  case  have  a  freehold  of  any  certain 
value;  and  upon  this  ground  it  hath  been  adjudged,  that  a  free- 
hold worth  but  205.  or  55.  or  even  id.  is  still  a  sufficient 
qualification  for  a  juror  in  such  cases  as  are  not  within  the 
statutes,  which  require  a  freehold  of  greater  value. 

Also,  by  some  opinions  it  is  holden,  that  the  common  law  did 
not  require  that  a  juror  should  in  any  case  have  a  freehold.  But 
this  is  not  only  contrary  to  what  seems  implied  by  the  books, 
which,  in  saying  that  the  common  law  did  not  require  a  freehold 
of  any  certain  value,  plainly  suppose  that  it  required  some  free- 
58.  Francia's  hold,  but  hath  been  also  contradicted  by  many  express  autho- 


Keihv.  46. 
Cro.  Eliz.  413. 
2  Hawk.  P.  C. 

C.  43.  §  12. 

2  Hcil.  Hist. 
P.C.  271. 

a  Hawk.  P.  C. 
c.43.  §  i»., 
and  the  autho- 
rities there 
cited.    State 
Tiials,  vol.  6. 


case,  fol.  245. 
Layer's  case. 


rities ;  agreeably  to  which  it  seems  to  be  settled  at  this  day,  that 
the  want  of  a  freehold  is  a  good  challenge  of  a  juror  in  all  cases 
not  otherwise  provided  for  by  statute,  and,  consequently,  in  a 
trial  for  high  treason  in  London,  as  well  as  in  any  other  county. 
But  it  seems  agreed,  that  wherever  the  letter  of  the  common 
or  statute  law  requires  that  a  juror  should  have  a  freehold,   the 
CoCLi9ttP          meaning  is  fully  satisfied  by  his  having  the  use  of  a  freehold; 
156.  b.  157.  a.  and  that  it  is  not  material  whether  he  have  it  in  his  own  or  his 
273.    Plow,      wife's  right;  or  whether  it  be  absolute  or  upon  condition ;  or  an 
estate  of  inheritance,  or  only  for  term  of  one's  own  or  another's 
life;  so  that  it  be  in  the  same  county  wherein  the  suit  is  brought, 
and  actually  continue  in  the  juror  till  the  time  when  he  is  sworn. 
But  this  matter,  as  to  the  freehold  and  value  of  jurors,  has 
been  regulated  and  settled  by  divers  statutes;  to  which  purpose, 
by  the  statute  of  Westm.  2.  c.  38.  ||it  was  ordained,  that  no  one 
should  in  future  be  (a)  put  on  juries  or  lesser  assises,  who  had  not 
some  freehold  of  the  value  of  2os.  per  annum  within  the  county 
where  the  assise  or  jury  was  to  be  taken,  or  of  405.  without; 
unless  they  were  witnesses  to  charters,  or  other  writings,  whose 
presence  was  absolutely  necessary;  and  the  21  E.  i.  st.  i.  de  his 
qni  ponevdi  sunt  in  assisis,  requires  those  who  were  in  juries  out 
of  their  counties  (which  was  the  case  in  trials  at  the  bar  of  the 
courts  at  Westminster]  to  have  lands  or  tenements  of  1005.  }'cr 
and   those   within   the   county  of  405. ;    those   before 


Keilw.  46. 
p.  a.  9Z.pl. $. 


58.  a.    a 
Abr.  648. 


(«)  In  the 
construction 
hereof  it  has 
been  holden, 
that  a  juror 
can  neither 
be  challenged 


anmtm, 


byt 
for 

turned  con- 
trary to  these 

acts,  nor  justices  assigned,  or  other  ministers  of  the  king  appointed,  to 

allege  such        J    ,      .  °    .    '.  .  .  V 

matter  him-      take  inquests,  juries,  or  other  recognitions,  405.  per  annum ;  but 

self  for  his  as  to  those  before  the  justices  itinerant,  and  in  cities,  boroughs, 
discharge,  but  and  other  mercantile  towns,  they  were  to  remain  as  at  common 
must  take  his  iotl,  \\ 

.     .  law. 

remedy  by 

action  against  the  sheriff,  or  by  writ  of  privilege,  for  his  discharge,    a  Inst.  448. 

By  the  2  H.  5.  st.  2.  c.  3.  it  is  enacted,  "  That  no  person 
"  shall  be  admitted  to  pass  in  any  inquest  upon  trial  of  the 
"  death  of  a  man,  nor  in  any  inquest  betwixt  party  or  party, 

"  in  plen  real  or  plea  personal,  whereof  the  debt  or  the  damage 
[i  his  seems  ,        .~    ,  • 

extended  to          declared  amount  to  forty  marks,  il  the  same  person  nave  not 

"  lands 


• 
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"  lands  or  tenements  of  the  yearly  value  of  405.  above  all  4/.  by  27  El. 
"  charges  of  the  same,   so  that  it  be  challenged  by  the  party,  c-6-l 
"  that  any  person  so  impanelled  in  the  same  cases  hath   not 
"  lands  or  tenements  of  the  yearly  value  above  the  charges,  as 
"  afore  is  said." 

It  hath  been  (a)  holden,  that  this  statute  extends  as  well  to  (a]  Keilw.  91. 
collateral  issues  as  to  the  general  one;  but  (b)  that  it  doth  not  (A)  Cro.  Eliz. 
extend  to  an  indictment  or  information  for  a  crime  not  capital.  4I^' 

It  has  been  holden,  that  a  feoffee  to  the  use  of  another,  or  a  Roll.  Abr. 
one  who  has  only  a  dry  remainder,  are  not  qualified  to  be  jurors  647-    Keilw. 
within  the  meaning  of  those  statutes,  because,  whatsoever  the  9Z*    3 
value  of  the  lands  may  be,  they  have  no  income  from  them. 

By  the  23  H.  8.  c.  13.  "  Every  person  and  persons,  being  the 
"  king's  natural  subject  born,  which  either  by  the  name  of  a 
"  citizen,  or  of  a  freeman,  or  any  other  name,  doth  enjoy  and 
"  use  the  liberties  and  privileges  of  any  city,  borough,  or  town 
"  corporate,  where  he  dwelleth  and  maketh  his  abode,  being 
"  worth  in  moveable  goods  and  substance  to  the  clear  value  of 
"  40^.,  shall  be  admitted  in  trial  of  murders  and  felonies  in 
"  every  sessions  and  gaol-delivery  to  be  kept  and  holden  in  and 
"  for  the  liberty  of  such  cities,  boroughs,  and  towns  corporate, 
"  albeit  they  have  no  freehold.  But  this  act  shall  not  extend 
"  to  any  knight  or  esquire  in  such  city,  Sfc" 

Special  provision  is  made  by  1  1  H.  7.  c.  21.  and  4  H.  8.  c.  3.  By  the  i  R..;. 
for  jurors  in  London  in  real  and  personal  actions  above  the  value  c-4-  a  juror  in 

nf  fortv  mork-s  the  torn  was 

)rt?  l  to  have  20*.  freehold,  and  i/.  6*.  8</.  copyhold. 

By  the  4  &  5  W.  &  M.  c.  24.  §  15.  it  is  enacted,  "  That  all 
"  jurors  (other  than  strangers  upon  trials  per  mcdietatem  lingua) 
"  who  are  to  be  returned  for  trials  of  issues  joined  in  any  of  the 
"  courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  or 
"  before  justices  of  assise  or  nisi  prins,  oyer  and  tenniner,  goal- 
"  delivery,  or  general  quarter-sessions  of  the  peace  in  any 
"  county  of  this  realm  of  England,  shall  every  of  them  have  in 
"  their  own  name,  or  in  trust  for  them  within  the  same  county, 
"  ten  pounds  by  the  year,  at  least,  above  reprises,  of  freehold 
"  or  copyhold  lands  or  tenements,  or  of  lands  and  tenements 
"  of  (c)  ancient  demesne,  or  in  rents,  or  in  all  or  any  of  the  (<•)  But  by 
"  said  lands,  tenements  or  rents  in  fee-simple,  fee-tail,  or  for  the  tne  common 

"  life  of  themselves,  or  some  other  person;   and  that  in  every  .a^'i^ 

•    •          ,,   _„  '       .  ,      .  .      J    hold  in  au- 


r    i       i       •    •          ,,   _„  ,  ,    .  ,     ,.  .  - 

•'  county  or  the  dominion  or   I  tales,  every  such  juror  shall  have  cient  demesne 

"  within  the  same  county  six  pounds  by  the  year,    at  least,  was  not  suffi- 

tf  in  manner   aforesaid,    above  reprises.      ||A11  which    persons  cient-    Co. 

"  having  such  estates  as  aforesaid,  are  hereby  enabled  and  made          I5 

"  liable  to  be  returned  and  serve  as  jurors  for  the  trial  of  issues 

"  before  the  courts  and  justices  aforesaid  ;  any  law  or  statute  to 

"  the  contrary  in  anywise  notwithstanding.     And  if  any  of  a 

"  lesser  estate  and  value  shall  be  respectively  returned  upon  any 

"  such  jury,  it  shall  be  a  good  cause  of  challenge,  and  the  party 

"  returned  shall  be  discharged  upon  the  said  challenge,  or  upon 

"  his  own  oath  of  the  truth  of  the  said  matter.  || 

Provided 
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Provided  by  §  18.  19.,  that  it  shall  be  lawful  to  return  any 
person  on  a  tales  in  England  who  shall  have  5/.  by  the  year,  or 
in  Wales  who  shall  have  3/.  by  the  year,  in  manner  aforesaid. 

In  this  statute,  as  also  in  the  statutes  27  Eliz.  c.  6.  and  16  & 
17  Car.  2.  c.  3.  §  2.  there  is  a  saving  to  all  cities,  boroughs  and 
towns  corporate,  of  their  ancient  usages;  from  whence  it  hath 
been  settled,  that  trials  in  those  places  continue  as  before,  or  as 
prescribed  by  the  23  H.  8.  c.  13.  which  requires  jurors  to  be 
worth  4<D/.  in  goods,  #c.,  lest  there  should  be  a  failure  of  justice, 
it  being  generally  impracticable  to  get  a  sufficient  number  of  such 
freeholders  as  the  statutes  require  in  towns.  But  it  has  been 
agreed,  that  for  trials  in  London  for  (a)  high  treason,  every  juror 
ought  to  have  such  freehold  or  copyhold  as  is  required  by  4  & 
5  W.  &  M.  c.  24. 

By  the  3  Geo.  2.  c.  25.  §  18.  it  is  enacted,  "  That  any  person 
"  or  persons  having  an  estate  in  possession  in  land,  in  their  own 
"  right,  of  the  yearly  value  of  2o/.  or  upwards,  over  and  above 
"  the  reserved  rent  payable  thereout,  such  lands  being  held  by 
"  lease  or  leases  for  the  absolute  term  of  500  years,  or  more,  or 
"  for  99  years,  or  any  other  term,  determinable  on  one  or  more 
"  life  or  lives ;  the  names  of  every  such  person  or  persons  shall, 
"  and  may,  and  are  hereby  directed  and  required  to  be  inserted 
"  in  the  respective  lists,  in  order  to  their  being  inserted  in  the 
"  freeholders'  book ;  and  the  persons  appointed  to  make  such 
"  lists  are  hereby  directed  to  insert  them  accordingly ;  and  such 
"  leaseholder  or  leaseholders  shall  and  may  be  summoned  or  im- 
"  panelled  to  serve  on  juries,  in  like  manner  as  freeholders  may 
"  be  summoned  and  impanelled,  by  virtue  of  this  or  any  other 
"  act  or  acts  of  parliament  for  that  purpose,  and  be  subject  to 
"  the  like  penalties  for  non-appearance;  any  law,  fyc. 

And  by  §  19.  it  is  further  enacted,  "  That  the  sheriffs  of  the 
"  city  of  London  for  the  time  being,  shall  not  impanel  or  return 
"  any  person  or  persons  to  try  any  issue  joined  in  any  of  his  ma- 
"  jesty's  courts  of  King's  Bench,  Common  Pleas,  and  Ex- 
"  chequer,  or  to  be  or  serve  on  any  jury  at  the  sessions  of  oyer 
"  and  terminer,  gaol-delivery,  or  sessions  of  the  peace,  to  be  had 
"  or  held  for  the  said  city  of  London,  who  shall  not  be  a  house- 
"  holder  within  the  said  city,  and  have  lands,  tenements,  or  per- 
"  sonal  estate,  to  the  value  of  ioo/.  and  the  same  matter  and 
"  cause  alleged  by  way  of  challenge,  and  so  found,  shall  be  taken 
"  and  admitted  as  a  principal  challenge;  and  the  person  or  per- 
"  sons  so  challenged  shall  and  may  be  examined,  on  oath,  of  the 
"  truth  of  the  said  matter. 

And  by  §  20.  it  is  further  enacted,  "  That  the  sheriffs,  or  other 
"  officers,  to  whom  the  returning  of  juries  doth  or  shall  belong, 
"  for  any  county,  city,  or  place  respectively,  shall  not  impanel 
"  or  return  any  person  or  persons  to  serve  on  any  jury  for  the 
"  trial  of  any  capital  offence,  who  at  the  time  of  such  return 
"  would  not  be  qualified  in  such  respective  county,  city,  or  place, 
"  to  serve  as  jurors  in  civil  causes  for  that  purpose;  and  the  same 
"  matter  and  cause  alleged  by  way  of  challenge,  and  so  found, 

«  shall 
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"  shall  be  admitted  and  taken  as  a  principal  challenge;  and  the 
"•  person  or  persons  so  challenged  shall  and  may  be  examined, 
*-  on  oath,  of  the  truth  of  the  said  matter." 

By  the  4  Geo.  2.  c.  7.  reciting,  "  That  whereas  by  the  very 
"  frequent  occasions  there  are  for  juries  in  the  county  of  Middle- 
"  sex,  and  by  the  small  number  of  freeholders  that  are  in  the  said 
"  county,  the  sheriffs  of  the  said  county  may  be  under  difficulties 
**  in  procuring  juries  to  answer  the  purposes  of  the  act ;  for  re- 
"  medy  thereof  it  is  enacted,  That  all  leaseholders  upon  leases, 
w-  where  the  improved  rents  or  value  shall  amount  to  fifty  pounds 
"  or  upwards  per  annum,  over  and  above  all  ground-rents,  or 
"  other  reservations,  payable  by  virtue  of  the  said  leases,  shall 
"  be  liable  and  obliged  to  serve  upon  juries,  when  they  shall  be 
"  legally  summoned  for  that  purpose;  any  thing  in  this  or  any 
*'  former  act  to  the  contrary,  fyc" 

4.  Where  the  Jury's  not  being  convened  from  a  right  Place  is  a 
good  Cause  of  Challenge. 

The  jury  is  regularly  to  come  from  that  county  in  which  the   Vide  z  Hawk, 
matter  is  alleged  to  arise,  and  anciently  from  the  vicinity  or  very  P-c-  c-  *3- 
hundred,  pursuant  to  that  maxim,  vicini  vicinorumfacta  prasu-  ^'  c^°' 
muntur  scire ;    persons  living  in  the  neighbourhood  being  es-  \\^  Actions 
teemed  the  most  proper  judges  of  the  facts  done  within  its  limits,  Local  and 
as  being  most  likely  to  be  proved  by  witnesses,  and  charged  Transitory. 
upon  persons  with  whose  integrity  and  reputation  they  are  best  5   J 
acquainted. 

But,  if  a  declaration  contains  matters  lying  in  two  counties  a  Roll.  Abr. 
that  join,  the  jury  may  come  out  of  both  counties,  because  the  6o1-  6°3- 
sheriffs  may  be  supposed  to  meet  on  the  bounds  of  each  county, 
and  impanel  the  pares  there.     But,  if  the  counties  cannot  join, 
and,  consequently,  the  sheriffs  cannot  meet  each  other  in  order 
to  impanel,  as  if  the  issue  were,  whether  a  road  from  London  to 
York,  and  from  York  to  London,  fyc.  this  may  be  tried  in  either 
county. 

So,  it  is  said,  that  if  a  man  forge  a  deed  in  one  county,  and  5  Mod-  223- 
publish  it  in  another,  the  trial  shall  be  by  a  jury  of  both  counties ; 
for  that  the  writing,  as  well  as  the  publication  of  that  writing,  is 
material. 

A  party  jury  of  the  counties  of  Bedford  and  Hertford  came  to  Hob.  330. 
the  bar,  and  first  was  sworn  one  of  one  county,  and  another  of  3  Brownl.  272. 
the  other  county,  and  so  on  in  order,  till  one  of  the  county  of  -^:ue  be  t 
Bedford  was  challenged,  and  then  the  court  proceeded  to  the  be  tried  bv 
next  of  that  county  till  one  was  sworn,  and  so  of  the  other  county,  two  counties, 
until  six  of  each  county  were  sworn ;  for  if  there  should  be  six  ?nd  one  faH 

sworn  of  the  county  first,  and  six  of  the  other  afterwards,  it  were  In3uest  aPPear 
,.        ,     ,  ,  ,   .  J  ot  one  county, 

disorderly  and  (a)  erroneous.  ,     but  the  in- 

quest remain  for  default  of  jurors  of  the  other  county,  a  tales  shall  be  awarded  to  the  county 
where  the  default  is,  not  to  the  other.     Trials  per  Paw,  69. 

If  the  jury  did  not  come  from  the  hundred,  it  was  a  good  Co.  Litt. 

cause  X57«a. 
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Hard.  228.        cause  of  challenge  to  the  array,  and  it  seems  lhat  originally  they 

Pai*Prts>  Were  ^  a11  obliSed  to  be  of  tne  hundred.  This  was  changed  by 
aiVin.  Ahr.  statute,  and  they  were  settled  first  at  (6)  six,  afterwards  at  (c) 
217.  (a)  It  is  two,  from  the  difficulty  of  getting  hundredors,  and  the  partiality 
said,  that  they  found  amongst  them,  neighbours  having  generally  a  parti- 
IXs'of  cular  attacnment  to  one  party  more  than  the  other, 
treason  or  felony,  the  prisoner  pleading  not  guilty,  there  ought  at  common  law  to  be  four 
hundredors  returned,  the  statutes  requiring  six,  two  hundredors  not  extending  to  treason  or 
felony. — But  my  Lord  Hale  says,  that  he  never  knew  any  challenge  for  default  of  hundredors 
upon  a  trial  of  an  indictment  for  felony  or  treason.  2  Hal.  Hist.  P.  C.  272.  (b)  By  35  H.  8. 
c.  6.  (c)  By  27  Eliz  c.  6. 

Tor  this  vide         And  as  the  jury  was  to  come  from  the  hundred,  it  was  ncces- 

1  Hawk.  P.  C.   sary  to  lay  the  venue  from  some  known  place  where  the  fact  was 
c.23.  §9*-        supposed  to  be  done;  as  in  a  vill,  castle,  manor,  forest;  because, 

if  it  was  not  a  known  place,  there  could  be  no  proper  direction 
to  the  sheriff'  who  were  the  pares  that  were  to  try  the  fact  there. 
It  has  been  holden,  that  a  street  or  lane  is  no  proper  place  for  a 
venue,  because  it  is  not  supposed  to  be  sufficiently  known  to  the 
sheriff  in  what  hundred  it  is  ;  but  a  street  in  a  parish  is  a  proper 
venue,  because  it  is  sufficiently  known  in  what  hundred  the 
parish  is. 

Co.  Litt.  If  the  lord  of  the  hundred  be  a  party,  then  it  is  sufficient  they 

157-  a-  should  come  from  the  next  hundred. 

2  Roll.  Abr.          So,  if  an  action  be  brought  on  the  statute  of  Winton,  there, 
596.  from  the  apparent  partiality,  the  jury  must  come  from  the  next 
(d)  It  is  said,     nuncjre(i  wnere  the  robbery  was  committed";  for  the  proper  pares 
that  no  in-         f        .  .   ,      f  f     ~  ,  .  .          '  .    r      * 
habitant  of  a    *or  tne  trml  ol  every  fact  are  the  nearest  (d)  impartial  men  to 
county  ought    the  place  where  the  fact  was  done. 

to  be  juror 

for  the  trial  of  an  issue,  whether  the  county  be  bound  to  repair  a  bridge  or  not.    6  Mod.  307. 

[In  such  case,  the  trial  shall  be  in  die  next  county,     a  Burr.  859,  860.] 

Co.  Litt.  He  that  takes  such  a  challenge  must  shew  in  what  hundred 

157.  a.  158.3.  the  visne  lies,  and  he  must  take  it  before  so  mamr  are  sworn  as 

Dyer,  231.        will  serve  for  the  hundred;  and  he  that  is  challenged  for  the 

hundred  shall  not  be  drawn  absolutely,  but  shall  remain  prater 

H.y  (that  is)  besides  for  the  hundred. 

Co.  Litt.  If  a  person  dwell  in  the  hundred,  whether  he  have  any  free- 

*57-a'  hold  there  or  not;  or  if  he  had  a  freehold  there  when  he  was 

returned,  and  sell  it  before  he  appear;  he  is  a  good  hundredor. 

But,  if  he  sell  all  his  freehold,  he  may  be  challenged  absolutely. 

Co.  Litt.  If  divers  hundreds  are  in  a  leet;    or  if  the  cause  of  action 

J57- a-  arose  in  divers  hundreds;  the  hundredors  may  come  from  any 

of  them. 

And  now  by  the  4  Ann.  c.  16.  §  6,  7.  no  hundredors  are  re- 
quired, except  in  prosecutions  criminal,  and  on  penal  statutes, 
nor  by  24  Geo.  2.  c.  18.  §  2.  in  trials  of  issues  on  penal  statutes. 
||  And  by  the  wool  act,  28  G.  3.  c.  38.  §  74.  for  the  better  and 
more  impartial  trials  of  all  actions  and  informations  which  shall 
be  commenced  and  prosecuted  by  virtue  of  that  act,  such 
actions  and  informations  shall  be  tried  in  any  of  his  majesty's 

courts 
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courts  of  record  by  a  jury  of  good  and  lawful  freeholders  to  be 
summoned  out  of  any  other  county  than  that  wherein  the  fact 
shall  be  com  nutted.  || 

5.  IVJiere  Partiality  in  the  Juror  is'  a  good  Cause  of  Challenge; 
and  therein  where  it  shall  be  said  a  principal  Cause  of  Chal- 
lenge, or  to  the  Favour. 

Jurors  ought  to  be  omni  cxceptione  majores,  and  by  the  words  Co.  Litt. 
of  the  writ  such  per  quos  rei  veritas  melius  sciri  poterif,  $  qui  ^ 5p" 
nee  the  plaintiff,  nee  the  defendant,  uliqua  qffinitate  attingunt. 
Which  words  contain  all  causes  of  objection  from  partiality  or 
incapacity,  consanguinity,  and  affinity;  therefore,  if  the  juror 
be  under  the  power  of  either  party;  as,  if  counsel,  servant  of 
the  robes,  or  tenant,  he  is  expressly  within  the  intent  of  the 
writ.  So,  if  he  has  declared  his  opinion  touching  the  matter; 
or  has  been  chosen  arbitrator  by  one  side;  or  is  a  parishioner  of 
the  parish  whereof  the  other  party  is  parson,  and  the  right  of 
the  church  comes  in  question;  or  has  done  any  act  by  which  it 
appears  that  he  cannot  be  impartial;  as,  if  he  has  eaten  or 
drunk  at  the  expence  of  either  party,  or  taken  money  to  give 
his  verdict;  these  are  principal  causes  of  challenge. 

But,  though  a  juror  is  not  under  the  distress  of  either  side,  Co.  Litt. 
or  has  not  given  apparent  marks  of  partiality;  yet  there  may  p5p8' , 
be  sufficient  reason  to  suspect  he  may  be  more  favourable  to  one 
side  than  the  other.  And  this  is  a  challenge  to  the  favour;  as, 
if  the  juror's  son  has  married  the  plaintiff's  daughter;  because 
this  is  not  contained  within  the  words  of  the  writ,  and  therefore 
no  principal  cause  of  challenge,  but  only  to  the  favour,  because 
such  juror  is  not  within  the  power  of  the  party.  And  in  these 
inducements  to  suspicion  of  favour,  the  question  is,  whether  the 
juryman  is  indifferent  as  he  stands  unsworn  ?  For  a  juryman 
ought  to  be  perfectly  impartial  to  either  side;  for  otherwise  his 
affection  will  give  weight  to  the  evidence  of  one  party,  and  an 
honest  but  weak  man  may  be  so  much  biassed,  as  to  think  he 
goes  by  the  evidence,  when  his  affections  add  weight  to  the 
evidence.  Now,  since  the  writ  expects  those  by  whom  the  truth 
may  be  best  known,  it  excludes  all  those  who  are  apparently 
partial  without  any  trial,  because  they  are  not  under  the  qualifi- 
cations in  the  writ,  since  the  truth  cannot  be  known  to  them. 
But,  where  the  partiality  is  not  apparent,  but  only  suspicious, 
then  the  juror  is  to  be  tried  whether  favourable  or  not,  that  is, 
whether  he  comes  within  the  description  of  the  writ:  and  if  the 
triers  think  he  does,  then  he  is  to  be  set  aside. 

If  an  action  be  brought  (a)  by  a  corporation,  and  the  juror  be  Co.  Litt. 

of  kin  to  any  member,  it  is  a  principal  challenge.  J5,7'^' „ 

(a)  Challenges 

are  allowed  where  the  issue  concerns  a  city  or  corporation,  and  they  are  to  make  the  panel, 
or  where  any  of  their  body  be  to  go  on  the  jury,  or  any  of  kin  unto  them,  though  the  body 
cprporate  be  not  directly  party  to  the  suit.  Hob.  87.  Saund.  344.  —  So,  where  a  dean  and 
chapter  brought  an  asstse,  a  juror  was  challenged,  because  he  was  brother  to  one  of  the 
prebendaries.  Hob.  87. 

If  a  juror  be  challenged  for  being  of  kin  to  one  party,  it  is  no  Co.  Litt  157. 
VOL.  IV.  O  o  '  counter- 
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counter-plea  that  lie  is  of  kin  also  to  the  other ;  for  the  venire 
commands  the  sheriff  to  return  those  who  are  of  kin  to  neither. 
Co.  Litt.  158.        An  arbitrator  chosen  by  both  parties,  whether  he  have  treated 
9  Co.  71. a.       of  the  matter  or  not;  or  chosen  by  one  party,  if  he  has  never 
treated  thereof;  or  a  commissioner  chosen  by  one  party  for  ex- 
amination of  witnesses,  and  appointed  under  the  great  seal,  can- 
not be  challenged  principally;  but  for  such  cause  one  may  be 
challenged  for  favour. 

Co.  Litt.  158.  If  a  juror  be  cousin  to  him  in  reversion,  it  is  only  a  challenge 
to  the  favour,  because  he  in  reversion  is  not  party  to  the  record. 
But  it  is  a  principal  challenge  if  he  be  party  by  voucher,  aid,  or 
receipt. 

Co.  Litt.  It  is  a  principal  cause  of  challenge,  that  the  juror  is  a  witness 

157- ''-.  named  in  the  deed;  or  hath  formerly  given  a  verdict  on  the  same 

Cro.  Eliz.  33.     causej  whether  between  the  same  parties,  or  others.     ||  But  in  this 

a  Brownl.368.  or  otncl*   n^e  cases,  he  that  taketh  the  challenge  must  shew 

the  record,  if  he  will  have  it  take  place  as  a  principal  challenge; 

otherwise  he  must  conclude  to  the  favour,  unless  it  be  a  record 

of  the  same  court,  and  then  he  may  shew  the  day  and  term.|| 

|j It  was  a  By  the  25  E.  3.  c.  3.  it  is  enacted,  "  That  no  indictor  shall 

rule  esta-          «  ]je  pU£  on  inquests  upon  deliverance  of  the  indictees  of  felony 

)  ibiec  in    v,    tt  or  trespass,  if  he  be  challenged  for  such  cause  by  him  who  is 

reign  or  a.  I.  .     If      ,, ,  ,    .  .    ,      .«,  ,  J  , 

that  no  in-        "  so  indicted.       And  this  hath  been  adjudged  a  good  exception 

dictor  should  not  only  on  the  trial  of  the  same  indictment,  but  also  on  the  trial 
be  on  the  of  another  indictment  or  action,  wherein  the  matter  found  in 
imHMvas  such  former  indictment  is  either  directly  in  issue,  or  happens  to 
then  aJ lowed  be  material. 

to  be  a  good  cause  of  challenge.  But  this  rule  not  being  duly  observed,  the  Commons  in 
14  E.  3.  petitioned  for  a  law  to  confirm  it,  (Pet.  Parl.  14  E.  3.  30.)  which  was  at  length  done 
by  this  statute.  In  order  to  enable  the  defendant  to  make  this  challenge,  it  was  usual  to  put 
the  names  of  the  indictors  to  the  indictment;  and  it  was  a  gcod  exception  to  an  indictment, 
that  it  was  without  them.  44  E.  3.  43.  b.  By  indictors  were  meant  not  only  the  jurors,  who 
presented,  but  those  also  who  were  sworn  to  inform  them;  or,  who,  in  the  modern  language 
of  the  law,  preferred  the  indictment,  37  Ass.  12.  The  challenge  against  these  last  was  sup- 
ported upon  the  principle,  that  an  accuser  was  a  volunteer,  and  sort  of  party,  and  therefore 
not  entitled  to  that  credit  which  an  indifferent  witness  enjoyed,  who  appeared  and  delivered 
his  evidence  under  the  compulsion  of  legal  process.  The  statutes  of  i  &  z  P.  &  M.  c.  13., 
and  a  &  3  P.  &  M.  c.  10.  by  providing  a  method  of  compelling  persons  to  give  evidence 
against  the  party  at  the  gaol-delivery,  that  is,  both  on  the  indictment,  and  on  the  trial, 
abolished  the  distinction  between  an  accusor  and  a  witness,  and,  consequently,  took  away  this 
challenge.  But  we  still  find  a  vestige  of  this  old  law  in  the  practice  of  indorsing  on  the  in- 
dictment the  names  of  the  witnesses  examined  before  the  grand  jury.  Reeves's  History  of 
the  Law,  vol.  ii.'  268.,  vol.  iii.  135,  136.,  vol.  iv.  500 — 505.  It  would  seem,  however,  that  the 
challenge  still  remains  as  against  one  of  tho  grand  jury.  R.  v.  Percival,  i  Sid.  244.  jj 

Jenk.  141.  ||  In  an  attaint,  it  is  a  principal  cause  of  challenge,  that  one 

of  the  petty  jury  is  a  tenant  to  one  of  the  grand  jury ;  for  if  the 
petty  jury  be  convicted  in  the  attaint,  it  will  be  a  great  prejudice 
to  the  seignory ;  for  the  houses  shall  be  pulled  down,  and  die 
meadows  ploughed.  In  other  actions,  a  challenge  that  the  juror 
is  lord  to  the  party  is  only  a  challenge  to  the  favour.  || 

sHa\vk.  P.  C.        It  is  a  good  cause  of  challenge,  that  a  juror  hath  a  claim  to 

c.  43 -$*8.       the  forfeiture  to  be  caused  by  the  conviction,  or  that  he  hath 

declared  his  opinion  beforehand ;  yet  this  has  been  adjudged  to 

be 
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be  no  cause  of  challenge  where  it  hath  appeared  to  proceed  not 
from  any  ill  will,  but  from  a  knowledge  of  the  cause. 

But  it  is  no  good  cause  of  challenge,  that  the  juror  has  found   *  Hawk.  P.  C. 
others  guilty  on  the  same  indictment;    for  the  indictment  in  °-43-V29- 
judgment  of  law  is  several  against  each  defendant,  and  every 
one  must  be  convicted  by  particular  evidence  against  himself. 

It  hath  been  ruled  to  be  a  good  challenge  on  the  part  of  the  king,  *  Hawk.  P.  C. 
that  the  juror  hath  given  his  dogs  the  names  of  the  king's  witnesses.  °' 43'  $  3°' 

Though  it  seems  to  be  settled,  that  where  the  king  is  a  party,  2  Hawk.  P.  C. 
lie  may  take  either  a  principal  challenge,  or  to  the  favour;  yet  c-43-$3I> 
it  is  said  that  the  subject  cannot  take  a  challenge  to  the  favour  52j  33* 
against  the  king,  because  every  one  is  bound  by  his  allegiance 
to  favour  the  king.     ||But,  if  no  more  be  meant  by  these  books, 
than  that  such  a  challenge  is  not  good  without  shewing  some 
actual  partiality  in  such  sheriff  or  juror,  or  some  particular  cause 
wherein  the  king  may  influence  him,  it  seems  not  clearly  settled 
how  the  king  in  this  respect  hath  a  greater  privilege  than  the 
subject,  which  yet  it  seems  agreed  he  hath.||     It  is  said  to  be  a       Mf  „ 
principal  challenge  against  the  king,    that  the  jury  is  of  his  grave's  note 
livery,  or  his  immediate  tenant.     ||  But  it  is  also  said,  that  a  (j)toCo.Litt. 
challenge  for  such  cause  ought  to  conclude  to  the  favour.  ||  >J6.  a. 

In  an  information  of  forgery  the  defendant  challenged  one  of  Vent.  309. 
the  jury,  for  that  the  prosecutor  had  been  lately  entertained  at  which  seems 
his  house;  and  that  this  was  admitted  to  the  favour,  though  ™Nt- to  Cro' 
against  the  king.  Ehz"  663' 

A  juror  was  challenged  because  he  was  tenant  of  a  manor  to  Allen,  29. 
which  there  was  a  court-leet,  of  which  the  plaintiff  was  steward ; 
and  it  was  holden,  that  this  was  no  principal  challenge,  but  only 
to  the  favour. 

Upon  a  trial  at  bar  the  question  was,  whether  the  fair  called  Salk.  152. 
Wayhill  Fair  should  be  kept  at  Waybill^  or  at  Anderry?  And 
one  of  the  jury  was  challenged  because  he  lived  at  Wayhill;  and 
the  objection  was,  that  the  fair  occasioned  manure  to  improve 
the  ground.  On  the  other  side  it  was  considered,  that  the  fair 
occasioned  trampling  of  the  grass.  This  being  a  challenge  to 
the  favour,  two  of  the  jurors  were  sworn  to  be  triers ;  and  their 
oath  was,  You  shall  well  and  tndy  try  whether  A.  (the  juryman 
challenged)  stand  indifferent  between  the  parties  to  this  issue. 

Either  party  labouring  a  juror  to  appear,  is  no  cause  of  chal-  tyer,  48.  a. 
lenge  at  all,  but  a  lawful  act.  ft^^-f8* 

infra  (M)  3. 
[A  fortiori  then,  no  cause  to  set  aside  a  verdict,  i  Str.  643.    Com.  Rep.  601.] 

6.  Where  the  Degree  and  Quality  of  the  Juror  is  a  good  Cause  of 

Challenge ;  and  herein  ischo  are  exempt  from  serving  on  Juries. 

It  seems  to  be  agreed,  that  all  persons,  whose  attendance  is   Vide  tit. 

required  in  the  superior  courts  of  justice,  such  as  Serjeants  at 

law,  counsellors,  attornies,  and  other  officers  of  the  courts,  are  so 

far  privileged  as  not  to  be  summoned  on  juries.     Also,  peers  of 

the  realm  are  excluded,  as  not  coming  within  the  qualifications 

mentioned  in  the  writ,  -ciz.  ad  faciendum  quand.  jurat,  patritz ; 

for  they  are  not  pares  patria,  but  pares  of  an  higher  rank ;  and 

O  o  2  therefore 
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(a)  Dyer,  314-  therefore  it  is  clearly  (a)  agreed,  that  if  a  peer  be  returned  on  a 
Moor,  167.  jury,  and  bring  a  writ  of  privilege,  he  shall  be  discharged.  Also, 

it  seems  to  be  the  (b)  better  opinion,  that  even  without  such  a 
Al>r.  046.  .    .  1111-        tJf  •,<        «  i 

Co.  Litt.  157.  writ  he  may  challenge  himself,  or  be  challenged  by  either  party. 

9  Co.  49.   6  Co.  53.    Jones,  153. 

Pasch.  17  But  members  of  the  House  of  Commons  seem  not  to  have  any 

Tr!f  *R  '^f      privilege  to  be  exempt  from  serving  on  juries;  yet  in  the  case  of 

ton's  case!         Sir  Edward  Bainton,  who  was  returned  on  a  jury  in  B.  R.  the 

Court  would  not  force  him  to  be  sworn  against  his  will,  he  being 

a  parliament-man,  and  the  parliament  then  sitting. 

4  Inst.  269. —       Tenants  in  ancient  demesne  are  not  to  be  impanelled  to  ap- 

And  it  is  pear  at  Westminster,  or  elsewhere  in  any  other  court,  upon  any 
said,  that  4  •  ,  c  J  " 

they  may          inquest  or  trial  oi  any  cause. 

have  a  writ  de  nonponendis  in  assists  Srjuratis  against  the  sheriff,  or  any  one  who  hath  return 
of  writs;  and  if  notwithstanding  such  writ  the  sheriff  will  return  them,  they  may  have  an  at- 
tachment, i  Co.  105. — A  juror  surmised  at  the  bar,  that  he  was  a  tenant  in  ancient  demesne, 
and  had  his  charter  in  his  hand,  and  prayed  to  be  exempted  from  the  jury,  and  discharged ; 
but  the  Court  did  not  regard  it,  but  caused  him  to  be  sworn ;  and  it  was  holden,  that  his 
proper  remedy  was  against  the  sheriff,  and  that  if  he  had  made  default  and  lost  issues,  he 
might  shew  his  charter  in  the  Exchequer  upon  the  amercement  estreated,  and  there  he  should 

be  discharged.    Leon.  207. By  the  common  law  a  freehold  in  ancient  demesne  was  not 

a  sufficient  qualification  for  a  juror.  9  H.  7.  i.  pi.  a.  Bro.  Challenge,  157.  Co.  Litt.  156.  b. 
But  it  is  made  so  by  4  &  5  W.  3.  c.  34.  Vide  ante. 

R.  v.  Percival,  It  seems  agreed,  that  the  king  by  grant  or  his  charter  may 
Sid.  127.  243-  exempt  one,  two,  or  more  from  serving  on  juries.  But  he  cannot 
S^™  Hard  exempt  a  whole  county  or  hundred  (c),  because  in  such  case  there 
389/8.  C.  would  be  a  failure  of  justice.  Also  it  seems,  that  such  exemption 
i  Liv.  159.  does  not  extend  to  jurors  returned  into  the  King's  Bench,  unless 

5  C'o  *  K«f]? '    there  be  express  words  including  that  court.    Also,  by  the  better 
£4C   |f(c)  But   °pini°n»  the  sheriff  cannot  return  such  privilege  of  exemption, 
where  the         but  each  particular  juror  must  come  in  and  demand  it. 
inhabitants  of  a  hundred  had  enjoyed  an  immemorial  exemption  from  serving  on  juries,  it  was 
holden,  that  they  were  not  liable  under  any  of  the  statutes  relative  to  jurors  to  be  summoned; 
for  those  statutes  being  all  in  the  affirmative  do  not  take  away  the  prior  exemption.    R.  v. 
Pugh,  Dougl.  188.     The  case  of  R.  v.  Percival  was  determined  on  the  insufficiency  of  there- 
turn  ;  for  the  sheriff,  having  returned  the  panel  on  the  venire,  whereby  he  admitted  them 
chargeable  to  serve,  could  not  on  the  distringas  return  a  discharge.  || 

a  Inst.  446.  By  the  statute  of  Westminster  2.  c.  38.  it  is  expressly  pro- 

F.N.B.  165.  vi(Jed,  "  That  neither  old  men  above  the  age  of  seventy  years, 
"  nor  persons  perpetually  sick,  nor  those  who  are  infirm  at  the 
"  time  of  their  summons,  nor  those  who  do  not  reside  in  the 
"  county,  shall  be  put  in  juries,  or  in  the  lesser  assises :"  In  the 
construction  of  which  it  hath  been  holden,  that  though  such 
persons  may  sue  out  a  writ  of  privilege  for  their  discharge, 
grounded  on  this  statute;  yet,  if  they  be  actually  returned,  and 
appear,  they  can  neither  be  challenged  by  the  party,  nor  excuse 

*  B      h          themselves  from  not  serving,  if  there  be  riot  a  sufficient  number 

CouUrt,  on  ap-   without  them.  * 

plication,  will  generally  excuse,  if  there  is  a  sufficient  number  remaining. 

Dalt.  Sher.  Clerks  or  persons  in  (c)  holy  orders,  coroners,  ministers  of  the 

forest,  officers  of  the  army,  and  other  officers  and  ministers  be- 

er  •         •  -      _  .  »  ^  ,  .      . 

86.           *°ngmg  to  the  king,  are  exempt  from  serving  on  juries. 

(<•)  Where 
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(c)  Where  before  the  return  the  party  became  a  minister  of  the  church,  and  at  the  day  of  th 
return  he  appeared,  and  prayed  to  be  discharged,  according  to  the  privilege  of  t     se  ot 
ministry;  the  Court  would  not  allow  of  his  prayer,  because  that  at  the  time  of  the  panel 
he  was  a  layman.     4  Leon.  190.     Beecher's  case. 

||  By  5  H.  8.  c.  6.  and  18  G.  2.  c.  15.,  Freemen  of  the  Com- 
pany of  Surgeons  in  London  are  exempted  from  serving  upon 
juries.  || 

By  the  6  &  7  W.  3.  c.  4.,  every  person  using  and  exercising 
the  art  of  an  apothecary  in  the  city  of  London,  or  within  seven 
miles  thereof,  being  free  of  the  Society  of  Apothecaries  in  the 
said  city,  and  who  shall  have  been  duly  examined  and  approved, 
<$r.,  .  for  so  long  time  as  he  shall  exercise  the  said  mystery,  and 
no  longer,  shall  be  exempted  from  serving  on  any  jury  or  in-  . 
quest  ;  and  other  persons  exercising  the  said  art  of  an  apothe- 
cary in  any  other  parts  of  this  kingdom,  who  have  served  as 
apprentices  seven  years,  according  to  the  statute  5  Eliz.  c.  4., 
shall  likewise  be  exempted  from  serving  on  juries  for  so  long 
time  as  they  shall  use  and  exercise  the  said  art,  unless  such  per* 
son  voluntarily  consent  to  serve. 

By  the  7  &  8  W.  3.  c.  21.,  all  registered  seamen  are  exempted 
from  serving  on  juries. 

By  the  7  &  8  W.  3.  c.  34.,  no  Quaker,  or  reputed  Quaker, 
shall  serve  on  juries. 

||  By  i  W.  &  M.  c.  18.  §  1  1.  and  19  G.  3.  c.  44.,  Dissenting 
teachers  qualified  under  the  toleration  act,  are  exempted  from 
serving  upon  juries. 

By  31  G.  3.  c.  32.  Cathblick  clergymen  are  exempt  from 
serving  on  juries. 

Officers  on  the  Cheque-  roll  (as  Gentlemen  Pensioners,  &c.)  Blagney'scase, 
have  an  ancient  privilege  not  to  be  sworn  on  juries.  ^    ^p" 

It  is  a  cause  of  challenge,  if  the  person  returned  be  within  the  Co.Litt.i57.a. 
age  of  twenty-one,  ||  See  also 

3  st-7&8^.3-c-3^$4- 

7.   Where  from  the  Quality  of  either  Party  it  is  a  good  Cause  of 
Challenge,  that  a  Knight  is  not  returned. 

Here  we  must  observe,  that  if  a  peer  be  empleaded  by  a  com-  Gilb.  Hist. 
moner,  yet  such  case  shall  not  be  tried  by  peers,  but  by  a  jury  p\^*37'.  •  . 
of  the  country;  for  though  the  peers  are  the  proper  pares  to  a  ^se°^r 
lord  of  parliament  in  (a]  capital  matters,  where  the  life  and  no-  cannot  chal- 
bility  of  a  peer  is  concerned  ;  yet,  in  matter  of  property,  the  lenge  any  of 
trial  of  facts  is  not  by  them,  but  by  the  inhabitants  of  those  |"s  Peers» 
counties  where  the  facts  arise;  since  such  peers  living  through  J^i"*!^^ 
the  whole  kingdom,  could  not  be  generally  cognisant  of  facts  sit  upon  him, 
arising  in  several  counties,  as  the  inhabitants  themselves  where  who  are  his 
they  are  done.     But  this  want  of  having  noblemen  for  their  jury  proper  judges. 
was  compensated  as  much  as  possible,  by  returning  persons  of  Co!°Litt.  156. 
the  best  quality. 

And  therefore,  if  a  peer  of  the  realm  or  lord  of  parliament  be  Co.Litt.ij6.  a. 
demandant  or  plaintiff,  tenant  or  defendant,  there  must  be  a  ,6,p£'53' 
knight  (6)  returned  of  his  jury,  be  the  lord  (c)  spiritual  or  tern-  "'jW 
poral,  else  the  array  may  be  quashed.     But  (</)  if  a  knight  be  citing,  "  That 

O  o  3  returned, 
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great  delays  returned,  although  he  appear  not,  yet  the  jury  may  be  taken  of 
dofrequent-  tne  residue.  And  if  others  be  joined  with  the  lord  of  parlia- 
in  trials6"  raent»  yet>  ^  there  be  no  knight  returned,  the  array  shall  be 
where  a'  quashed  against  all. 

peer  or  lord  of  parliament  is  party,  by  reason  of  challenges  to  the  arrays  of  panels  of  jurors, 

for  want  of  a  knight's  being  returned  on  such  panels,  it  is  enacted,  that  no  challenge  shall 

be  taken  to  any  panel  of  jurors  for  want  of  a  knight's  being  returned  in  such  panel,  nor  any 

array  quashed  by  reason  of  any  such  challenge."     The  provision  in  this  act,  we  see,  is  made 

in  general  terms,  though  the  recital  is  confined  to  the  inconveniences  of  such  challenges  where 

peers  are  parties.     But  Sir  Wm.  Blackstone  says,  still,  in  an  attaint,  a  knight  must  be  returned 

on  the  jury.     3000101.359.     Qu.\\     (c)  That  a  bishop  being  indicted  for  trespass,  a  knight 

ought  to  be  returned.     Leon.  5.    (d)  That  if  a  knight  be  but  returned  on  a  jury  when  a 

nobleman  is  concerned,  it  is  not  material  whether  he  appear  and  give  his  verdict  or  no. 

Mod.  aa6.     [|But  the  reason  that  knights  were  to  be  on  a  jury,  where  a  peer  was  concerned, 

was  for  the  security  of  the  commons  j  for  a  knight,  saith  Lord  Holt,  was  presumed  to  be  a 

man  of  courage,  and  not  afraid  to  look  a  peer  in  the  face,    n  Mod.  ioz.|| 

CoLitt.i56.a.       In  an  attaint  there  ought  to  be  a  knight  returned  of  the  jury, 
Leon.  303 
Dais.  68. 
Jenk.  n. 


Leon.  303.        an(j  jn  a  wrjt  of  right  four  knights  were  to  be  returned. 

JJuls.  6o« 


8.  Of  Trials  per  Medietatem  Linguae,  inhere  an  Alien  is  Party. 

\\Eythestatufe  By  the  28  E.  3.  c.  13.  §  2.  it  is  enacted,  "  That  in  all  manner 

<>f  the  Staple,  «  of  inquests  and  proofs  which  be  to  be  taken  or  made  amongst 

*«•./• st* a"  "  aliens  and  denizens,  be  they  merchants  or  others,  as  well  be- 

terwastobe"  "  f°re  tne  mayor  of  the  staple  as  before  any  other  justices  or 

tried  by  an  "  ministers,  although  the  king  be  party,  the  one  half  of  the  in- 

inquest  within  «  quest  or  proof  shall  be  denizens,  and  the  other  half  aliens,  if 

he  staple,  and  {t  go  many  aljens  and  foreigners  be  in  the  town  or  place  where 

vereboth  "  sucn  inquest  or  proof  is  to  be  taken,  that  be  not  parties,  nor 

strangers,  it  "  with  the  parties  in  contracts,  pleas,  or  other  quarrels,  whereof 

was  to  be  tried  «  sucn  inquests  or  proofs  ought  to  be  taken;  and  if  there  be  not 

by  strangers ;  «  go  many  aliens,  then  shall  there  be  put  in  such  inquests  or 

denizens-  'if  '*  proofs  as  many  aliens  as  shall  be  found  in  the  same  towns  or 

one  was  an  "  places,  which  be  not  thereto  parties,  nor  with  the  parties  as 

alien,  and  the  «  aforesaid,  and  the  remnant  of  denizens,  which  be  good  men, 

other  a  dem-  ((  an(j  not  SUSpicious  (O  the  one  party  nor  to  the  other." 

inquest  was  to  consist  of  half  denizens  and  half  aliens.  This  liberal  spirit  towards  foreigners, 
says  Mr.  Reeves,  in  treating  of  the  statute  of  28  E.  3.,  had  been  distinguishing  itself  through 
the  whole  of  this  reign,  particularly  in  matters  that  concerned  the  interests  of  commerce. 
And  as  a  proof  of  it  he  adds,  that  some  years  before  the  invidious  distinction  that  had  been 
kept  up  between  English  and  French  by  presentments  of  Englishery,  had  been  removed  by 
the  entire  abolition  of  that  proceeding.  Hist,  of  the  Law,  vol.ii.  461.  It  is  not  very  easy  to 
see  how  the  abolition  of  that  proceeding  can  be  considered  as  an  instance  of  the  liberal  spirit 
of  the  times  towards  foreigners,  unless  that  by  the  removing  of  this  distinction  between  the 
English  and  French,  it  was  intended  to  reconcile  the  former  to  the  latter.  But  this  is  not 
the  reason  assigned  in  the  statute  of  14  E.  3.  st.  i.  c.  4.,  by  which  the  alteration  was  effected ; 
and  as  the  nation  was  then  involved  in  the  French  wars,  the  measure  was  more  likely  to  have 
proceeded  from  a  very  different  spirit;  the  direct  and  immediate  effect  of  it  being  to  take 
away  that  protection  from  secret  assassinations,  which  the  law,  from  the  time  of  the  Conqueror, 
had  thrown  round  the  French  in  this  country.)) 

Wingatev.  ||If  the  plaintiff  or  defendant  be  executor  or  administrator, 

Marke,  Cro.     though  he  be  an  alien,  yet  the  trial  shall  be  by  English,  because  he 

?'u';?75'  Scc  sues  in  auter  droit ;  but  if  it  be  averred  that  the  testator  or  in- 
8  Jtl.  6.  supra.  ...  .,,  , 

testate  was  an  alien,  it  will  be  otherwise.  || 

a  Hawk.  P.C.  In  the  construction  of  the  statute  of  28  E.  3.  c.  13.  it  hath  been 
c.  43-  $35-  agreed,  that  the  statutes  which  require  that  the  jurors  shall  have 

•t  tenement 
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tenements  to  a  certain  value,  do  not  (a)  extend  to  aliens  returned  ||The  stat.  of 
by  virtue  of  this  statute,  but  only  to  the  inquests  to  be  taken  be-  *&5  W-&M. 
tween  denizens,  who  are  to  have  lands  or  tenements  to  the  same  t'Upra(E)i. 
value  as  in  other  cases.  expressly  ex- 

cepts  strangers 

upon  trials  per  medictatem  fingiue.  And  it  seems  that  the  Engluh  half  of  the  jury  ought  to 
have  the  estates  required  in  other  cases,  a  Hawk.  P.  C.  c.  43.  §  35.  By  n  H.  7.  c.  ai.  it  is  pro- 
vided, that  upon  all  attaints  to  be  commenced  within  the  city  of  London  upon  any  record, 
wherein  the  trial  and  inquest  was  by  half-tongue,  the  mayor  and  aldermen  shall  impanel  the 
grand  jury  in  the  same  attaint,  the  one  half  of  strangers  of  good  fame,  and  of  the  substance  of 
goods  to  the  value  of  C.//.  and  more,  inhabiting  within  the  same  city  at  large,  and  the  residue 
of  the  same  grand  jury  to  be  of  like  value  and  substance  of  goods  impanelled  of  the  citizens.|j 
(fl)  And  therefore  it  hath  been  adjudged,  quorum  quUtbet  liabeai  quatuor  iibratas  tfrrce,&c.  shall 
be  applied  to  the  Englitfi  only.  Cro.  Eliz.  172.  841. 

Also  it  is  settled,  that  those  on  the  grand  jury,  or  who  find  an  a  Hawk.  P.C. 
indictment  against  an  alien,  need  not  be  aliens.  c-  43-  §  36. 

Neither  is  it  necessary,  that  the  petit  jury  in  an  action  or  ap-  a  Hawk.  P.C. 
peal  by  an  alien  against  an  alien,  should  be  half  aliens,  and  half  c  4J-  §3%' 
English ;  for  the  words  are,  All  inquests,  &c.  between  aliens  and 
denizens. 

||  By  the  8  H.  6.  c.  29.,  after  reciting  the  28  E.  3.,  and  also 
the  2  H.  5.  st.  2.  c,  3.  (supra),  which  requires  jurors  to  have 
lands  or  tenements  to  the  yearly  value  of  forty  shillings;  and 
reciting  further,  "  That  because  of  that  restraint  and  impeach- 
"  ment  so  made  to  divers  merchants  aliens,  many  of  the  same 
"  merchants  aliens  had  withdrawn,   and  daily  did   withdraw 
"  them,  and  eschew  to  come  and  be  conversant  on  this  side  the 
"  sea,  and  likely  it  was,   that  all  the  same  merchants  aliens 
"  would  depart  out  of  the  same  realm,  if  the  said  last  statute 
"  were  not  more  openly  declared,  and  the  said  merchants  aliens 
"  ruled,  governed,  and  demeaned  in  such  inquests,  according  to 
"  the  form  of  the  first  ordinance  aforesaid,  to  the  great  dimi- 
44  nishing  of  the  king's  subsidies,  and  grievous  loss  and  damage 
"  to  his  whole  realm  aforesaid ;  our  lord  the  king,  considering 
"  the  premises,  and  that  it  was  not  the  intention  of  the  said  late 
44  king,  nor  of  the  lords  spiritual  and  temporal  of  his  said  par- 
44  liament,  to  abrogate  or  prejudice  the  said  first  ordinance  by 
"  the  said  last  statute,  and  that  the  same  last  statute  was  made 
"  by  reason  of  the  mischiefs  and  disherisons  which  happened 
44  by  the  false  oaths  of  the  common  jurors  of  the  realm,  as  it 
44  appearcth  by  the  express  words  of  the  same  statute,  and  how 
44  that  the  said  merchants  aliens  are  not  common  jurors,  nor  in- 
"  habiting  within  the  said  realm,  nor  can  purchase  nor  enjoy 
44  any  lands  or  tenements  therein  without  the  special  licence  of 
"  the  king;  and  the  same  our  lord  the  king,  willing  therefore  to 
44  provide  for  the  good  and  profit  of  him  and  of  his  said  realm, 
44  and  to  eschew  the  damages  and  inconveniences  which  may 
44  easily  happen  in  this  behalf,  and  also  to  give  to  the  said  mer- 
k*  chants  aliens  greater  courage  and  desire  to  come  into  this 
44  realm,   by  the  advice  and  assent  of  the  lords  spiritual  and 
44  temporal  being  in  this  present  parliament,  hath  declared  the 
4*  said  last  statute  made  in  the  time  of  his  said  father,  to  be  in 
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"  no  wise  prejudicial  to  the  said  first  ordinance,  nor  to  extend 
"  itself  but  only  to  inquests  to  be  taken  between  denizen  and 
*l  denizen,  and  not  to  other  inquests  and  proofs  aforesaid ;  and 
"  the  said  first  ordinance  to  be  effectual  and  to  stand  in  its 
"  force,  and  to  be  put  in  due  execution  according  to  the  form 
"  thereof,  the  said  last  statute,  or  that  that  the  aliens  have  not 
"  lands  or  tenements  to  the  value  of  forty  shillings  by  the  year, 
"  according  to  the  purport  of  the  same  last  statute  notwith- 
"  standing." 

Barre's  case,  Upon  an  information  exhibited  •  by  the  Attorney  General 
Moore,  557.  against  several  merchants,  some  of  whom  were  aliens  and  some 
English  ;  after  issue  joined,  the  aliens  prayed  a  trial  per  medie- 
tatem  lingua :  but  it  was  resolved  by  all  the  judges  of  England, 
that  they  should  not  have  it :  and  they  likened  it  to  the  case  of 
privilege,  where  one  of  the  defendants  demands  privilege,  and 
the  Court,  as  to  his  companion,  cannot  hold  plea;  there,  he  shall 
be  ousted  of  his  privilege.  —  Sic.  hie.  \\ 

Dyer,  28.  If  an  alien  neglect  to  pray  the  benefit  of  the  statute  [a]  before 

pi.  180.145.     tne  return  of  a  common  venire,  he  can  neither  except  to  such 
>1  c°!  "m".        venire,  nor  pray  a  subsequent  process  de  medietate  lingua. 

£1.45.  a  Roll.  Abr.  643.  Cro.  Eliz.  869.  (a)  If  upon  an  indictment  of  felony  against  an  alien 
e  plead  not  guilty,  and  a  common  jury  be  returned,  if  he  do  not  surmise  his  being  an  alien, 
before  any  of  the  jury  sworn,  he  hath  lost  that  advantage.  But,  if  he  allege  that  he  is  an  alien, 
he  may  challenge  the  array  for  that  cause,  and  thereupon  a  new  precept  or  venire  shall  issue, 
or  an  award  be  made  of  a  jury  de  medietate  linguce.  But  it  is  more  proper  for  him  to  surmise 
it  upon  his  plea  pleaded,  and  thereupon  to  pray  it.  ^  Hal.  Hist.  P.  C.  272. 

Cro.  Eliz.  818-  The  return  of  a  venire  de  medietate  linguce  ought  to  (b)  shew 

a  Hawk.  P.  C.  which  of  the  jurors  are  denizens,  and  which  aliens,  and  a  full 

fn  R     *h''  number  of  each  must  appear   to  be  sworn.     If  there  be  not 

beingUonly  a  enough  to  make  up  a  full  number  of  six  denizens  and  six  aliens, 

misreturn,  is  the  justices  of  nisi  prius  (c)  may,  b}'  construction  of  the  statutes 

helped  by  which  give  a  tales  de  circumstantibus,  award  such  tales  for  so 

verdict  in          many  denizens  and  aliens  as  shall  be  wanting, 
cases  within  ' 

the  statutes  of  jeofail.    Cro.  Eliz.  84.    (c)  10  Co.  104.     Cro.  Eliz,  305. 

a  Roll.  Abr.  If  on  a  venire  of  half  denizens  and  half  aliens  the  sheriff  re- 

643«  turn  twelve  all  aliens,  and  among  them  some  who  in  truth  are 

not  such,  the  party  shall  not  be  concluded  by  such  return,  but 

may  notwithstanding  challenge  the  array  for  want  of  a  sufficient 

number  of  aliens. 

a  Hawk.  P.  C.  Some  of  the  precedents  of  awards  of  venires  de  medietate 
c.  43.  §  42.  lingua  mention,  that  the  aliens  to  be  returned  shall  be  of  the 
same  country  whereof  the  party  alleges  himself;  but  others 
direct  generally,  that  one  half  of  the  jury  shall  be  aliens,  with- 
out specifying  any  particular  country;  and  these  last  seem  most 
agreeable  to  the  statute,  and  to  be  confirmed  by  the  late  practice, 
and  great  number  of  authorities. 

3Comm.  360.  ||  Sir  W.  Blackstone  questions,  whether  the  statute  of  3  G.  2. 
c.  25.  (supra],  may  not  in  civil  causes  have  undesignedly  abridged 
this  privilege  of  foreigners,  by  the  positive  directions  therein 
given  concerning  the  manner  of  impanelling  jurors-,  and  the  pcr- 
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sons  to  be  returned  in  such  panel  ?  So  that  (unless  this  statute 
is  to  be  construed  by  the  same  equity  which  the  statute  of 
8  H.  6.  (supra)  declared  to  be  the  rule  of  interpreting  the  statute 
of  2  H.  5.  (supra}  concerning  the  landed  qualification  of  jurors 
in  suits  to  which  aliens  are  parties)  a  Court  might  perhaps 
hesitate,  whether  it  has  now  a  power  to  direct  a  panel  to  be 
returned  de  medietate  lingute,  and  thereby  alter  the  method  pre- 
scribed for  striking  a  special  jury,  or  balloting  for  common  jurors. 

On  a  writ  of  inquiry  of  damages,   the  inquest  shall  be  all  of  7>.  per  Pau, 
English,  and  no  part  of  aliens,  for  it  is  out  of  the  statute.  345- 

It  was  resolved  that,  if  both  parties  be  aliens,   the  inquest  St.  P.  €.259. 
shall  be  all  English;  for  though  the  English  may  be  supposed  ^  . 
to  favour  themselves  more  than  strangers,  yet,  when  both  parties 
are  aliens,  it  will  be  presumed  they  favour  both  alike,  and  so  in- 
different.    But,  if  the  plea  be  before  the  mayor  of  the  staple, 
and  both  parties  alien  merchants  of  the  staple,  it  shall  be  tried 
by  all  aliens.  || 

It  hath  been  holden,  that  denizens  so  made  by  letters  patent  2  Hawk.  P.  C. 
are  denizens  within  the  intent  of  this  statute.     Also,   it  was  £.43-l54i. 

holden,    before   the   union    of    England    and    Scotland    under  ,  \'  }***' 

9.  .  i  •        i  •  f  (a)  Jn  a  note 

James  I.  that  a  Scot  was  not  an  alien  within  the  meaning  ot  to  tnjs  passage 

this  statute,  [not  only  because  the  Scotch  language  is  the  same  this  reason  is 
with  the  English,  but  also  because  the  Scots  were  never  reckoned  questioned,  as 
aliens  (a),  but  rather  subjects.] 


is  admitted  in  the  whole  argument  of  Calvin's  case,  7  Co.     See  also  State  Trials,  vol.  i.  57*. 
vol.  iv.  65  a.  ;  and  see  Mr.  Lingard's  Hist,  of  England,  vol.  i.  &  ii. 

It  hath  been  holden,  that  as  to  treason  this  statute  is  repealed  *  Hal.  H. 
by  i  &  2  P.  &  M.  c.  10.  which  requires  that  trials  of  treason  P-C-  a?1- 
shall  be  according  to  the  common  law.  ^  *  '  " 

By  the  22  H.  8.  c.  10.  enforced  by  the  i  &  2  P.  &  M.  c.  4.  §  3. 
and  5  El.  c.  20.  §  3.  Egyptians  are  to  be  tried  by  the  inhabitants 
of  the  county  or  place  where  they  shall  be  taken,  and  not  per 
medietatem  linguae. 

|j  But  by  13  &  14  C.  2.  c.  1  1.  §n.  in  actions  concerning  ton- 
nage and  poundage,  or  ships  or  goods  to  be  forfeited  by  reason 
of  unlawful  importation  or  exportation,  there  shall  not  be  any 
party  jury,  but  such  only  as  are  natural  born  subjects.  |] 

9.  Of  Peremptory  Challenges. 

By  the  common  law,  in  all  capital  cases  (in  which  only  pe-  Lamb.  4.  0.14. 
rcmptory  challenges  were  allowed)  the  prisoner  could  challenge 
thirty-five  peremptorily.  And  this  was  because  the  trial  by  the 
petty  jury  came  instead  of  the  'ordeal,  and  the  petty  jury  of 
twelve  being  after  the  manner  of  the  canonical  purgation,  and 
because  the  whole  pares  were  not  on  his  jury,  but  only  a  select 
number  was  chosen  by  the  criminal  himself,  as  was  usual  among 
the  canonists,  therefore  they  took  a  middle  way,  and  gave  the 
defendant  liberty  to  challenge  peremptorily  any  number  under 
three  juries,  four  juries  being  as  many  as  generally  appeared,  to 
make  the  total  pares  of  the  county. 

This 
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a  Hal.  Hist.  This  kind  of  challenge,  as  has  been  observed,  was  allowable 

PH"  *k  8p  C     ^  tne  common  law  in  all  capital  cases,   both  upon  indictments 
c  4JTtf  ?  an<^  aPPea^s'  an(J  also  in  misprision  of  high  treason  ;  but  it  was 

enacted  by  33  H.  8.  c.  23.  §  3.  That  it  should  not  be  allowed  in 
any  cases  of  high  treason,  nor  viisprisian  of  high  treason :  which 
statute  being  repealed  by  i  P.  &  M.  c.  10.  the  ancient  course  of 
the  common  Jaw  as  to  trials  of  treason  is  restored,  and,  conse- 
quently, such  challenge  revived.  But  it  is  made  a  doubt,  whether 
by  any  statute  it  is  revived  in  case  of  misprision  of  treason,  the 
statute  i  P.  &  M.  c.  10.  not  extending,  as  it  is  said,  to  misprision 
of  high  treason. 

*  Hal.  Hist.  It  is  enacted  by  22  H.  8.  c.  14.  §  7.  made  perpetual  by  32  H.  8. 

P.  C.  267.          c  o    tnat  no  person  arraigned  for  any  petit  treason,  murder,  or 
i  Hawk.  P.O.     PI  i  i     •       j  J  r  *     i, 

€.43.  $8.          felony,    be   admitted    to  any  peremptory  challenge  above  tlie 

number  of  twenty.  But  it  has  been  holden,  that  i  &  2  P.  &  M. 
c.  10.  §  7.  which  restores  the  course  of  the  common  law  as  to 
trials  of  treason,  has  revived  the  old  challenge  of  thirty-five  in 
trials  of  petit  treason  ;  and  therefore  it  is  agreed,  that  at  this 
day,  in  cases  of  high  treason,  and  petit  treason,  the  prisoner 
may  challenge  thirty-five  peremptorily,  and  twenty  in  all  other 
capital  offences. 

»  Hal.  Hist.  This  peremptory  challenge  seems,  by  the  better  opinion,  to 

357-  be  only  allowable  when  the  prisoner  pleads  the  general  issue. 

c  r$  7  and  Therefore  by  the  common  law,  if  a  man  were  outlawed  of  felony 
several  au'tho-  or  treason,  and  brought  a  writ  of  error  upon  the  outlawry,  and 
rities  there  assigned  some  error  in  fact,  whereupon  issue  was  joined,  he 
cited.  [C/Mrles  could  not  challenge  peremptorily.  The  like  law  if  he  had 
beeifconvic^ed  P'eac^et^  any  foreign  plea  in  bar  or  in  abatement,  which  went  not 
of  high-  to  tne  trial  of  the  felony,  but  of  some  collateral  matter  only, 

treason  ;  and  upon  a  collateral  issue  that  he  was  not  the  same  person,  a  peremptory  challenge 
was  insisted  upon,  which  was  refused  by  Lee,  C.  J.  i  Bl.  Rep.  4.  6.  Fost.  Cr.  Law.  40.] 

a  Hal.  Hist.  There  seems  to  be  some  diversity  of  opinions  in  case  of  a 

P.  C.  263.         prisoner's  challenging  peremptorily  more  than  he  is  allowed  by 
law.     And  herein  my  Lord  Hale  lays  down  the  law  to  be,  that, 
at  common  law,  if  the  prisoner  peremptorily  challenged  above 
thirty-five  persons,  and  insisted  upon  it,  and  would  not  leave  his 
challenge,  then,   in  case  of  an  indictment  of  high   treason,  it 
amounted  to  nihil  dicit,  and  judgment  of  death  should  be  given 
against  him ;  but,  in  case  of  petit  treason  or  felony,  the  prisoner 
anciently  was  put  topeinc  fort  fy  dure,  as  declining  the  trial  the 
law  appointed ;  the  consequence  whereof  was  only  the  forfeiture 
of  his  goods,  but  it  amounted  to  no  attainder,  and,  consequently, 
no  escheat  of  his  lands.     And  thus,  says  he,  the  practice  was 
until  the  beginning  of  the  reign  of  H.  7.     But  afterwards,  by 
the  advice  of  all  the  judges  of  both  benches,  it  was  resolved, 
that  the  party  so  peremptorily  challenging  above   thirty-five, 
should  have  judgment  of  death,  and  that  it  amounted  to  an 
attainder;  for  having  pleaded  to  the  felony,  and  put  himself 
upon  the  country,  here  could  be  no  standing  mute;  and  there- 
fore the  judges  resolved  on  this  course,  as  most  consonant  to 
law,  to  be  practised  in  all  circuits.     But  for  all  this,  adds  he, 
the  better  opinion  of  later  times,  as  well  as>  of  former,  is,  that  the 

judgment 
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judgment  in  the  case  of  such  a  peremptory  challenge  of  above 
thirty-five  at  the  common  law,  in  case  of  felony,  was  not  an 
attainder,  but  only  penance,  to  which  the  party  was  awarded 
without  having  any  jury  impanelled. 

There  seems  also  some  diversity  of  opinions,  as  to  what  is  to   a  Hal.  Hi>t. 
be  done  with  a  prisoner  who,  since  the  statute  of  22  H.  8.  c.  14.  P-^-  2(>()> 
challenges  above  twenty  in  felony.     And  herein  the  better  opi-  ^°'   a  Hawli- 
nion  seems  to  be,  that  he  shall  neither  forfeit  his  goods,  nor  have  §'9/  4  Q\ 
judgment  of  death,  nor  of  pcinc  fort  fy  dare,  but  shall  only  be  €00101.354. 
over-ruled  as  to  his  challenges,  so  far  as  they  exceed  twenty, 
and  put  upon  his  trial.     And  herewith  agrees  my  Lord  Hale, 
and  that,  he  says,  for  two  reasons ;   i.   Because  the  statute  hath 
made  no  provision  to  attaint  the  felon,  if  he  challenges  above 
the  number  of  twenty.     2.  Because  the  words  of  the  statute  of 
22  H.  8.  c.  14.  are,   That  he  be  not  admitted  to  challenge  above 
the  number  of  twenty;    so  that  if  he  challenge  above    twenty 
peremptorily,  his  challenge  shall  only  be  disallowed. 

If  twenty  men  are  indicted  for  the  same  offence,  though  by   2  Hal.  Hist, 
one  indictment,  yet  every  prisoner  is  allowed   his  peremptory  P-C.  268. 
challenge  ;  and  if  there  be  but  one  venire  facias  awarded  to  try 
them,  the  persons  challenged  by  any  one  shall  be  withdrawn 
against  them  all. 

If  A.  be  indicted  and  plead  not  guilty;  the  jury  appear;  he  a  Hal.  Hist, 
challenge  six  of  the  jury  for  cause;  and  the  cause  be  found  in-  P-C.  270. 
sufficient;  and  the  six  be  sworn;  and  the  rest  of  the  jury  chal- 
lenged off,  whereby  the  inquest  remains  pro  defcctu  juratorum ;  a  31  H.  6.  *6.  b. 
talcs  granted,  and  the  jury  appear;  the  prisoner  may  challenge  14^7.19.0. 
peremptorily  any  of  the  six  that  were  before  challenged,  for 
cause,  allowed   and  sworn;    for  it  is  possible  a  new  cause  of 
challenge  may  intervene  after  the  former  swearing.     But,  if  a 
man  challenge  him  for  cause,  he  must  shew  a  cause  happened 
after  the  former  swearing. 

But,  if  the  prisoner,  upon  the  first  panel,  had  challenged,  for  a  Hal.  Hist, 
instance,   fifteen  peremptorily,   and   then   the  jury  remains  for  I'.C.  470. 
default  of  jurors;  and  a  distringas  with  a  forty  tales  is  granted; 
he  shall  challenge  peremptorily  no  more  than  will  fill  up  his 
number,  viz.  in  case  of  felony,  at  this  day,  five  more,  and  in 
case  of  treason,  or  petit  treason,  twenty  more,  to  make  up  his 
full  number  of  twenty  peremptory  challenges  in  the  first  case, 
and  thirty-live  in  the  last. 

10.  Of  Challenges  by  the  King. 

The  king,  or  any  one  on  his  behalf,  may,  on  sufficient  cause,  Co.  Liu.  156. 
challenge  either  the  array,  or  the  polls,  in  the  same  manner  as  »  Inst.  431. 
a  private  person  may.     Also,   by  the  common  law,  the  king,  *  Hal.  Hist, 
without  assigning  any  reason,  but  barely  alleging,  quod  non  sunt     '    '  a?I" 
boni  pro  rege,  might  have  challenged  peremptorily  as  many  as 
he  thought  proper. 

But  this  is  remedied  by  33  E.  i.  st.  4.  commonly  called  ordi- 
natio  de  inqwsitionibus,  which  enacteth  as  follows:  «f  Of  inquests 
"  to  be  taken  before  any  of  the  justices,  and  wherein  our  lord 

"  the 
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"  the  king  is  party,  howsoever  it  be ;  it  is  agreed  and  ordained 
"  by  the  king,  and  all  his  counsel,  thatjfrom  henceforth,  not- 
"  withstanding  it  be  alleged  by  them  that  sue  for  the  king,  that 
"  the  jurors  of  those  inquests,  or  some  of  them,  be  not  indiffer- 
(t  ent  for  the  king,  yet  such  inquests  shall  not  remain  untaken 
"  for  that  cause ;  but,  if  they  that  sue  for  the  king  will  challenge 
"  any  of  those  jurors,  they  shall  assign  of  their  challenge  a  cause 
"  certain,  and  the  truth  of  the  same  challenge  shall  be  inquired 
"  of  according  to  the  custom  of  the  court." 

In  the  construction  of  this  statute  it  hath  been  clearly  settled, 
that  the  words  thereof  being  general,  it  extends  to  all  causes,  as 
well  criminal  as  civil,  whereto  the  king  is  party. 

Co.  Litt.  156.  It  hath  also  been  agreed,  and  is  now  the  established  practice 
of  the  courts,  that  if  the  king  challenge  a  juror  before  the  panel 
is  perused,  he  needs  not  shew  any  cause  of  his  challenge  till  the 
whole  panel  be  gone  through,  and  it  appear  that  there  will  not 
be  a  full  jury  without  the  person  so  challenged  ;  and  if  the  de- 
fendant, in  order  to  oblige  the  king  to  shew  cause  presently, 
challenge  touts  paravaile,  yet  it  hath  been  adjudged,  that  the 
defendant  shall  be  first  put  to  shew  all  his  causes  of  challenge, 
before  the  king  need  to  shew  any. 


Moore,  595. 
Co.  Litt.  159 


Vent.  309. 
Raym.  473. 
Skin.  82. 
2  Hal.  Hist. 
P.C.  271. 


n. 


At  what  Time  a  Challenge  is  to  be  taken. 


Hob.  135. 
Vicars  v. 
Langham. 


Co.  Litt. 

158.  a.    Yelv. 

23.    Cro.  Car. 

291.    Hob. 

235.     2  Roll. 

Abr.  658. 

Jenk.  310. 

2  Brownl. 

275.    2  Hal.  Hist.  P,  C.  274. 


It  is  laid  down  as  a  rule,  that  there  can  be  no  challenge  either 
to  the  array,  or  polls,  before  a  full  jury  appears;  and  therefore 
in  a  case  where  the  plaintiff,  after  he  had  prayed  a  tales,  chal- 
lenged the  .:rray  thereof  for  partiality  in  the  sheriff;  though  it 
was  objected,  that  this  being  by  his  own  desire,  he  was  after- 
wards estopped  to  take  any  exceptions  to  the  sheriff;  yet  the 
challenge  was  allowed  good,  and  the  venire  directed  to  the 
sheriffs ;  for  if  he  had  not  prayed  a  tales,  there  could  not  have 
been  a  full  jury,  and  then  there  could  be  no  challenges. 

Also,  it  is  laid  down  as  a  rule,  that  no  juror  can  be  chal- 
lenged without  consent  after  he  hath  been  sworn,  either  in  a 
criminal  or  civil  case,  or  either  at  the  suit  of  the  king  or  subject, 
whether  on  the  same  day,  or,  according  to  the  better  opinion, 
on  a  former  on  the  same  trial,  unless  it  be  for  some  cause  which 
happened  since  he  was  sworn. 


Co.  Litt. 
158.  a. 

Co.  Litt. 
158.  a 

Co.  Litt. 
158.  a. 

Co.  Litt. 

158.  a.    See 

now  stat. 

4  Ann.  c.  1 6. 

§  6.  &  240.  z.  c.  18.  §3. 


He  who  hath  several  causes  of  challenge  against  a  juror  must 
take  them  all  at  once. 

If  a  juror  be  challenged  by  one  party  and  found  indifferent, 
the  other  party  may  challenge  him  afterwards. 

In  case  of  treason,  or  felony,  if  the  prisoner  challenge  a  juror 
for  cause  which  is  held  insufficient,  he  may  afterwards  challenge 
him  peremptorily. 

A  challenge  for  the  hundred  must  be  taken  before  so  many  be 
sworn  as  will  serve  for  hundredors,  or  else  the  party  loseth  the 
advantage  thereof. 

After 
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After  a  challenge  to  the  array,  the  party  may  challenge  the  Co.  Litt. 
polls;  but  after  a  challenge  to  the  polls,   there  can  be  no  chal-    J58-  a- 
lenge  to  the  array. 

|jlf  a  party  have  cause  of  challenge,   and  know  of  it  time  Herbert  v. 
enough  before  the  trial,  if  he  do  not  challenge,   he  shall  not  Shaw,  n  Mod. 
have  a  new  trial :  seciis,  if  he  have  not  timely  notice  of  it.  y 

i  2.  HfftD  such  Challenge  is  to  be  tried. 

Here  we  must  take  notice,  that  a  principal  cause  of  challenge   Co.  Liu.  155. 
is  grounded  on  such  a  manifest  presumption  of  partiality,  that   157-*>. 
if  it  be  found  true,  it  unquestionably  sets  aside  the  array,  or  the 
juror,  without  any  other  trial  than  its  being  made  out  to  the  sa- 
tisfaction of  the  court  before  which  the  panel  is  returned.    But  a 
challenge  to  the  favour,  where  the  partiality  is  not  apparent,  must 
be  left  to  the  discretion  of  the  triers. 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  court  a  Roll.  Rep. 
how  it  shall  be  tried.     Sometimes  it  is  done  by  two  attornies  ;   363-   Co. 
sometimes  by  two  coroners ;  and  sometimes  by  two  of  the  jury ;      H^'Hist 
with  this  difference,  that  if  the  challenge  be  for  kindred  in  the   p.  C.  375. 
sheriff,  it  is  most  fit  to  be  tried  by  two  of  the  jurors  returned ;  if 
the  challenge  found  in  favour  of  partiality,  then  by  any  other  two 
assigned  thereunto  by  the  court. 

As  to  a  challenge  to  the  polls,  if  a  juror  be  challenged  before  Co.  Litt.  158. 
any  juror  sworn,  two  triers  shall  be  appointed  by  the  court;  and   p1^1"  Hist> 
if  he  be  found  indifferent,  and  sworn,  he  and  the  two  triers  shall 
try  the  next  challenge ;  and  if  he  be  tried,  and  found  indifferent, 
then  the  two  first  triers  shall  be  discharged  and  the  two  jurors 
tried  and  found  indifferent  shall  try  the  rest. 

If  the  plaintiff  challenge  ten,  and  the  prisoner  one,  then  he  *  Hal.  Hist, 
that  remains  shall  have  added  to  him  one  chosen  by  the  plaintiff  p-  C.  375. 
and  another  by  the  prisoner,  and  they  three  shall  try  the  chal- 
lenge.    If  six  be  sworn,    and  the  rest  challenged,  the  Court 
may  assign  any  two  of  the  six  sworn  to  try  the  challenges. 

The  triers  cannot  exceed  two,  unless  it  be  by  consent;  which  Co.  Litt. 
was  taken  up  in  imitation  of  the  trial  of  the  summons  of  the   /5*'Aa' , 
party,  which  was  by  two  persons;  this  being  (a)  whether  such  a  ^th  "s  y'0su 
juror,  as  was  described  in  the  writ,  was  warned,  viz.  one  per  qu.  shall  well 
rei  verit.  melius  sciri  poterity  Sfc.  and  truly  try 

whether  A. 

the  juryman  challenged,  stand  indifferent  between  the  parties  to  this  issue.   Salk.  153.  pi.  i. 

Where  a  challenge  is  to  the  array  for  favour,  the  plaintiff  may  either  confess  k,  or  plead  to  it. 
If  he  pleads,  the  judges  assign  triers  to  try  the  array,  who  seldom  exceed  two,  and  being 
chosen  and  sworn,  the  associate,  or  clerk  in  court,  doth  declare  and  rehearse  unto  them  the 
matter  and  cause  of  the  challenge,  and  after  he  hath  so  done,  concludes  to  them  thus;  and  so 
your  charge  is  to  inquire,  whether  it  be  an  impartial  array  or  a  favourable  one;  and  if  they 
affirm  it,  the  clerk  enters  underneath  the  challenge  ofltrmatur;  but,  if  the  triers  find  it  favour- 
able, then  thus,  calumnia  vcra.  Trialt  per  Fait,  165. 

The  triers,  as  far  as  they  act  therein,  are  officers  of  the  court,  Palm,  363. 
and  liable  to  be  punished  for  any  misdemesnour.    Also  it  is  said,   '*)  B"1  ?"* 
(b)  that  if  they  find  against  law,  and  the  direction  of  the  court,  J^'1  J*  not 
they  may  be  fined  and  imprisoned.  in  this  re- 

spect to  be  considered  as  jurors  and  acting  in  a  judicial  capacity? 

The 
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Co.  Litt.  158.  The  truth  of  the  matter  alleged  as  cause  of  challenge  must 
Trials  per  \>Q  ma(]e  out  by  («)  witnesses  to  the  satisfaction  of  the  triers. 
S-Uk*  it*.  Also,  the  juror  challenged  may,  on  a  voir  dire,  be  asked  such 
pi.  3.  questions  as  do  not  tend  to  infamy  or  disgrace ;  such  as,  whether 

(ft)  That  one     he  hath  a  freehold,   whether  he  hath  an  interest  in  the  cause; 
witness  to        an(]  ;n  a  c|vj[  causej  whether  he  hath  given  his  opinion  before- 
challenne  is      hand  upon  the  right,  which  he  might  have  done  as  arbitrator 
sufficient.       ,  between  the  parties. 
Show.  173. 

Keeling,  9.  But  in  no  case  can  a  juror  be  asked,  whether  he  hath  been 

Trials  per        whipped  for  larceny,  or  convict  of  felony,   or  whether  ever  he 
J'ais,  ij8.         was  committed  to  Bridewell  for  a  pilfererer,  or  to  Newgate  for 
clipping  and  coining,  or  whether  he  is  a  villein  or  outlawed ;  be- 
cause these  kind  of  questions  tend  to  make  a  man  discover  that 
of  himself  which  tends  to  his  disgrace.     Also,   it  was  holden  in 
(/>)  Salk.  153.    (£)  a  trial  for  high  treason,  that  the  prisoner,  in  order  to  chal- 
pl.  3.    Coke's  Jenge  a  juror,  could  not  ask  him,  whether  he  had  not  declared 
tnal*  his  opinion  before-hand  that  lie  was  guilty,  or  would  be  hanged, 

because  these  questions  tend  to  reproach,  as  charging  him  with  a 
misdemesnotir. 

R.  v.  City  If  a  challenge  be  taken,  and  the  other  side  demur,  and  it  be 

of  Worcester,  debated,  and  the  judge  over-rule  it,  it  is  entered  upon  the  original 
bkm.  101.  record;  and  if  at  nisi  prius,  it  appears  upon  the  postea  what  the 
nister  *Hutt.  Juc^Se  hath,  clone.  But  if  the  judge  over-ruled  the  challenge 
24.  upon  debate  without  a  demurrer,  then  it  is  proper  for  (c]  a  bill 

(e)  That  such    of  exceptions, 
bill  must  be, 
that  he  overruled  the  challenge,  not  quod  recusavit  the  challenge.    Skin,  ubi  supra. 

Mounsonand        It  is  said,  that  a  demurrer  upon  a  challenge  is  not  like  to  n 

West  s  case,     demurrer  upon  a  plea ;  for  in  case  of  a  demurrer  upon  a  chal- 

on.  222.     }e,,gej  as  Soon  as  the  demurrer  is  agreed  on  at  the  bar,  it  is 

good  enough,  without  other  circumstances,   such  as  counsel's 

hand,  fyc.  and  the  prothonotaries  of  right  ought  to  enter  such 

demurrer. 


(F)  How  Jurors  are  to  be  impanelled  and  sworn. 

T)Y  the  3  G.  0.25.  §  u.  it  is  enacted,  "  That  the  name  of 
"  each  and  every  person,  who  shall  be  summoned  and  im- 
"  panelled,  with  his  addition  and  the  place  of  his  abode,  shall 
"  be  written  in  several  and  distinct  pieces  of  parchment,  or 
"  paper,  being  all,  as  near  as  may  be,  of  equal  size  and  bigness, 
"  and  shall  be  delivered  to  the  marshal  of  such  judge  of  assise  or 
"  nisi  prius,  or  of  the  said  great  sessions,  or  of  the  sessions  of  the 
"  said  counties  palatine,  who  is  to  try  the  causes  in  the  said 
"  county,  by  the  under-sherhT  of  the  said  county,  or  some  agent 
"  of  his ;  and  shall,  by  direction  and  care  of  such  marshal,  be 
"  rolled  up  all,  as  near  as  may  be,  in  the  same  manner,  and  put 
"  together  into  a  box  or  glass  to  be  provided  for  that  purpose; 
'*  and  when  any  cause  shall  be  brought  on  to  be  tried,  some  in- 

*«  different 
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"  different  person,  by  direction  of  the  court,  may  and  shall,  in 
"  open  court,  draw  out  twelve  of  the  said  parchments,  or  papers, 
"•  one  after  another;  and  if  any  of  the  persons,  whose  names  shall 
"  be  so  drawn,  shall  not  appear,  or  be  challenged  and  set  aside, 
"  then  such  further  number,  until  twelve  persons  be  drawn  who 
••  shall  appear,  and,  after  all  causes  of  challenge,  shall  be  allowed 
"  as  fair  and  indifferent ;  and  the  said  twelve  persons  so  first 
"  drawn  and  appearing,  and  approved  as  indifferent,  their  names 
"  being  marked  in  the  panel,  and  they  being  sworn,  shall  be  the 
"jury  to  try  the  said  cause;  and  the  names  of  the  persons  so 
"  drawn  and  sworn  shall  be  kept  apart  by  themselves,  in  some 
"  other  box  or  glass  to  be  kept  for  that  purpose,  till  such  jury 
"  shall  have  given  in  their  verdict,  and  the  same  is  recorded ;  or 
"  until  such  jury  shall,  by  consent  of  the  parties,  or  leave  of  the 
"  court,  be  discharged;  and  then  the  same  names  shall  be  rolled 
';  up  again,  and  returned  to  the  former  box  or  glass,  there  to 
u  be  kept  with  the  other  names  remaining  at  that  time  un- 
"  drawn ;  and  so  toties  quoties,  as  long  as  any  cause  remains  then 
"  to  be  tried. 

§  12.  Provided,  "  That  if  any  cause  shall  be  brought  on  to  be 
"  tried  in  any  of  the  said  courts  respectively,  before  the  jury  in 
"  any  other  cause  shall  have  brought  in  their  verdict,  or  be  dis- 
"  charged,  it  shall  and  may  be  lawful  for  the  court  to  order 
"  twelve  of  the  residue  of  the  parchments,  or  papers,  not  con- 
"  taining  the  names  of  any  of  the  jurors  who  shall  not  have  so 
"  brought  in  their  verdict,  or  be  discharged,  to  be  drawn  in  such 
"  manner  as  is  aforesaid,  for  the  trial  of  the  cause  which  shall  be 
"  so  brought  on  to  be  tried." 

In  capital  cases  the  sheriff  returns  the  panel  of  the  jury,  who  a  Hal.  Hist, 
being  called,  and  appearing,  the  prisoners  are  told  by  the  clerk,  P-  C-  29.?- 
that  these  good  men  now  called,  and  appearing,  are  to  pass  on  Ik  it" 
their  lives  and  deaths,  therefore  if  they  will  challenge  any  of  by  mistake 
them,  they  are  to  do  it  before  they  are  sworn ;  and  if  no  chal-  sworn,  the 
lenge  hinder,    the  jury  are  commanded  to  look  on    the   pri-  swearing  of 
soners,  and  then  severally  twelve  of  them,  (a)  neither  more  nor  m^ta]fg ;/ 
less,  are  sworn.  void,  and 

the  other  twelve  shall  serve. But,  if  eleven  be  sworn  by  mistake,  no  verdict  can  be  taken 

of  the  eleven ;  and  if  it  be,  it  is  error.    And  so  in  a  presentment.    But,  if  twelve  be  recorded 

sworn,  no  averment  lies  that  one  was  unsworn. Upon  not  guilty  pleaded,  twelve  are  sworn 

to  try  the  issue ;  after  their  departure  one  of  the  twelve  leaves  his  companions,  which  being 
discovered  to  the  court,  by  consent  of  all  parties,  B.,  anotherof  the  panel,  is  sworn  in  the  place 
of  A.,  and  afterwards  A.  returns  to  his  companions,  which  being  made  known  to  the  court,  A. 
i»  called  and  examined,  why  he  departed;  he  answered  to  drink;  and  being  examined 
whether  he  had  spoken  with  the  defendant,  denied  it  upon  his  oath ;  whereupon  B.  was  dis- 
charged from  giving  any  verdict,  and  the  verdict  taken  of  A.,  and  the  other  eleven,  and  A. 
fined  for  his  contempt.  %  Hal.  Hist.  P.  C.  296. 

Although  there  be  twenty  prisoners  at  the  bar  for  several  felo-  a  Hal.  Hist, 
nies,  and  the  oath  be  general  to  try  between  the  king  and  the  pri-  P-  C.  394. 

soners  at  the  bar;  yet  the  jury  is  to  inquire  of  no  (b\  more  than  W  An  exceP- 

,     .  .1  V     i     i     JL          j      -i         A     i    t_       c  tion  was  taken 

what  t^ey  are  particularly  charged  with.    And  therefore  though  to  a  judgment 

twenty  have  pleaded,  and  stand  at  the  bar  when  the  jury  is  in  an  inferior 

sworn ;  yet  the  Court  may  stay  any  number  of  the  prisoners,  and  court> that  »t 

__  was  twelve 
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probi  electi,  so  the  jury  stand  charged  with  no  more  than  what  are  thus  par- 

STwithouf*  ticularly  charged  upon  them.     And  when  they  go  from  the  bar, 

saying  ad  anc*  have  brought  in   their  verdict  touching  these  particulars 

veritat.  de  charged  upon  thorn ;  then,  if  the  same  jury  pass  upon  the  re- 

pratmissis  maining  prisoners,  yet  they  are  to  be  called  over  again,  and  the 

JwTiL  prisoners  reminded  of  their  challenges,  and  the  jury  sworn  de 

LlllS    W«S  i  •       1  /»       1  i*       1  •  v  v 

holden  novo  upon  the  trial  or  the  rest  6l  the  prisoners, 

error;  for  they  might  be  sworn  in  another  cause  at  the  same  court.  And  the  difference  was 
said  to  be  betwixt  a  jury  in  criminal  and  civil  matters;  for  the  oath  which  the  jury  take  in 
criminal  matters,  is,  that  they  shall  truly  try  and  true  deliverance  make  of  the  prisoners  at  the 
bar,  fyc.,  so  the  Court  may  charge  them  with  as  many  prisoners  as  they  think  fit ;  but  in  civil 
matters  the  jury  must  be  sworn  anew  in  every  several  case.  Mich.  39  Car.  2.  in  C.  B.  Watson 
and  Goodman. 

(G)   How  to  be  kept  and  discharged. 

a  Hal.  Hist.      "\X7"HEN  the  jurors  depart  from  the  bar,  (a)  a  bailiff  ought  to 
496.  be  sworn  to  keep  them  together,  and  not  to  suffer  any  to 

S        sPeak  with  them- 
to 

be  sworn  in  a  civil  as  well  as  a  criminal  case.     Palm.  380. 

a  Hal.  Hist.  After  their  departure  they  may  desire  to  hear  one  of  the  wit- 

TATjn?96'         nesses  again,  and  it  shall  be  granted,  so  he  deliver  his  testimony 
(b}  There-         .     /7,     n  ,&  *,     .  .    * 

fore  in  a  in  (")  °Pen  court;  and  also  they  may  desire  to  propound  questions 

civil  case,         to  the  court,  for  their  satisfaction,  and  it  shall  be  granted,  so  it 
where  the        be  in  open  court. 

jury  with- 
drew to  confer  about  their  verdict,  one  of  the  witnesses,  that  was  before  sworn,  on  the  part  of 
the  defendant,  was  called  by  the  jurors;  and  he  recited  again  his  evidence  to  them,  and  they 
gave  their  verdict  for  the  defendant.  And  complaint  being  made  to  the  judge  of  assise  of 
this  misdemesnour,  he  examined  the  jury,  who  confessed  all  the  matter,  and  that  the  evidence 
was  the  same  in  effect  that  was  given  before,  fy  non  alia  nee  diversa.  And  this  matter  being 
returned  upon  the  postea,  the  opinion  of  the  Court  was,  that  the  verdict  was  not  good,  and  a 
venire  facias  de  novo  was  awarded.  Metcalfe  v.  Dean,  Tr.  El.  189. 

Co.  Litt.  The  jury  must  be  kept  together  without  meat,  drink,  fire,  or 

Z*TT'  !\T-         candle,  till  they  are  agreed, 
a  Hal.  Hist.  J 

P.  C.  297.    See  Observations  on  the  statutes,  303.  note  (£)  for  the  origin  of  this.  -See  also 
Pettingal's  Inquiry,  p.  188. 

Salk.  aoi.  So,  in  an  inferior  court,   if  the  jury  will  not  agree  -on  their 

7  Mod.  i.         verdict,  the  way  is,  as  in  other  courts,  to  keep  them  without 
meat,  drink,  fire,  or  candle,  till  they  agree;  and  the  steward  may 
from  time  to  time  adjourn  the  court  till  such  agreement. 
Vent.  97.  If  they  agree  not  before  the  departure  of  the  justices  of  gaol- 

a  Hal.  Hist,      delivery  into  another  county,  the  sheriff  must  send  them  along 
But  itls  made  w*tn  tnem  i°  carts>  afid  the  judge  may  take  and  record  their 
a  quaere,          verdict  in  a  foreign  county, 
whether  in  such  cases  the  session  may  be  adjourned  before  the  verdict  taken. 

a  Hal.  Hist.           If  there  be  eleven  agreed,  and  but  one  dissenting,  who  says  he 

.C.  297.         wju  rather  die  in  prison,  yet  the  verdict  shall  not  be  taken  by 

pi4/* 6  41.        eleven,  no  nor  yet  the  refuser  fined  or  imprisoned ;  and  therefore, 

As*,  ii.  where  such  a  verdict  was  taken  by  eleven,  and  the  twelfth  fined 

and 
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and  imprisoned,  it  was',  upon  great  advice,  ruled  the  verdict  was  Fitzh.  Juge- 
void,  and  the  twelfth  man  delivered,  and  a  new  venire  awarded;   ment,  89. 

for  men  are  not  to  be  forced  to  give  their  verdict  against  their  Xer~ct'  43' 
.    j  Br.  Enquest, 

judgment.  65. 10^ 

Verdict,  49.  In  the  case  from  which  the  text  is  extracted;  and  which  is  to  be  found  in  the 
books  here  cited,  the  Court  were  very  clear  that  the  verdict  of  the  eleven  could  not  stand; 
and  being  pressed  with  a  case  where  such  a  verdict  had  been  taken,  and  the  twelfth  juror 
imprisoned,  the  record  of  which  was  ready  to  be  produced,  (Br.  Jurors,  p.  53.)  they  said,  that 
if  a  dnzen  records  to  that  effect  were  produced,  they  would  be  of  no  use ;  and  that  the  judge 
who  had  so  decided,  had  been  greatlv  blamed  for  it.  However,  a  practice  certainly  did  pre- 
rail  in  the  reign  of  E.  i.,  and  Lord  Hale  points  to  the  record  at  the  end  of  this  very  para- 
graph, (P.  20  E.  I.  Rot.  43.  Norf.  coram  rege.}  where  the  jury  could  not  agree,  of  entering 
the  verdict  of  the  greater  and  also  that  of  the  less  part  of  the  jurors,  and  then  giving  juds- 
ment  ex  dicta  majoris  partis  jurntorum.  Glanville  mentions  another  method  of  proceeding  in 
this  case,  and  that  was  by  adding  others  to  the  jury  till  twelve  at  least  were  agreed  in  favour 
of  one  of  the  parties.  His  words  are,  Si  quidnm  eorum  dixerint  pro  uno,  quidam  pro  olio  liti- 
gantium,  adjiciendi  sunt  alii  donee  diudecini  ad  minus  in  alterutram  partem  concordtter  acq:tl- 
everint,  lib.  ii.  c.  17.  Bracton  speaks  of  this  mode,  which  he  calls  "  afforcing"  the  assise,  but 
with  some  alteration ;  for,  instead  of  adding  others  till  they  had  gotten  twelve  who  were 
agreed,  as  in  the  time  of  Glanville,  the  course  now  was  to  add  others,  according  to  the  number 
of  dissenting  voices,  to  the  major  part  of  the  assise,  and  if  they  agreed,  to  take  the  verdict ; 
and  the  dissenting  jurors,  the  smaller  part,  were  to  be  amerced  quasi  pro  transgressione,  as 
guilty  of  a  sort  of  offence.  Sed  alii  (the  dissenting  jurors)  propter  hoc  nan  erunt  concicti,  ted 
ijuafi  pro  transgressione  amerciendi,  quia  adhuc  bene  potcrit  esse,  quod  ipsi  verUatem  d'ucerinl,  et 
aln  mendacium,  qui  adhuc  continci  poterunt  de  perjurio,  lib.  iv.  tr.  i.  c.  19.  §  4.  Mr.  Reeves 
supposes  this  quasi  offence  to  have  been  their  obstinately  maintaining  a  difference  of  opinion; 
but  he  forgets  that  the  jurors  were  not  then  judges,  but  witnesses;  that  it  was  not  a  differ- 
ence of  opinion,  but  an  opposition  of  testimony;  and  the  putting  of  the  afforcement  to  the 
majority,  though  done,  most  probably,  for  no  other  reason,  than  because  the  fewer  were  to 
be  added,  the  sooner  the  unanimity  sought  for  was  likely  to  be  attained,  seemed  to  imply  an 
approbation  of  the  verdict  they  would  give,  and  consequently  threw  a  sufficient  discredit 
upon  the  testimony  of  the  minority  to  afford  the  crown  a  pretext  for  imposing  an  amercement 
on  them. 

In  the  time  of  Fleta,  a  further  alteration  had  taken  place  in  this  part  of  the  law ;  for  it 
was  then  in  the  election  of  the  judge,  either  to  afforce  the  assise  by  adding  others,  until 
twelve  were  found  who  were  unanimous;  or  to  compel  unanimity  among  the  original  jurors,  Lv 
directing  the  sheriff  to  keep  them  without  meat  or  drink,  until  they  were  all  agreed  in  their 
verdict.  Fleta,  lib.  iv.  c.  9.  §2.  The  first  alternative  has  long  since  fallen  into  disuse;  and 
the  other  is  the  settled  law  of  the  country. 

I  have  been  the  more  particular  in  tracing  these  several  changes  of  the  law,  because  Mr. 
Reeves  in  his  invaluable  History  seems  to  speak  of  the  practice  in  this  respect  as  the  same  iu 
the  time  of  Glanville  as  it  was  in  that  of  Bracton,  (Hist,  of  the  Law,  vol.  ii.  267.),  and  the 
reader  cannot  fail  to  have  remarked  this  material  difference,  that,  in  the  time  of  Glanville,  the 
afforcement,  as  it  was  afterwards  called,  was  applied  to  the  original  jurors  generally,  without 
reference  to  the  number  on  either  side  of  the  division  between  them  ;  whereas,  when  Bracton 
wrote,  it  was  applied  only  to  the  majority,  and  according  to  the  number  of  the  dissentients, 
who  were  looked  upon  in  some  sort  in  the  light  of  offenders. 

In  criminal  cases,  unanimity  among  the  jurors  has  never  been  dispensed  with;  and,  except 
in  the  short  practice  which  obtained  of  taking  the  verdict  ex  dicto  majoris  parti*  juraiomm, 
the  concurrence  of  twelve  men  in  the  same  judgment  has,  in  civil  cases  also,  been  holden  ne- 
cessary to  the  validity  of  the  verdict.  Unanimity  was  strenuously  insisted  upou,  as  essential 
to  the  constitution  of  the  trial  by  jury,  by  the  great  law  lords,  on  a  late  occasion ;  I  mean 
upon  the  debate  on  the  bill,  which  afterwards  passed  into  an  act,  (55  G.  3.  c.42.)  to  facilitate 
the  administration  of  justice  in  Scotland,  by  extending  the  trial  by  jury  to  civil  causes;  antl 
that  statute,  though  it  softens  the  compulsory  process  by  limiting  its  duration,  yet  takes  care 
to  preserve  the  principle;  for  it  enacts,  by  §  34-,  that  all  verdicts  shall  be  given  by  the  whole 
number  of  the  jury  agreeing  in  the  verdict;  "while  it  provides  in  the  next  clause,  that,  if  the  jury 
shall  not  agree  in  their  verdict  within  the  space  of  twelve  hours  from  the  time  they  shali  be 
inclosed  to  consider  of  it,  they  shall  be  discharged  by  the  Jury  Court  from  delivering  it;  at 
the  same  time,  if  the  whole  number  of  the  jury  so  inclosed  to  consider  of  their  verdict,  shall 
agree  to  apply  to  the  Jury  Court  for  further  time  to  consider  of  it,  that  court  is  authorized 
to  m-ant  such  further  time  beyond  the  period  of  twelve  hours  as  such  jury  shall  desire. 

ft  would  appear  from  the  Regiam  Mojestatem,  that  the  trial  by  jury  in  civil  causes  formerly 

VOL.  IV.  P  p  prevailed 
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prevailed  in  Scotland.  The  author,  in  speaking  of  the  mode  of  adding  to  the  jurors  where 
there  was  a  difference  between  them,  uses  the  very  words  of  Glanville.  Though  this  book 
is  of  very  doubtful  authority,  and  has  been  considered  by  some  of  the  greatest  Scottish 
lawyers  as  no  part  of  the  law  of  Scotland;  yet  there  seems  to  be  no  doubt  but  that  the  trial 
by  jury  in  civil  cases  did  exist  at  one  time  in  that  country.  It  has  been  supposed  that  the 
institution  of  the  Court  of  Session  may  have  contributed  to  bring  it  into  disuse,  and  that  the 
number  of  the  judges  in  that  court,  fifteen,  with  the  power  of  appeal  to  the  parliament  of 
Scotland  formerly,  and  now  to  the  House  of  Lords,  may,  in  a  very  great  degree,  have 
indemnified  the  nation  in  the  loss  of  juries  in  civil  actions. — See  Historical  Law-Tracts,  vol.  i. 
p.  410.,  where  the  disuse  of  trials  by  jury  in  civil  causes  in  Scotland  is  attempted  to  be  traced 
and  accounted  for. 

According  to  the  sense  in  which  Britton  is  interpreted  by  Mr.  Kelham,  even  in  a  criminal 
case,  if  the  jurors  did  not  all  agree,  the  opinion  of  the  greater  number  was  to  be  followed. 
But  no  other  author  speaks  of  a  verdict  being  taken  in  such  case  without  the  concurrence  of 
all  the  jurors;  Fleta  expressly  requires  this  unanimity;  and  how  far  this  exposition  is  justified 
by  the  language  of  Britton  will  be  seen  by  comparing  them.  "  Et  si  ils  ne  se  poient  accorder 
a  une  voluntera,"  says  Britton,  "  si  soient  seueres,  et  examines  par  quoy  ils  ne  poient 
avener,  &  si  la  greynure  partie  se  tiendra,  &  si  ils  dient  sur  lour  serments  que  ils  ne  sevent 
rien  del  fait,  soient  mys  autres  que  le  sevent."  Britt.  c.  4.  Mr.  Kelham's  translation  of 
tiis  passage  is  as  follows :  "  And  if  they  cannot  all  agree  in  one  mind,  let  them  be  separated, 
and  examined  why  they  cannot  agree;  and  if  the  greater  part  of  them  know  the  truth,  and 
the  other  part  not,  judgment  shall  be  according  to  the  opinion  of  the  greater  part.  And 
if  they  declare  on  their  oaths,  that  they  know  nothing  of  the  fact,  let  others  be  placed  in 

their  room  who  do  know  it."    Kelh.  Tr.  p.  41 — 43. In  Scotland,  where  the  juries  consist 

of  fifteen,  a  bare  majority  of  voices  acquits  or  condemns  the  prisoner.  But  the  minority  have 
also  the  privilege  of  recording  their  reasons  of  dissent;  a  practice  similar  to  that  which  ob- 
tained, as  we  have  seen  above,  in  this  country  in  the  time  of  E.  i.  It  is  uncertain  whether 
the  number  of  fifteen  arose  from  the  same  number  of  judges  in  the  Court  of  Session,  or 
whether  the  members  of  that  court  were  appointed  to  be  fifteen  in  imitation  of  the  jury.  Of 
old,  juries  in  Scotland  consisted  of  the  number  twelve.  See  Leges  Burgorum. 

a  H;«l.  Hist.          If  the  jury  say  they  are  agreed,  the  court  may  examine  them 
P.  C.  299.         by  p0u .  an d  jf  jn  truth  they  are  not  agreed,  they  are  fineable. 
a  Hawk.  It  seems  to  have  been  anciently  an  uncontroverted  rule,  and 

P.  C.  c.  47.  hath  been  allowed  even  by  those  of  the  contrary  opinion,  to  have 
severalau  ^een  t^ie  genera^  tradition  of  the  law,  that  a  jury  sworn  and 
thorities  charged  in  a  capital  case  cannot  be  discharged  (without  the  pri- 

there  cited ;      soner's  consent)  till  they  have  given  a  verdict ;  and  notwithstand- 
$  ™de  i  Hal.     jng  some  authorities  to  the  contrary  in  the  reign  of  King  Charles 
Hist.  P.  C.        jjjg  Second,  this  hath  been  holden  for  clear  law,  both  in  the  reign 
Post.  22.'          °f  King  James  the  Second,  and  since  the  Revolution. 
Sir  John  Wedderburn's  case. 

Ann  Seal-  ||  But  if,  during  the  trial  of  a  prisoner  for  felony,  one  of  the 

bert's i  case,  jury  be  taken  ill,  so  as  to  be  incapable  of  proceeding  to  verdict, 
R6*0  Edwards  tnat  Jurv  may  ^e  discharged,  and  the  prisoner  tried  by  another 
4  Taunt.  309.'  jurv*  And  if  the  remaining  eleven  be  re-sworn  to  try  the 
sCampb.  207.  prisoner,  as  they  may  be,  together  with  the  new  juror,  the 
S-C.  See  also  prisoner,  it  seems,  has  the  same  right  to  challenge  them  as  he 

•c'5*'  had  when  they  first  appeared  upon  the  former  jury. 
R.  v.  Steven-         So,  if  the  prisoner  himself  fall  down  in  a  fit  during  the  trial, 
son,  Leach's^     the  jury  may  be  discharged,  and  upon  his  recovery  he  may  be 
ETi/abeth          tried  by  another  jury. 
Meadow's  case,  Post.  76. 

And  if  the  Court  may  wholly  discharge  a  jury  in  case  of 
necessity,  it  may  of  course  adjourn  in  such  case,  as,  where  the 
trial  runs  out  into  a  length  beyond  the  strength  of  man  to  bear 
without  meat  and  sleep.  In  the  case  of  R.  v.  Hardy,  for  high 

treason, 
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treason,  before  a  special  commission  at  O.  B.  1 794,  this  was  done 
by  consent ;  but  in  R.  v.  Stone,  B.  R.  1 796,  and  subsequent  cases, 
it  was  done  by  the  Court  proprio  Marte  ,•  the  learned  Judge, 
who  then  presided,  saying,  he  would  not  put  it  on  so  weak  a 
ground  as  consent.  Qiiod  necessitas  cogit,  defendit. 

In   ejectment  the  jury  was  charged  with  the  evidence,  and  Dawson  v. 
afterwards  Ward  C.  B.  being  judge  of  assise,  upon  the  petition  Howard,  iLJ. 
and  consent  of  both  parties,  made  a  rule,   that  the  cause,   for  Raym- 129- 
difficulty,  should  be  adjourned  into  the  Bench,  and  that  the 
jurors  should  appear  in  Bank  tres  Mich,  sub  poznd  50!.  to  give 
their  verdict,   si  justiciariis  ita  placuerit.      It  was  moved,  that 
this  should  be  made  a  rule  of  court;  but  denied,  because  the 
Judge  could  not  adjourn  the  jury  after  they  were  sworn  and 
charged  with  the  evidence,  nor  inflict  a  penalty  on  the  jurors.  [| 

(H)  In  what  Cases  and  in  what  Manner  to  have  a 

View. 
AT  common  law,  in  (a)  most  real  actions,  after  the  demandant  *  Rolf-  Abr. 

had  counted,  the  tenant  might  have  demanded  the  (b)  view  725- tit.  View. 
of  the  land  ;  or  if  it  were  a  rent,  or  other  thing,  view  of  the  land  Bro^tit!  View. 
out  of  which  it  issued;  and  this  was,  that  things  might  be  re-  Fitz.  tit. View. 
duced  to  a  greater  certainty.  But  because  this  was  used  often  (a)  But  it  is 

by  the  tenant  for  delay,  and  thereby  the  demandant  greatly  sald>  that  at 
•    j.     j  *  »  J    common  law 

prejudiced;  view  did  not 

lie  in  a  writ  of  dower  wide  nihil  habet,  intrusion,  breve  d'entry  eii  le  quibus,  nuper  o6iit, 
rationabili  parte.  a  Roll.  Abr.  745.  Booth,  Real  Actions,  38.  (b)  That  there  are  two  sorts 
of  views  in  real  actions;  i.  View  by  the  party,  a.  View  by  the  jurors;  as  in  an  assise  of  novel 
disseisin,  waste,  assise  of  nuisance,  the  party  shall  not  have  view,  because  the  jurors  shall  have 
view.  Booth,  38. 

By  (c]  Westm.  2.  c.  48.  it  is  ordained  and  provided,  "  That  (c)  13  E.  i. 
"  from  henceforth  view  shall  not  be  granted  but  in  case  when  st.  1.0.48. 
"  view  of  land  is  necessary;  as,  if  one  lose  land  by  default,  and 
"  he  that  loseth  moveth  a  writ  to  demand  the  same  land ;  and 
"  in  case  when  one  by  an  exception  dilatory  abateth  a  writ  after 
"  view  of  the  land,  as  by  non-tenure,  or  misnaming  of  the  town, 
"  or  such  like,  if  he  purchase  another  writ ;  in  this  case,  and  in 
"  the  case  before  mentioned,  from  henceforth  the  view  shall  not 
"  be  granted,  if  he  had  view  in  the  first  writs.  In  a  writ  of 
"  dower,  where  the  dower  in  demand  is  of  land,  that  the  hus- 
"  band  aliened  to  the  tenant,  or  his  ancestors,  where  the  tenant 
"  ought  not  to  be  ignorant  what  land  the  husband  did  alien  to 
"  him  or  his  ancestor,  though  the  husband  died  not  seised,  yet 
"  from  henceforth  view  shall  not  be  granted  to  the  tenant.  In 
"  a  writ  of  entry  also  that  is  abated,  because  the  demandant  mis- 
"  named  the  entry ;  if  the  demandant  purchase  another  writ  of 
"  entry,  if  the  tenant  had  view  in  the  first  writ,  he  shall  not 
'*  have  it  in  the  second.  In  all  writs  also  where  lands  be  de- 
"  manded,  by  reason  of  a  lease  made  by  the  demandant,  or  his 
"  ancestor,  unto  the  tenant,  and  not  to  his  ancestor;  as  that 
'  which  he  leased  to  him,  being  within  age,  not  whole  of  mind, 
"  being  in  prison,  and  such  like,  view  shall  not  be  granted  here- 

P  p  2  "  after; 
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Booth,  37. 
i  Roll.  Abr. 


(a)  For  this 
vide  Dower, 
letter  (I). 

i  Saund. 354. 

(b)  Where- 
ever  the 
plaintiff  is  to 
recover  per 
visum  jura- 
torum,  there 
ought  to  be 
six  of  the  jury 
that  have  had 
the  view,  or 
know  the  land 
Co.  Litt.  158. 

a  Saund.  354, 
*55- 


Palm.  363. 
(c)  ||  It  is 
always  made 
a  term  in  the 
rule  or  order 
for  a  view, 
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"  after;  but  if  the  demise  were  made  to  his  ancestor,  the  view 
"  shall  lie  as  it  hath  done  before." 

Since  this  statute,  the  demandant,  as  to  any  of  the  cases  within 
the  statute,  may  counterplead  the  view,  i.e.  allege  matter  in  plead- 
ing which  ousts  him  of  view;  as,  where  he  that  loseth  land  by 
default  brings  a  quod  ei  deforciat  for  the  recovery  of  it,  the  tenant 
shall  not  have  view,  because  he  is  well  enough  ascertained  of  the 
land  by  the  former  record.  So,  where  view  was  had  in  a  former 
writ,  and  that  writ  was  abated  after  view  for  some  mistake  that 
appeared  upon  the  view,  as  non-tenure,  misnaming  of  the  town. 
So,  in  dower,  when  it  is  brought  against  the  same  tenant  that 
purchased  the  land  of  the  husband.  So,  if  the  husband  died 
seised,  it  is  a  good  (a)  counterplea  of  view  in  dower. 

In  an  action  of  waste,  in  which  it  was  agreed  that  a  view 
should  have  been  awarded,  and  that  six,  at  (b)  least,  of  the 
jurors  should  have  viewed  the  place,  it  was  resolved,  that  if  a 
view  be  awarded,  though  not  returned  by  the  officer,  and  the 
trial  go  on,  and  a  verdict  had,  that  the  omission  of  the  officer 
in  not  returning  the  view  is  not  error;  for  it  was  the  duty  of  the 
Court  to  examine  whether  the  jury  had  a  view  or  not;  and  if 
they  found  they  had  not,  the  trial  ought  to  have  been  stayed. 

in  question,  so  as  to  be  able  to  put  the  plaintiff  in  possession  if  he  recover, 
b. 

So,  in  an  assise,  in  which  it  was  likewise  agreed,  that  a  view 
was  requisite  in  the  same  manner,  if  the  officer  does  not  return 
the  view,  it  is  not  error ;  for  the  words  of  the  writ  are,  fy  in- 
terim videant,  and  not  fy  interim  haberi  fac.  visum ;  so  that  the 
jurors  might  have  had  the  view  when  the  officer  was  not  pre- 
sent ;  and  if  it  were  otherwise,  the  party  might  have  challenged 
the  jury  for  this  cause;  and  though  the  officer  had  returned, 
that  the  jurors  had  had  the  view,  yet  if,  upon  examination  in 
court,  it  appeared  otherwise,  the  parties  could  not  be  concluded 
by  such  return. 

If  the  Court  make  a  rule,  that  the  jury  shall  have  a  view,  and 
that  they  shall  not  hear  any  evidence  thereupon  (c),  and  they 
notwithstanding  hear  evidence;  this  is  a  good  cause  of  challenge, 
and  likewise  a  misdemesnour,  for  which,  it  is  said,  they  may  be 
punished  by  the  Court. 


that  no  evi 

dence  shall  be  given  on  either  side  at  the  time  of  taking  it.  But  it  hath  been  holden,  that 
on  a  view,  the  shewers  may  shew  marks,  boundaries,  &c.  to  enlighten  the  viewers,  and  may 
say  to  them,  "  These  are  the  places  to  which  we  shall  adapt  our  evidence  on  the  trial."  Good- 
title  v.  Clark,  Barnes,  458.|| 

Godb  209.  In  an  action  of  waste,  it  was  agreed  ;   i.  That  if  six  of  the 

JUI'^  are  examined  on  a  voir  dire,  if  they  have  seen  the  place 
wasted,  that  it  is  sufficient,  and  the  rest  of  the  jury  need  not  be 
examined  upon  a  voir  dire,  but  only  to  the  principal.  2.  It  was 
agreed,  if  the  jury  be  sworn  that  they  know  the  place,  it  is 
sufficient,  although  they  be  not  sworn  that  they  saw  it;  and 
although  that  the  place  wasted  be  shewed  to  the  jury  by  the 
plaintiff's  servants,  yet,  if  it  be  by  command  of  the  sheriff,  it  is 


Sir  John  Gage 
v.  Smith ;  $ 
vide  Lutw. 
1558.   Leon. 
267. 


as 
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as  sufficient  as  if  the  same  had  been  shewn  to  them  by  the  sheriff 
himself. 

At  the  trial  of  a  cause  for  want  of  a  full  jury  upon  the  prin-  a  Salk.  665. 
cipal  panel,  some  talesmen  were  sworn,  and  had  the  view,  but 
the  distringas  was  returnable  as  an  original  .distringas,  and  so 
many  of  the  original  panel  left  out  who  were  not  at  the  view ; 
of  which  the  defendant  complained,  and  would  have  set  aside 
the  trial  for  irregularity.  But,  because  no  venire  appeared  to 
the  Court,  and  the  matter  stood  upon  record  as  an  original  trial, 
and  the  want  of  a  venire  was  helped  by  verdict ;  and  because  the 
cause  was  tried  by  those  that  were  fittest,  viz.  those  who  had  the 
view,  the  Court  would  do  nothing  in  it. 

But  it  was  ordered,   that  for  the  future,  when  in  order  to  a  IMd. 
view  the  last  juror  (a]  is  withdrawn,  the  plaintiff  shall  take  out  ^^  jf  ° 
a  new  distringas,  amoto  the  last  man  of  the  panel,  to  distrain  the  yjew  \^  <je_ 
other  twenty-three,  with  an  apponas  etiam  deccm  tales.  manded,  it 

must  be  after 

the  jury  is  sworn,  and  then  by  consent  a  juror  may  be  withdrawn.  6  Mod.  an. — and  by 
Holt  C.  J.  We  (the  Court  of  King's  Bench)  may  award  a  view  without  consent ;  and  not- 
withstanding such  view,  a  juror  may  be  challenged  when  he  comes  to  be  sworn.  6  Mod.  211. 

It  is  said,  that  before  the  court  makes  a  rule  for  a  view,  the  a  Salk.  665. 
venire  facias  must  be  (£)  returned;  and  then  the  court  may  make  j^'^j 
a  rule,  that  so  many  of  the  panel  shall  view  the  premises.  ^  That  a 

jury  is  never  ordered  to  view  before  their  appearance,  unless  in  an  assise.     Mod.  41. 

A  view  is  grantable  in  such  cases  where  the  title  is  in  question ;   *  Salk.  665. 
and  in  such  cases  it  may  be  granted  on  motion,  on  a  bare  sug-  ^ctfonsof     r 
gestion,  without  any  affidavit.  waste,  and 

trespass  quare  clausum  fregit ,  says  Mr.  Tidd,  the  necessity  for  a  view  in  general  appears  on  the 
face  of  the  pleadings ;  and  in  other  cases  the  motion  for  it  is  become  a  motion  of  course  in 
the  King's  Bench,  requiring  only  counsel's  signature,-  upon  which  a  rule  of  court  is  drawn  up 
in  term  time,  or  a  judge's  order  in  vacation.  But,  in  the  Common  Pleas,  it  is  said,  that  a  rule 
for  a  view  is  never  granted  without  an  affidavit  in  any  case,  except  in  aji  action  of  waste, 
Barnes,  467. ;  and  therefore  in  other  cases  an  application  must  be  made  for  the  rule,  to  the 
court  in  term  time,  on  an  affidavit  of  the  circumstances;  and  in  vacation,  a  judge's  order  for  it 
cannot  be  obtained  without  the  consent  of  the  opposite  attorney  Imp.  C.  P.  399.  In  the 
Exchequer,  the  court  will  not  grant  a  view  of  the  premises,  where  the  question  may  be  tried 
by  the  production  of  a  model  Attorney  General  v.  Green,  i  Price,  130.  Tidd's  Pr. 
843,  844-H 

And   to  this  purpose  it  is  enacted  by  4  Ann,    c.   16.  §  8.  [Upon  this 
"  That  in  any  actions  brought  in  any  of  her  majesty's  courts  of  ^"become 
"  record  at  Westminster,  where  it  shall  appear  to  the  courts  in  the  practice 
"  which  such  actions  are  depending,  that  it  will  be  proper  and  to  grant  a 
"  necessary  that  the  jurors,  who  are  to  try  the  issues  in  any  such  view  ot 
"  actions,  should  have  the  view  of  the  messuages,  lands,  or  place  ^e'mo'tioiTof 
"  in  question,  in  order  to  their  better  understanding  the  evidence  either  party : 
"  that  will  be  given  upon  the  trial  of  such  issues,  in  every  such  and  a  notion 
"  case,  the  respective  courts  in  which  such  actions  shall  be  de-  haying  pre- 
"  pending  may  order  special  writs  of  distringas  or  habeas  corpora  \ai    s?  at 
"  to  issue,  by  which  the  sheriff,  or  such  other  officer,  to  .whom  ftrst  twelve 
"  the  said  writs  shall  be  directed,  shall  be  commanded  to  have  six  upon  the 
"  out  of  the  first  twelve  of  the  jurors  named  in  such  writs,  or  panel,  must 

Pp  3  "some  attend  upon 
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the  view,  "  some  greater  number  of  them,  at  the  place  in  question  some 

:\ml  that  if  «  convenient  time  before  the  trial,  who  then  and  there  shall  have 

they  did  not  ((  ^e  ma^ers  jn  question  shewn  to  them  by  two  persons  in  the 

appear  at  the  .  ,                                                    .        ,  ,       ,    J                     ,    .          .  , 

trial,  the  sal"  wnts  named,  to  be  appointed  by  the  court ;  and  the  said 

cause  must  "  sheriff,  or  other  officer,  who  is  to  execute  the  said  writs,  shall, 
he  put  off,  «  by  a  special  return  on  the  same,  certify  that  the  view  hath  been 
oHCin"*?  "  kac*  accorcung  to  tne  command  of  the  said  writs." 
Bench  thought  it  their  duty  to  interfere,  and  to  take  care  that  their  ordering  a  view  should 
not  obstruct  the  course  of  justice,  and  prevent  the  cause  from  being  tried;  and  they  thought 
it  better  that  a  cause  should  be  tried  upon  a  view  had  by  any  six,  or  by  fewer  than  six,  or 
even  without  any  view  at  all,  than  that  the  trial  should  be  delayed  for  a  great  length  of  time. 
Accordingly  they  resolved  not  to  order  a  view  any  more,  without  a  full  examination  into  the 
propriety  and  necessity  of  it,  unless  the  party  applying  would  come  into  such  terms,  as  might 
prevent  an  unfair  use  from  being  made  of  it.  Agreeably  to  this  resolution,  they  required  a 
consent,  which  has  ever  since  been  made  a  part  of  the  rule,  that  in  case  no  view  be  had,  or  if 
a  view  be  had  of  any  of  the  jurors,  though  not  six  of  the  first  twelve,  yet  the  trial  shall  pro- 
ceed, and  no  objection  be  made  on  either  side,  on  account  thereof,  or  for  want  of  a  proper 
return  to  the  writ,  i  Burr.  aja.  Tidd's  Pr.  521.] 

And  by  the  3  Geo.  2.  c.  25.  a  provision  is  made  for  a  view,  in 
the  following  words :  "  That  where  a  view  shall  be  allowed  in 
"  any  cause,  that  in  such  case  six  of  the  jurors  named  in  such 
"  panel,  or  more,  who  shall  be  mutually  consented  to  by  the 
"  parties  or  their  agents  on  both  sides,  or,  if  they  cannot  agree, 
"  shall  be  named  by  the  proper  officer  of  the  respective  courts  of 
"  King's  Bench,  Common  Pleas,  or  Exchequer,  at  Westminster, 
"  or  the  grand  sessions  in  Wales,  and  the  counties  palatine,  for 
"  the  causes  in  their  respective  courts,  or,  if  need  be,  by  a  judge 
'*  of  the  respective  courts  where  the  cause  is  depending,  or  by 
*'  the  judge  or  judges  before  whom  the  cause  shall  be  brought  on  to 
"  trial  respectively,  shall  have  the  view,  and  shall  be  first  sworn, 
"  or  such  of  them  as  appear  upon  the  jury  to  try  the  said  cause, 
"  before  any  drawing  as  aforesaid ;  and  so  many  only  shall  be 
"  drawn,  to  be  added  to  the  viewers  who  appear,  as  shall,  after 
11  all  defaulters  and  challenges  allowed,  make  up  the  number  of 
"  twelve  to  be  sworn  for  the  trial  of  such  cause." 

11.  v.  Redman,        ||In  a  criminal  prosecution  there  can  be  no  view  without  eon- 
i  Keny.  Rep.    sent;  and  such  was  the  practice  before  the  4  Ann,  c.  i6.(| 
384- 

(I)  What  Irregularities  and  Defects  in  convening, 
or  in  the  Qualifications  of  the  Jurors,  are  amend- 
able, and  aided  after  Verdict. 

(Tilb.  Hist.        ILJERE  we  may  lay  it  down  in  general,  that  by  the  express 

( ': ]>-  ?74-  words  and  intent  of  the  several  statutes  of  jeofail  and  amend- 

bncnthiicnt       1T|ents,  all  irregularities  as  to  the  number,  qualifications,  and  re- 

und  Jcofuil.       turns  of  the  jurors  are  aided  after  verdict,   so  that  the  venire  be 

of  the  same  place,  and  in  the  same  action,  and  between  the  same 

parties. 
f!ilb.  Hist.  So,  if  there  be  no  venire  facias ;  or  if  there  be  such  a  fault  in 

*-'^'  \7Jr~      tnc  wnire  as  makes  it  a  purled  nullity,  t,o  that  it  has  no  relation 
i8i.    Wh«t* 
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to  the  cause;  yet,  if  there  be  a  good  distringas,  that  being  one  of  the  want  of  a 
the  jury  process,  the  omission  of  the  former  is  cured  ;  for  the  *'    tre'  !f~ 

.     *       *V>  •!••!  •      •  •  J      J    1_  1_  3  •  tl'lHgtU,  &.C. 

omission  of  any  judicial  writ  is  aided  by  the  statutes,  and  a  venire,  js  gjjg^  but 
that  is  a  nullity,  and  has  no  relation  to  the  cause,  is  as  if  there  not  a  vitious 
had  not  been  any,  and  so  of  a  distringas  where  there  is  a  proper  onc> 


venre  a  vl" 

tious  one 

shall  be  taken  as  none,  vide  Cro.  Eliz.  48.3.  Owen,  59.  Moor,  465.  Noy,  57.  Moor,  684. 
pi.  535.  623.,  pi.  854.  696.,  pi.  967.  Godb.  194.  Leon.  329.  Buls.  130.  3  Buls.  180. 
firownl.  78.  97.  Yelv.  69.  Roll.  Rep.  22.  Jon.  304.  Latch.  116.  Yelv.  109. 

So,  if  the  award  of  a  venire  facias  upon  the  roll  be  well,  and  *  Roll.  Abr. 


the  writ  of  venire  facias  wrong,  yet  this  shall  be  amended  by  the  20I-       o 
roll,  being  the  (a)  warrant  of  the  writ,  which  is  the  act  of  the  s?P.P(a)  So, 
court,  and  the  default  is  only  the  mistake  of  the  clerk.  where  the 

award 

upon  the  roll  was  in  a  cause  against  two  defendants,  but  the  venire  against  one,  and 
amended.  3  Buls.  311  __  $  vide  Winch,  73.  Cro.  Jac.  78.  —  But,  if  by  the  roll  the  venire  is 
awarded  de  vicineto  of  the  right  place,  but  the  venire  itself  is  of  a  wrong,  and  thereupon  a 
jury  is  returned,  and  tries  the  cause,  it  shall  not  be  amended  ;  for  it  appears,  that  the  trial 
was  not  had  by  such  a  jury  as  the  rol  land  law  require.  Hob.  76.  <$•  vide  Lit.  Rep.  253--;  — 
So,  if  there  be  no  place  on  the  roll  to  warrant  the  venire.  Latch,  194.  -  Also,  in  criminal 
cases,  to  which  the  statutes  of  amendment  da  not  extend,  the  venire's  omitting  any  of  the 
parties  is  error,  2  Hawk.  P.  C.  c.  27.  §  98. 

So,  if  the  writ  of  venire  facias  out  of  the  King's  Bench,  be  ve- 
nire  facias  12  liberos$  legales  homines  coi  am  nobis  apud  Westmo-  en 
nasterium  ubicunquefuerimus  in  Anglia;  but  the  roll  is  well,  (the 
words  apud  Westmonasterium  being  omitted  therein,)  this  being  in 
B.  R.  the  writ  shall  be  amended  by  the  roll;  for  this  is  but  mat- 
ter of  form. 

If  the  return  of  the  venire  be  mistaken,  this  may  be  amended  Yelv-  64- 
by  the  roll  ;  and  if  the  teste  of  the  venire  be  out  of  term,  or 
before  plea  pleaded,  it  is  no  error;  for  the  testc  of  judicial  writs 
being  only  matter  of  form,  if  mistaken,  shall  not  vitiate,  since 
they  have  the  proper  judges  of  the  fact  by  such  process. 

Therefore  if  a  venire  facias  be  dated  7th  Jidy,  and  made  re-  Cro.  Eliz. 
turnable  6th  July,  a  day  before  the  date  of  the  writ,  this  after  *°3-  467. 

verdict  is  amendable  because  a  judicial  process,  and  the  default  ^'        ,3 

moore,  405. 

of  the  clerk.  pi.  g5  7. 

So,  if  a  venire  facias  be  awarded  upon  the  roll,  to  be  returned  Cro.  Car.  38. 
Octabis  Trinitatis,  and  the  writ  is  made  returnable  six  days  after,  ^it.  ReP-  54- 
scilicet,  a  day  out  of  term  ;  but  the  distringas  is  well  without  any  c™'  £^"z  *\ 
fault;  and  after  the  jury  impanelled  find  for  the  plaintiff;  this  Moore,  696. 
writ  of  venire  facias  shall  be  amended  by  the  roll;  for  this  was  pi.  967.  711. 
the  default  of  the  clerk  only;  for  the  roll  is  the  warrant  of  the  pI-998 
writ. 

The  award  of  the  venire  must  be  to  a  day  in  the  same  term,  Moore,  465. 
or  to  the  next  term,  but  it  must  be  in  term,  otherwise  it  is  erro-  P1-  657-  . 
neons  ;  because  this  is  not  such  (a)  a  discontinuance  as  is  aided  returnable 
by  the  statute,  since  it  is  an  error  in  the  Court  by  awarding  the  on  the  23d 
process,  which  makes  it  utterly  uncertain  when  or  where  the  of  January, 

parties  should  appear  to  receive  judgment,  and  it  is  an  act  of  and  d**trtnKas 

r>      J  .•      tested  on  the 

P  p  4  the 
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24th,  held  a     the  Court,  which  is  erroneous ;  and  not  a  mis-entry  of  the  clerk, 

tliscontinu-       which  the  statutes  do  not  intend  to  aid. 

ance,  and 

being  in  a  criminal  case,  not  amendable.     Buls.  141, 142.    Yelv.  204.    Cro.  Ja.  283.     6  Mod, 

a8r.    Salk.ji.pl.  14.    Ld.  Raym.  1061.     aSalk.669.pl.!.     6  Mod.  268. 

(«0  Where  Jf  the  place  be  totally  (a)  misawarded,  this  is  not  helped  by 

inis-trials  by  any  statute.  because  they  have  not  the  proper  indices  facti,  unless 
the  venue  not  ,J  ,  ,  c  , J  .  fj  V,  .r 

beino- awarded  they  have  them  from  the  place  where  the  fact  arises.     But,  it 

of  aright  it  is  only  misawarded  in  part,    this  is  helped  by  the  express 

place,  were  words  of  (b)  21  Jac.  i.  c.  13.  because  it  is  supposed  thai  the  per- 

not  aided  by  gons  tjiat  were  near  any  par[  of  fjie  place  mijjht  know  the  fact 

any  of  the  ...  ,       •    *    .  r  i  ^      s   a 

statutes  of  in  lssue  between  the  parties;   and  by  the  statute  or  (c)   io  & 

amendment  17  Car.  2.  c.  8.  the  want  of  a  right  venue  is  aided,  so  as  the 

before  trial  was  by  a  jury  of  the  proper  county  or  place  where  the 

a-!/Jn '  J  V      act'°n  is  laid- 
vide  Cro.  Ehz. 

468.  Gouls.  38.  47.  Winch,  69.  4  Leon.  84.  Cro.  Ja.  647.  Moore,  91.  pi.  212.  Lit. 
R«p.  365.  Keilw.  212.  5  Co.  36.  (A)  For  this  vide  Cro.  Car.  17.  162.  284.  480.  Jon.  39^. 
Styl.  201.  206.  Raym.  67.  —  That  this  statute  aids  not  unless  the  venue  arises  from  several 
places,  and  one  of  those  places  is  truly  named.  Sid.  20. — But,  if  it  arise  from  several  places, 
though  in  several  counties,  and  it  is  tried  by  one  only,  it  is  helped.  2  Lev.  122.  per  Hale. — 
By  the  opinion  of  the  greater  part  of  the  judges,  where  by  particular  custom  a  trial  was 
to  be  de  vicineto  of  the  four  wards  next  adjoining,  and  the  venire  is  awarded  de  vicineto 
of  two  of  them  only,  it  is  helped  by  the  statute.  2  Saund.  258.  But  Saundcrs  dubitavit, 
whether  it  should  extend  to  aid  any  proceedings  except  such  as  were  according  to  the 
course  of  the  common  law.  (c)  That  this  statute  does  not  extend  to  any  trial  in  an  im- 
proper county.  Mod.  37.  199.  2  Mod.  24.  But  for  the  exposition  of  the  statute  as  to  this 
point,  vide  Lev.  207.  Sid.  326.  2  Lev.  122.  164.  Saund.  247.  Raym.  181.  392.  Vent.  263. 
272.  a  Keb.  496.  2  Jon.  82.  ||i  Ld.  Raym.  330.  Garth.  448.  2  Ld.  Raym.  1212.  I45J- 
a  Str.  727.  Willes's  Rep.  431.  7  T.  R.  583.  the  result  of  which  seems  to  be,  that  it 
extends  as  well  to  cases  where  the  cause  has  been  improperly  tried  in  a  wrong  county, 
as  to  those  where  there  is  a  wrong  venue  in  a  right  county.  But  where,  in  ejectment  for 
lands  in  Cardiganshire,  the  venue  was  awarded  out  of  Shropshire,  upon  a  suggestion  of  its 
being  the  next  English  county,  the  Court,  after  verdict  for  the  plaintiff,  arrested  the  judgment 
on  the  ground  of  a  mistrial,  Herefordshire  being  the  next  adjoining  English  county  to  South 
Wales  ;  although  it  appeared  that  Shropshire  was  in  fact  nearer  to  the  lands  in  question,  and 
the  cause  was  more  conveniently  tried  there  than  it  could  be  in  Herefordshire.  Goodright 
v.  Williams,  a  M.  &  S.  270.  || 

Yelv.  169.  If  there  be  a  blank  left  for  the  county  to  the  sheriff  whereof 

the  writ  should  be  awarded,  yet  it  will  be  amended;  because  it 
cannot  be  awarded  to  the  sheriff  of  any  other  county,  and  there- 
fore it  is  the  omission  of  the  officer  in  entering  the  award  of  the 
Court.  But,  if  there  were  a  local  plea  into  another  county,  so 
that  there  are  two  counties  mentioned  in  the  pleadings,  there 
the  blank  cannot  be  amended,  because  there  is  originally  no 
Cro.  Eliz.  award  of  the  Court  to  whom  the  process  shall  go.  But,  where 
a6i.  468.  the  pjea  carrjes  the  matter  into  another  county,  there  the  venire 
must  be  from  the  last  place,  because  the  declaration  by  such  plea 
stands  confessed. 

Roll.  Abr.  After  issue  joined,  if  upon  the  roll  a  venire  facias  be  awarded 

*°5-    thlld     to  the  sheriff  of  the  county  of  Somerset,  fyc.  and  upon  this  a 

Cro  C'ar°r       venire  facias  be  made  in  this  manner,  Carolus  Dei  gratia  Somerset 

<>95.  S.  C.        salutem,  Sfc.  leaving  out  the  word  (vicecomiti) ;  and  upon  this  the 

Yelv.  64.          sheriff  of  Somerset  returns  a  jury,  and  thereupon  a  verdict,  fyc. 

S.  P.  cited.       this  shall  be  amended  by  the  roll,  because  this  was  the  fault  of 

the  clerk  merely,  having  the  roll  before  him  when  he  made  the 

2  writ, 
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writ,  by  which  he  was  directed  to  direct  the  writ  to  the  sheriff 
of  Somerset. 

If  the  Court  on  an  insufficient  suggestion  awards  the  process  (a)  But  where 
to  an  improper  officer,  yet  this  is  aided  after  verdict  ;   for  that  before  the 
only  makes  an  insufficiency  in  the  return  of  the  jury,  and  in-  3*^.°. 
sufficient  returns  are  aided  ;  for  it  was  the  design  of  the  (a}  sta-  C.I3.  tne' 
tule,  that  if  the  cause  was  tried  by  a  right  jury,  it  should  not  be  award  of  a 

material  what  officer  got  them  together.  vemre  to  a 

wrong  officer, 

and  his  return  thereupon,  was  error,  vide  Brownl.  134.  Cro.  Eliz.  574.  586.  Moore,  356. 
pi.  481.  Yelv.  15.  5  Co.  36.  b. 

But,  if  on  a  suggestion  of  the  roll,  process  be  awarded  to  the  Cro.  Eliz.  181. 
coroner,  and  the  sheriff  return  either  the  panel  or  the  tales,  it  is  586.674. 
said  to  be  erroneous,  because  not  collected  by  the  proper  officer, 
and  therefore  they  are  not  the  judices  Jacti  of  that  cause;  and  it 
appears  on  the  record  that  the  return  is  otherwise  than  the  Court 
hath  'directed. 

But  the  latest  resolution  is,  that  the  returns  of  ministerial  Salk.  265. 
officers  are  to  be  challenged  at  the  day  of  the  return  ;  for  if  the  P.1-  9-    An- 
Court  then  admits  them  to  be  their  officers,  and  the  parties  do  Lynton,'  a  Lrf 
not  except  against  them,   they  are  concluded,   since  the  proper  Raym.  884. 
judicesfacti  are  admitted  by  them  to  be  returned. 

If  a  venire  is  awarded  to  the  coroners,  and  returned  by  two  of  Cro.  Ja.  483. 

them  only,  whereas  at  the  time  of  the  award  and  return  thereof  Hob.  70. 

•"  ,  .    .         ,  .  i     •  j  j  Lamb  and 

there  were  two  more,  this  is  only  a  misreturn,  and  aided.  Wiseman  ad- 

judged. 

But  it  is  said,  that  if  one  sheriff  of  (b}  London  makes  a  return  Hob.  70. 
without  the  other,  this  is  not  helped,  being  no  return  at  all;  for  (*).!"  an 

they  make  but  one  officer,  arid  the  Court  knows  that  one  sheriff  actl.on>  lf  the 

venire  facias 

there  is  two  persons.  be  vicecomiti 

London,  salutem,  $c.  prcecipimus  tibi  quod,  $c.,  where  it  should  be  prcecipimus  vobis,  after 
verdict  this  shall  be  amended;  for  it  is  the  default  of  the  clerk.  Owen,  62.  Cro.  Eliz.  443. 
Roll.  Abr.  zoo. 

If  upon  the  return  of  the  habeas  corpora  the  surname  of  the  Hob.  113. 
sheriff  be  omitted,   as  where  his  name  is  Bartholomew  Michel, 
and  it  is  returned  Bartholomew  Miles,  sheriff,   this   shall   be 


3Io. 
amended. 

It  was  hoklen,  that  if  before  the  statute  of  2  1  Jac.  i.  c.  13.  the  3  Buls.  320. 
sheriff  did  not  return  the  writ  of  venire;  or  set  his  name  on  the  C.ro-  ^  5*8. 
back  thereof;  or  omitted  inserting  quod  executio  istius  brevispatet     ??'  IIS' 
in  quodam  panello  huic  brevi  annexo;  but  it  was  album  breve;  it  Cro.  Eliz.  5  8  7. 
could  not  be  amended  upon  examination  of  the  sheriff,  being  Brownl.  43. 
the  (c)  principal  process.     But  this  is  now  helped  by  the  sta-  fc)fBut  even 
tute,  so  that  a  panel  of  the  jurors  be  returned  and  annexed  to  s^^1*16 
the  writ.  21  Jac.  i.e.  13. 

it  was  holden,  that  the  venire,  being  well  returned,  though  the  issue  be  tried  on  the  habeas 
corpora  or  distringas,  which  are  not  returned,  or  irregularly  returned,  in  manner  aforesaid, 
the  venire  being  the  principal  process,  and  right,  the  others  should  be  amended.  Moor,  868. 
pi.  1203.  Hob.  130.  Yelv.  no.  Cro.  Ja.  188.  443.  Cro.  Eliz.  466.  704.  2  Rob1.  Rep. 

III.  210. 

If  the  sheriff  that  returns  his  venire  be  discharged  before  the  Cro.  Car.  411. 

teste 
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teste  of  the  venire,  it  is  error,  and  shall  be  tried  by  the  record  of 
his  discharge;  because,  if  the  legal  officer  did  not  return  the  writ, 
the  proper  judicesfacti  did  not  try  the  cause,  and  so  the  verdict 
is  ill. 

But,  if  he  be  sheriff  at  the  time  of  the  award  of  the  venire, 
and  after  his  discharge  he  return  the  panel  to  the  venire,  this  is 
no  (a)  principal  cause  of  challenge ;  for  the  sheriff  having  returned 
the  nomina  jurat,  to  the  court  above  on  the  venire,  on  which 
they  have  awarded  a  distringas  with  a  nisi  prius,  the  sufficiency 
of  that  return  is  not  to  be  controverted  before  the  judge  of  nisi 
prius,  but  above,  since  the  judges  of  nisi  prius  are  bound  down 
by  a  record  of  a  superior  court,  on  whose  records  it  appears  he 
is  sheriff. 


Cro.  Car.  32. 
Hutt.  81. 
Jon.  3oz. 
Godb.  194. 
Cro.  Ja.  528. 


Cro.  £112.369. 
Hore  and 
Broom, 
(a)  But  this 
may  be  chal- 
lenged for 
favour,  and 
the  illegality 
of  the  officer 
will  be  ad- 
mitted as 
strong  evi- 
dence of  a  partial  array,  since  a  person  who  had  nothing  to  do  with  the  return  has  inter- 
meddled therewith ;  and  accordingly  the  array  in  this  case  was  challenged  for  favour,  and 
quashed. 

The  jury  must  come  in  the  same  action,  and  between  the  same 
parties,  otherwise  they  are  not  judges  in  that  cause ;  therefore  in 
ejectment,  where  the  venire  was  de  placito  trangressionis,  omitting 
fy  ejection,  Jlrmee,  the  Court  held  the  venire  to  be  ill,  because  it 
Cro.Eliz. 359.  was  not  in  the  same  action;  for  an  action  of  trespass  and  eject- 
ment are  different,  and  there  might  be  an  action  of  trespass  be- 
tween the  same  parties.  But,  if  the  distringas  had  been  right, 
they  would  have  adjudged  this  venire  to  be  null,  and  the  want  of 
a  venire  is  aided  by  the  statute. 

If  in  an  action  of  trespass  issue  is  joined  between  the  plaintiff 
and  two  defendants ;  and  one  dies ;  and  the  venire  is  awarded  be- 
tween the  plaintiff  and  both  defendants,  after  such  defendant's 
death;  and  verdict  is  taken  for  the  plaintiff;  and  the  death 
suggested  on  the  roll ;  and  judgment  against  the  survivor ;  the 
venire  being  only  a  judicial  process,  and  pursuing  the  award 
on  the  roll,  it  plainly  appears  to  be  the  same  cause,  and  that 
the  trial  was  had  by  proper  judges;  and  judgment  being 
given  against  the  defendant,  who  is  charged  with  the  whole  ac- 
tion, it  is  good. 

If  ihejurata  mentions  the  issue  to  be  de  placito  trangressionis 
where  the  action  is  debt,  and  the  award  of  the  venire  and  distrin- 
gas debt,  this  shall  be  amended ;  for  the  jurata  is  an  award  of 
the  distringas,  in  pursuance  of  the  award  of  the  venire ;  and  the 
venire  being  right,  the  (b)  secondary  process  ought  to  be  made 
accordingly,  and  there  is  a  sufficient  authority  by  the  writ  of 
distringas  tor  the  judge  of  assise  to  try  the  cause. 

right  shall  amend  the  distringas,  which  is  the  proper  process  for  convening  the  jurors  in  the 
King's  Bench.  So,  of  the  habeas  corpora,  which  is  the  Common  Pleas'  process.  Lit.  Rep. 
aja,  253. — Also,  if  a  distringas  is  awarded  where  it  should  be  a  habeas  corpora,  this  is  aided. 
Savil,  37. 

Cro.  Car.  375.       So,  if  the  sheriff  return  nomina  jurat,  inter  paries  predict,  de 

Roll.Abr.3oa.  placito  transgressionis,  where  the  venire  is  de  placito  debit*,  this 

shall  be  amended ;  for  in  dorso  brcvis,  he  says,  cxecutio  istius 

brevis  patet,  fyc.,  which  could  not  be,  if  it  was  not  in  the  same 

action. 

If 


Cro.  Car.  426. 
Jon.  367. 
Piffin  v. 
Fenton. 


Cro.  Car.  275. 
(b)  That 
the  award 
on  the  roll 
being  right, 
shall  amend 
the  venire, 
and  the  ve- 
nire being 


(I) 
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If  the  day  when,    and  place  where,    the  assise  was   to   be  3  Mod.  78. 
holden,  is  not  mentioned  in  the  distringas,  it  shall  be  amended  Jackson  and 
by  the  roll  ;  for  if  there  had  been  no  distringas,  the  trial  had  been  Warren- 
good,  because  thejurata  is  the  warrant  to  try  the  cause,  and  that 
was  right. 

In  ejectment  against  seven  defendants,  who  entered  into  the  Salk.  48.  pi.  j. 
common  rule,  and  pleaded  to  issue,  the  plea  roll,  venire  distrin- 
gas  and  jurata  were  right,  but  the  issue  on  nisi  prius  roll 
was  between  the  plaintiff  and  five  defendants  only.  After  ver- 
dict for  the  plaintiff  this  was  amended;  for  the  lessor's  title 
was  the  gist  of  the  action,  and  the  only  thing  inquirable  of  by 
the  jury. 

If  the  (a)  number  or  (b)  qualifications  of  the  jury,  as  has  been  («)  If  a  venire 
said,  be  omitted,  it  may  be  amended  ;  for  it  is  but  form  to  award 
the  particular  number  and  qualifications  in  each  roll,  which  is  di- 
rected  by  the  law  in  all  cases.  without 

these  words, 

nnniina  juratorum,  this  will  be  aided  after  verdict,  being  a  judicial  writ;  though  objected, 
that  these  words  were  of  necessity  and  without  which  the  Court  could  not  know  who  are  the 
jurors,  nor  whom  to  demand  to  be  sworn.  3  Buls.  208.  Roll.  Abr.  200.  204.  Cro.  Eliz.  467. 
Moor,  465.  657.  Noy,  57.  2  Brownl.  167.  -  So,  if  the  word  duodecim  be  left  out  of  the 
venire  facias,  this  shall  be  amended  after  verdict.  Roll.  Abr.  204.  (b)  If  a  venire  facias  be 
quorum  quilibet  qiiatuor  libra*  terr<z,  omitting  the  word  habeat,  this  shall  be  amended  after 
verdict.  Roll.  Abr.  204.  -  So,  if  the  words  quorum  quilibet  are  omitted  out  of  the  venire 
facias,  it  shall  be  amended  after  verdict.  Roll.  Abr.  204.  -  So,  if  the  words  qid  nulla  affini- 
tate  atringunt  are  left  out  of  the  tenire  facias,  it  shall  be  amended.  RolL  Abr.  204. 

The  nomina  juratorum  on  the  venire  are  the  proper  parties  to  (<0  For  the 
try  the  action;  and  if  there  be  a  mistake  in  the  (c)  Christian     7ersity 
name,  it  is  incurable  ;  for  the  statute  does  not  extend  to  it,  but  christiui 
it  extends  to  cure  surnames  and  additions;  for  there  can  be  but  and  where 
one  name  of  baptism,  but  there  may  be  various  surnames  and  the  surname 
additions;  and  therefore  if  it  can  be  proved  what  person  the 
sheriff  meant  by  his  surname  or  addition,  it  may  be  amended 
and  set  right.  El.  57. 

Fermor  v. 
Dorrington,  Id.  222.  Downes  v.  Winter-flood,  Cr.  Car.  203.  Blunt  v.  Snedston,  Cr.  Ja.  116. 

Also,  if  either  the  Christian  or  surname  be  wrong  in  the   Roll.  Abr. 
bodv  of  the  distringas,  or  in  the  panel  returned,   or   in  the  I9(5,  197- 

H    K    /\ 

panel  of  the  jury  sworn  ;  vet,  if  it  can  be  proved  to  be  the  same  £ 

*.*-•-••       i  i-  •       i       •  Brownl.  174. 

man  that  was  intended  to  be  returned  in  the  venire,  having  there 

his  right  Christian  name,  he  is  the  proper  judexfacti,  and  it  may 
be  amended  by  the  statute. 

As,  if  Tippet  be  returned  in  the  venire  facias,  and  in  the  habeas  Rol'«  Abr. 
corpora  and  distringas  juratores  he  is  named  1ypper\  yet,  if  his 
true  name  be  Tippet,  according  to  the  venire  facias,  and  Tippet 
is  sworn,  and  tries  the  issue,  it  shall  be  amended.  to  this  pur- 

pose. 

11  Where  one  of  the  jurors  was  named  Henry  in  the  venire,  the  Wray  v. 
habeas  corpora,  and  the  postea,  his  real  Christian  name  being  Thorn,  Willes, 
Harry,  the  Court  of  Common  Pleas  refused  on  that  account  to  488'  g^™108' 
set  aside  the  verdict  and  grant  a  new  trial. 

Where  the  son  of  a  juryman,  summoned  and  returned,  had  Hillv.  Yates, 

answered 
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answered  to  his  father's  name,  when  called  on  the  panel,  and 
served,  without  objection,  as  one  of  the  jury  on  the  trial  of  the 
cause;*  the  Court  of  King's  Bench,  after  consulting  with  the 
other  judges,  held  that  this  was  not  of  itself  a  sufficient  ground 
for  setting  aside  the  verdict  as  for  a  mis-trial. 

But  in  a  later  case,  where  a  person,  who  was  not  summoned  on 
the  jury,  answered  in  the  name  of  one  who  was,  and  served  in  his 
stead,  the  Court  of  Common  Pleas  awarded  a  venire  de  novo.  \\ 

S.  C.  The  Court  distinguished  this  case  from  that  of  Hill  v.  Yates,  by  saying,  that  there 
the  objection  came  too  late,  not  being  made  till  after  the  trial ;  here  it  was  made  at  the  trial, 
and  the  plaintiff  took  the  verdict  at  the  peril  of  not  being  able  to  hold  it.  But  qu.  the  case 
of  Hill  v.  Yates,  and  the  difference  whether  the  discovery  were  made  after  or  before  the 
verdict  ? 
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But  see 
Norman  v. 
Beaumont, 
Willes,  484. 
Barnes,  453. 
S.  C.  contra. 

Dovey  v. 
Hobson, 
6  Taunt.  460. 


Gilb.  Hist. 

C.P.i  73- 
Jon.  302. 
Fines  v. 
North.  Cro. 
Car.ayg.  S.C. 
adjudged. 


Calthorp  v. 
Newton,  Cro. 
Ja.  647- 
Cro.  Car.  2213. 
278.   5  Co. 
36.  b.  37.  a. 
Cro.  Eliz.  104. 
Brownl.  2174. 
Jon.  357.    Sid 

Brown  v. 
Johnstone, 
Bull.  N.  P. 
3*4- 


Phillips  v. 
Phillips, 
Andr.  248. 


If  the  sheriff  returns  but  twenty-three  on  the  venire,  and 
twenty-four  on  the  habeas  corpora,  and  the  twenty-fourth  omitted 
on  the  venire  appears,  and  is  sworn,  the  verdict  is  ill,  because  he 
is  not  returned  according  to  the  award  of  the  Court,  in  pur- 
suance of  the  venire,  and  therefore  has  no  authority  to  try  the 
cause ;  for  the  award  to  distrain  one  not  summoned  is  void,  and 
he  is  not  returned  of  the  tales  de  circumstantibus,  so  that  he  is 
not  a  proper  juror  by  the  writ  nor  statute.  ||But,  if  twelve  of 
the  twenty-three  be  sworn,  and  not  the  twenty-fourth,  it  is  aided 
by  the  18  Eliz.|| 

So,  if  twenty-five  are  returned,  and  the  twenty-fifth  is  sworn, 
and  tries  the  cause,  it  is  not  helped. 

But,  if  the  twenty-fourth  man  had  not  been  of  the  twelve  that 
tried  the  issue,  it  would  be  aided  by  the  statute ;  or  if  the  trial 
had  been  by  eleven  of  the  twenty-three,  and  one  of  the  tales  de 
circumstantibus,  it  bad  been  good. 
.  66.    Latch.  57. 

||  Where  there  were  but  twenty-four  returned  on  the  panel 
annexed  to  the  venire  facias,  but  there  were  forty-eight  upon  the 
habeas  corpora,  upon  which  the  defendant  made  no  defence;  the 
Court  of  Common  Pleas,  upon  motion,  set  aside  the  verdict 
without  costs,  saying  that  the  21  Ja.  i.  means  only  the  formal 
words  upon  the  writ ;  for  there  must  be  a  panel  annexed  to  the 
return.  || 

[It  is  no  objection  that  the  jury  were  not  summoned  on  the 
venire,  or  attached  on  the  distringas,  for  there  can  be  but  one 
general  return  since  the  balloting  act,  3  Geo.  2.  c.  25. :  besides^ 
the  want  of  a  return  is  cured  by  the  appearance  of,  and  trial  by,, 
a  proper  jury.] 
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(L)  Jurors,  ri7/e;/,  and  by  -jchom  to  be  paid.  589 


(K)  What  Irregularities  or  Defects  in  convening,  or 
in  the  Qualifications  of  the  Jurors,  are  aided  by 
Consent. 

LJERE  we  may  lay  it  down  as  a  general  rule,  that  all  defects  Co.  Litt. 

in  convening,   or  in  the  qualifications  of  the  jurors,   are  I45-  b-  Dyer, 
aided  by  consent  of  the  parties;  for  the  rule  herein  is,  that  367-0.  pi. 40. 
omnis  consensus  toUit  errorem. 

Therefore  if  a  venire  facias  be  awarded  to  the  coroners,  where  5  Co.  36.  b. 

it  ought  to  be  to  the  sheriff;  or  the  visne  come  out  of  a  wrong  Co-  ^ltu  0 

i       '    ./..    i  j     r  j    •     125.0.  a  Roll, 

place;  it  it  be  per  assensum partium,  and  so  entered  or  record,  it  Rep  al 

will  stand  good.  Godb.  428.    Noy,  107. 

One  of  the  jury,  after  he  had  been  sworn,  and  after  he  had  Palm.  411. 
heard  part  of  the  evidence,  fell  sick,  and  another  being  sworn  in 
his  place  by  consent  of  plaintiff  and  defendant,  it  was  holden  a 
good  verdict. 


(L)  When,  and  by  whom  to  be  paid. 

JURORS  in  all  civil  causes  are  to  be  paid  for  their  trouble,  and  Carth.  242. 

attendance,  and  the  (a)  quantum  is  to  be  proportioned  ac-  («)Thatm 

cording  to  the  distance  of  place,  badness  of  the  weather,  Sfc. 


ns 


But,  if  they  take  any  money,  or  other  reward,  for  giving  a  jariiw  in  the 
verdict,  they  are  not  only  punishable  at  common  law  by  fine  same  county, 
and  imprisonment,  but  to  a  decies  tantum  given  by  the  statute  of  they  are  only 
38  E.  3.  c.  12.,  i.  e.  a  forfeiture  of  ten  times  as  much  as  he  hath  ^"andto  / 
taken.  on  a  trial  at 

bar,  where  they  come  out  of  a  foreign  county.     Trials  per  Peas,  62.  216. 

But,  if  some  of  the  jurors  appear,  and  the  trial  goes  off  pi'O  *  Lil.  Regist. 
defectujuratorum,  those  who  appeared  are  not  to  be  paid;   for  *57' 
nobody  has  received  any  benefit  from  their  attendance,  and,  con- 
sequently, not  obliged  to  make  them  any  recompence. 

But,  where  a  cause  was  appointed  for  trial  at  the  bar  of  B.  R.,  *  Show.  248. 
by  a  jury  of  Wilts,  and  a  venire  returned,  and  the  jury  sum-  P^  *5»- 
moned,  but  before  the  day  the  parties  agreed,  and  the  summons 
not  being  countermanded,  several  of  the  jury  appeared  ;  it  was 
ordered  on  motion,  that  the  attornies  on  both  sides  should  pay 
them. 

So,  if  the  jury  find  a  special  verdict,  the  charges  of  the  jury  a  Leon.  174, 

shall  be  equally  borne  by  both  parties.  I75-i  for  what 

costs  shall  be 

paid  upon  praying  a  special  jury,  see  24  Geo.  a.  c.  18.  ;  and  for  what  fees  allowed  to  jury-men, 
see  §  2.  of  the  same  statute.    Supra. 
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(M)    For    what    Misdemesnours    punishable  : 

herein, 

i.   Where  punishable  by  Attaint. 


And 


Glan.  lib.  8. 
c.  9.     2  Inst. 
130.    Col 
Litt.  394. 


Roll.Abr.  285 
Bro.  Attaint, 
87.    Dyer,  53. 
pi.  14-    Dyer, 
369.    Godb. 
271.    Hob. 
227.    (a)  But 
then  the 
plaintiff,  in 
attaint,  may 
have  an  an- 
swer thereto, 
and  disprove 
'it  as  well  as 
he  can ;  but 
he  cannot 


'T'HE  jury  when  impanelled  judged  under  the  penalty  of  an 
attaint  by  the  old  law,  which  was  the  only  curb  they  had 
over  juries.  But  this  method,  from  the  difficulty  of  attainting 
the  jury,  and  severity  of  the  punishment,  has  been  seldom  used 
of  late;  and  the  practice  of  granting  new  trials,  where  the  jury 
find  against  evidence  and  the  direction  of  the  Court,  introduced 
in  the  room  thereof.  But,  since  the  attaint  is  only  disused,  and 
not  taken  away,  we  shall  here  set  down  the  most  considerable 
matters  relating  thereto. 

But  herein,  first,  we  must  observe,  that  the  judgment  in  attaint 
being  so  severe,  all  manner  of  evidence  was  admitted  in  support 
of  the  verdict ;  but  against  the  verdict  they  admitted  none  that 
was  not  given  at  the  former  trial ;  because  the  jury  might  give 
in  their  verdict,  not  only  on  the  evidence  given  in  court,  but  on 
their  own  knowledge ;  and  therefore  (a}  whatever  otherwise  they 
came  to  the  knowledge  of,  they  might  give  in  evidence  for  the 
support  of  their  verdict.  But  the  evidence  not  offered  on  the 
trial  can  never  be  brought  against  them,  because  such  evidence 
might  have  altered  their  judgment,  had  it  been  given ;  and  the 
want  of  that  light,  which  the  party  neglected  to  offer,  cannot 
convict  them  of  a  falsity,  which,  if  it  had  been  offered,  might 

have  founded  a  different  verdict, 
give  other 

evidence,  nor  enforce  the  first  evidence  with  more  matter  than  was  given  and  disclosed  before. 
Dyer,  212.  pi.  34- 

Gilb.  Hist.  The  jury  may  be  attainted  two  ways;   ist,  Where  they  find 

R  n  JAH  contrary  to  evidence,  'idly,  When  they  find  out  of  the  compass 
O»°T  \s»T'  of  the  allegafa.  But  to  attaint  them  for  finding  contrary  to 

251,  252.  .  .   o  O  r     i      • 

(£)  Where  the  evidence  is  not  so  easy,  because  they  may  have  evidence  or  their 
evidence  of  a  own  conuzance  of  the  matter  before  them ;  or  they  may  find  on 

witness  is  false  /fr\  distrust  of  the  witnesses,  on  their  (c)  own  proper  knowledge, 
in  an  imma-  v  ' 

terial  part,  the  jury  need  not  give  him  credit  in  any  other  part.  Cro.  Eliz.  310.  (c)  If  a  jury 
give  a  verdict  on  their  own  knowledge,  they  ought  to  tell  the  Court  so ;  but  they  may  be 
sworn  as  witnesses ;  and  the  fair  way  is  to  tell  the  Court,  before  they  are  sworn,  that  they 
have  evidence  to  give.  Salk.  405.  pi.  3.  ||For  certainly  it  is  of  dangerous  consequence  to  re- 
ceive a  verdict  against  evidence,  given  on  supposal  that  some  of  the  jury  knew  otherwise,  or 
on  private  information  given  by  any  juryman  to  the  rest,  where  he  cannot  be  cross-examined. 
Tr.  per  Pais,  258.  And  it  was  the  opinion  of  Butter  J.  that  where  a  juryman  has  knowledge 
of  any  matter  of  evidence  in  a  cause  which  he  is  trying,  he  ought  not  to  impart  the  same 
privately  to  the  rest  of  the  jury,  but  should  state  to  the  Court,  that  he  has  such  knowledge, 
and  thereupon  be  examined,  and  subjected  to  cross-examination.  6  How.  St.  Tr.  1012.  (n.) 
So  in  the  case  of  Bennet  and  the  Hundred  of  Hertford,  it  was  said  by  the  Court,  that  if 
either  of  the  parties  to  a  trial  desire  that  a  juror  may  give  evidence  of  something  of  his  own 
knowledge  to  the  rest  of  the  jurors,  the  Court  will  examine  him  openly  in  court  upon  his 
oath,  and  he  ought  not  to  be  examined  in  private  by  his  companions.  Sty.  23 3. [| 

But, 


(M)  For  what  Misdemesnours  punishable.  591 

But,    if  they  find   upon  evidence  that  does  not  prove  the  Gilb.  Hist. 
allegata,  there  it  is  easy  to  subject  them  to  an  attaint ;  because  C-  **• x*8- 
it  is  manifest  that  what  is  so  found  is  on  evidence  not  correspond-  ^  '      r* 
ing  to  their  issue.     And  hence  it  is  necessary  that  the  matters  in 
issue  should  be  set  forth  with  all  convenient  certainty,  that  it  may 
be  seen  how  far  and  when  the  jury  are  mistaken;  as  in  trespass, 
the  quantity  and  value  of  the  thing  demanded  must  be  so  con- 
veniently described,  that  if  the  jury  find  damages  beyond  such 
quantity  and  value,  it  may  be  apparently  excessive,  and  they 
subject  to  the  attaint.     And  so  on  special  contracts,  they  must 
be  set  forth  so  precisely,  that  if  evidence  be  given  of  another 
contract,  and  not  that  in  the  allegations,  and  yet  the  jury  find 
for  the  plaintiff,  they  may  be  subject  to  an  attaint. 

An  attaint  does  not  lie  in  a  criminal  case,  as  it  does  in  a  civil.  Vaugh.  146. 
And  the  reason  of  the  difference,  according  to  Hawkins,  is,  that  *  Hawk.  P.  C. 
in  the  last  case  a  man's  property  only  is  brought  into  question  a  Bu^by  a  Hal 
second  time,  and  not  his  liberty  or  life;  and  also,  says  he,  it  may  Hist.  P. C. 
be  generally  presumed  that  a  jury  is  likely  to  be  equally  influenced  31°-.  the  king 
with  the  fear  of  an  attaint  from  either  of  the  contending  parties ;  ma.v  have  an 
whereas  if  any  such  examination  of  their  proceedings  were  al-  although  a' 
lowed  in  criminal  causes,  they  might  be  often  in  great  danger  of  man  con- 
one  side,  by  incurring  the  resentment  of  a  powerful  prosecutor,  victed  upon 
and  provoking  him  to  call  their  conduct  in  question,  for  their  an  indictment 
supposed  partiality ;  but  they  could  have  little  to  fear  from  an  ' 

••j-*      ii  iiii         !••  t       aiiaint,  ue- 

injured  criminal,  who  would  seldom  be  in  circumstances  to  make  cause  the  guilt 

his  prosecution  formidable.  is  affirmed  by 

two  inquests, 

the  grand  inquest  that  present  the  offence  on  their  oaths,  and  the  petit  jury  that  agree  with 
them;  yet  where  the  petit  jury  acquit,  it  stands  as  a  single  verdict;  for  they  disaffirm  what 
the  grand  inquest  of  twelve  men  have  upon  their  oaths  presented. 

Where  the  king  is  sole  party  against  the  subject,  and  the  jury  4  Leon.  46. 
find  for  the  king,  no  attaint  lies;  but  it  is  otherwise  where  the  But  for  this 
suit  is  tarn  pro  domino  rege  quant  pro  seipso,  [and  the  verdict  r*^Cro.  Eliz. 
passeth  against  the  king.]  309'  ajon-14- 

No  attaint  lies  upon  an  inquest  of  office;  therefore  if  a  re-  Co.  Litt. 
covery  be  in  a  quare  impedit  by  default,  and  a  writ  issue  to  the  35J-b.  Vaugh. 
sheriff  to  (a)  inquire  of  the  damages  and  plenarty,  no  attaint  I55'    n1  £°* 
lies  upon  this  inquest;  for  it  is  but  an  inquest  of  office.  Abr.  280°  and 

several  year- 
books there  cited.  10  Co.  119.  S.  P.  (a)  Therefore,  where  the  matter  omitted  to  be  inquired 
by  the  principal  jury  is  such  as  goes  to  the  very  point  of  the  issue,  and  upon  which,  if  it  be 
found  by  the  jury,  an  attaint  will  lie  against  them  by  the  party,  if  they  have  given  a  false 
verdict;  there,  such  matter  cannot  be  supplied  by  a  writ  of  inquiry,  because  thereby  the 
plaintiff  may  lose  his  action  of  attaint,  which  will  not  lie  upon  an  inquest  of  office.  Carth. 
362.  Ld.  Raym.  59.  5  Mod.  76,  77.  118.  Salk.  205.  pL  3.  Skin.  595.  pL  8.  12  Mod.  85! 

But,  if  the  inquiry  be  by  the  same  inquest  that  inquired  of  Roll. Abr.  280. 
the  issue  in  the  quare  impedit,  an  attaint  lies.  I0  Co-  "9- 

So  in  an  assise,  if  they  are  at  issue  upon  the  plea  in  bar  and  Fitz.  Attaint, 
that  is  found  for  the  plaintiff,  and  it  is  inquired  over  of  the  seisin  15-    RoU- 
and  disseisin;  if  the  disseisin  be  found  by  a  false  verdict,  an  at-  Ab£  28' 
taint  lies  thereupon. 

In 
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Roll.  Abr.  In  an  action  against  tenant  in  tail,  if  lie  makes  default,  and  lie 

280.  in  the  reversion  prays  to  be  received,  supposing  him  to  be  tenant 

for  life,  which  is  counterpleaded ;  upon  which  they  are  at  issue, 

and  it  is  found  against  him  in  reversion,  and  the  same  inquest 

taxes  the  damages  against  the  lessee ;  no  attaint  lies  upon  this 

verdict,  because  the  judgment  against  the  lessee  is  given  upon 

the  default;   and  so  this   is   but  an  inquest  of  office  for  the 

damages. 

Co.  Litt.  An  attaint  lies  upon  a  verdict  before  the  sheriff  in  a  writ  of 

3£s'  a'o  inquiry  of  waste,  because  by  the  statute  the  sheriff  is  made  judge 

Abr.  280.  -it-  • 

in  this  case. 

2  Roll.  Abr.  No  attaint  lies  upon  a  verdict  given  by  twenty-four  jurors,  nor 

a^0<  does  it  lie  upon  a  verdict  given  in  an  attaint  for  the  thing  of 

which  the  jury  is  attainted;  but,   if  they  find  any  collateral 

matter  prater  the  attaint,  it  lies  thereupon,  and  they  shall  be 

attainted. 

12  H.  6.  6.  In  a  writ  of  (a)  right,  if  the  grand  assise  be  taken  upon  the 

(a)  Whether     mere  right,  no  attaint  lies  thereupon ;   but,  if  the  issue  be  taken 

an  attaint  lay    upon  a  collateral  matter,  and  not  upon  the  mere  right,  an  attaint 

in  a  plea  real,    vr    .,          c 

because  he        lies  thereof. 

might  have  falsified  in  an  action  of  an  higher  nature,  vide  2  Inst.  237. 

Roll.  Abr.  If  a  deed  with  witnesses  be  pleaded,  and  the  inquest  pass  in 

380.    23  Ass.  the  affirmative,  no  attaint  lies  thereof,  because  the  witnesses  have 

11.  Br.  At-  adjudged  this  to  be  true.     But  otherwise  it  is,  if  it  pass  in  the 
Testmoignes  negative,  and  dis-affirmance  of  the  deed  (b) ;   for  the  witnesses 

12.  2  Inst. '  ought  to  testify  nothing  but  what  they  see  or  hear. 
662.    Co. 

Litt.  6.  b.  S.  P.  because  witnesses  cannot  testify  a  negative,  but  an  affirmative.  (£)  An  attaint 
does  not  lie  for  not  finding  a  divorce,  because  that  does  not  lie  in  their  conusance,  being  a 
record.  Roll.  Abr.  281.  —  If  the  jury  find  a  special  matter  which  is  not  part  of  their  charge, 
nor  pertinent  to  the  issue,  no  attaint  lies  for  this,  n  Co.  13. — Where  it  lies  for  finding  falsely 
a  matter  of  form  only,  the  principal  matter  being  true.  Keilw.  67. 

43  Ass.  41.  In  an  assise,  if  the  jury  find  a  special  verdict,  and  refer  it  to 

Bro.  Attaint,     the  Court  whether  upon  the  matter  the  tenant  be  a  disseisor,  and 
8a.   Cro.Ehz.  UpOn  the  matter  the  Court  adjudge  him  to  be  a  disseisor;  though 
Our.  iLd.        m  law  he  be  no  disseisor,  yet  no  attaint  lies  against  the  jury, 
Raym.  470.       (c)  because  it  is  not  their  fault,  but  the  fault  of  the  Court. 
S.  C.  cited. 

(c)  But  following  the  direction  of  the  Court  barely  will  not  bar  an  attaint;  but  in  some  cases 
the  Judge  being  demanded  by  and  declaring  to  the  jury  what  is  the  law,  though  he  declares 
it  erroneously,  and  they  find  accordingly,  this  may  excuse  them  from  the  forfeitures;  for 
though  their  verdict  is  false,  yet  it  is  not  corrupt;  but  the  judgment  is  to  be  reversed 
however  upon  the  attaint:  a  man  loses  not  his  right  by  the  Judge's  mistaking  the  law. 
Vaugh.  145. 

Roll.  Abr.  An  attaint  lies  before  execution  sued,  for  the  danger  of  the 

a8a-  death  of  the  petit  jury  in  the  mean  time ;  for  after  the  death  of 

any  of  the  petit  jury,  no  attaint  lies. 

9  H.  6.  2.  An  attaint  lies  for  excessive  damages,  as  also  where  the  jury 

Roll.  Abr.  284.  give  too  little.  But,  if  they  give  excessive  damages,  and  the 
Court  hath6  Court  abridge  them*,  and  make  them  reasonable,  no  attaint 
any  such  lies  against  the  jury,  though  they  have  made  a  false  oath ;  for 
power  ?  such 
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such  abridgment  is  made  upon  the  prayer  of  the  party>   and 
therefore  he  shall  not  have  an  attaint  also. 

So,  if  the  court  increases  *  the  damages,  and  makes  them  rea-  Roll.Abr.284. 

sonable,  whereas  before  they  were  too  small,  no  attaint  lies.  *Q.u.ut  supra; 

unless  in  case 

of  mm/fom,  on  view,  where  consequences  have  ensued  after  the  verdict,  unforeseen,  or  not 
provided  for  in  point  of  damages  at  the  trial. 

So,  if  the  jury  give  excessive  damages,  and  after  the  plaintiff,  Roll.  Abr.  284. 
to  whom  they  are  given,  release  part  of  the  damages,  by  which 
the  rest  of  the  damages  which  remain  are  reasonable  enough,  no 
attaint  lies  ;  for  hereby  the  defendant's  cause  of  grievance  is  taken 
away. 

In  an  attaint,  if  the  plaintiff  assigns  the  false  oath  in  excessive  ri^-  4»  5- 
damages,  he  ought  to  assign  it  in  this  manner,  scilicet,  that  the 
goods  for  which  the  damages  were  given  were  but  of  the  value  of 
405.  and  that  in  the  damages  given  over  this  sum  they  made  a 
false  oath. 

If  in  trespass  against  two  one  pleads  not  guilty,  and  this  is  iiCo.5.b. 

found  against  him,  and  excessive  damages  given  :  and  after  the  f}T  ^on" 

i  t-      i  j     i     j  !•"'••>       j   Heydon's  case. 

other  defendant  comes  and  pleads  not  guilty,  and  this  is  round 


. 

against  him  also,  he  may  have  an  attaint  upon  the  first  verdict,  Cro.  Ja.  351. 
because  bound  by  the  damages  given  thereby;  and  though  he  is  ioCo.  119. 
a  stranger  to  the  issue,  yet  he  is  privy  in  charge.  ^°p-  ReP'  3I- 

In  a  quart  impedit  against  two,  they  make  several  titles,  and  Roll.  Abr.  a8a. 
it  is  found  for  one  defendant,  and  that  the  other  disturbed  him, 
the  other  may  have  an  attaint  upon  this,  for  by  this  he  loses  the 
presentation.  ." 

He  who  is  party  to  the  recovery  shall  have  an  attaint,  although   ROU<-  Abr. 

he  was  not  tenant  at  the  time  of  the  first  writ  brought,  nor  when  i8z-~The 
,      .     ,  reversionei 

the  judgment  was  given.  ^by  the 

common  law)  after  the  death  of  tenant  for  life.     Dyer,  i.  p!.  5.    3  Co.  4.—  —And  during  he 
life  of  the  particular  tenant,  per  9  Rich.  a.  c.  3. 

If  an  action  of  joint-tenancy  be  pleaded  with  a  stranger,  and  482.3.  17 
the  stranger  join  with  the  tenant  in  the  maintenance  thereof,  and  Godb.  378 
this  be  found  against  them  ;  yet  the  stranger  shall  not  have  an 
attaint,  because  he  is  not  party  to  the  writ. 

So,  in  an  action  against  A.  and  B.  if  it  be  found  against  them  n  H-  4.  17. 
upon  several  issues,  A.  shall  not  have  an  attaint  upon  a  false  ver-  J  ^°"-  Abr. 
diet  against  B.  because  he  is  not  party  to  the  issue. 

So,  in  trespass  against  two,  if  one  plead  a  release,  upon  which  n  H.  4.  30. 
they  are  at  issue;  and  the  other  plead  the  same  plea  as  servant  to  J  ^°^-  -^br> 
him  ;  if  it  be  found  against  the  master,  the  servant  shall  not  have  2  <3' 
an  attaint  thereupon,  for  he  is  not  party  to  the  issue. 

So,  in  waste  against  two,  if  one  make  default,  and  the  other  Roll.Abr.a8j. 
plead,  and  it  be  found  against  him  ;  the  other  who  made  default 
shall  not  have  an  attaint  thereupon,  because  he  is  not  party  to  the 
issue. 

If  a  villein  be  found  free  in  a  homine  rephgiando  against  the  Roll.Abr.a8j. 
lord,  and  after  the  lord  die,  the  heir  shall  have  an  attaint.   So,  if 

VOL.  IV.  Q  q  the 
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the  villein  were  found  free  by  a  false  verdict,  in  an  action  of  tres- 
pass brought  by  him  against  the  lord,  and  after  the  lord  die,  the 
heir  shall  have  an  attaint,  because  hereby  he  loses  his  inheritance 
in  the  villein;  but  he  cannot  have  an  attaint  for  the  damages; 
but  the  executors  may,  because  they  belong  to  them. 

ii  H.  6.  6.  The  petit  jury  can  plead  no  plea  but  such  as  may  excuse  them 

Fitz.  Attaint,    of  tne  fajse  oatn .  an(j  by  tne  2^  jj.  gt  c<  ^.  it  is  enacted,  that 

I'o^same  a^ter  tne  P'amtin°  natn  assigned  the  false  oath,  the  petit  jury,  if 
mle'argu-  tnev  be  the  same  persons,  and  the  writ,  process,  return,  and  as- 
endo.  signment  good,  shall  have  no  answer,  but  only  that  they  made  a 

true  oath ;  unless  the  plaintiff,  in  an  attaint  upon  the  same  ver- 
dict, hath  before  nonsuit  discontinued,  or  had  judgment  against 
the  petit  jury. 

Vide  6  Co.  In  an  attaint  upon  a  verdict  in  trespass,  one  of  the  petit  jury 

44.  a.  S.  P.       pleaded  an  award  between  the  plaintiff  and  defendant,  and  whe- 
saicTto'be'a      l^er  tn*s  was  a  8°°^  P^a  dubitatur.     Keilw.  130. 
good  plea;  yet  Q.  $  vide  Dyer,  75.  pi.  ^^. 

Roll.Abr.a86.  In  an  attaint  brought  by  the  issue  in  tail,  upon  a  verdict  in  a 
Co.  LUt.  20.  formedon  against  his  ancestor,  the  release  of  the  ancestor  is  not 

any  bar;  for  the  attaint  is  entailed  as  well  as  the  land  itself, 
(a)  And  there-       By  the  23  H.  8.  c.  3.  all  attaints  must  be  taken  (a)  in  the 
forenoconu-    King's  Bench  or  Common  Pleas,  and  not  elsewhere;  but  a  7iisi 
sance  can  be     prius  mav  be  granted, 
granted  upon    ' 

an  attaint,  because  all  attaints  are  to  be  taken  either  before  the  king  in  his  bench,  or  before 
the  justices  of  the  Common  Pleas,  and  in  no  other  courts,  fyc.  Co.  Litt.  394.  b.  Jenk. 
J4I. — Where  a  verdict  and  judgment  given  in  the  Exchequer  were  removed  by  certiorari  into 
the  Common  Pleas,  and  an  attaint,  vide  Dyer,  aoi.  pi.  65.  Moor,  17.  pi.  60.  N.  fiendl. 
pi.  13:1.  Keilw.  210.  #  vide  Dyer,  81.  pi.  65.  Cro.  Eliz.  645.,  in  which  book,  because  the 
record  was  not  removed  in  Sancum,  it  was  adjudged  against  the  plaintiff  and  the  Court  would 
not  grant  him  a  day  to  bring  in  the  record,  and  said,  the  plaintiff,  at  his  peril,  ought  to  have 

brought  it  in  before;  #  vide  Cro.  Eliz.  371,  372. How  to  be  removed,  vide  Roll.  Abr. 

^94. But,  if  an  attaint  be  brought  on  a  judgment  in  Banco,  and  the  plaintiff  assign  the 

false  oath,  and  the  defendants  plead  bonum  fy  legate  fecerunt  sacramentum,  and  thereupon  they 
are  at  issue;  and  after  the  first  record  is  removed  into  the  King's  Bench  by  writ  of  error; 
yet  the  process  against  the  grand  jury  and  the  parties  shall  not  be  stayed,  but  the  Court  may, 
it  seems,  proceed.  Dyer,  284.  pi-  35- 

Co. Litt. 294-  The  judgment  at  common  law  was  very  (b}  severe;  and  ac- 
Roll.Abr.z86.  cor(Jing  to  my  Lord  Coke  importeth  eight  great  and  grievous 

Severe3  punishments;  i.  Qyod  amittant  liberam  legem  imperpetuum  -,  that 
that  few  or  is,  they  shall  be  so  infamous  as  never  to  be  received  as  witnesses, 
no  juries  upon  or  to  be  of  any  jury.  2.  Qiiodforisfaciant  omnia  bona  Sf  catalla 
just  cause  SUOm  ^.  Qiiod  terrce  Sf  tenementa  in  manus  domini  regis  capiantur. 
victed^Tlnst  4*  Qu°d  uxores  Sf  liberi  extra  domus  suas  ejiciantur.  5.  Quod  do- 
jgj.  '  mus  sues  prostrentur.  6.  Qiiod  arbores  suce  extirpentur.  7.  Quod 

prata  sua  arentur.     8.  Quod  corpora  sua  carceri  mancipentur. 
Vide  Co.  Litt.        But  the  severity  of  this  punishment  was  mitigated  by  the  sta- 
394.    ||This     tute  23  H.  8.  c.  3.  which  prescribes  them  ethods  of  proceeding 

ct  of  23  H.^8.  -n  attajntj  an(j  inflicts  certain  pecuniary  punishments  on  the 
the  policy,  jurors,  in  proportion  to  the  damages  sustained  by  the  party 
and  was  by  the  false  verdict,  in  which  the  (c)  party  recovering  is  to  be 

raised  on  the    joined, 
platform  of  an 
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an  act  we  have  already  had  occasion  to  speak  of,  which  was  passed  in  II  H.  7.  but  was  suf- 
fered to  expire  in  the  second  parliament  of  Henry  8.  I  cannot  help  noticing  a  strange  mis- 
take (as  it  would  seem)  of  the  law  upon  this  subject  in  Lord  Bacon's  Life  of  Henry  7.  In 
speaking  of  this  act  of  it  H.  7.  the  noble  historian  considers  it  as  the^r**  law  which  gave  the 
attaint  between  party  and  party;  whereas  the  proceeding  by  attaint,  as  we  have  already  seen, 
existed  from  very  early  times,  and  the  object  of  the  legislature  in  the  act  alluded  to,  was  to 
make  it  more  expeditious  and  more  effectual.  Lord  Bacon's  words  are  :  "  This  parliament 
"  was  made  that  good  law,  which  gave  the  attaint  upon  a  false  verdict  between  party  and  party, 
"  which  before  was  a  kind  of  evangile,  irremediable."  Or,  as  they  are  still  stronger  in  the 
Latin  :  "  Ha  etiam  comitiis  lata  est  lex  ilia  bona,  quce  breve  de  attincta  vocation  IXTRODUXIT,  per 
"  quodjuilicia  juratorum  (qiue  veredicta  vocantur)  falsa  rescindi  possint  ;  qiue  ante  illud  tempus 
"  evangelii  cujusdam  irutar  erant,  atque  plant:  irrevocabUia"\\  (c)  And  by  the  equity  of  the 
statute  it  lies  against  the  executors  of  the  party  for  whom  judgment  was  given.  Moor,  17. 
pi.  60.  X.  Bendl.  132.  Keilw.  aoi.  a.  And.  24.  Dyer,  201.  1.  65. 

If  a  man  recover  in  an  attaint,  he  shall  be  (a]  restored  to  all  Roll.  Abr.  286. 

that  he  hath  lost  bv  the  verdict,  as  well  his  lands  as  the  mesne  ty  I£.du?n|S 
/,.  11-"]  TU     i     ,.  •  i  the  lite  of  the 

profits;  as  also  his  damages,  it  he  lost  in  a  personal  action.  tenant  for  life 

the  reversioner  recovers  in  an  attaint,  the  tenant  shall  be  restored  to  the  possession  and  mesne 
profits,  and  the  reversioner  to  his  arrearages  of  rent.  But,  if  the  tenant  be  dead,  or  of  coviu 
with  the  demandant,  the  reversioner  shall,  &c.  per  9  Rich.  a.  c.  3. 

So,  if  a  man  brings  debt  and  is  barred,  and  he  brings  an  at-  Roll.  Abr. 
taint,  and  it  is  found  for  him,  he  shall  recover  his  debt.  *86. 

So,  if  the  issue  in  tail  recovers  the  land  in  an  attaint  upon  a  4i  Ass.  18. 
recovery  against  his  ancestor,  he  shall  recover  the  issues  of  the  Roll-  Abr. 
land  from  the  death  of  the  ancestor. 

2.  How  otherwise  punishable. 

And  herein  we  must  consider  jurors  either  in  a  ministerial 
capacity,  as  persons  bound  to  attend  the  court,  to  do  the 
business  for  which  they  are  returned  till  they  are  discharged; 
or  in  a  judicial  capacity,  as  judges  of  the  fact  to  be  tried. 

In  the  former  capacity  they  are  liable  to  be  punished  in  several  8  Co.  38.  b. 
instances;  as  for  (b)  refusing  to  appear,  withdrawing  themselves  *i-  a-    *  ^nst- 
before  they  are  sworn,  or  refusing  to  be  sworn  ;  for  which  every  ^*"  p  5? 
court  of  record  may,  of  common  right,  impose  such  a  reasonable  309.    (^  gy 
fine  on  any  one  returned  on  a  grand  or  petit  jury,  as  shall  seem  stat.  29660.3. 
convenient.  c-  J9-  persons 

summoned  on 

juries  in  courts  of  record,  in  cities,  corporations,  and  franchises,  and  not  attending,  may  be 
fined. 

||  So,  if  they  withdraw  themselves  after  being  challenged,  and  36  H.  6.  37. 
make  default  when  summoned  upon  their  triers  finding  them  fitzh.  Chal- 
indifferent.||  lenge'47' 

So,  if  after  they  are  sworn  they  refuse  to  give  any  verdict  Noy,  49. 
at  all.  3  Bulst.  173- 

Vaugh.  153. 

So,  if  they  endeavour  to  impose  upon  the  Court  ;  as,  where  Roll.  Abr. 
a  petit  jury  offer  a  verdict  to  the  Court  as  agreed  by  their  whole  2I9-    Watts 


number,  where  in  truth  some  of  them  have  not  agreed  to  it;  or  I'-  £"?s> 

,.  ,    f.         °        ~,  ~  SirT.  Jon.  17. 

where  they  agree  upon  two  verdicts;  and  nrst,  to  oner  one  of  Vaugh.  153. 

them  to  the  Court,  and  stand  to  it,  if  the  Court  shall  express  no  S.C.  cited. 

Q  q  2  dissatis- 
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•Cro.  Eliz.  779.  dissatisfaction  with  it ;  but,  if  the  Court  shall  dislike  it,  then  to 
a  Hawk.  P.  C.    give  the  other, 
e.  33.  $  17. 

3  Hal.  Hist.  P.  C.  309.  S.  P.  and  that  in  such  case  they  shall  be  fined  every  one  apart. 
Willes,  484. 

So,  for  misbehaving  themselves  after  their  departure  from  the 
bar ;  as,  where  they  do  not  all  keep  together  till  they  have  given 
their  verdict ;  or  where  any  of  them  carry  any  thing  (a)  eatable 


Pasch. 

37  Car.  a.  in 

B.R. 


Dyer,  78.  pi. 
41.  318.  pi.  4. 
Cro.  Ja.  31. 

3  Hawk.  P. C.  w'tn  them  in  their  pockets;  or  eat  or  drink,  or  otherwise  refresh 
c.  33.  §  18.  themselves,  without  leave  from  the  Court,  before  they  have  given 
Tr. i4H. 7.37.  their  verdict;  though  they  were  agreed  on  it,  and  were  also  all 

•  N  'wJ^i7'-? '  the  time  in  the  custody  of  the  bailiff  appointed  to  take  care  of 
(«)  Which,  if  * 

it  be  at  the        them- 

charge  of  him  for  whom  they  give  a  verdict,  avoids  the  verdict ;  otherwise,  if  they  eat  or  drink 

at  their  own  charge,  or  the  charge  of  him  against  whom  they  give  their  verdict,     a  Hal.  Hist. 

P.  C.  306. 

Also,  where  a  jury,  after  they  departed  from  the  bar,  being 
late  on  Saturday  night,  separated  and  went  every  one  to  his  own 
house  without  giving  a  private  verdict,  or  without  consulting 
upon  the  evidence,  and  gave  a  verdict  according  to  the  direction 
of  the  Court;  for  this  misdemesnour  they  were  fined  each  forty 
shillings,  and  a  new  trial  granted.  And  herein  the  Chief  Justice 
said,  that  by  such  trial  both  parties  may  be  prejudiced;  for  the 
jurors  going  at  large,  without  consulting  together,  may  well 
forget  the  evidence;  and  it  is  the  right  of  the  king's  subjects  to 
have  their  issues  determined' when  the  evidence  is  fresh  in  the 
memory  of  the  jurors ;  and  the  suffering  the  jurors  to  go  to 
their  houses  after  a  privy  verdict,  is  only  by  connivance,  and  by 
the  strict  rules  of  law  ought  not  to  be  suffered. 

Also,  where  the  jury  have  been  divided,  or  in  doubt  about  the 
evidence,  and  have  agreed  to  determine  the  matter  by  throwing 
cross  or  pile,  fyc.t  and  to  give  their  verdict  as  the  chance  hap- 


555- S.C. 
Foster  v. 
Hawden, 
a  Lev.  305. 


||  R.  v.  Lord 
Fitzwalter, 
3  Lev.  140. 

S.C.  34Keb.  pened;  this  has  been  held  such  a  misdemesnour,  for  which  they 
have  been  ordered  to  attend,  and  for  which  they  are  punishable, 
and  for  which  a  new  trial  (b)  will  be  granted  on  the  common 
rule  of  jurat  ores  male  se  gessemnt. 

Sir  T.  Jon.  83.  S.  C.  by  the  name  of  Fry  v.  Hardy.  3  Keb.  805.  S.  C.  by  the  name  of  Foy  v. 
Harder.  Philips  v.  Fowler,  Barnes,  441.  Coin.  Rep.  535.  S.C.  Andr.  383.  S.  C.  cited.  Parr 
v.  Seames,  Barnes,  438.  Hale  v.  Cove,  i  Str.  643.  Aylett  v.  Jewell,  3  Bl.  Rep.  1299. 
(6)  Though  evidence  may  be  received  with  a  view  to  punish  the  jurymen  who  have  so  mis- 
conducted themselves,  yet  for  the  purpose  of  obtaining  a  new  trial  in  such  case,  the  better 
policy  of  later  resolutions  has  excluded  the  evidence  of  the  jurors  themselves,  though  almost 
the  only  evidence  of  which  the  case  admits.  Vaise  v.  Delaval,  i  T.  R.  u.  Owen  v.  War- 
burton,  i  N.  R.  336.  See  also  Prior  v.  Powers,  i  Keb.  8n.|| 

a  Hawk.  P.  C.        Jurors  are  likewise  punishable  for  sending  for  or  receiving  in- 

c.  33.  §  19.  structions  from  either  of  the  parties  concerning  the  matter  in 
question. 

So,  if  a  juryman  have  a  piece  of  evidence  in  his  pocket,  and 
after  the  jury  sworn  and  gone  together  he  (c)  shew  it  to  them, 
this  is  a  misdenesnour  fineable  in  the  jury;  but  it  avoids  not  the 
verdict,(rf)  though  the  case  appear  upon  examination. 

a  juror  to  exhort  his  companions  to  join  with  him  in  such  verdict  a«  he  thinks  right.    I  Hawk. 

P.  C.  c.  83.  §  8.    (d)  The  Court  would  hardly  let  the  verdict  stand  in  this  case. 

As 


Cro.  Eliz.  6 1 6. 
3  Hal.  Hist. 
P.  C.  306. 
(c)  But  it  is 
no  offence  in 
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As  to  the  punishment  of  jurors  in  their  judicial  capacity,  there  »  Hawk.  P.C. 
are  several  instances  where  jurors  acquitting  great  and  notorious  C>2Z-  v  30- 
offenders,  contrary  to  clear  and  manifest  evidence,  and  contrary  JUIti1oriti( 
to  the  Judge's  directions,  have  been  punished  in  the  Star-chamber,  there  cited, 
and  have  also,  not  only  in  the  King's  Bench,  but  also  by  just  ices 
of  oycr  and  tcrmincr  and  gaol  delivery,  been  fined  and  imprisoned, 
and  bound  over  to  their  good  behaviour.     But  these  methods 
were  thought  to  be  contrary  to  the  opinions  in  the  old  books, 
and  contrary  to  the  general  reason  of  the  law ;  and  being  fully 
considered  in  (a)  Bushel's  case,  it  was  there  settled,  and  hath  («)  Vaugh. 
been  ever  since  agreed  to,  that  jurors  are  no  way  punishable,  I4-3'    J  ^OB' 
except  by  attaint,  for  giving  a  verdict  contrary  to  the  Judge's  l  ' I7° 
direction,  and  against  what  may  seem  to  others  clear  and  manifest 
evidence;  for  that  they  are  the  proper  judges  of  the  fact  to  be 
tried,  and  may  be  reasonably  influenced  by  matters  known  only 
to  themselves,  as  their  own  personal  know 'edge  of  the  fact,  or 
of  the  credit  of  the  witnesses,  or  of  the  parties. 

And  herewith  my  Lord  Hale  seems  to  agree,   and  shews  the  a  Hal.  Hist, 
unreasonableness  of  punishing  a  jury  for  going  contrary  to  the  P-C.  160,  161. 
direction  of  the  Court,  in  matters  of  law,  because  it  is  impossible  3II> 
any  matter  of  law  could  come  in  question  till  the  matter  of  fact 
were  settled  and   stated  and  agreed  by  the  jury,  and  of  such 
matter  of  fact  they  were  the  only  competent  judges.     Also,  says 
he,  it  were  the  most  unhappy  case  that  could  be  to  the  Judge, 
if  he,  at  his  peril,  must  take  upon  him  the  guilt  or  innocence 
of  the  prisoner;  and  if  the  Judge's  opinion  must  rule  the  matter 
of  fact,  the  trial  by  jury  would  be  useless. 

But  he  seems  to  admit  (b),  that  the  long  use  of  fining  jurors  2  Hal.  Hist, 
in   the   King's   Bench  in   criminal  cases,   may  give  possibly  a  {j^Tr51^ 
jurisdiction  to  fine  in  these  cases;  yet  that  it  can  by  no  means  HaLdoetnot 
be  extended  to  other  courts  of  sessions,  of  gaol-delivery,  oyer  seem  to  admit 

and  terminer,  or  of  the  peace,  or  other  inferior  jurisdictions.         lt-    His  word* 

are,  "although 

"  the  long  use  of  fining  jurors  in  the  King's  Bench  in  criminal  cases  may  give  potsibLy  a 
"  jurisdiction  to  fine,"  &c.  yet  it  cannot  be  extended  to  other  courts.  This  is  no  admission  that 
the  King's  Bench  has  such  power.  Look  back  into  the  chapter  of  which  this  is  the  con- 
cluding paragraph.  Lord  Hale  says,  that  such  a  practice  had  obtained  in  the  King's  Bench, 
and  produces  instances  of  it;  but  he  nowhere  approves  it.  His  words  are,  "  I  do  confess 
"  in  the  King's  Bench  there  have  been  many  precedents  of  jurors  fined."  But  what  does 
he  confess  ?  Not  the  law,  but  the  practice.  The  very  word  "  confess"  shews  that  his  private 
judgment  was  in  opposition  to  the  precedents.}! 

Also,  by  HamltmSj  if  it  shall  plainly  apear  in  any  case,  that  *  Hawk.  P.  C. 
jurors  are  perfectly  satisfied  of  the  truth  of  a  fact,   whereupon  fy*^'i{-c"£ 
they  declare  to  the  Court,  that  they  find  it  in  such  a  particular  cjteti  a  jon 
manner;  and  the  Court  directly  tell  them,  that  upon  the  fact  so  15,16.  Vaugh. 
found,  as  they  have  agreed  it  to  be,  the  judgment  of  the  law  is  *44, 145- 
such  or  such,  and  therefore  that  they  ought  to  give  a  verdict  ac- 
cordingly,  yet  they  obstinately  insist  upon  a  verdict  contrary  to 
such  a  direction  :  it  seems  agreeable  to  the  general  reason  of  the 
law,  that  the  jurors  are  finable  by  the  Court  in  such  a  case,  un- 
less an  attaint  lies  against  them;  for  otherwise  they  would  not  be 

Q  q  3  punishable 
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punishable  for  so  palpable  a  partiality  in  taking  upon  them  to 
judge  of  matters  of  law,  which  they  have  nothing  to  do  with,  and 
are  presumed  to  be  ignorant  of,  contrary  to  the  express  direction 
of  one,  who  by  the  law  is  appointed  to  direct  them  in  such 
matters,  and  is  to  be  presumed  of  ability  to  do  it. 

a  Hawk.  P.  C.  Also,  if  a  judge,  for  the  better  direction  and  information  of  a 
c.3z.  §  zz.  jury,  shall  ask  them  their  opinions  concerning  such  a  particular 
enfve's^exc'ei"  ^act»  an^  ^ey  shall  refuse  to  answer  him,  and  obstinately  insist 
lent  note  to  deliver  in  their  verdict,  as  they  think  fit,  contrary  to  his  dt- 
upon  the  rection ;  it  seems  questionable  whether  they  may  not  be  fined  in 
respective  such  a  case  also,  unless  an  attaint  lie  against  them ;  for  that  it 
the ^'idge  and  *s  tne  ^uty  °f  jurors  to  take  the  advice  and  information  of  the 
jury  in  his  Court,  in  order  to  be  governed  by  it,  as  far  as  shall  be  consistent 
edition  of  with  their  consciences. 
Co.  Litt.  155. 

b.  n.  (5),  and  the  books  there  referred  to.  See  also  Erskine's  speeches  on  the  trial  of  the  Dean 
of  St.  Asuph,  and  in  support  of  the  rights  of  juries.    Erskine's  Speeches,  vol.  i.  151.  264. 

3.  Hffto  Abuses  by  others  in  relation  to  them  are  punishable ;  and 
therein  of  the  Offence  of  Embracery. 

Co.  Litt.  369.  Embracery  is  defined  in  general  to  be  an  attempt  by  either 
Moore,  815.  party,  or  a  stranger,  to  corrupt  or  influence  a  jury,  or  to  incline 
i  Hawk.  P.  C.  them  to  favour  one  side  by  gifts  or  promises,  threats  or  per.sua- 
otFence  of  '  si°ns»  or  by  instructing  them  in  the  cause,  or  any  other  way,  ex- 
embracery  or  cept  by  opening  and  enforcing  the  evidence  by  counsel  at  the 
management  trial,  whether  the  jurors  give  any  verdict  or  not  (tf),  and  whether 
of  the  Dicas-  t^e  verdict  be  true  or  false, 
tenon  or 

judices,  was  not  unknown  at  Athens,  and  at  Rome  it  is  called  by  JEschines  irapotncevT),  and 
those  that  were  corruptly  chosen,  «/c  vapturKev^  KaQf^o^voi,  sitting  as  a  jury  by  bargain. 
This  Cicero,  Verr.  i.,  calls  per  pactionem,  or  per  conditionem  et  pactum.  Whence,  says  Dr. 
Pcttingal,  we  use  the  expression,  a  pact  jury,  or  jury  by  pact.  Inquiry  into  the  Use,  &c.  of 
Juries  among  the  Greeks  and  Romans,  pag.  33,  34.  124,  125.  This  is  a  very  strained  etymo- 
logy, and  would  seem  to  be  wholly  groundless.  The  word  "  pack"  is  the  past  participle  of 
the  Anglo-Saxon  verb  paecan,  paecean,  to  deceive  by  false  appearances;  to  counterfeit;  to 
delude;  to  illude;  to  dissemble;  to  impose  upon.  Shakespeare,  in  Lear,  has  "  packings  of 
w  the  dukes,"  upon  which  Mr.  Stevens  says,  "packings  are  underhand  contrivances."  So,  in 
Stanyhurst's  Virgil,  1582.  "  With  two  gods  packing  one  woman  silly  to  cosen."  Antony 
says  of  Cleopatra,  "  she  has  packed  cards  with  Caesar."  So  we  say,  "  packing  juries."  See 
Mr.  Home  Tookes  Diversions  of  Purley,  vol.  ii.  368.  (a)  Where  a  defendant  against  whom 
a  criminal  information  had  been  granted,  distributed  hand-bills  in  the  assize  town,  just  before 
the  trial  was  to  come  on,  vindicating  his  own  conduct,  and  reflecting  on  the  prosecutor's;  the 
judge  at  nisi prius  upon  this  matter  being  disclosed  to  him  by  affidavit,  put  off  the  trial;  and 
this  affidavit  being  returned  to  the  court  of  King's  Bench,  that  Court  granted  another  in- 
formation against  the  defendant  for  the  distribution  of  these  papers;  upon  which  information 
he  was  found  guilty,  and  sentenced  to  six  months'  imprisonment  in  the  King's  Bench  prison. 
R.  v.  Jolliffe,4T.R.  485.)! 

i  Hawk.  P.  C.  Also,  it  is  an  offence  of  this  kind  for  a  stranger  barely  to 

ubi  supra.  labour  a  juror  to  appear  and  act  according  to  his  conscience,  or 

i°7  b^o  a  *or  any  Person  to  labour  a  juror  not  to  appear.     But  this  is  no 

Jepps  v.        '  offence  for  the  party  himself)  or  for  any  person,  who  can  justify 

Tunbridge,  an  act  of  maintenance,  to  labour  a  juror  to  appear  and  give  a 

Moore,  815.      verdict  according  to  his  conscience. 
Hussey  v. 

Cook,  Hob.  294.    Dy.  48.  a.  pi.  19.    Noy,  ica.     Snell  v.  Timbrcll,    i  Str.  643.     Lord 

2  Cukt 
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Cohc  seems  to  consider  the  words  "according  to  his  conscience"  as  qualifying  the  act. 
But  this  is  a  very  slight  distinction,  and  seems  not  warranted  by  the  current  of  authorities,  all 
of  which,  except  the  case  in  Dyer,  are  without  this  qualifying  circumstance.  Applications  of 
this  kind  to  a  juror  are  to  be  watched  with  a  very  jealous  eye.  The  rank  of  the  applicant  may 
eive  to  them,  however  cautiously  expressed,  a  commanding  influence  over  the  persons  to  whom 
they  are  addressed.  Lord  Herbert  v.  Shaw,  1 1  Mod.  in.  118.  Wynne  v.  Bishop  of  Bangor, 
Com.  Rep.  6oi.j| 

Also,  it  is  an  offence  to  give  money  to  a  juror  after  the  ver-  i  Hawk.  P.  C. 
diet  unless  it  be  openly  and  fairly  given  to  all  alike,  in  consi-  ublsuPra- 
deration  of  the  expences  of  their  journey  and  trouble  of  their 
attendance. 

So,  the  bare  giving  of  money  to  another,  to  be  distributed  i  Hawk.  P.  C. 
among  jurors,  savours  of  embracery,  whether  any  of  it  be  distri-  d>tfUPra' 
buted  or  not;  and  it  is  an  offence  of  the  like  kind  for  a  person 
by  indirect  means,  to  procure  himself,  or  another,  to  be  sworn 
of  a  tales,  in  order  to  serve  one  side:  also,  it  is  as  criminal  in 
a  juror,  as  in  any  other  person,  to  endeavour  to  prevail  on  his 
companions  to  give  a  verdict  on  one  side,  by  any  other  arguments 
besides  the  evidence  produced,  and  the  general  obligations  of 
conscience. 

The  offence  of  embracery  is  punishable  at  (a)  common  law  by  i  Hawk.  P.  C. 
indictment  or  action  ;  and  if  it  were  not  known  before  the  trial,  "*'  ™Pra: 
it  will  be  a  good  cause  to  set  aside  the  verdict.  is  further 

restrained  and  punished  by  statute,  vide  32  H.  8.  c.  9.  a  Inst.  561.  5  E.  3.  c.  10.  34  E-  J- 
c»8.  38 E.  3.  c. is.  38  E.  i.  st.  3.  c.  10.  and  i  Hawk.  P.  C.  ubi  supra. 

Abuses  by  others  in  relation  to  juries,  are  punishable  by  fine   i  Hawk.  P.  C. 
and  imprisonment;  as,  if  a  man  assault  or  threaten  a  juror  for  c>al-  §  I4- 
having  given  a  verdict  against  him,  he  may  be  indicted  as  a  dis- 
turber of  the  administration  of  justice,  and  one  who  is  guilty  of  a 
contempt  to  the  king's  courts. 

Also,  the  court  of  King's  Bench  granted  an  information  against  Hil.  10  Ann. 

a  town-clerk,  for  publishing  an  order  of  the  court  against  jurors  £!^S:U^n  v> 

,      ,      ,  c  °-i         r  11  \\akefield. 

who  had  found  a  person  guilty  of  manslaughter  only,  upon  an 

indictment  of  murder,  by  which  order  the  said  jurors  were  de- 
clared to  be  justly  suspected  of  bribery. 

See  further  tit.  "  TRIAL,"  and  "  VEBDICT,"  infra. 


JUSTICES  OF  PEACE. 


||  JUSTICES  of  peace  are  judges  of  record  appointed  by  the  Dalt.  Just 

king  under  the  great  seal  of  England  to  be  justices  within 
certain  limits  for  the  conservation  of  the  peace,  and  for  the  ex- 
ecution of  divers  things  comprehended  within  their  commission, 


and  within  divers  statutes  committed  to  their  charge. 


Qq  4 
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Dalt.  Just.  10.  The  constituting  of  justices  of  peace  is  inherent  and  insepar- 
(a)  This  doc-  able  from  the  crown ;  (a)  and  because  this,  among  other  pre- 
8ri°mto°bethe  rogatives  an^  authorities,  had  been  severed  therefrom,  "  to  the 
consequence  "  great  diminution  and  detriment  of  the  royal  estate  of  the  same, 
of  the  king's  "  and  the  hindrance  and  great  delay  of  justice,"  as  speaks  the 
being  the  statute  of  27  H.  8.  c.  24.  (b)  it  was  thereby  enacted,  that  no 
•ustke^at  Person  should  have  any  power  or  authority  to  make  any  justices 
the  same  time  °f  peace,  but  only  the  king  and  his  heirs.  Nor  was,  nor 
TVC  are  to  re-  is  his  power  to  be  delegated ;  for  that  the  king  cannot  grant  a 
member  that  man  power  to  make  justices  of  the  peace  had  been  previously 
oV^Sfandent  declared  in  the  2o  H.  7.  7.  a.  in  the  case  of  the  Liberty  of 
conservators  St.  Albans.|| 

of  the  peace  was  in  the  election  of  the  people,  and  that  it  was  not  till  the  ist  of  E.  3.  that 
the  appointment  of  them  was  translated  to  the  crown ;  and  that  these  conservators  of  the 
peace  were  the  same  officers,  who  were  afterwards  called,  in  the  i8th  of  E.  3.  justices  of  the 
peace.  (b)  It  is  provided  by  this  act  §  5.  that  the  commission  for  the  county  palatine  of  Lan- 
caster may  be  still  under  the  king's  usual  seal  of  Lancaster. 

(A)  Of  the  ancient  Officers   called  Conservators  of 

the  Peace. 

(B)  Of  the  first   Institution,    and   general    Statutes, 

which  give  Justices  of  Peace  a  Jurisdiction. 

(C)  Of  their  Commission,  and  Manner  of  appointing 

them. 

(D)  Who  are  qualified  for  the  Office. 

(E)  Of  their  Authority  and  Jurisdiction  pursuant  to 

their  Commission,  and  the  general  Statutes  re- 
lating to  them  :  and  herein, 

1.  What  Jurisdiction  they  have  in  relation  to  Treason  and 

Misprision  of  Treason. 

2.  What  in  relation  to  Felonies. 

3.  What  in  relation  to  inferior  Offences. 

4.  How  Jar  they  have  Power  to  proceed  on  Indictments  not 

taken  before  themselves. 

5.  By  what  Justice  the  Jurisdiction  must  be  exercised  ,•  and 

therein  how  far  a  Justice  of  a  Comity  may  act  out  of  itt 
or  within  a  Liberty. 

£(F)  Their  Indemnity  and  Protection  by  the  Law  in 
the  right  Execution  of  their  Office;  and  their 
Punishment  for  the  Omission  of  it.] 
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(A)  Of  the  ancient  Officers,  called  Conservators  of  the 

Peace. 

TT  seems  to  be  clearly  agreed,  that  before  the  statute  i  E.  3.  Lamb,  book  i. 

c.  1 6.  there  were  no  justices  of  the  peace,  and  that  they  were  c-  3- 
first  instituted  by  that  statute;  yet  by  the  common  law  there  p  ^  '    lstt 
were  certain  conservators  of  the  peace,   who  were  of  two  sorts:   a  Hawk, 
i.  Those  who  in  respect  of  their  offices  had  power  to  keep  the  P.  C.  c.8.   ' 
peace,  but  were  not  simply  called  by  the  name  of  conservators 
of  the  peace,  but  by  the  name  of  such  offices.     2.  Those  who 
were  constituted  for  this  purpose  only,  and  were  simply  called 
by  the  name  of  conservators  or  wardens  of  the  peace. 

As  to  the  first  sort,  the  king  is  undoubtedly  the  principal  from  Dalt.  chap.  i. 
whom  all  authority  of  this  kind  is  originally  derived.     But  it  is  Crompt.  6. 

said,  that  he  cannot  take  a  recognizance  for  the  peace,  because     .'  Rec°g- 

nizsncc   14 
it  is  a  rule  that  no  recognizance  can  be  taken  by  any  one  who  rgut  nejther 

is  not  a  justice  either  of  record  or  by  commission.     Also  the  privy-coun- 

lord  chancellour,  or  lord  keeper  of  the  great  seal,  the  lord  high  sellers  nor 

steward  of  England,  the  lord  marshal,  the  lord  high  constable,  secretaries  of 

*ri_v>Dil          JL  r    i  state  a1"6*  as 

and  every  justice  or  the  Kings  rJench,  and  the  master  or  the  such  conse,.. 

rolls,  and,  as  some  say,  the  lord  treasurer,  have  a  general  au-  vators  of  the 
thority  to  keep  the  peace  throughout  the  realm,  and  to  award  peace,    n  St. 
process,  and  to  take  recognizances  for  it.     But  a  peer,  as  such,         •3ao'J 
seems  to  have  no  more  power  in  this  respect,  than  a  mere  pri- 
vate person. 

Also,  all  courts  of  record,  as  such,  have  power  to  keep  the  ioH.  6.  7. b. 
peace  within  their  own  precincts ;  and  the  justices  of  gaol-delivery 
may  take  surety  of  the  peace  from  a  person  committed,  for  not 
finding  such  surety. 

Also,  every  sheriff  is  a  principal  conservator  of  the  peace  ioH.  7.  17.  b. 
within  his  county,  and  may  ex  officto  award  process,  and  take  ^°-^ace^3' 
surety  for  it;  and,  as  some  say,   the  surety  so  taken  is  to  be  p.  N.B.  81. 
looked  on  as  a  recognizance  or  matter  of  record,  and  not  as  a 
common  obligation,  because  it  is  taken  by  virtue  of  the  king's 
commission. 

Also,  a  coroner  is  another  principal  conservator  of  the  peace,   ride  tit. 
and  may  bind  any  one  to  the  peace  who  shall  make  an  affray  in  Corm^r- 
his  presence;  but  he  is  said  to  have  no  authority  to  grant  process 
for  the  peace ;  and  it  seems,  that  the  security  taken  by  him  for 
the  peace  is  not  to  be  looked  on  as  matter  of  record,  but  as 
matter  in  pats,  only  except  where  it  is  taken  by  him  as  judge 
in  his  own  court  for  an  affray  in  his  presence. 

Also,  every  high  and  petit  constable  are,  by  the  common  law,   ride  tit. 
conservators  of  the  peace  within  their  several  limits,  and  may  take  Coiutable. 
order  for  the  keeping  of  the  same. 

The  conservators  of  the  peace,  simply  so  called,  were  either 
ordinary  or  extraordinary. 

The  ordinary  were  either  by  tenure,  viz.  such  as  held  their  Bro.  Peace, 
lands  by  thjs  service;  or  by  election,  viz.  such  as  were  chosen  l8-   Pre- 

by  sc»l>t,79- 
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by  the  freeholders  of  a  county,  in  pursuance  of  the  king's  writ 
for  this  purpose;  or  by  prescription,  viz.  such  as  claimed  such  a 
power  by  an  immemorial  usage  in  themselves  and  their  ancestors, 
or  predecessors,  or  those  whose  estate  they  had.  But  the  power 
of  none  of  those  conservators  of  the  peace  seems  to  have  been 
greater  than  that  of  constables  at  this  day,  unless  it  were  en- 
larged by  some  special  grant  or  prescription. 

The  extraordinary  conservators  of  the  peace  were  persons  spe- 
cially commissioned  in  times  of  imminent  danger,  either  from 
rebels  or  foreign  invaders,  to  take  care  of  and  defend  such  a  par- 
ticular district  committed  to  their  charge,  and  to  preserve  the 
peace  within  the  limits  of  it ;  and  these  had  power  to  command 
the  sheriff,  with  his  whole  posse,  to  assist  them. 


(B)   Of  the   first  Institution,,  and   general    Statutes 
which  give  Justices  of  Peace  a  Jurisdiction. 


(a)  And 
therefore  a 


JUSTICES  of  peace  were  (a)  first  instituted  by  the  statute 
i  E.  3.  c.  1 6.  which  provides  in  the  following  words:  "  That 
"  for  the  better  keeping  and  maintenance  of  the  peace,  the  king 
"  willeth,  that  in  every  county  good  men  and  lawful,  which  be 
"  no  maintainers  of  evil,,  or  barrators  in  the  country,  be  assigned 
"  to  keep  the  peace." 


person  can- 
not be  a 
justice  of 
peace  by 
prescription. 
4  Leon.  149. 

They  have  no  jurisdiction  but  what  statutes  give  them,  being  created  within  time  of  me- 
mory.    Sulk.  406.  pi.  2. 


||Mr.Reevesin 
referring  to 
this  act,  says 
that  such 
keepers  shall 
have  power, 
Sfc.'t  but  upon 
what  authority 
I  know  not : 
the  original 
act,as  printed, 
having  the 
words  "  eient 
les  drtz 
justices."  || 


||  By  this  act  a  great  alteration  was  effected  in  the  constitution 
of  the  country ;  for  it  took  away  from  the  people  the  election  of 
the  conservators  of  the  peace,  and  placed  it  in  the  assignment  of 
the  crown.  But  having  made  this  change  in  the  source  of  the  au- 
thority, which  might  seem  called  for  by  the  disturbed  state  of  the 
kingdom  at  the  time,  it  went  no  farther ;  it  neither  gave  any  new 
powers,  nor  extended  the  limits  of  the  former  authority ;  these 
officers  were  still  called,  and  were  in  fact  no  more  than,  conser- 
vators of  the  peace,  nominated  by  the  crown,  as  auxiliary  to 
those  who  were  such  by  the  titles  mentioned  in  the  preceding 
chapter.  In  a  very  short  time  however  they  were  invested  with 
the  power  of  taking  indictment  ;||  for  by  4  E.  3.  c.  2.  "  There 
"  shall  be  assigned  good  and  lawful  men  in  every  county  to  keep 
"  the  peace;  and  at  the  time  of  the  assignments  mention  shall 
**  be  made  that  such  as  shall  be  indicted  or  taken  by  the  said 
"  keepers  of  the  peace,  shall  not  be  let  to  mainprize  by  the 
"  sheriffs,  nor  by  none  other,  if  they  be  not  mainpernable  by  the 
"  law;  nor  that  such  as  shall  be  indicted  shall  not  be  delivered 
"  but  at  the  common  law.  And  the  justices  assigned  to  deliver 
"  the  gaols  shall  have  power  to  deliver  the  same  gaols  of  those 
"  that  shall  be  indicted  before  the  keepers  of  the  peace,  and  the 
"  said  keepers  shall  send  their  indictments  before  the  justices; 
"  and  the  said  justices  shall  have  power  to  inquire  of  sheriff?, 

"  gaoler*, 
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"  gaolers,  and  others,  in  whose  ward  such  indicted  persons 
"  shall  be,  if  they  make  deliverance  or  let  to  mainprize  any  so 
"  indicted,  who  are  not  raainpernable,  and  to  punish  the  said 
'*  sheriffs,  gaolers,  and  others,  if  they  do  any  thing  contrary  to 
"  this  act." 

No  alteration  was  made  in  their  authority  till  the  18  £.  3.  (a)  Although 
when  they  were  empowered  to  hear  and  determine.    By  a  statute  t^ie-v  are  not 
of  that  year,  c,  2.  it  is  enacted,   "  That  two  or  three  of  the  best  "^jjut     p 
reputation  in  the  counties  shall  be  assigned  (a)  keepers  of  the  justices  of 
"  peace  by  the  king's  commission,  and  at  what  time  need  shall  peace  in 
"  be,  the  same,  with  other  wise  and  learned  in  the  law,  shall  be  tn.eili  com- 

"  assigned   by   the    king's  commission  to  hear  and  determine  ™     on>  Jet 

„,  G.  J,  °    ,  .  ,  inasmuch  as 

"  felonies  and  trespasses  done  against  the  peace  in  the  same  by  this  sta- 

"  counties,  and  to  inflict  punishment  reasonably  according  to  the  tute  they  are 
"  manner  of  the  deed."  expressly 

called  keepers 

of  the  peace,  and  the  keeping  thereof  is  the  principal  end  of  their  office,  it  has  been  adjudged, 
that  the  caption  of  an  indictment  coram  A.  B.  $  C.  D.  custodibus  pacts  $  justiciaries  domini 
regis  is  good,  without  expressly  naming  them  justices  of  peace.  2  Roll.  Abr.  95.  Reg.  v. 
Bonnet,  n  Mod.  141. — Also,  it  has  been  resolved,  that  the  description  of  justices  of  peace  by 
the  name  of  justiciarii  domini  regis  ad  pacem  cunservandam,  &c.  is  good,  without  saying  ad 
pacem  domini  regis,  for  that  is  necessarily  implied,  a  Hawk.  P.  C.  c.  8.  §  31. 

||  The  authority  to  hear  and  determine  given  by  this  statute 
was  only  occasional,  and  jointly  with  others;  it  was  not  till  the 
34th  year  of  this  king,  that  the  general  standing  authority  for 
that  purpose  was  given  to  them ;  so  that  it  was,  probably,  not 
till  then  that  they  were  commonly  reputed  and  called  Justices, 
as  they  are  by  st.  36  E.  3.  Lamb.  23.)] 

By  34  E.  3.  c.  i.  it  is  enacted,  "  That  in  every  county  of 
"  England  shall  be  assigned,  for  the  keeping  of  the  peace,  one 
"  lord,  and  with  him  three  or  four  of  the  most  worthy  in  the 
"  county,  with  some  learned  in  the  law;  and  they  shall  have 
"  power  to  restrain  offenders,  rioters,  and  all  other  barrators, 
"  and  to  pursue,  arrest,  take  and  chastise  them  according  to 
"  their  trespass  or  offence,  and  to  cause  them  to  be  imprisoned 
**  and  duly  punished  according  to  the  law  and  customs  of  the 
"  realm,  and  according  to  that  which  to  them  shall  seem  best 
"  to  do,  by  their  discretion  and  good  advisement ;  and  also  to 
"  inform  themselves,  and  to  inquire  of  all  those  that  have  been 
"  pillors  and  robbers  in  the  parts  beyond  the  sea,  and  be  now 
"  returned,  and  go  wandering,  and  will  not  labour  as  they  were 
"  wont  in  times  past;    and   to  take  and  arrest  all  those  that 
"  they  may  find  by  indictment  or  by  suspicion,  and  to  put  them 
"  in  prison,  and  to  take  of  all  them  that  be  not  of  good  fame, 
"  where   they  shall   be  found   sufficient   surety  (a)  and  main-   H(a)  This  was 
"  prize  of  their   good    behaviour  towards   the   king  and   his  t{je  first  au' 
"  people,  and  to  duly  punish   others,  to  the  intent  that  die  officer's  had'to 
"  people  be  not  by  such  rioters  or  rebels  troubled  nor  en-  take  sureties 
"  damaged,  nor  the  peace  blemished,  nor  merchants  nor  others  for  good 
"  passing  by  the  highway  of  the  realm  disturbed,  nor  put  in  **J«*|>«{f  and 
"  the  peril  which  may  happen  of  such  offenders;  and  also  to  £« 

"  hear 
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of  it  in  any  «  hear  and  determine  at  the  king's  suit  all  manner  of  felonies 

statute  or  (t  anj  trespasses  done  in  the  same  county,  according  to  the  laws 

law-book.il  „  , 


||  By  c.  5.  of  the  same  statute,  those  who  were  assigned  to  keep 
the  peace  were  empowered  to  inquire  of  measures  and  weights 
according  to  the  statute  of  25  £.3.  st.  5.  c.  9. 

Rot.  Parl.  By  st.  36  E.  3.  &  st.  I.  c.  12.  it  is  enacted,  "  That  in  the  com- 

vol.ii.  171.       «  missions  of  Justices  of  the  peace  (for  so  they  were  now  called) 

°'  ao>  *'  and  of  labourers  express  mention  be  made,   that  the  same 

"  justices  hold  their  sessions  four  times  in  the  year,  that  is  to 

"  say,  one  session  in  the  octave  of  the  Epiphany,  the  second 

"  within  the  second  week  in  Lent  ;  the  third  between  the  feasts 

"  of  Pentecost  and  St.  John  the  Baptist  ,•  the  fourth  within  eight 

"  days  of  St.  Michael." 

||  By  12  R.  2.  c.  10.  "  In  every  commission  of  the  justices  of 
"  peace  there  shall  be  assigned  but  six  justices,  with  the  justices 
"  of  assize,  and  the  said  six  justices  shall  keep  their  sessions  in 
"  every  quarter  of  the  year  at  the  least,  and  by  three  days,  if 
'*  need  be,  upon  pain  to  be  punished  according  to  the  discretion 
"  of  the  king's  council  at  the  suit  of  any  man  that  will  com- 
"  plain."  —  "  And  it  is  not  the  intent  of  this  statute  that  the 
"  justices  of  the  one  bench  or  of  the  other,  nor  the  Serjeants  at 
**  law,  in  case  that  they  shall  be  named  in  the  said  commissions, 
"  shall  be  bound  by  force  of  this  statute  to  hold  the  said  sessions 
"  four  times  in  the  year,  as  the  other  commissioners  who  are 
"  continually  abiding  in  the  country,  but  that  they  do  it  when 
«'  they  can  best  attend  to  it." 

•  And  by  this  statute  "  every  of  the  said  justices  shall  take  for 
"  their  wages  four  shillings  the  day  for  the  time  of  their  said 
"  sessions,  and  their  clerk  two  shillings  of  the  fines  and  amercia- 
«*  ments  arising  and  coming  of  the  same  sessions  by  the  hands 
'<  of  the  sheriff'." 

By  13  R.  2.  c.  7.  "  Whereas  it  is  contained  in  the  last  statute 
"  made  at  Cambridge  (12  11.  2.  c.  10.),  that  no  steward  of  any 
"  lord  shall  be  assigned  in  the  commission  of  justice  of  the 
*'  peace,  nevertheless  for  certain  causes  shewed  in  this  parlia- 
"  ment,  it  is  accorded  and  assented,  that  justices  of  the  peace  be 
"  made  of  new  in  all  the  counties  of  England,  of  the  most 
"  sufficient  knights,  esquires,  and  gentlemen  of  the  law  of  the 
"  said  counties,  notwithstanding  the  said  statute;  and  that  the 
"  said  justices  be  sworn  duly  and  without  favour  to  keep  and 
"  put  in  execution  all  the  statutes  and  ordinances  touching 
'*  their  offices." 

By  14  R.  2.  c.  n.  it  is  enacted,  "  That  in  every  county  be 
"  assigned  eight  justices  of  the  peace,  as  is  contained  in  the 
"  statute  of  Cambridge  (12  R.  2.  c.  10.),  besides  the  lords  assigned 
"  in  this  parliament;  and  that  the  estreats  of  the  said  justices 
"  be  doubled,  and  the  one  part  delivered  by  the  said  justices  to 
"  the  sheriff  to  levy  the  money  thereof  rising,  and  thereof  to 
"  pay  to  the  justices  and  their  clerks  their  wages  by  the  hand 
*'  of  the  said  sheriff'  by  indenture  betwixt  them  thereof  to  be 

«'  made  ; 
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"  made;  and  that  the  sheriffs  have  allowance  in  their  account 
"  in  the  exchequer  by  the  same  indenture.  And  that  no  duke, 
"  earl,  baron,  or  baronet,  albeit  they  be  assigned  justices  of  the 
"  peace,  and  hold  their  sessions  with  the  other  eight  justices, 
"  shall  take  any  wages  for  the  said  office.  And  that  the  justices 
"  who  hold  their  sessions  put  their  names  and  the  names  of 
"  their  clerks  in  the  same  estreats,  together  with  the  number  of 
"  the  days  of  their  sessions,  to  the  intent  that  the  sheriffs  may 
"  know  to  whom  to  pay  the  wages,  and  to  whom  not;  and  the 
*•  barons  of  the  exchequer  to  whom  to  allow,  and  to  whom 
"  not." 

By  1 7  R.  2.  c.  10.  reciting,  "  Forasmuch  as  thieves  notoriously 
"  defamed,  and  others  taken  with  the  manner  by  long  abiding 
"  in  prison  after  they  are  arrested  are  delivered  by  charters  and 
"  favourable  instruments  procured  to  the  great  hindrance  of  the 
"  people,  it  is  accorded  and  assented,  that  in  every  commission 
"  of  the  peace  through  the  realm,  where  need  shall  be,  two  men 
"  of  law  of  the  same  county  where  such  commission  shall  be 
"  made,  shall  be  assigned  to  go  and  proceed  to  the  deliver- 
"  ance  of  thieves  and  felons,  as  often  as  they  shall  think  it 
•'  expedient." 

By  2  H.  5.  st.  i.  c.  4.  §  2.  it  is  enacted,  "  That  the  justices  of 
"  peace  in  every  shire  named  of  the  quorum  be  resiant  within 
"  the  same  shire,  (except  lords  named  in  the  commission,  and 
"  also  except  the  justices  of  the  one  bench,  and  of  the  other,  the 
"  chief  baron  of  the  exchequer,  Serjeants  at  law,  and  the  king' a 
"  attorney,  for  the  time  that  the  same  justices,  chief  baron,  ser- 
**  jeants  at  law,  and  king's  attorney  are  attending  and  occupied 
"  in  the  king's  court,  or  elsewhere  occupied  in  the  king's  ser- 
"  vice),  and  make  their  sessions  four  times  by  the  year,  (that  is 
"  to  say,)  in  the  first  week  after  the  feast  of  St.  Michael,  and 
"  the  first  week  after  the  feast  of  the  Epiphany,  and  in  the  first 
"  week  after  the  close  of  Easter,  and  in  the  first  week  after  the 
"  translation  of  St.  Thomas  the  Martyr,  and  more  often,  if  need 
"  be.  And  that  the  same  justices  hold  their  sessions  through- 
"  out  England  in  the  same  weeks  every  year  henceforth." 

By  54  G.  3.  c.  84.  the  quarter  sessions  for  the  Michaelmas 
quarter  shall  in  every  year  be  holden  for  every  county,  riding, 
division,  city,  borough,  and  place  within  England  and  Wales, 
and  for  Bcr^ick-upon-Tweed,  in  the  first  week  after  the  eleventh 
day  of  October  in  every  year,  instead  of  the  time  before  ap- 
pointed for  holding  the  same;  but  this  not  to  alter  the  time  of 
holding  the  sessions  for  London  or  Middlesex.^ 

These  seem  to  be  the  most  general  statutes  relating  to  the  See  Mr.  Chet- 
authority  of  justices  of  peace,  besides  which  there  are  a  very  wynd's  highly 
great  number  of  subsequent  statutes  which  give  them  particular  JSEJTfi 
powers,  sometimes  to  one  justice,  sometimes  to  two,  sometimes  Burn's  Justice 
in  their  sessions,  sometimes  out  of  their  sessions;  of  which  in 
this  place  I  shall  no  otherwise  take  notice  than  by  observing,  a  Salk.  475. 
that  where  by  statute  a  special  authority  is  given  to  justices  of  P1'/4*  *  Burr* 
peace,  it  must  be  exactly  pursued.  •  *6 

-     (C)  Of 
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(C)  Of  their  Commission,  and  Manner  of  appointing 

them. 

Lamb,  book  i.  JUSTICES  of  the  peace  can  only  be  appointed  by  the  king's 

0.5.    Brook,  commission,  and  such  commission  must  be  in  his  name.     But 

Commission,  .fc  .g  not  requjsjte  tnat  there  shOuld  be  a  special  suit  or  appli- 

ed 3.  Lev.  219.  cation  to,  or  warrant  from,  the  king  for  the  granting  thereof, 

[Justices  of  which  is  only  requisite  for  such  as  are  of  a  particular  nature  ; 

the  peace  as  constituting  the  mayor  of  such  a  town,  and  his  successors, 

may   k^of6  perpetual  justices  of  the  peace  within  their  liberties,  #c.,  which 

parliament  ;  as  commissions  are  (a)  neither  revokable  by  the  king,  nor  deter- 

the  Bishop  minable  by  his  death,  as  the  common  commission  for  the  peace 

of  Ely  and  his  jSj  wnich  js  made  of  course  by  the  lord  chancellour  according 
to  his  discretion  (i) 


Bishop  of  Durham  and  his  temporal  chancellour,  and  the  Archbishop  of  York  and  his  temporal 
chancellour  of  the  liberty  of  Hexam,  by  stat.  27  H.  8.  c.  23.  §  20,  ai,  aa.]  (a)  Nor  can  a 
justice  of  peace  of  a  corporation,  created  by  patent,  resign.  Roll.  Rep.  135.  |j(6)  In  the 
exercise  of  his  discretion  in  this  respect,  the  chancellour,  in  modern  practice,  is  guided  by  the 
custos  rotulorumof  the  county,  whose  high  rank  and  extensive  local  connexions  seem  to  point 
him  out  as  well  qualified  to  advise  the  crown  in  so  important  an  appointment.  It  is  with  him, 
in  fact,  that  the  whole  of  this  duty  now  rests.  He  determines  when  a  new  commission  is 
necessary  :  fie  makes  the  application  for  it  :  and  he  nominates  the  commissioners  ;  for  the  list 
of  names  proper  to  be  inserted,  which  he  annexes  to  his  application  to  the  Great  Seal,  is  in 
general,  I  believe,  always,  implicitly  received.  It  is  not  then  to  be  wondered  that  the  com- 
mission is  occasionally  tinctured  with  the  sentiments  and  peculiar  notions  of  this  officer;  and 
that  a  description  of  men  freely  admitted  in  one  county  is  wholly  excluded  in  another.  It  is 
well  known  that  in  the  commissions  of  the  peace  for  two  counties  the  name  of  a  clergyman 
is  not  to  be  found,  while  the  clergy  form  so  large  a  proportion  of  the  magistrates  in  most 
others.  There  is  nothing  in  the  state  of  either  of  those  counties  which  makes  it  more 
dangerous  to  entrust  that  order  of  men  with  temporal  jurisdiction  in  it,  or  which  more 
especially  requires  they  should  be  confined  solely  to  the  performance  of  their  pastoral  duties. 
It  is  the  policy  of  the  custos  rotulorum  to  exclude  them  ;  and  to  that  policy  the  Great  Seal 
defers.  || 

a  Hawk.  P.  C.  The  form  of  the  commission  of  the  peace,  as  it  is  at  this  day, 
c.  8.  §  a.  waSj  according  to  Hawkins,  settled  by  the  judges  about  the 

Lamb  b^c  o    33  ^z>  an^  *s  m  substance  as  followeth. 

a  Hawk.  P.C.  Beginning  with  a  salutation  from  the  king  to  the  several  per- 
c.  8.  $  83.  sons  named  in  it,  it  afterwards  assigns  them,  and  every  one  of 
them  jointly  and  severally,  the  king's  justices  to  keep  the  peace 
in  such  a  county,  and  to  cause  to  be  kept  all  statutes  made  for 
the  good  of  the  peace  and  quiet  government  of  the  people,  as 
well  within  liberties  as  without,  and  to  punish  all  those  who  shall 
offend  against  any  of  the  said  statutes,  and  to  cause  all  those  to 
come  before  them,  or  some  of  them,  who  shall  threaten  any  of 
the  people  as  to  their  persons,  or  the  burning  of  their  houses,  in 
order  to  compel  them  to  find  surety  for  the  peace  or  good 
||(c)  Upon  behaviour  (c)  ;  and  if  they  shall  refuse  to  find  such  surety,  to 

the  statute  of   cause  them  to  be  safely  kept  in  prison  till  they  shall  find  it. 
34E.3.c.x., 

according  to  Mr.  Crompton,  is  grounded  the  power  of  justices  to  bind  to  the  good  behaviour  ; 
a  power  which  Lord  Hale  says,  though  expressed  generally  and  wkhout  any  limitation,  is  not 
intended  to  be  perpetual,  but  in  nature  of  bail,  viz.  to  appear  at  such  a  day  at  their  sessions, 
and  in  the  mean  time  to  be  of  good  behaviour,  a  Hawk.  P.  C.  136.  But  it  has  been  lately 

holden 
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holden  by  the  Court  of  K.  B.  that  a  justice  of  the  peace  is  authorized  to  require  surety  of  the 
peace  for  a  limited  time  (e.  g.  two  years)  according  to  his  discretion,  and  that  he  need  not 
bind  the  party  over  to  the  next  sessions  only.  Willes  v.  Bridger,  7  B.  &  A.  178.  The  power 
of  the  justices,  said  Lord  C.  J.  Abbot,  in  giving  judgment  in  this  case,  is  derived  from  their 
cominission ;  and  is  founded  in  the  first  clause,  or  assignavimus  of  the  commission;  and  by 
that  clause  the  power  is  given  to  any  one  justice,  and  not  to  two  or  more,  as  is  done  by  the 
second  clause,  which  relates  to  the  taking  and  trial  of  indictments,  and  some  other  matters; 
and  therefore,  if  a  single  judge  cannot  take  security  for  a  longer  period  than  until  the  next 
sessions,  it  will  be  difficult  to  shew  that  a  number  of  justices,  assembled  at  sessions,  can  take 
it  for  a  longer  time ;  and  unless  they  can  do  so,  then,  as  it  may  be  in  most  cases  expedient  that 
the  period  of  surety  should  be  longer  than  the  interval  between  sessions  and  sessions,  both 
parties,  or,  at  least,  the  party  required  to  give  the  surety,  and  his  mainpernors,  must  be 
harassed  by  repeated  attendances  to  accomplish  an  object  which  may  be  as  well  effected  by  a 
single  attendance,  at  which  the  whole  matter  may  be  heard  and  discussed.  |j 

Then  it  goes  on,  and  assigns  them,  and  every  two  or  more  of  a  Hawk.  P.  C. 
them,  (of  which  number  either  such  or  such  a  particular  person  c* 8>  §  *3* 
among  them  is  specially  required  to  be  justices,)  to  inquire  by 
the  oath  of  good  and  lawful  men  of  the  same  county,  of  all 
felonies,  witchcrafts,  inchantments,  sorceries,  magic  art,  tres- 
passes, forestallers,  regrators,  ingrossers,  and  extortions  what- 
soever, and  of  all  other  offences  of  which  justices  of  the  peace 
may  lawfully  inquire;  also,  of  all  those  who  shall  go  or  ride 
armed,  $c.  or  in  companies,  to  the  disturbance  of  the  peace, 
and  also  of  all  inn-holders,  and  others,  who  shall  offend  in  the 
abuse  of  weights  or  measures,  or  selling  of  victuals,  Sfc.  and  also 
of  all  sheriffs,  bailiffs,  stewards,  constables,  gaolers,  and  other 
officers,  who  shall  be  faulty  in  the  execution  of  their  offices;  and 
to  inspect  all  indictments  taken  before  them,  or  any  of  them,  or 
other  former  justices  of  the  peace  for  the  same  county,  and  to 
make  and  continue  process  against  all  the  persons  so  indicted, 
till  they  shall  be  taken,  or  render  themselves,  or  be  outlawed, 
and  to  hear  and  determine  all  the  felonies  and  other  offences 
aforesaid  ;  provided,  that  if  a  cause  of  difficulty  shall  arise,  they 
shall  not  proceed  to  give  judgment,  except  in  the  presence  of 
some  justice  of  one  of  the  benches,  or  of  assise. 

And  it  then  commands  them  to  make  inquiries  of  the  pre-  a  Hawk.  P.  C. 
raises,  and  to  hear  and  determine  the  same,  at  certain  days  and  c-  8.  §  aj. 
places,  which  they,  or  any  such  two  or  more  of  them,  shall  ap- 
point; and  then  it  goes  on,  and  commands  the  sheriff  of  the 
county  to  return  before  them,  at  certain  days  and  places  to  be 
made  known  to  him  by  them,  such  and  so  many  lawful  men  of 
his  bailiwick,  by  whom  the  truth  of  the  premises  may  be  best 
known  and  inquired;  and  then  concludes,  by  assigning  some 
one  of  them  keeper  of  the  rolls  of  the  peace  in  the  same  county, 
and  commanding  him  to  cause  to  be  brought  before  himself  and 
his  fellows,  at  the  said  days  and  places,  the  writs,  precepts,  pro- 
cesses, and  indictments  aforesaid. 

My  Lord  Hale  gives  us  the  same  commission,  which  at  pre-  a  Hal.  Hist, 
sent,  says  he,  consists  of  two  clauses  of  assignavimus ,•  by  the  first  P-  C.  43. 
of  which  each  of  them  is  made  a  justice  or  conservator  of  the 
peace ;  by  the  second  assignavimus,  power  is  given  to  them,  or 
two  of  them,  whereof  one  of  the  quorum,  to  hear  and  determine  Stamf.  P.  C. 
felonies,  and  other  matters;  for  the  bare  making  them  justices  B.  a.  0.5! 
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of  the  peace,  without  this  clause,  doth  not  give  them  power  to 
hear  and  determine  indictments.  He  also  takes  notice  of  a 
proviso  in  the  said  commission,  viz.  that  in  case  of  difficulty 
arising,  then  to  respite  judgment  till  the  justices  of  assise  come 
into  the  county,  fyc. 

It  seems  agreed  that  justices  of  the  peace  may,  by  virtue  of 
their  commission,  execute  as  well  the  statutes  made  before  the 
reign  of  Eehv.  3.  for  the  better  keeping  of  the  peace,  such  as  the 
statutes  of  Winchester  and  Westminster,  Sfc.  as  those  made  since 
that  time;  and  yet  the  statutes  which  ordain  justices  of  the 
peace,  say  nothing  of  the  execution  of  those  former  statutes ; 
from  whence,  says  Hawkins,  it  appears  that  the  king  may, 
by  commission,  authorize  whom  he  pleases  to  execute  a 
statute. 

||  By  5  W  &  M.  c.  4.  the  crown  may  by  commission  under  the 
great  seal  of  England  constitute  such  number  of  justices  of  the 
peace  in  the  counties  in  Wales,  as  it  shall  think  fitting  and  con- 
venient, in  the  same  manner  as  it  does  in  England;  and  the 
persons  so  constituted  shall  have  as  full  power  to  execute  the 
office  of  justice  of  the  peace  as  any  other  justice  might  have  done 
before  the  passing  of  the  act.  The  king's  power  in  this  respect 
had  been  limited  to  eight  justices  in  each  county,  by  34  &  35 
H.  8.  c.  26.  §  55.,  which  clause  this  act  repealed. || 
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~DY  the  statute  2  H.  5.  st.  2.  c.  I.  it  is  enacted,  "  That  justices 
"  of  peace  shall  be  made  in  the  counties  of  England  of 
"  most  sufficient  persons  dwelling  in  the  same  counties,  by  the 
"  advice  of  the  chancellour  and  of  the  king's  council,  without 
"  taking  other  persons  dwelling  in  foreign  counties  to  execute 
"  such  office,  except  the  lords  and  the  justices  of  assises  to  be 
"  named  by  the  king  and  his  council,  and  except  all  the  king's 
'•*  chief  stewards  of  the  lands  and  seignories  of  the  duchy  of 
"  Lancaster  in  the  north  parts  and  in  the  south  for  the  time 
"  being." 

1|  By  i  E.  6.  c.  7.  §  4.  it  is  enacted,  "  That  albeit  any  person  or 
"  persons  being  justice  of  assise,  justice  of  gaol  delivery,  or  jus- 
"  tice  of  peace,  within  any  of  the  king's  dominions,  or  being  in 
"  any  other  of  the  king's  commissions  whatsoever,  shall  fortune 
"  to  be  made  or  created  duke,  archbishop,  marquess,  earl,  vis- 
"  count,  baron,  bishop,  knight,  justice  of  the  one  bench  or  of 
"  the  other,  serjeant  at  law  or  sheriff,  yet  that  notwithstanding, 
"  he  and  they  shall  remain  justice  and  commissioner,  and  have 
"  full  power  and  authority  to  execute  the  same,  in  like  manner 
"  and  form  as  he  or  they  might  or  ought  to  have  done  before 
"  the  same."  But  by  i  Mar.  sess.  2.  c.  8.  reciting  the  above 
clause  in  the  I  E.  6.  c.  7.  and  that  sithence  the  making  of  that 
act  divers  persons  being  in  commission  of  the  peace  in  one 
county  had  been  made  sheriffs  of  the  same  county,  and  had  ex- 
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efcised  either  of  the  said  offices,  which  seemeth  not  to  be  con- 
venient; wherefore  it  is  enacted,  "  That  no  manner  of  person 
"  or  persons  having,  using,  or  exercising  the  office  of  the  sheriff 
"  of  any  county  or  counties,  shall  use  or  exercise  the  office  of  the 
"  justice  of  the  peace,  by  force  of  any  commission,  or  otherwise, 
"  in  any  county  or  counties  where  he  or  they  shall  be  sheriff, 
"  during  the  time  only  that  he  or  they  shall  use  or  exercise  the 
"  said  office  of  sheriffwick,  any  thing  in  the  said  former  act  to  the 
"  contrary  in  any  wise  notwithstanding.  And  that  all  and  every 
"  act  or  acts  to  be  done  by  such  sheriff  and  sheriffs  by  authority  of 
"  any  commission  of  the  peace,  during  the  time  above-said,  shall 
"  be  void  and  of  none  effect." 

[Also,  if  he  be  made  a  coroner,  this,  by  some  opinions,  is  a  Dalt.  c.  3. 
discharge  of  his  authority  of  justice. 

By  5  Geo.  2.  c.  18.  §  2.  no  attorney,  solicitor,  or  proctor,  shall 
be  a  justice  of  the  peace  during  the  time  he  shall  continue  in  the 
practice  of  that  business.] 

By  the  statute  18  H.  6.  c.  1 1.  it  is  enacted,  "  TJiat  no  justice  In  an  indict- 
"of  peace  within  the  realm  of  England,   in  any  county,  shall  merit  on  this 
"  be  assigned  or  deputed,  if  he  have  not  lands  or  tenements  to  ^fsf^11 
u  the  value  of  2O/.  per  annum,  except  in  cities,   towns  corpo-  shewn  that 
"  rate,  $c."  he  had  a 

commission, 
and  did  some  act  pursuant  thereto,  not  having  lands,  $c.    Cro.  Ja,  643,  644. 

And  now  by  the  18  G.  2.  c.  20.  it  is  enacted,  "  That  no  per- 
"  son  shall  be  capable  of  being  a  justice  of  the  peace,  or  to  act  as 
„"  a  justice  of  the  peace,  for  any  county  within  that  part  of 
"  Great  Britain  called  England,  or  the  principality  of  Wales,  who 
"  shall  not  have  an  estate  of  freehold  or  copyhold,  to  and  for  his 
"  own  use  and  benefit,  in  possession  for  life,  or  for  some  greater 
"  estate,  either  in  law  or  equity,  or  an  estate  for  years,  determin- 
"  able  upon  one  or  more  life  or  lives,  or  for  a  certain  term,  ori- 
"  ginally  created  for  twenty-one  years  or  more,  in  lands,  tene- 
"  ments,  or  hereditaments,  lying  in  that  part  of  Great  Britain 
"  called  England,  or  principality  of  Wales,  of  the  clear  yearly 
"  value  of  one  hundred  pounds,  over  and  above  what  will  satisfy 
"  and  discharge  all  incumbrances  that  may  affect  the  same,  [and 
"  over  and  above  all  rents  and  charges  payable  out  of,  or  in  re- 
"  spect  of  the  same ;  and  who  shall  not  be  seised  of,  or  entitled 
"  unto  in  law  or  equity,  to  and  for  his  own  use  and  benefit,  the 
"  immediate  reversion  and  remainder  of  and  in  lauds,  tenements, 
"  or  hereditaments,  lying  or  being  as  aforesaid,  which  are  leased 

t* 

"  for  one,  two,  or  three  lives,  or  for  any  term  of  years  detennm- 
"  able  upon  the  death  of  one,  two,  or  three  lives,  upon  reserved 
"  rents,  and  which  are  of  the  clear  yearly  value  of  three  hundred 
"  pounds ;  and  who  shall  not,  before  he  takes  upon  himself  to 
"  act,  at  some  general  or  quarter  sessions  for  the  county,  riding, 
"  or  division  for  which  he  does  or  shall  intend  to  act,  first  take 
"  and  subscribe  the  oath"  of  his  having  such  qualifications  above 
required. 

VOL.  IV.  R  r  The 
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The  oath  so  taken  and  subscribed  shall  be  kept  by  the  clerk 
©f  the  peace  among  the  records  of  the  sessions. 

And  the  clerk  of  the  peace  shall  on  demand  forthwith  deliver 
an  attested  copy  to  any  person  paying  is.  for  the  same;  which 
being  proved  to  be  a  true  copy  of  such  oath,  shall  be  admitted 
in  evidence  on  any  issue  in  an  action  brought  on  this  act. 

And  if  any  person  shall  act  as  justice,  without  having  taken 
and  subscribed  the  said  oath,  or  without  being  qualified  as 
above,  he  shall  for  every  offence  forfeit  ioo/.,  half  to  the  poor  of 
the  parish  wherein  he  most  usually  resides,  and  half  to  him  who 
shall  sue,  with  full  costs.  The  prosecution  to  be  in  six  months. 

And  in  such  action,  the  proof  of  the  qualification  shall  lie  on 
such  person  against  whom  it  is  brought. 

And  if  the  defendant  intends  to  insist  upon  any  lands  not  con- 
tained in  such  oath,  he  shall  at  or  before  the  time  of  pleading 
deliver  to  the  plaintiff  or  his  attorney  a  notice  in  writing  specify- 
ing such  lands,  and  the  parish  and  county  where  they  are  situate 
(offices  and  benefices  excepted,  which  it  shall  be  sufficient  to 
ascertain  by  their  usual  names) :  And  if  the  plaintiff  in  such  suit 
shall  think  fit  thereon  not  to  proceed  further,  he  may  with  leave 
of  the  Court,  discontinue  his  suit,  on  payment  of  costs  to  the 
defendant  as  the  Court  shall  award. 

Upon  the  trial,  no  estate,  but  what  is  contained  in  the  oath 
and  notice,  shall  be  admitted  as  any  part  of  the  qualification. 

Provided,  that  where  the  qualification  or  any  part  thereof 
consists  of  rent,  it  shall  be  sufficient  to  specify  in  such  oath  or 
notice  so  much  of -the  lands,  out  of  which  such  rent  is  issuing, 
as  shall  be  of  sufficient  value  to  answer  the  rent. 

And  if  the  plaintiff  or  informer  shall  discontinue  (otherwise 
than  as  aforesaid)  or  be  nonsuit,  or  judgment  be  given  against 
him,  he  shall  pay  treble  costs. 

But  this  shall  riot  extend  to  any  city,  town,  or  liberty,  having 
justices  of  their  own;  nor  to  any  peer,  lord  of  the  privy  council, 
judge,  attorney  or  solicitor  general,  or  to  the  justices  of  the  great 
sessions  of  Cheshire  and  Wales,  or  to  the  eldest  son  or  heir 
apparent  of  a  peer,  or  of  any  person  qualified  to  serve  as  a 
knight  of  the  shire ;  nor  to  the  officers  of  the  board  of  green 
cloth,  or  principal  officers  of  the  navy,  or  the  two  under-secre- 
taries  in  each  of  the  offices  of  the  principal  secretary  of  state,  or 
to  the  secretary  of  Chelsea  College,  in  their  respective  liberties ; 
or  to  the  heads  of  colleges  or  halls,  or  vice-chancellour  of  either 
of  the  universities,  or  to  the  mayor  of  Oxford  or  Cambridge. 

||  On  renewing  the  commission  of  the  peace  (which  generally  (a) 
happens  as  any  person  is  newly  brought  into  the  same)  there 
Cometh  a  writ  of  dedimus  potestatem  directed  out  of  chancery  to 
some  ancient  justice  or  other  to  take  the  oath  of  him  which  is 
newly  inserted,  which  is  usually  in  a  schedule  annexed,  and  to 
certify  the  same  into  that  court,  at  such  a  day  as  the  writ 
commands.  This  oath  seems  to  be  founded  on  the  statute  of 
13  R.  2.  e.  7.  supra,  which  requires  the  justices  to  be  sworn 

duly, 
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duly,   and  without  favour,  to  put  in  execution  the  statutes  and   dorsed  on 

ordinances  touching  their  offices.  the  ?ld  COIT 

mission,  and 

the  seal  is,  pro  forma,  applied  again  to  the  same  wax. 

Besides  this  oath,  which  is  called  the  oath  of  office,  the  justices 
are  required  to  take  the  oath  of  qualification  under  the  1  1  G.  2., 
and  also  the  oaths  of  allegiance  and  supremacy  and  abjuration, 
and  to  subscribe  the  declaration  against  transubstantiation. 

By  i  G.  3.  c.  13.  §  2.  no  person  who  has  once  taken  the  oaths 
under  a  writ  of  dedimits  potestatem,  shall  be  obliged,  upon  the 
issuing  of  a  new  commission,  to  sue  out  or  have  any  other 
dedimus  potestatem  from  the  clerk  of  the  crown  ;  but  the  clerk 
of  the  peace  or  his  deputy  shall,  on  every  new  commission  being 
issued,  prepare  a  parchment  roll,  with  the  oaths  annexed  to  and 
usually  taken  under  the  writ  of  dedimus  potestatem  engrossed  on 
such  roll,  and  shall  administer  without  fee  to  such  justices  the 
oaths  in  sucii  roll  specified:  which  justices,  having  taken  the 
said  oaths,  shall  subscribe  their  names  on  the  said  parchment 
roll,  and  the  said  roll  shall  be  kept  among  the  records  of  the 
sessions.  And  by  7  G.  3.  c.  9.  no  persons  who  have  been  or 
shall  be  appointed  justices  by  any  commission  granted  by  his 
present  majesty,  and  have  taken  and  subscribed  or  shall  take  and 
subscribe  the  oaths  mentioned  in  the  said  act  of  i  G.  3.  (viz.  the 
oath  of  office,  and  of  being  duly  qualified  as  required  by  1  8  G.  2. 
supra,)  and  no  persons  who  shall  be  appointed  justices  by  any 
commission  which  shall  be  granted  after  his  majesty's  demise  by 
any  of  his  successors,  and  shall  have,  after  issuing  the  first  com- 
mission whereby  they  shall  be  appointed  justices  in  the  reign  of 
any  succeeding  king,  taken  and  subscribed  the  said  oaths,  shall 
be  obliged  during  the  present  or  any  future  reign,  in  which  such 
oaths  shall  have  been  so  taken  and  subscribed  as  aforesaid,  to 
take  and  subscribe  the  same  oaths,  for  or  by  reason  of  such  per- 
sons being  again  appointed  justices  of  the  peace  by  any  subse- 
quent commission  or  commissions  which  shall  be  granted  during 
any  such  reign.  || 

Although  a  man  be  a  mayor,  yet  it  doth  not  follow  that  he  is  a  Ld.  Raj-m. 
a  justice  of  the  peace,  for  that  must  be  by  particular  grant  in  the  I03°' 
charter.    Per  Holt  C.  J.    But  although  he  be  not  a  justice  of  the  3  Inst.  ia. 

peace  by  the  charter,  yet  there  are  many  cases,  saith  Dr.  Burn,  UThe  lo^d 
u       •     i      L  •       •          r\i  •          mayor  of 

wherein  he  hath  the  same  power  as  a  justice  01  the  peace  given  i,0'ndon, 

unto  him  by  particular  statutes;  as  for  instance,  with  regard  to  virtute  offidi, 
the  customs,  ale-houses,  Lord's  day,  swearing,  gaming,  weights,  before  any 
servants,  fuel,  leather,  orchards,  soldiers,  and  divers  others.] 


justices  of  the  peace,  was  a  conservator  of  the  peace,  and  thereof  the  Court  will  take  notice; 
and  also  upon  account  of  the  statute  8  H.  6.  c.  a6.  which  makes  all  mayors  justices  of  the 
peace,  n  Mod.  47.  argvendo.\\ 


R  r  2  (E)   Of 
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(E)  Of  their  Authority  and  Jurisdiction  pursuant  to 
their  Commission,  and  the  general  Statutes  relating 
to  them  :  And  herein, 

i.   What  Jurisdiction  they  have  in  relation  to  Treason  and  Mis- 
prision  of  Treason. 


TT  seems  to  be  clearly  agreed,  that  justices  of  the  peace  have 
A  not  jurisdiction  to  (a)  hear  and  determine  treason,  prcemunire, 


Dalt.  0.90. 
H.  H.  P.  C. 

3°H  3H°p3ca'  or  misPrisi°n  °f  treason. 
44.  a  Hawk.  P.  C.  c.  8.  §  34.  (a)  In  H.  H.  P.  C.  372.,  it  is  laid  down  as  the  opinion  of  Chief 
Justice  Roll,  that  justices  of  the  peace  may  take  an  indictment  of  treason,  though  they  cannot 
determine  it.  —  But  in  another  place,  viz.  H.H.  P.  C.  305.,  my  Lord  Hale  says  expressly,  that 
they  cannot  take  an  indictment  of  it. 

Vide  the  But  as  these  offences  are  against  the  peace  of  the  king  and  of 

authorities  tne  realmj  any  justice  of  the  peace  may,  either  upon  his  own 
(^And  these  knowledge,  or  the  complaint  of  others,  cause  any  person  to  be 
informations  apprehended  for  any  such  offence,  and  such  justice  may  take 
taken  upon  the  examination  of  the  person  so  apprehended,  and  the  (b)  in- 
oath,  as  they  formation  of  all  those  who  can  give  material  evidence  against 
in3  sworn  to  him,  and  put  the  same  in  writing,  and  also  bind  over  such  as  are 
by  the  justice,  able  to  give  any  such  evidence  to  the  King's  Bench  or  gaol- 
or  his  clerk,  delivery,  and  certify  his  proceedings  to  the  same  court  to  which 
that.  took  ne  sha]i  bind  over  such  informers.  And  this  doctrine  seems  to 
trulv'taken  ^e  established  by  constant  practice,  especially  since  the  statutes 
may  be  read  of  I  &  2  P.  &  M.  c.  13.  and  3  P.  &  M.  c.  10.  which,  directing 
in  evidence  justices  of  peace  to  proceed  in  this  manner  against  persons 
against  the  brought  before  them  for  felony,  seem  to  give  them  a  dis- 
t-helnformant  cretionary  power  of  proceeding  in  like  manner  against  persons 
be  dead,  or  accused  of  the  above-mentioned  offences. 
not  able  to 

travel,  and  sworn  so  to  be.  Also,  says  my  Lord  Hale,  by  the  opinion  of  some,  if  he  were 
bound  over,  and  appear  not,  they  may  be  read  ;  but  this,  he  says,  is  questionable,  a  H.  H. 
P.  C.  305.  But  for  this  vide  %  Hawk.  P.  C.  46. 

a  H.  H.  P.  C.        Also,  by  some  acts  of  parliament,  justices  of  peace  may  take 

44-  "  indictments  of  particular  treasons  ;  but  those  presentments  they 

must  certify  into  the  King's  Bench  or  gaol-delivery,  as  the  case 
shall  require;  as  upon  the  statute  of  5  Eliz.  c.  2.  for  maintaining 

Leon.  439.  the  authority  of  the  see  of  Rome-,  13  Eliz.  c.  2.  for  bringing  in 
bulls  for  absolution,  Agnus  Dei,  fyc.  23  Eliz.  c.  I.  for  with- 
drawing and  reconciling,  or  being  withdrawn  from  the  king's 
allegiance. 

a  H.H.  P.  C.        So,  by  the  statute  of  3  H.  5.  c.  7.  as  to  treason  for  clipping, 

45-  Sfc.  power  was  given  to  the  justices  of  peace  to  inquire  and  make 
process  thereupon,  and  anciently  that  clause  was  put  into  their 
commission,  but  now  omitted;  for  by  the  stat.  of  i  Mar.  c.  i. 
the  act  of  3  H.  5.  c.  6.  is  repealed,  and  consequently  the  acts 
3  H.  5.  c,  7.  that  gave  power  to  justices  of  peace  to  inquire 
touching  it. 

2.  What 


(E)  Oftteir  Authority  and  Jurisdiction,  $c. 

2.  What  in  relation  to  Felonies. 

It  seems  to  have  been  a  matter  of  some  doubt,  whether  justices  Cro.  Ja.  3*. 

of  peace,  as  such,  have  power  to  hear  and  determine  felonies,  $c.  Yelv-  46. 

and  this  doubt  seems  to  have  arisen  from  the  general  words  of  a     oil.  Rep. 

34  E.  3.  c.  i.  which  is  express,  that  the  persons  assigned  to  keep  ^pl.  29.^' 

the  peace  shall  have  power,  among  other  things,  to  hear  and  de-  2  Hawk.  P.  C. 

termine  felonies,  fyc.  c.  8.  fi  33. 

But  it  seems  to  be  now  settled,  that  justices  of  peace  have  no  Stamf.  P.  C. 

power  to  hear  and  determine  felonies,  unless  they  be  authorized  £3- 

so  to  do  by  the  express  words  of  their  commission ;  and  that  their  2  Ty°^ "p1  (?" 

jurisdiction  to  hear  and  determine  murder,  manslaughter,   and  43. 

other  felonies  and  trespasses,  is  by  force  of  the  second  assigna-  a  Hawk.  P.  C. 

vimus  in  their  commission,  which  gives  them,  or  two  of  them,  c- 8>  $  33« 
whereof  one  of  the  quorum,  power  to  hear  and  determine  fe- 
lonies, Sfc. 

And  hence  it  hath  been  lately  adjudged,  that  the  caption  of  DomintaRex 

an  indictment  of  trespass  before  justices  of  the  peace,  without  v-  Carter, 

adding  necnon  ad  diversasfclonias,  SfC.  assjgnat.,  is  naught.  -  "g'n    eo"1* 

But,  though  justices  of  peace,  by  force  of  their  commission, 
have  authority  to  hear  and  determine  murder  and  manslaughter, 
yet  they  seldom  exercise  a  jurisdiction  herein,  or  in  any  other  of- 
fences in  which  clergy  is  taken  away;  and  this,  says  my  Lord 
Hale,  is  for  two  reasons : 

r.  By  reason  of  the  monition  and  clause  in  their  commission,   a  H.  H.  P.  C. 
•viz.  in  cases  of  difficulty  to  expect  the  presence  of  the  justices  of  46. 
assise. 

2.  By  reason  of  the  statute  of  i  &  2  P.  &  M.  c.  13.  which 
directs  justices  of  the  peace,  in  case  of  manslaughter  and  other 
felonies,  to  take  the  examination  of  the  prisoner,  and  the  in- 
formation of  the  fact,  and  put  the  same  in  writing,  and  then  to 
bail  the  prisoner,  if  there  be  cause,  and  to  certify  the  same, 
with  the  bail;  at  the  next  gaol-delivery;  and  therefore  in  cases 
of  great  moment,  they  bind  over  the  prosecutors,  and  bail  the 
party,  if  bailable,  to  the  next  gaol-delivery;  but  in  smaller 
matters,  as  petty  larceny,  and  some  cases,  they  bind  over  to 
the  sessions.  But  this  is  but  in  point  of  discretion  and  con- 
venience, not  because  they  have  not  jurisdiction  of  the  crime. 

3.   What  in  relation  to  inferior  Offences. 

The  jurisdiction  herein  given  to  justices  of  peace  by  particular  6  Mod.  138. 
statutes  is  so  various,  and  extends  to  such  a  multiplicity  of  cases, 
that  it  were  endless  to  endeavour  to  enumerate  them  :  also,  they 
have,  as  justices  of  the  peace,  a  very  ample  jurisdiction  in  all 
matters  concerning  the  peace. 

And,  therefore,  it  hath  been  holden,  that  not  only  assaults  and  Lev.  139. 
batteries,  but  libels,   barratry,   and  common  (a)  night-walking,  Sid.  171. 
and  haunting  bawdy  houses,  and  such  like  offences,  which  have  p    uatc  gI7<3" 
a  direct  tendency  to  cause  breaches  of  the  peace,  are  cognizable  Cro.  Ja.  32. 

R  r  3  by  Yelv.  46. 
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by  justices  of  the  peace,  as  trespasses  within  the  proper  and  na- 
tural meaning  of  the  word. 
8alk.4o6.pl.i.       But  neither  perjury  nor  forgery  at  common  law,   nor  any 

Lr0'bPBIa0     Ot^er  SUCl1  *'ke  offences'  wm'ch  do  not  directly  tend  to  cause  a 
c  aja.  personal  wrong  or  open  violence,  are  cognizable  ,by  them,  un- 

less it  be  by  the  express  words  of  their  commission,  or  some 
statute. 

||  The  justices  are  empowered  by  a  recent  act  of  parliament  to 
inflict  summary  punishment,  in  certain  cases  of  wilful  and  ma- 
licious trespasses  on  public  or  private  property.  This  act  is  so 
important,  and  the  jurisdiction  it  confers  is  so  strongly  guarded, 
that  I  will  not  attempt  to  abridge  it,  but  will  set  it  out  at  length. 
By  i  G.  4.  c.  56.  "  If  any  person  or  persons  shall  wilfully  or 
"  maliciously  do  or  commit  any  damage,  injury,  or  spoil,  to  or 
"  upon  any  building,  fence,  hedge,  gate,  stile,  guide-post,  mile- 
"  stone,  tree,  wood,  underwood,  orchard,  garden,  nursery- 
"  ground,  crops,  vegetables,  plants,  land,  or  other  matter  or 
"  thing  growing  or  being  thereon,  or  to  or  upon  real  or  personal 
"  property,  of  any  nature  or  kind  soever,  and  shall  be  thereof 
"  convicted  within  four  calendar  months  next  after  the  com- 
"  mitting  of  such  injury,  before  any  justice  of  the  peace  for  the 
te  county,  riding,  division,  city,  town,  or  place  where  such  of- 
"  fence  shall  have  been  committed,  either  by  the  confession  of 
**  the  party  offending,  or  by  the  oath  of  one  or  more  credible 
"  witness  or  witnesses,  or  of  the  party  aggrieved  in  the  premises, 
"  which  oath  such  justice  is  hereby  empowered  to  administer, 
"  every  person  so  offending,  and  being  thereof  convicted  as  afore- 
"  said  shall  forfeit  and  pay  to  the  person  or  persons  aggrieved, 
"  such  a  sum  of  money  as  shall  appear  to  such  justice  to  be  a 
"  reasonable  satisfaction  and  compensation  for  the  damage  or 
"  injury  or  spoil  so  committed,  not  exceeding  in  any  case  the 
"  sum  of  five  pounds,  which  said  sum  of  money  shall  be  paid  to 
*'  the  person  or  persons  aggrieved;  but  in  case  such  conviction 
"  shall  take  place  on  the  sole  evidence  of  the  party  aggrieved, 
"  then  and  in  such  case  such  satisfaction  and  compensation  shall 
"  be  paid  to  the  overseer  or  overseers  of  the  poor  of  the  parish, 
"  township,  or  place  where  the  offence  was  committed ;  or  if  the 
"  conviction  shall  take  place  in  Ireland,  then  such  satisfaction 
"  and  compensation  shall  be  paid  to  the  governor  of  the  fever 
"  hospital  or  infirmary  of  the  county,  city,  town,  or  place  where 
"  the  offence  shall  have  been  committed,  to  be  by  him  or  them 
"  applied  for  the  relief  and  maintenance  of  the  poor  thereof,  or 
"  of  the  establishment  of  such  fever  hospital  or  infirmary;  and 
"  in  default  of  payment  of  the  sum  of  money  in  which  the  of- 
"  fender  or  offenders  shall  have  been  so  convicted  as  aforesaid, 
*c  immediately,  or  within  such  time  as  the  justice  shall  appoint 
"  at  the  time  of  conviction,  together  with  all  costs,  charges,  and 
"  expences  attending  the  conviction,  such  justice  shall  and  may 
"  commit  such  offender  or  offenders  to  the  common  gaol  or  house 
"  of  correction,  there  to  be  kept  to  hard  labour  for  any  time  not 
"  exceeding  three  calendar  months,  unless  such  penalty,  costs, 

"  and 
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*'  and  charges,  shall  be  sooner  paid  and  satisfied :  provided  al- 
"  ways,  that  if  any  such  damage,  injury,  or  spoil,  shall  have  been 
"  done  or  committed  as  aforesaid,  to  or  upon  any  church,  chapel, 
"  bridge,  building,  common  way,  or  other  property  whatsoever, 
"  whether  real  or  personal,  of  a  public  nature,  or  wherein  any 
"  public  right  is  concerned,  it  shall  or  may  be  lawful  to  and  for 
"  any  such  justice  to  proceed  against  and  convict  the  offender  or 
"  offenders,  within  the  time  aforesaid,  and  in  the  manner  afore- 
"  said,  in  any  sum  not  exceeding  five  pounds,  as  to  such  justice 
"  shall  seem  just  and  reasonable,  at  the  instance  and  upon  the 
"  information  of  any  person  prosecuting  such  offender  or  of- 
"  fenders,  and  to  order  and  direct  one  moiety  of  the  sum  to  be 
"  paid  for  such  offence  to  be  paid  to  the  person  so  prosecuting, 
"  and  the  other  moiety  to  and  for  the  use  of  the  poor  of  the 
"  parish,  township,  or  place  where  the  offence  shall  have  been 
"  committed;  and  in  default  of  payment  of  the  sum  in  which  any 
"  such  offender  or  offenders  shall  have  been  so  convicted  as  afore- 
"  said,  together  with  all  costs,  charges,  and  expences  attend- 
"  ing  such  conviction  as  aforesaid,  such  justice  shall  and  may 
"  commit  such  offender  or  offenders  to  the  common  gaol  or  house 
"  of  correction,  there  to  be  kept  to  hard  labour  for  any  time  not 
"  exceeding  three  calendar  months,  unless  such  penalty,  costs, 
"  and  charges,  shall  be  sooner  paid  and  satisfied. 

§  2.  "  If  any  male  person  or  persons  under  the  age  of  sixteen 
"  years  shall  offend  against  any  of  the  provisions  of  this  act,  it 
"  shall  be  lawful  for  the  justice  before  whom  he  or  they  shall 
"  have  been  convicted,  in  default  of  payment  of  the  sum  of 
"  money  awarded  against  him  or  them  by  the  said  justice,  to^ 
"  gether  with  all  costs,  charges,  and  expences  attending  such 
"  conviction,  immediately,  or  within  such  time  as  the  justice 
"  shall  appoint  at  the  time  of  conviction,  to  commit  such  of- 
"  fender  or  offenders  to  the  house  of  correction,  there  to  be  cor- 
"  reeled  and  imprisoned,  and  kept  to  hard  labour,  for  any  term 
"  not  exceeding  six  weeks. 

§  3.  "  For  the  more  easy  bringing  of  offenders  against  this  act 
"  to  justice,  it  shall  be  lawful  tor  any  constable  or  other  peace 
"  officer,  and  to  and  for  the  owner  or  owners  of  any  property  so 
"  damaged,  injured,  or  spoiled,  and  for  his,  her,  or  their  servant 
"  or  servants,  or  other  person  or  persons  acting  by  or  under  his, 
"  her,  or  their  authority,  and  for  such  person  or  persons  as 
"  he,  she,  or  they,  may  call  to  his,  her,  or  their  assistance, 
"  without  any  warrant  or  other  authority  than  by  this  act,  to 
**  seize,  apprehend,  and  detain  any  person  or  persons  who  shall 
"  have  actually  committed,  or  be  in  the  act  of  committing,  any 
"  offence  or  offences  against  any  of  the  provisions  of  this  act, 
"  and  to  take  him,  her,  or  them  before  any  justice  of  the  peace 
*'  for  the  county,  city,  or  place  where  the  offence  or  offences 
<c  shall  be  committed ;  and  such  justice  is  hereby  empowered  and 
"  required  to  proceed  and  act,  \vith  respect  to  such  offender  or 
<«  offenders,  in  manner  by  this  act  directed. 

§  5.  "It  shall  be  lawful  for  any  person  or  persons  so  con- 

II  r  4  "  Ticted 
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"  victed  by  any  justice  of  the  peace,  as  before  mentioned,  of  any 
"  offence  or  offences  against  this  act,  to  appeal  to  the  justices  of 
"  the  peace  assembled  at  the  general  quarter  sessions  or  general 
**  sessions  to  be  holden  for  the  county,  riding,   division,   city, 
"  town,  or  place  where  such  conviction  shall  be  made,  next  after 
'"  seven  days  from  the  time  of  such  conviction,  on  giving  imme- 
"  diatenoticeofsuch  appeal  and  of  the  matters  thereof,  and  finding 
"  sufficient  security,  to  the  satisfaction  of  such  justice,  for  prose- 
"  cuting  the  said  appeal  with  effect,  and  abiding  the  determin- 
"  ation  of  the  court  therein ;  and  such  justices,  in  such  general 
"  quarter  sessions  or  general  sessions,   shall  hear  and  determine 
"  the  matter  of  such  appeal,  and  may  either  confirm  or  quash 
"  and  annul  the  said  conviction,  and  award  such  costs  to  either 
"  party,  as  to  them  the  said  justices  shall  seem  just  and  reason- 
"  able;  and  the  decision  of  the  said  justices  therein  shall  be  final, 
"  binding,  and  conclusive;  and  no  proceedings  to  be  had  or 
"  taken  in  pursuance  of  this  act  shall  be  quashed  or  vacated  for 
"  want  of  form  only,  or  be  removed  by  certiorari,  or  any  other 
"  writ  or  process  whatsoever,  into  any  of  his  majesty's  courts  of 
"  record  at  Westminster,  or  elsewhere,  any  law  or  statute  to  the 
"  contrary  thereof  in  anywise  notwithstanding;  and  if  upon  the 
"  hearing  of  any  such  appeal,  the  judgment  of  the  justice  be- 
"  fore  whom  any  appellant  shall  have  been  convicted  shall  be 
"  confirmed,  such  appellant  shall  forthwith  pay  the  penalty  and 
"  costs  awarded  to  be   paid  by  such    appellant,   or  in  default 
*'  thereof,   shall  be  immediately  committed  by  the  said  court  to 
"  the  common  gaol  or  house  of  correction,  there  to  remain  for 
"  any  time   not  exceeding  six  calendar   months,    unless  such 
"  penalty  and  costs  shall  be  sooner  paid. 

§  6.  "  Nothing  in  this  act  contained  shall  repeal  or  affect  any 
"  act  or  acts  now  in  force,  whereby  any  person  or  persons  may 
"  be  subject  to  punishment  for  wilful  and  malicious  acts  of  tres- 
"  pass  to  any  property,  either  public  or  private,  or  shall  extend 
<{  to  any  case  of  wilful  or  malicious  mischief  or  trespass  to  pri- 
"  vate  property,  in  which  the  damage  claimed  shall  exceed  the 
"  sum  of  five  pounds,  or  to  any  case  wherein  it  shall  appear  to 
"  the  satisfaction  of  the  justice  or  justices  before  whom  thecom- 
"  plaint  is  made,  that  the  party  trespassing  acted  under  a  fair 
"  and  reasonable  supposition  that  he  had  a  right  to  do  the  act 
"  to  the  property  in  respect  whereof  the  trespass  was  committed 
"  or  alleged  to  have  been  committed,  or  to  do  or  commit  the  act 
"  complained  of;  or  shall  have  committed  such  trespass  in  hunt- 
"  ing  or  being  a  qualified  person,  and  having  duly  obtained  his 
"  certificate  authorizing  him  to  kill  game,  shall  have  committed 
"  the  injury  complained  of  in  the  pursuit  of  any  kind  of  game. 

§  7.  "  In  case  any  person  or  persons  shall  be  convicted  of  any 
"  offence  against  this  act,  before  any  justice  of  the  peace,  on 
"  the  complaint  or  information  of  any  person  or  persons,  or 
"  public  or  private  property  having  been  so  injured,  damaged, 
"  or  spoiled,  and  shall  have  paid  the  penalty,  costs,  and  charges 
"  under  such  conviction,  or  shall  have  suffered  the  imprisonment 

"  awarded 
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*'  awarded  for  non-payment  thereof,  then  and  in  every  such  case 
"  such  conviction  shall  and  may  be  pleaded  in  bar  of  any  action, 
"  suit,  or  information  that  shall  be  commenced,  instituted,  or 
"  prosecuted  for  such  and  the  same  offence  in  any  court  what- 
"  soever. 

§  8.  "  This  act  shall  be  in  force  in  England  and  Ireland,  and 
"  not  in  any  other  part  of  the  United  Kingdom."  j| 

4.  Haw  far  they  have  Power  to  proceed  on  Indictments  not  taken 
before  themselves. 

• 

Justices  of  the  peace  may  proceed  upon  indictments  taken  be-  2  H.  H.  P.  C. 
fore  their  predecessors,  which  depends  upon  the  statutes  1 1  H.  6.  c-46. 
c.  6.  and  i  E.  6.  c.  7.  §  6.  the  former  of  which,  reciting  the  in-  *  Hawk.P.C. 
conveniences  that  pleas  and  processes  upon  indictments  before 
justices  of  the  peace  had  often  been  discontinued  by  making  new 
commissions  of  the  peace,  to  the  great  loss  of  the  king,  fyc.  or- 
dains, that  such  pleas,  suits,  and  processes  before  justices  of  the 
peace  shall  not  be  discontinued  by  new  commissions  of  the  peace, 
but  stand  in  force,  and  that  the  new  justices,  after  they  have  the 
records  of  the  same  pleas  and  processes  before  them,  may  con- 
tinue, and  finally  hear  and  determine  the  same;  and  this  is  con- 
firmed by  the  i  E.  6.  c.  7. 

But  justices  of  peace  have  no  power  to  proceed  on  indict-  a  H.  H.  P.  C. 
ments  taken  before  a  coroner,  or  before  justices  of  over  or  gaol-  2.46. 
delivery,  or  to  deliver  persons  suspected  by  proclamation. 

But,  if  an  indictment  be  taken  before  the  sheriff  in  his  tourn,  *  H.  H.  P.  C. 

it  is  by  the  statute  of  i  E.  4.  c.  2.  to  be  delivered  to  the  justices  ?:£?' 

f,       J        .    ,    .  .  j  The  autho- 

ot  peace  at  their  next  session,  who  are  to  award  process  thereon  ^ty  with 

the  same  as  if  it  was  taken  before  them,  and  to  arraign,  and  which  justices 
deliver  or  fine  the  defendant.  of  the  peace 

were  invested 

had  so  much  lessened  the  business  of  the  tou'rn,  that  persons  interested  in  the  support  of 
those  courts  had  been  induced  to  try  unfair  means  of  supplying  the  loss  of  their  profits. 
This  is  the  reason  assigned  in  the  preamble  to  the  act  of  E.  4.  for  this  transfer  of  judicature 
from  the  tourn  to  the  quarter  sessions.  || 

5.  By  what  Justice  the  Jurisdiction  must  be  exercised;  and 
therein,  hov  far  a  Justice  of  a  County  may  act  out  of  it,  or 
'mihin  a  Liberty. 

Every  single  justice  has  regularly  a  jurisdiction  through  the  *  H.  H.  P.C. 
whole  county,  which  he  alone  may  exercise  for  the  preservation 

of  the  peace:  and  this  jurisdiction  he  has  by  virtue  of  his  com-  rOm°u* 
..  ,.,  .     J     ,  .          ..         f.    J  ,  Comb. 

mission,  which  constitutes  him  a  justice  of  peace;  but  the  power 

of  hearing  and  determining  offences  is  by  the  commission  given 
to    two,   or  more,  (a)  quorum  unus,   Sfc.   and    therefore  if  two  (a)  Cannot  be 
justices,  quorum  unus,    be  impowered   to   do  a  thing,    it  must  a  session  with- 
appear  that  one  was  of  the  quorum.  *  of  t^e^rum 

,5  Mod.  14.  152.     2  Ld.  Raym.  12-8. *  Orders  of  justices  are  not  to  be  vacated,  for  not 

expressing  one  of  them  to  be  of  the  quorum.  26  Geo.  2.  c.  27.  [And  by  7  Geo.  3.  c.  21.,  in 
Cities,  boroughs,  towns  corporate,  franchises,  and  liberties,  which  hare  only  one  justice  of  the 

quorum  ; 
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quorum  ;  all  acts,  orders,  adjudications,  warrants,  indentures  of  apprenticeship,  or  other  in- 
strument?, done  or  executed  by  two  or  more  justices  qualified  to  act  therein,  shall  be  valid, 
although  neither  of  the  said  justices  shall  be  of  the  quorum.] 

6  Mod.  180.  So,  if  a  thing  be  required  to  be  done  by  two  justices,  they 
a  Salk.  477.  must  both  be  present  at  the  execution  of  it;  as,  it'  two  justices 
Prinn^Bl  adjudge  a  person  the  father  of  a  bastard  child,  and  the  ex- 
Rep.  1017.'  animation  is  said  to  be  by  one  of  them,  this  is  naught;  for 
Vide  tit.  the  examination  being  a  judicial  act  ought  to  be  by  both,  and 

Bastardy,  (D).  it  is  not  sufficient  that  one  of  them  examined,  and  made  a  report 
act  tobedone  to  tne  otner'  ^ut»  ^  tney  are  both  present,  and  one  alone 
is  of  &  judicial  examines,  or  asks  questions,  it  is  well  enough.  So,  where  two 
nature,  the  justices  are  enabled  to  bail  a  person,  they  ought  both  to  be  pre- 
justices  must  sent  to  do  it,  and  not  one  of  them  first  to  sign  the  recognizance, 


both  be  pre-      an(j  then  send  h  t     another< 

sent  at  it,  as 

in  the  instances  put  in  the  text,  and  in  making  orders  of  removal,  R.  v.  Wyke,  Andr.  238.; 

appointing  overseers,  R.  v.  Forrest,  3  T.  R.  38.     R.  v.  Great  Marlow,  a  East,  244.;  assenting 

to  the  binding  of  parish  apprentices,  R.  v.  Hamstall  Ridware,  3  T.  R.  38.;  but,  where  the  act 

to  be  done  is  merely  ministerial,  the  concurrence  of  the  justices  together  is  not  requisite;  as, 

it  seems,  in  the  allowance  of  a  poor-rate.     R.  v.  Justices  of  Dorchester,  i  Str.  393.] 

Keb.  857.  897.       A  single  justice  cannot  bail  a  persons  that  is  committed  by 
Vtdc  t\i.  Bail.    orcjer  of  tne  sessions;   for  he  that  bails  must  have  as  high  a 

power  as  he  who  commits. 

R.  v.  Brooke,        [One  magistrate   cannot  supersede  the  warrant  of  commit- 
aT.  R.  190.      ment  of  another  magistrate  without  a  legal  inquiry  and  ex- 

amination of  the  matter.] 
%  Keb.  78.  But  whatsoever  power  is  given  to  a  justice,  or  to  two  justices 

of  the  peace,   by  any  statute,  is  given  to  the  sessions  of  the 

peace,  which  consists  of  a  collection  of  justices. 
a  Keb.  559.  It  has  been  holden,  that  where  a  statute  says  the  next  justice, 

it  must  be  the  next;  but  where  it  says  the  justices  of  the  peace 

in  or  near  the  place,  there,  any  justice  of  peace  in  the  county  will 

serve. 

R.  v.Loxdale,       [So,  the  statute  of  43  Eliz.  c.  2.  §  i.  for  the  appointment  of 
i  Burr.  447.      overseers,  which  makes  mention  of  justices  in  or  near  the  parish 

or  division,  Lord  Mansfield  said,  was  only  directory. 

R.  v.  Price,  So,  where  a  statute  directs  an  act  to  be  done  by  justices  acting 

Cald.  305.       Jor  the  division,  any  justice  within  the  county,  acting  within  the 

division,  is  for  this  purpose  a  justice  of  the  division. 

R.  v.  Stevens,        So,  the  authority  given  by  the  stat.  of  43  Eliz.  c.  7.  to  convict 
Cald.  30*.         before  any  justice,  fyc.  of  the  county,  city,  or  town  corporate,  where 

the  offence  shall  be  committed,  is  constructively  given  to  any  justice, 

SfC.  of  any  place,  district,  or  liberty,  in  any  county  where,  fyc.  as 

to  a  magistrate  of  the  Isle  of  Ely  in  the  county  of  Cambridge.'] 
aH.  H.  P.  C.        Justices  of  the  peace  are  to  execute  their  authority  as  justices 
50.    a  Hawk,    of  the  peace  within  the  county  wherein  they  are  justices,  and 
P.  C.  c.  8.  §  39.  cannot  regularly  do  a  judicial  act  out  of  such  county. 
13  £.4.  8.  b.         Therefore,  if  a  justice  of  peace  live  or  be  out  of  the  county 
Plow.  37.  a.      wherein  he  is  justice,  he  cannot  by  his  warrant  fetch  a  person 
Platt's  case.      out  of  tne  county  whereof  he  is  justice,  to  come  before  him  in 

the  county  where  he  is. 

3  And 
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And  as  justices  of  the  peace  have  no  coercive  power  out  of  »  Hawk.  P.  C. 
their  county,  they  cannot  make  an  order  of  bastardy,  or  such  c.  8.  $19. 
like  orders,  out  of  their  county. 

But  a  justice  of  peace,  as  we  have  already  seen,  may  do  a  Cro.Car.au. 
ministerial  act  out  of  the  county,   such  as  examine  a  party  Jon.  339. 
robbed,  whether  he  knows  the  felons  according  to  the  statute 
or  not. 

Also,   by  the  better  opinion  recognizances  and  informations  2  Hawk.  P.  C. 
voluntarily  taken  before  them  in  any  place  are  good  ;  for  those,  c-8-  $20. 
says  my  Lord  Chief  Justice  Hale,  are  acts  of  voluntary  juris-  *  H-H-™'C- 
diction,  and  may  be  done  out  of  the  county,  as  well  as  a  bishop 
may   grant   administration,    institution,   or   orders   out   of  his 
diocese. 

But  a  justice  of  peace  cannot  imprison  a  person  for  not  giving  ^  H.H.  P.C. 
a  recognizance,   or  commit  a  person  for  a  crime,   for  these  are  5*« 
acts  of  compulsory  jurisdiction,  which  he  cannot  exercise  out  of 
his  proper  county. 

If  A.  commits  a  felony  in  the  county  of  B.  where  he  lives,  *  H.H.  P.C. 
and  goes  in  the  county  of  C.  and  is  there  taken,  a  justice  of  the  5'- 
peace  of  the  county  of  C.  may  take  his  examination  and  in- 
formations in  the  county  of  C.  though  the  felony  were  com- 
mitted in  the  county  of  B.  But  my  Lord  Hale  says,  that  upon 
his  arraignment  in  the  county  of  B.  he  would  never  allow  these 
examinations  to  be  given  in  evidence;  because  though  he  may 
commit  and  examine,  and  give  an  oath  to  the  informers,  yea 
and  bind  them  over  to  give  evidence,  or  commit  them ;  yet  that 
is  but  for  necessity  of  preserving  the  peace,  for  he  hath  really  no 
jurisdiction  in  the  case. 

If  A.  commit  a  felony  in  the  county  of  B.  and  upon  a  -warrant  H.H.  P.C. 
issued  against  him  by  a  justice  of  peace  in  the  county  of /?.  he  is  58°- 
pursued  and  flies  into  the  county  of  C.  and  there  is  taken,  he 
mu&t  not,  by  virtue  of  that  warrant,  be  carried  to  a  justice  of 
peace  of  the  county  of  B.  where  he  committed  the  felony,  but 
to  a  justice  of  peace  in  the  county  of  C.  where  he  was  taken. 

But,  if  A.  were  taken  by  the  warrant  in  the  county  of  B.  and  H.H.  P.C. 
break  away  into  the  county  of  C.  and  be  there  taken  upon  fresh  5gl- 
suit  by  them  that  first  took  him,  he  may  be  either  brought  to  a 
justice  of  the  county  of  C.  where  he  was  last  taken,  or  before  the 
justice  of  the  county  of  B.  by  whose  warrant  he  was  first  taken, 
for  in  supposition  of  lavv  he  was  always  in  custody. 

But,  if  he  escape  before  arrest  into  another  county,  if  it  be  a  *  H.H.  P.C. 
warrant  barely  for  a  misdemesnour,  it  seems  the  officer  cannot  "$• 
pursue  him  into  another  county,  because  out  of  the  jurisdiction 
of  the  justice  that  granted  the  warrant ;  but  in  case  of  felony, 
affray,  or  dangerous  wounding,  the  officer  may  pursue  him,  and 
raise  hue  and  cry  upon  him  into  any  county;  but  if  he  take  him 
in  a  foreign  county,  he  is  to  bring  him  to  the  gaol  or  justice  of 
that  county  where  he  is  taken,  for  he  doth  not  take  him  purely 
by  the  warrant  of  the  justice,  but  by  the  authority  which  the  law 
gives  him,  and  the  justice's  warrant  is  a  sufficient  cause  of  sus- 
picion and  pursuit. 

If 
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a  H.  H.  P.C.       If  A.  be  a  justice  of  peace  in  two  adjacent  counties,  though  by 
581.  several  commissions,  as  the  recorder  of  London  is,  he,  whilst  he 

lives  in  one  county,  may  send  his  warrant  to  apprehend  malefac-. 

tors  in  another,  and  send  them  to  Newgate,  which  is  the  com- 

mon gaol  both  for  London  and  Middlesex. 
4  Co.  46.  a.          The  justices  of  the  peace  have  jurisdiction  of  felonies  arising 

'    within  the 


i  Hawk.  P.C.  Justices  of  the  peace  for  a  county  have,  by  their  commission, 
c.  8.  §  29.  an  express  authority  as  well  within  liberties  as  without,  and  may 
a  H.  H.  execute  their  office  within  a  town  which  has  a  special  commission 

(a)  [For  with-    °^  tne  Peace  for  its  own  limits,  unless  such  a  commission  have*  a 
out  express       clause  that  no  other  justices,  except  those  named  in  it  (a),  shall 
words,  with-     any  way  concern  themselves  in  the  keeping  of  the  peace  within 
out  a  np  in-      the  liberties  of  such  town. 
tromittant 

clause  in  the  commission  or  charter,  the  county  justices  shall  not  be  excluded.  Blankley  v. 
Winstanley,  3  T.  R.  279.  Talbot  v.  Hubble,  a  Str.  1154.  ft.  v.  Sainsbury,  4  T.  R.  456.]  ||In 
the  case  of  Talbot  v.  Hubble,  supra,  it  was  determined,  that  though  the  ia  Car.  a.  gives  the 
jurisdiction  in  excise  matters  to  the  justices  of  the  peace  residing  near  the  place  where  the 
forfeiture  shall  be  made,  or  offence  committed  ;  yet  it  never  was  the  design  of  the  legislature 
to  make  any  alteration  in  the  respective  jurisdictions  of  the  justices,  but  only  to  vest  the 
excise  jurisdiction  in  justices  of  counties,  cities,  and  places,  with  respect  to  their  several  local 
jurisdictions  within  such  places.]] 

a  H.  H.  Also,  it  seems,  that  though  such  commission  have  a  special 

*H    V  P  r    exclusive  clause,  of  which  the  justices  have  notice,  yet  their  acts 

c  g  x   '    '   "  within  a  liberty  are  not  void,  though    perhaps    they  may  be 

punished  for  proceeding  in  defiance  of  such  restrictive  clause,  as 

for  a  contempt  of  the  king's  prohibition. 

||  By  28  G.  3.  0.49.  "  Any  justice  or  justices  of  the  peace, 
"  acting  as  such  for  any  two  or  more  counties  being  adjoining 
"  counties,  may  act  as  a  justice  or  justices  of  the  peace  in  all 
•"  matters  and  things  whatsoever,  concerning  or  in  any  wise  re- 
"  lating  to  any  or  either  of  the  said  counties,  and  that  all  act 
(<  ancf  acts  of  such  justice  or  justices  of  the  peace,  and  the  act 
"  and  acts  of  any  constable  or  other  officer  in  obedience  thereto, 
"  shall  be  as  valid,  good,  and  effectual  in  the  law,  to  all  intents 
"  and  purposes  whatsoever,  as  if  such  act  or  acts  of  the  said 
"  justice  or  justices  had  been  done  in  the  county  or  counties  to 
"  which  such  act  or  acts  more  particularly  relate;  and  all  con- 
"  stables  and  other  officers  of  the  said  county  or  counties  to 
"  which  such  act  or  acts  relate,  are  required  to  obey  the  war- 
"  rants,  orders,  directions,  act  and  acts  of  such  justice  or  justices 
"  so  granted,  given,  and  done,  and  to  do  and  perform  their  se- 
"  veral  offices  and  duties,  under  the  pains  and  penalties  to  which 
"  any  constable  or  other  officer  may  be  liable  for  a  neglect  of 
"  duty:  provided  always,  that  such  justices  or  justices  be  pcr- 
"  sonally  resident  in  one  of  the  said  counties  at  the  time  of  doing 
"  such  act  or  acts  :  provided  also,  that  the  warrants,  orders,  or 
"  directions,  so  to  be  given  and  granted,  be  directed  and  given 
"  in  the  first  instance  to  the  constable  or  other  officer  of  the 
"  county  to  which  the  same  more  particularly  relate. 

§  2.  "  Be  it  further  enacted,  by  the  authority  aforesaid,  that 

"  any 


> 
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**  any  constable,  tythingman,  headborough,  or  other  peace  of- 
"  ficer,  or  any  other  person  or  persons  apprehending  or  taking 
"  into  custody  any  person  or  persons  offending  against  law, 
"  and  whom  they  lawfully  may  and  ought  to  apprehend  and 
"  take  into  custody  by  virtue  of  his  or  their  office  or  offices,  or 
"  otherwise  howsoever,  may  convey  and  take  the  person  or  per- 
"  sons  so  apprehended  or  taken  into  custody  as  aforesaid,  to  any 
"  justice  or  justices  of  the  peace  acting  for  the  said  county,  and 
"  resident  in  such  adjoining  county  as  aforesaid ;  and  the  said 
"  constables,  tythingmen,  headboroughs,  and  other  peace  officers, 
"  and  all  and  every  other  person  or  persons,  are  required,  in  all 
"  such  cases,  so  to  act  in  all  things  as  if  the  said  justice  or 
"justices  of  the  peace  was  or  were  resident  within  the  said 
"  county  to  which  they  respectively  belong ;  and  all  and  every 
"  person  or  persons  obstructing  or  hindering  the  said  constables, 
"  tythingmen,  headboroughs,  or  other  peace  officers,  in  the 
"  execution  of  their  respective  offices,  in  the  said  county  or 
"  counties  adjoining  as  aforesaid,  shall  be  liable  to  the  same 
"  pains  and  penalties,  for  such  obstruction  and  hinderance  of  the 
"  said  officers  in  the  execution  of  their  respective  offices,  as  if 
"  the  same  had  been  committed  in  the  county  for  which  the 
"  said  constables,  tythingmen,  headboroughs,  or  other  peace 
"  officers,  were  appointed  to  act." 

§  3,  "  It  shall  be  lawful  for  any  sheriff,  or  other  person  or 
"  persons  deputed  by  him,  or  acting  under  his  authority,  con- 
"  stable,  headborough,  tythingman,  or  other  peace  officer,  or 
"  any  other  person  or  persons  lawfully  taking  into,  or  having  in 
"  his  or  their  custody  respectively,  any  person  or  persons  offend- 
"  lnS  agamst  lawj  and  whom  he  or  they  may  or  might  lawfully 
"  convey  to  gaol,  or  any  place  of  safe  custody,  to  convey  or  take 
"  the  said  person  or  persons  so  in  custody  as  aforesaid,  into  and 
"  through  any  part  or  parts  of  the  said  county  or  counties  so 
"  adjoining  in  their  way  to  such  gaol  or  place  of  safe  custody 
"  within  the  county  wherein  such  offence  was  done  or  com- 
'*  mitted ;  and  all  and  every  person  or  persons  escaping  from 
"  such  custody  as  aforesaid,  or  aiding  or  assisting  such  escape 
"  or  escapes,  or  rescuing  such  person  or  persons  so  in  custody 
"  as  aforesaid,  shall  be  subject  to  the  like  pains  and  penalties 
"  for  such  escape  or  escapes,  and  for  such  aid  and  assistance  so 
"  given  as  aforesaid,  and  for  such  rescue  and  rescues,  as  if  the 
"  said  escape  or  escapes  had  happened,  or  such  aid  and  assist- 
"  ance  had  been  given,  or  such  rescue  or  rescues  made,  in  the 
"  county  wherein  such  offence  was  done  or  committed." 

By  9  G.  c.  7.  as  explained  by  the  4th  section  of  this  act  of 
28  G.  3.  "  Any  justice  or  justices  of  the  peace,  acting  for  any 
"  county  at  large,  may  act  as  such  at  any  place  within  any  city, 
"  town,  or  other  precinct,  being  a  county  of  itself,  and  situate 
"  within,  surrounded  by,  or  adjoining  to  any  such  county  at 
"  large;  and  all  and  every  such  act  and  acts,  matters  and 
"  things,  done  by  such  justice  or  justices  of  the  peace  for  the 
"  said  county  at  large,  within  such  city,  town,  or  other  precinct, 

"  shall 
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"  shall  be  as  valid  and  effectual  in  the  law  as  if  the  same  had 
"  been  done  within  the  said  county  at  large,  to  all  intents  and 
**  purposes  whatsoever :  provided  that  nothing  in  this  act  shall 
"  extend  to  give  power  to  the  justices  of  the  peace  for  any 
*'  county  at  large,  not  being  justices  for  such  city,  town,  or 
(t  other  precinct,  or  any  constable  or  other  officer  acting  under 
"  them,  to  act  or  intermeddle  in  any  matters  or  things  arising 
"  within  any  such  city,  town,  or  precinct,  in  any  manner  what- 
"  soever." 

By  60  G.  3.  &  i  0.4.  c.  14.  "  The  justices  of  the  peace  acting 
"  within  and  for  any  town,  liberty,  soke,  or  place,  not  being  a 
"  county,  but  having  an  exclusive  jurisdiction  for  the  trial  of 
"  felonies  and  misdemeanours  committed  within  the  same,  shall 
"  have  full  power  within  their  respective  limits,  at  their  dis- 
"  cretion,  to  commit  any  person  duly  charged  before  them,  or 
"  any  of  them,  with  any  capital  offence  committed  within  such 
"  limits,  to  the  gaol  of  the  county  within  which  such  town, 
"  liberty,  soke,  or  place  shall  be  situated,  there  to  be  tried  at 
«*  the  next  session  of  oyer  and  terminer  or  general  gaol-delivery, 
"  to  be  held  in  and  for  such  county,  in  the  same  manner  as  it 
"  such  offence  had  been  committed  within  any  other  part  of  the 
"  same  county,  and  as  if  such  person  had  been  committed  by 
"  any  ju&tice  of  the  same  county,  not  being  within  such  limits." 

§  2.  "  And  in  all  cases  where  any  justice  or  justices  of  the 
"  peace,  under  the  authority  of  this  act,  shall  commit  any  person 
"  to  the  county  gaol,  it  shall  be  lawful  for  such  justice  or  justices, 
"  and  he  and  they  is  and  are  hereby  authorized  and  required 
"  also  to  bind  over  all  necessary  parties  and  witnesses  by  recog- 
"  nizance,  to  prosecute  and  give  evidence  against  such  offenders 
*'  at  the  next  sessions  of  oyer  and  terminer  and  general  gaol- 
"  delivery,  and  to  transmit  such  recognizance,  and  all  depo- 
"  sitions  taken  before  him  or  them  relating  to  the  charge,  to  the 
"  clerk  of  the  crown,  clerk  of  assize,  or  other  proper  officer,  to 
(i  be  filed  in  the  court  of  oyer  and  terminer  and  general  gaol- 
"  delivery  for  such  county,  to  the  intent  that  the  same  may  be 
"  used  or  put  in  force  by  the  judge  or  judges  of  the  said  court, 
"  as  he  or  they  shall  deem  proper,  according  to  law." 

§  3.  "  In  all  cases  of  any  commitment  to  the  county  gaol, 
'*  under  the  authority  of  this  act,  all  the  expences  to  which  the 
"  county  may  be  put  by  reason  of  such  commitment,  together 
"  with  all  such  expences  of  the  prosecution  and  witnesses  a^ 
"  the  judge  shall  be  pleased  to  allow  by  virtue  of  any  law  now 
"  in  force,  shall  be  borne  and  paid  by  the  said  town,  liberty, 
"  soke,  or  place  within  which  such  offence  shall  have  been 
"  committed,  in  like  manner  and  be  raised  by  the  same  meant 
"  whereby  such  expences  would  have  been  raised*- and  paid  if 
"  the  offender  had  been  prosecuted  and  tried  within  the  limits 
**  of  such  exclusive  jurisdiction  ;  and  that  the  judge,  or  cours 
"  of  oyer  and  terminer  and  general  gaol-delivery,  shall  have  full 
"  power  and  authority  to  make  such  order  touching  such  cosis 
<(  and  expences  as  such  judge  or  court  shall  deem  proper ;  and 
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"  also  to  direct  by  whom  and  in  what  manner  such  expences 
"  shall  in  the  first  instance  be  paid  and  borne,  and  in  what 
"  manner  the  same  shall  be  repaid  and  raised  within  the  limits 
"  of  such  exclusive  jurisdiction,  in  case  there  be  no  treasurer  or 
"  other  officer  within  the  same,  who  by  the  custom  and  usage 
"  of  such  place  ought  to  pay  the  same  in  the  first  instance."  || 

By  24  G.  2.  c.  55.  if  any  person  against  whom  a  warrant  shall 
be  issued,  shall  escape,  go  into,  reside,  or  be  in  any  place  out  of 
the  jurisdiction  of  the  justice  granting  the  warrant,  any  justice 
of  the  peace  where  such  person  shall  be,  upon  proof  on  oath  of 
the  hand-writing  of  the  justice  granting  such  warrant,  shall  in- 
dorse his  name  thereon  (a),  which  shall  be  a  sufficient  authority  (a)  I! It  seems 
to  execute  the  warrant  within  such  other  jurisdiction.  ttruction  ofa 

similar  clause  in  35  G.  3.  c.  101.  that  it  is  peremptory  on  the  magistrate  under  these  circum- 
stances to  indorse  his  name  on  the  warrant :  he  acts  therein  ministerially,  and  has  nothing 
to  do  with  the  propriety  of  granting  the  warrant.  R.  v.  Kynaston,  i  East,  117. || 

And  the  justice  may  further  order  (if  he  thinks  fit)  the  party, 
according  as  he  shall  appear  bailable  or  not  bailable  upon  the 
face  of  the  warrant,  to  be  brought  before  himself  or  some  other 
justice  or  justices  of  that  county,  or  to  be  carried  back  into  the 
county  from  which  the  warrant  issued. 

[Under  the  statute  1 1  G.  2.  c.  19.  for  the  more  effectual  secur-  R-  v.  Morgan, 
ing  of  the  payment  of  rents  and  preventing  of  frauds  by  tenants,  Cald>  x-*6f 
justices  either  of  the  county  from  which  ^tenants  fraudulently  re- 
move goods,  or  of  that  in  which  they  are  concealed,  may  convict 
the  offenders  in  their  respective  counties.] 

|| By  33  6.3.  c.  55.  §3.  "  In  all  cases  where  any  penalty, 
"  forfeiture,  fine,  or  other  money,  may  by  the  warrant  of  any 
"justice  or  justices  of  the  peace  be  directed  to  be  levied  by  dis- 
"  tress  and  sale  of  the  goods  and  chattels  of  any  person  or 
"  persons,  if  sufficient  distress  cannot  be  found  within  the  limits 
"  of  the  jurisdiction  of  the  justice  granting  such  warrant  of  dis- 
"  tress,  on  oath  thereof  made  by  one  witness,  before  any  justice 
"  of  the  peace  of  any  other  county,  riding,  division,  city,  borough, 
"  town  corporate,  or  place  (which  oath  shall  be  by  him  certified 
"  by  indorsement  on  such  warrant),  such  penalty,  forfeiture,  fine, 
"  or  other  money,  or  so  much  thereof  as  may  not  have  been 
"  before  levied  or  paid,  shall  and  may,  by  virtue  of  such  warrant 
"  and  indorsement,  be  raised  and  levied  by  the  person  or  per- 
"  sons  to  whom  such  warrant  of  distress  shall  have  been  ori- 
"  ginally  directed,  by  distress  and  sale  of  the  goods  and  chattels 
"  of  such  person  or  persons,  in  such  other  county,  riding,  divi- 
"  sion,  city,  borough,  town  corporate,  or  place;  and  the  money 
"  arising  by  such  distress  and  sale  shall  be  applied  and  disposed 
"  of  for  such  purposes,  and  in  like  manner,  as  if  sufficient  goods 
"  and  chattels  of  such  person  or  persons  had  been  found  within 
"  the  jurisdiction  of  the  magistrate-  originally  granting  such 
"  warrant ;  and  if  no  such  distress  can  be  found,  such  offender 
"  or  offenders  shall  and  may  be  forthwith  proceeded  against  ac- 
"  cording  to  law :  provided  always,  that  no  justice  who  shall 

"  indorse 


624  JUSTICES  OF  PEACE. 

"  indorse  any  certificate  upon,  or  authorize  the  execution  'of 
"  any  such  warrant  of  distress  which  may  not  have  been  granted 
"  within  his  jurisdiction,  shall  be  answerable  or  accountable  for 
"  any  irregularity  which  may  have  been  committed  or  done  in  or 
"  about  the  obtaining  or  granting  of  such  warrant  of  distress." || 
R.  v.  Sains-        .  Where  two  sets  of  magistrates  have  a  co-ordinate  jurisdiction 
bury, 4T. R.     within  a  district,  they  may  all  act  together;  but,  if  the  juris- 
45  *'  diction  previously  attach  in  the  one  set,  any  attempt  in  the  other 

set  to  wrest  it  from  them  is  illegal,   and   the   subject  of  an 
indictment. 

R.  v.  Whit-  The  jurisdiction  of  justices  of  the  peace  and  of  commissioners 

bread,  Dougl.    of  excise  is,  as  to  the  excise  laws,  exactly  the  same,  within  their 
•5-J1-  "•  respective  jurisdictions. 

9  Ann.  c.  23.  The  jurisdiction  of  justices  of  the  peace  and  of  commissioners 
i  G.I.  st. a.  under  the  hackney-coach  statutes  is  co-extensive,  and,  therefore, 
c*57'  7  ^i' 3'  a  justice  of  the  peace  after  convicting  a  coachman  for  refusing  to 
'Duck3'  8°  Wl*h  h*s  coacn  may  immediately  commit  him  to  the  house  of 
v.  Aldington,  correction,  if  he  do  not  pay  the  penalty. 
4  T.  R.  447. 

Dalt.  c.  173.          Regularly,  a  justice  of  the  peace  ought  not  to  execute  his 

office  in  his  own  case ;  but  cause  the  offenders  to  be  convened  or 

carried  before  some  other  justice,  or  desire  the  aid  of  some  other 

Per  Holt  C.  J.  justices-being  present.     And,  therefore,  the  mayor  of  Hereford 

i  Salk.  396.      was  laid  by  the  heels  for  sitting  in  judgment  where  he  himself 

was  lessor  of  the  plaintiff  in  ejectment,  though  he  by  the  charter 

was  sole  judge  of  the  court. 

Case  of  Fox-         So,  where  a  justice  of  the  peace  who  was  surveyor  of  the  high- 
ham  Tithing     ways,  joined  in  making  an  order  at  the  sessions  in  a  matter  which 

in^,llts*  concerned  his  office,  and  his  name  was  put  in  the  caption,  the 

a  Salk.  607.  i  r       i  •  11 

order  was  tor  this  reason  quashed. 

Burr.  Settl.  So,  an  order  of  removal  of  a  poor  person  from  Great  Chart  to 

Ca.  194.  Kennington  was  quashed,  because  one  of  the  justices  who  made 

the  order  was  an  inhabitant  of  Great  Chart  at  the  time,   and 
charged  to  the  poor-rate  there. 

This  last  determination  seemeth  to  have  given  occasion  to  the 

stat.  16  G.  2.  c.  1 8.  which  enacts,  that  the  justices  may  do  all 

things  appertaining  to  their  office,  so  far  as  the  same  relates  to 

the  laws  for  the  relief,  maintenance,  and  settlement  of  the  poor ; 

for  passing  and  punishing  vagrants;  for  repair  of  the  highways; 

or  to  any  other  laws  concerning  parochial  taxes,  levies,  or  rates, 

notwithstanding  that  they  are  rated,  or  chargeable  with  the  rates 

II In  the  case     within  any  place  affected  by  such  their  acts.     Provided,  that  this 

of  R.  v.  Yar-     act  shall  not  empower  any  justice  for  any  county  at  large,  to  act 

pole,  4  T.  R.     |n  j.jjg  determination  of  any  appeal  to  the  quarter  sessions  of  such 

*7 1     it  WflS  i 

determined,      county,  from  any  order,  matter,  or  thing  relating  to  any  such 

that  on  an  '      parish,  township,  or  place,  where  such  justice  is  so  charged  or 

appeal  to  the    chargeable. 

sessions 

against  an  order  of  removal,  those  justices  who  are  rated  to  the  relief  of  the  poor  in  either  ot 

the  contending  parishes  have  no  right  to  vote.|| 

Dalt.  0.173.         And  in  some  cases,  if  the  justice  shall  act  in  his  own  cause,  it 
R.  v.  Revel,      seemeth  to  be  justifiable,  as,  when  a  justice  shall  be  assaulted  ; 
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or,  (in  the  execution  of  his  office  especially,)  shall  be  abused  to 
his  face,  and  no  other  justice  present  with  him;  then,  it  seemeth, 
he  may  commit  such  offender  until  he  shall  find  sureties  for  the 
peace  for  his  good  behaviour,  as  the  case  shall  require:  but,  if 
an-v  other  justice  were  present,  it  were  fitting  to  desire  his  aid.] 

l|  Whether  a  magistrate,  not  sitting  as  chairman  of  a  court,  Pettit  v. 

but  in  his  private  office,  can'  commit  for  a  contempt,  does  not  ^'j'0]?10/1' 

i     •  i    i       T->          -f  i  •.     Peake  s  liep. 

seem    to    be    expressly  decided.     But,    u  he  can    so  commit,  ^     Mavhew 

it  is  most  clear,   that  he  cannot  do  it  by  word  of  mouth  only,  v." Locke", 
without  warrant  in  writing. l|  -  Taunt.  63.    a,Marsh.  377.  S.C. 

[Justices  of  the  peace,  it  seemeth,  may  supersede  their  own  Parishes  of 

order  quia  impro-cide  emanavit,  if  it  have  not  been  acted  upon. 

Ruuibald  in 

Sussex,  i  Str.  6.     i  Sess.  Ca.  106.    No.  98.  S.  C 

Lord  Hale  saith,  (contrary  to  the  opinion  of  Lord  Coke,}  that  i  H.  H_- 
the  justices  out  of  sessions  may  issue  their  warrant  for  appro-     •    -5/' 
hending  persons  charged  with  crimes  within  the  cognizance  of 
the  sessions,  and  bind   them  over  to  appear   at  the  sessions, 
although    the  offender   be  not  yet  indicted.     But  in  another  Id.  aH.H. 
place  he  saith,   this  seemeth  doubtful;    and  one  thing  which  P.C.  113- 
seemeth  to  make  against  it  is,  that  in  most  cases  cf  this  nature, 
though  the  party  were  indicted,   or  an  information  preferred, 
yet  a  capias  was  not  the  first  process,  but  a  venire  facias  and 
'distringas.     And  Serjeant  Hawkins  on  this  point  saith  thus :  It  a  Hawk.  P.  C. 
seems,  that  anciently  no  one  justice  could  legally  make  out  a  c- I3>  * l 
warrant  for  an  offence  against   a  penal  statute   or  any   other 
misdemeanour,  cognizable  only  by  a  sessions  of  two  or  more 
justices;  for  that  one  single  justice  hath  no  jurisdiction  of  such 
offence,  and  regularly,  those  only  who  have  jurisdiction  over  a 
cause  can  award  process  concerning  it :  yet  the  long,  constant, 
universal,  and  uncontrolled  practice  of  justices  of  the  peace  seems 
to  have  altered  the  law  in  this  particular,  and  to  have  given  them 
an  authority  in  relation  to  such  arrests,  not  nowr  to  be  disputed. 
However,    as   Dr.  Burn  very  well  observes,    the   authority    of  Vol.  3.  tit. 
justices  of  the  peace  being  by  the  statute  law,  and  no  statute  ^ui 
having  expressly  given  to  them  such  power,  (unless  in  special  •* 
cases,    which  operate  against,    rather  than  establish  a  general 
.power,)  it  seemeth  best  in  ordinary  cases,  and  more  consonant 
to  the  practice  of  the  superior  courts,  to  issue  a  summons  against 
the  offender,  and  not  a  warrant,  in  the  first  instance ;  unless  in 
cases  of  felony,  or  where  the  offender  in  other  respects  is  to 
suffer  corporal  punishment. 

By  the  act  of  1 8  Geo.  3.  c.  19.  justices  of  the  peace  are  enabled 
to  give  costs  upon  complaints  determined  before  them  out  of 
sessions;  and  by  the  33  Geo.  3.  c.  55.  to  impose  fines  upon  con- 
stables, overseers  of  the  poor,  and  other  peace  or  parish  officers 
for  neglect  of  duty,  and  on  masters  of  apprentices  for  any  ill 
usage  of  their  apprentices,  whether  bound  by  any  parish  or  town- 
ship or  otherwise,  provided  that  not  more  than  the  sum  of  ten 
pounds  be  paid  upon  the  binding  of  them.] 

VOL.  IV.  s's  Ilia 
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Dalt.  Just,  ||  In  all  cases  where  justices  have  power  to  hear  and  determine 

376.  out  of  their  session?,  (viz.  on  their  own  view,  or  confession,  or 

oath  of  witnesses,)  if  upon  such  conviction  the  offender  is  to  be 
committed  to  gaol,  the  justices  ought  to  make  a  record  in  writing 
under  their  hands  of  all  the  matters  and  proofs ;  which  record 
notwithstanding  in  many  cases  they  may  keep  by  them. 

Id.itid.  If  upon  such  conviction  the  offender  is  to  be  fined  to  the 

king,  then  the  justices  are  to  estreat  such  fine,  and  to  send  the 
estreat  into  the  exchequer,  whereby  the  barons  of  the  exchequer 
may  cause  the  said  fine  or  forfeiture  to  be  levied  to  the  king's 
use. 

R.  v.  $aton,          In  all  cases  a  justice  of  the  peace  ought  to  return  a  conviction 
s  T.  R,  38,5.      by  him  to  the  sessions,  whether  the  party  appeals  or  not,  or 
whether  an  appeal  is  or  is  not  given,  that  the  crown  may  not  be 
deprived  of  its  share  of  forfeitures. 

By  41  G.  3.  c.  85.  it  is  enacted,  "  that  it  shall  be  lawful  for 
41  every  justice  of  the  peace  acting  out  of  sessions  for  any  county, 
"  riding,  city,  borough,  division,  or  place  in  England,  to  receive 
"  all  fines,  forfeitures,  and  penalties,  imposed  by  him  or  any 
t(  other  justice  of  the  peace  as  aforesaid,  acting  out  of  sessions, 
"  and  not  made  payable  to  any  body  or  bodies  corporate,  or 
"  any  commissioners  of  any  public  boards,  or  any  other  person 
"  or  persons,  and  to  give  receipts  for  the  same,  which  receipts 
"  shall  be  a  sufficient  discharge  to  the  parties  by  whom  the  said 
"  fines  shall  be  payable;  and  every  such  justice  shall,  by  him - 
"  self  or  clerk,  keep  an  account  in  a  book,  to  ,be  provided  for 
"  that  purpose,  of  the  amount  of  every  fine,  forfeiture,  or  penalty, 
"  which  shall  have  been  set  or  imposed  by  any  adjudication  or 
"  order  made  by  every  such  justice,  specifying  the  place,  and 
"  time,  and  manner  of  such  adjudication  or  order,  the  nature 
"  of  the  offence,  and  the  act  or  acts  under  which  the  same  was 
"  adjudged,  and  the  name  or  names  of  the  person  or  persons 
•'  on  whom  such  fine,  forfeiture,  or  penalty  was  set  or  imposed ; 
**  distinguishing  whether  the  same  was  paid  or  levied,  and  what 
"  part  or  share  thereof,  if  any,  hasx  been  or  shall  be  paid  or 
"  payable  to  any  body  or  bodies  corporate,  commissioners,  or 
"  person  or  persons,  with  the  name  and  description  of  such 
*'  body  or  bodies,  commissioners,  person  or  persons,  and  the 
"  authority  under  which  he,  she,  or  they  claimed  such  part  or 
"  share ;  and  shall  annually,  previous  to  the  Michaelmas  sessions, 
"  pay  into  the  hands  of  the  sheriff  of  the  county  or  city,  and 
"  town  and  county  having  a  separate  sheriff,  for  which  such 
"  justice  shall  have  acted  in  imposing  such  fines,  all  such  fines, 
"  forfeitures,  or  penalties,  or  the  parts  or  shares  of  such  fines, 
"  forfeitures,  or  penalties,  as  shall  be  due  to  his  majesty,  his 
"  heirs  or  successors;  and  the  sheriff  or  his  under-sheriff  is 
"  hereby  required  to  give  an  acquittance  for  the  same,  which 
"  shall  be  a  full  discharge  to  every  such  justice,  his  heirs,  exe- 
"  cutors,  and  administrators,  for  such  fines,  forfeitures,  or 
"  penalties,  or  parts  or  shares  thereof." 

2.  «  That 
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§  2.  "  That  every  justice  of  the  peace  shall,  previous  to  the 
"  Michaelmas  sessions,  annually  transmit  to  the  clerk  of  the 
**  peace  of  the  county,  city,  or  town,  or  clerk  of  the  town  within 
"  which  such  fine,  forfeiture,  or  penalty,  shall  have  been  im- 
"  posed,  an  account  in  writing,  stating  the  several  fines,  for- 
*'  feitures,  and  penalties,  which  have  been  imposed  by  him,  and 
"  shewing  which  have  been  received  by  him,  and  from  whom, 
"  and  for  what  offences;  which  account  the  clerk  of  the  peace, 
"  or  town-clerk,  shall  enter  in  his  estreats,  with  the  names  of  the 
"  justices,  that  the  sheriff  may  be  charged  with  the  same  in  his 
"  apposal  before  the  foreign  apposer,  to  the  end  that  the  same 
"  may  be  set  over  and  answered  to  the  crown,  in  like  manner 
'"  as  in  the  case  of  fines  and  forfeitures  set  or  imposed  at  any 
"  session  of  the  peace." 

§  3.  "  That  as  often  as  two  or  more  justices  shall  act  together 
*c  in  setting  or  imposing  any  fine,  forfeiture,  or  penalty,  then 
"  the  said  account  shall  be  kept,  and  a  copy  of  it  shall  be 
"  delivered  or  transmitted,  and  the  payment  as  aforesaid  shall 
"  be  made  by  such  one  of  the  said  two  or  more  justices  as  shall 
"  reside  at  or  near  the  place  where  such  adjudication  or  order 
"  was  made,  or  at  or  nearest  the  place  where  such  General 
"  Quarter  Sessions  shall  be  held." 

§  4.  "  That  the  said  several  clerks  of  the  peace  or  town- 
"  clerks,  or  their  deputies,  shall  within  ten  days  next  after 
"  any  such  General  Quarter  Sessions  of  the  peace  in  which  such 
"  justice  shall  have  returned  any  conviction  as  aforesaid,  deliver 
"  to  the  bailiff  or  chief  constable  of  the  district  where  any  person 
"  shall  reside,  who  shall  by  law  be  entitled  to  any  share  or  pro- 
<:  portion  of  any  fines,  forfeitures,  or  penalties  which  shall  have 
"  been  had  and  received  by  any  such  justice  as  -aforesaid,  an 
"  account  in  writing  of  such  fines,  forfeitures,  and  penalties; 
"  which  bailiff  or  chief  constable  shall  transmit  an  account 
"  thereof  to  the  petty  constable  of  the  parish,  township,  or 
"  place  where  such  person  shall  reside,  that  notice  may  be 
"  given  to  the  person  so  entitled,  that  he  may,  without  delay, 
"  apply  to  such  justice  for  his  share  of  such  fine,  forfeiture,  or 
"  penalty." 

§  5.  "  Provided,  that  nothing  in  this  act  shall  be  construed"  to 
"  extend  to  prevent  the  officers  of  the  crown  from  allowing  any 
"  fines,  forfeitures,  or  penalties  levied  by  justices  of  the  peace 
"  for  justices'  wages,  in  the  same  manner  as  other  fines  are  now 
"  allowed  by  law ;  and  provided  also,  that  it  shall  be  lawful  for 
"  the  sheriffs,  or  any  other  persons  empowered  to  allow  the 
"  same,  to  have  an  allowance  of  the  same  poundage  on  the 
"  balance  of  such  fines  charged  on  them  after  an  allowance  for 
"  justices'  wages,  in  like  manner  as  for  fines  at  the  assises."|| 
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[(F)  Their  Indemnity  and  Protection  by  the  Law  in 
the  right  Execution  of  their  Office  j  and  their  Punish- 
ment for  the  Omission  of  it. 

Aston  v.  A   JUSTICE  of  the  peace  is  strongly  protected  by  the  law  in 

Blagrave,  the  just  execution  of  his  office.     He  is  not  to  be  slandered 

v    *    TV«       or  abused  :  if  he  is  slandered  in  his  presence  he  may  commit,  or 
Jvent  v.  ro-       .     ..        .  .,,.,.  ,r    .  .  ,    .       J  ,  . 

cock,  z  Str.      indict  the  party  :  it  in  his  absence,  he  is  entitled  to  redress  him- 

n68.    R.  v.     self  by  action. 

Revel,  i  Str. 

420.    R.  v.  Pocock,  2  Str.  1157. 

a  Hawk.  P.  C.  He  is  not  punishable  at  the  suit  of  the  party,  but  only  at  the 
c.  13.  §  20.  sujt  of  tne  king,  for  what  he  doth  as  judge,  in  matters  which  he 
i  Burr  °ss6S'  ^lat'1  Power  by  law  to  hear  and  determine  without  the  con- 
R.  v.  Cox,  currence  of  any  other ;  for,  regularly,  no  man  is  liable  to  an 
a  Burr.  785.  action  for  what  he  doth  as  judge:  but  in  cases  wherein  he  pro- 
R.  v.  Palmer,  ceec{s  ministerially,  rather  than  judicially,  if  he  acts  corruptly, 
R  vUJackson  ^e  's  ^able  to  an  action  at  the  suit  of  the  party,  as  well  as  to  an 
i  T.  R.  653.  '  information  at  the  suit  of  the  king.  But  he  must  have  acted 
J| The  Court  -corruptly  to  subject  himself  to  punishment  by  information:  for 
refused  to  though  he  should  even  act  illegally,  yet  if  he  has  acted  honestly 
formation  "  an(^  cancndly,  without  oppression,  malice,  revenge,  or  any  bad 
against  a  view  or  intention,  an  information  will  not  be  granted  against 
magistrate  him,  but  the  party  complaining  will  be  left  to  his  ordinary  legal 
for  returning  remedy,  by  action  or  indictment, 
to  a  writ  of 

certiorari  a  conviction  of  a  party  in  another  and  more  formal  shape  than  that  in  which  it  was 
first  drawn  up,  and  of  which  a  copy  had  been  delivered  to  the  party  convicted  by  the  magi- 
strate's clerk,  the  conviction  returned  being  warranted  by  the  facts.  Lord  Kenyan  com- 
mended  the  magistrate,  in  this  case,  and  observed,  that  it  was  matter  of  constant  experience 
for  magistrates  to  take  minutes  of  their  proceedings  without  attending  to  the  precise  form  of 
them  at  the  time  when  they  pronounced  their  judgment,  to  serve  as  memoranda  for  them  to 
draw  up  a  more  formal  statement  of  them  afterwards  to  be  returned  to  the  sessions,  and  that 
it  was  by  no  means  unusual  to  draw  up  the  conviction  in  point  of  form  after  the  penalty 
had  been  levied  under  the  judgment;  nor  was  there  any  legal  objection  to  this  method, 
provided  the  facts  would  warrant  them  in  stating  what  they  did.  R.  v.  Barker,  i  East,  186. 
Massey  v.  Johnson,  la  East,  76.  S.  P.|| 

R.  v.  Webster,  Nor  will  the  Court  grant  an  information  against  him  for  an 
3T.R,  388.  improper  conviction,  unless  the  party  complaining  make  a  full 

exculpatory  affidavit. 

R.  v.  Fielding,       Nor  shall  he  be  liable  to  be  punished  both  ways,  that  is,  both 
*  Burr.  719.      criminally  and  civilly:  but  before  the  Court  will  grant  an  in- 
formation,  they  will  require  the  party  to  relinquish  his  civil 
not  against  -•   t  •  j        *      i  •       i  r 

magistrates       action,  it  any  such  is  commenced.     And  even  in  the  case  of  an 

acting  on  a  indictment,  and  though  the  indictment  is  actually  found,  yet, 
complaint  tne  attorney-general  (on  application  made  to  him,)  will  grant  a 
orfoath  by m  no^  Prosequi  upon  such  indictment,  if  it  appear  to  him  that  the 
the  terms  of  prosecutor  is  determined  to  carry  on  a  civil  action  at  the  same 
which  they  time.  * 

have  juris- 
diction, though  the  real  facts  of  the  case  niieht  not  support  such  complaint,  if  Mich  facts  lie 

nut 
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not  laid  before  them  at  the  time  by  the  party  complained  against,  having  due  notice  of  the 
complaint,  and  being  properly  summoned  to  attend.   Lowther  v.  Earl  of  Radnor,  8  East,  113. || 

He  is  enabled  to  plead  the  general  issue  in  any  action  that  7  Ja.  1.0.5. 
may  be  brought  against  him  for  any  thino  done  by  virtue  of  his 
office,  and  to  give  the  special  matter  in  evidence ;  and  if  he  has 
a  verdict  in  his  favour,  is  entitled  to  double  costs.     And  such   ziJa.  i.e.  12. 
action  shall  not  be  laid  but  in  the  county  where  the  fact  was 
committed. 

And  by  stat.  24  Geo.  2.  c.  44.  it  is  enacted,  that  no  writ  shall 
be  sued  out  against,  or  copy  of  any  process  at  the  suit  of  a 
subject  shall  be  served  on  any  justice  for  any  thing  done  by  him 
in  the  execution  of  his  office;  until  notice  (a]  in  writing  shall  IKa)  A  magi- 
have  been  mven  to  him  or  left  at  his  usual  place  of  abode  by  the  st.rate  .act!nS 

-,0  ,       ,  f.  ,       J   .        alone  in  a 

attorney  for  the  party,  one  calendar  month   before  the  suing  case  where 

out  (£),  or  serving  of  the  same;  in  which  shall  be  clearly  and  he  ought  to 

explicitly  contained  (c)  the  cause  of  action  which  the  party  hath  have  the  con- 

or  claimeth  to  have  against  the  justice,  and  on  the  back  of  which  curr^nce  ot^_ 

shall  be  indorsed  the  attorney's  name(</)  and  place (e)  of  abode;  strate  js  stiji 

for  which   he  shall  be  entitled  to  a  fee  of  205.  and  no  more,  entitled  to 

And  unless  it  is  proved  on  the  trial  that  such  notice  was  given,  notice,  under 

the  justice  shall  have  a  verdict  and  costs.     Nor  shall  any  evi-  this  statutL-; 
...  i  •     -rn  •  i       r  tor  the  sub- 

dence  be  permitted  to  be  given  by  the  plaintm  on  the  trial,  01  ject-matter 

any  cause  of  action,  except  such  as  is  contained  in  the  notice,  was  within 
And  the  action  must  be  commenced  within  six  calendar  months  hisjuris- 

after  the  act  committed.  (/)  Jict.ion>  ™* 

he  intended 

to  act  as  a  magistrate  at  the  time,  however  mistakingly.  The  very  object  of  the  legislature  in 
requiring  the  notice  was  to  enable  the  magistrate  to  tender  amends  as  for  the  wrong'  done, 
contemplating  him  as  a  wrong-doer.  Weller  v.  Toke,  9  East,  364. ||  The  lord"  of  a  manor,  who 
is  also  a  justice  of  the  peace,  is  entitled  under  this  statute  to  notice  of  an  action  brought 
against  him  for  taking  away  a  gun  in  the  house  of  an  unqualified  person;  for  as  the  subject- 
matter  is  within  his  jurisdiction,  he  will  be  taken  to  have  acted  as  a  magistrate.  Bridges  v. 
Evelyn,  i  H.  Bl.  114.  (A)  The  month  begins  with  the  day  on  which  the  notice  is  served  ;  for 
where  computation  of  time  is  to  be  made  from  an  act  done,  the  day  on  which  the  act  is  done 
is  to  be  included  in  the  reckoning.  Castle  v.  Burditt,  3  T.  R.  623.  (c)  jjThe  notice  must  state 
as  well  the  writ  or  process  intended  to  be  sued  out,  as  the  cause  of  action ;  else  the  defendant 
will  be  entitled  to  a  verdict.  It  is  not  enough  for  it  to  state  that  the  plaintiff  intends  to  sue 
the  justice  for  unlawful  imprisonment;  it  must  also  add  the  precise  writ  or  process  intended 
to  be  sued  out.  Lovelace  v.  Curry,  7  T.  R.  631.  And  where  the  plaintiff  gave  notice  that  h«  ' 
intended  to  bring  an  action  on  the  case  against  the  justice  for  false  imprisonment  and  assault, 
and  afterwards  brought  an  action  of  trespass  and  false  imprisonment,  Yalet  J.  held  the  notice 
insufficient,  as  tending  to  mislead  the  justice,  who  might  know  that  an  action  on  tiie  case  was 
improper,  and  the  plaintiff  might  be  nonsuited  on  it,  and  therefore  omit  to  tender  amends. 
Strickland  v.  Ward,  Winchester  Sum.  Ass.  1767.  7  T.  R.  631.  notes,  (d)  The  initial  of 
the  attorney's  Christian  name  is  sufficient.  Ma}  hew  v.  Locke,  7  Taunt.  63.  a  Marsh.  377.  S.C. 
(e)  A  notice  written  by  the  attorney,  and  signed  by  him  thus:  "  Given  under  my  hand,  at 
"Durham"  was  holden  to  be  insufficient,  because  it  did  not  expressly  state  that  Durham  was 
his  place  of  residence.  Taylor  v.  Fenwick,  cited  by  Lawrence  J.  7  T.  R.  635.  But  the  name, 
with  the  addition  of  the  place,  is  sufficiently  descriptive  of  the  attorney's  place  of  residence. 
Osborn  v.  Gough,  3  Bos.  &  Pull.  5jo.||  (/')  If  a  man  be  imprisoned  by  a  justice's  warrant  on 
the  first  day  of  January,  and  kept  in  prison  until  the  first  day  of  February,  he  will  be  in  time 
if  he  bring  his  action  within  six  months  after  the  first  day  of  February;  for  the  whole  im- 
prisonment is  one  entire  day.  Pickersgill  v.  Palmer,  Bull.  N.  P.  24.  ||Iu  trespass  against 
magistrates  for  an  act  done  by  them  ex  officio,  the  plaintifi'  must  shew,  at  nisi  prius,  that  he 
proceeded  on  a  writ  sued  out  within  six  months  after  notice  to  them  of  the  action,  although 
there  be  a  continuing  cause  of  action;  and  therefore  he  must  shew  a  return  and  continuance 
of  the  first  writ,  it"  the  second  be  out  of  the  time  fixed  by  the  notice.  Western  v.  Fouruier, 
14  Ea-t,  491  [j  ' 

S  s  3         ,  i|The 
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§  3.  || The  justice  may  at  any  time  within  one  calendar  month 

after  such  notice  given  tender  amends  to  the  party  complaining, 
or  to  his  agent  or  attorney;  and  in  case  the  same  is  not  accepted, 
he  may  plead  such  tender  in  bar  to  the  action,  together  with  the 
plea  of  not  guilty,  and  any  other  plea  with  leave  of  the  Court; 
and  if  upon  issue  joined  thereon  the  jury  shall  find  the  amends 
so  tendered  to  have  been  sufficient,  they  shall  find  a  verdict  for 
the  defendant ;  and  in  such  case,  or  in  case  the  plaintiff  shall 
become  nonsuit,  or  shall  discontinue,  or  if  judgment  be  given 
for  the  defendant  upon  demurrer,  the  justice  shall  be  entitled  to 
the  like  costs  as  if  he  had  pleatbd  the  general  issue  only.  And 
if  upon  the  issue  so  joined  the  jury  shall  find  that  no  amends,  or 
not  sufficient,  were  tendered,  and  also  against  the  defendant  on 
such  other  plea  or  pleas,  they  shall  give  a  verdict  for  the  plaintiff, 
and  such  damages  as  they  shall  think  proper,  which  he  shall 
$4.  recover  with  his  costs  of  suit.  And  in  case  the  justice  shall 
neglect  to  tender  any  amends,  or  shall  have  tendered  insufficient 
amends,  before  the  action  brought,  he  may  by  leave  of  the  Court 

(a)  This  may    before  (a)  issue  joined  pay  into  court  such  sum  of  money  as  he 

be  done  after    shaji  see  fit-    whereupon  such  proceedings,  orders,  and  judg-* 

issue  joined  uuuui  j  i      • 

by  moving  to    ments  shall  be  had,  made,  and  given,  as  in  other  actions  where 

•withdraw  that   the  defendant  is  allowed  to  pay  money  into  court.  || 

issue,  pay 

money  into  court,  and  plead  de  novo*    Devaynes  v.  Boys,  z  Marsh.  356. 

§  7-  But,  where  the  plaintiff  in  such  action  shall  obtain  a  verdict, 

and  the  judge  shall  in  open  court  certify  on  the  back  of  the 
record,  that  the  injury  for  which  such  action  was  brought,  was 
wilfully  and  maliciously  committed,  the  plaintiff  shall  have 
double  costs. 

||  By  43  G.  3.  0.141.  reciting  "that  it  is  expedient  that  justices 
"  of  the  peace  in  Great  Britain  and  Ireland  respectively,  who 
"  by  virtue  of  divers  acts  of  parliament  in  force  in  the  United 
'*  Kingdom  are  authorised  and  required  to  convict  persons  of 
"  sundry  offences  in  a  summary  way,  should  be  rendered  more 
"  safe  in  the  execution  of  such  their  duty;  it  is  enacted,  that  in 
"  all  actions  whatsoever,  which  shall  be  brought  against  any 
"  justice  or  justices  of  the  peace  in  the  United  Kingdom  of 
"  Great  Britain  and  Ireland  for  or  on  account  of  any  con- 
"  viction  by  him  or  them  had  or  made  under  or  by  virtue  of 
"  any  act  or  acts  of  parliament  in  force  in  the  said  United 
"  Kingdom,  or  for  or  by  reason  of  any  act,  matter,  or  thing 
"  whatsoever  done  or  commanded  to  be  done  by  such  justice  or 
"  justices  for  the  levying  of  any  penalty,  apprehending  of  any 
"  party,  or  for  or  about  the  carrying  of  any  such  conviction  into 
"  effect,  in  case  such  conviction  shall  have  been  quashed;  the 
"  plaintiff  or  plaintiffs  in  such  action  or  actions,  besides  the  value 
"  and  amount  of  the  penalty  or  penalties  which  may  have  been 
"  levied  upon  the  said  plaintiff  or  plaintiffs,  in  case  any  levy 
"  thereof  shall  have  been  made,  shall  riot  be  entitled  to  recover 
"  any  more  or  greater  damages  than  the  sum  of  two-pence,  nor 

"  anv 
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"  any  costs  of  suit  whatsoever,  unless  it  shall  be  expressly  alleged 
"  in  the  declaration  in  the  action  wherein  the  recovery  shall  be 
"  had,  and  which  shall  be  in  an  action  on  the  case  only,  that 
"  such  acts  were  done  maliciously  and  without  any  reasonable 
"  and  probable  cause." 

§  2.  "  And  that  such  plaintiff  shall  not  be  entitled  to  recover 
"  against  such  justice  any  penalty,  which  shall  have  been  levied, 
**  nor  any  damages  or  costs  whatsoever,  in  case  such  justice  shall 
"  prove  at  the  trial  that  such  plaintiff  was  guilty  of  the  offence 
"  whereof  he  had  been  convicted,  or  on  account  of  which  he 
"  had  been  apprehended,  or  had  otherwise  suffered,  and  that  he 
"  had  undergone  no  greater  punishment  than  was  assigned  by 
"  law  to  such  offence." 

The  true  construction  of  this  act  is,  to  confine  the  protection  Massey  T. 
!t  gives  to  magistrates  to  cases  where  there  has  been  in  fact  a  Johnson, 

conviction.     They  were  already  protected  in  an  action  of  trespass  5-,     ast'/?T' . 

..         *       .     .  v  f          r  •  j    i-  Gray  v.  Cook  - 

by  a  subsisting  conviction  good  upon  the  race  ot  it;  and  this  act  son)  j6Ea.,t, 

meant  to  protect  them  still  further  to  a  certain  extent  in  a  case  31.    It  would 
where  they  were  left   unprotected  by  the  quashing  of  a  con-  appear  from 
viction. 


son,  that  if  the  conviction  be  good  upon  the  face  of  it,  the  production  and  proof  of  it  at  the 
trial  will  be  a  justification  in  a  collateral  proceeding  against  the  magistrate,  as  well  in  respect  of 
such  facts  therein  stated  as  are  necessary  to  give  him  jurisdiction,  as  upon  the  merits  of  the 
case ;  that  evidence  aliunde  is  not  admissible  to  prove  that  the  conclusion  drawn  by  him  i& 
erroneous.  And  if  the  magistrate  be  warranted  in  taking  cognisance  of  the  charge,  and  do  in 
fact  convict,  the  conviction,  however  irregularly  drawn  up,  will  protect  him  in  an  action  of 
trespass  acainst  him  by  the  party  convicted.  Massey  v.  Johnson,  ubi  supra.  Strickland  v. 
Ward,  7  T.  R.  6.5.;,  634.  In  the  case  of  Crepps  v.  Durden,  Cowp.  640.  it  appeared  on  tbe 
face  of  the  convictions  that  the  magistrate  had  uo  jurisdiction. 

As  the  statute  of  43  G.  3.  requires  that  the  plaintiff  in  an  Burley  v. 
action  for  a  malicious  conviction  shall  expressly  allege  in  his  Bethune, 

declaration  that  the  acts  were  done  maliciously  and  without  any  ~     J*  *a,2!>' 

-  J.  ,  .  J    see  Lowther 

reasonable  and  probable  cause,  it,  or  course,  imposes  upon  him  v  £arj  Of 

the  onus  of  proving  that  allegation ;  for  which  purpose  it  is  not  Kadnor, 
sufficient  for  him  to  shew  that  he  was  innocent  of  the  offence  of  8  East,  n». 
which  he  was  convicted,  the  question  in  this  case  not  depending        ^Th"6 
upon  his  guilt  or  innocence,  but  upon  what  passed  before  the  same  prjn. 
magistrate;    it  must  appear  from  the  evidence  given  before  him  ciple. 
that  there  was  a  want  of  all  probable  cause.  || 

If  a  justice  will  not,  on  complaint  to  him  made,   execute  his  Crom.  7. 
office;  or,  if  he  misbehave  in  his  office;  the  party  grieved  may  aAtk.  i. 
move  the  Court  of  King's  Bench  for  an  information,  and  after- 
wards may  apply  to  the  Court  of  Chancery  to  put  him  out  of 
the  commission. 

||  Any  fraud  or  misconduct  imputed  to  magistrates  in  proceed-   7  T.  R. 374. 
ing,  notwithstanding  the  issuing  of  a  certiorari^  may  be  a  ground 
for  a  criminal  proceeding  against  them  ;  and  Lord  Kenyan  said, 
he  believed  there  were  instances  in  which  a  criminal  information 
had  been  granted  against  magistrates  acting  in  sessions.     But  II.  \.  Mather, 
these  must  have  been  instances  of  ma  ni  test  oppression  and  gross  -  Bamnrdist. 

Ss  4  abuse  *49>    K'v' 
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Eyres,  Id.  *yo.  abuse  of  power.     For,  generally,  the  justices  are  not  punishable 
Staunf.  173.       for  wnat  tilcy  do  -m  sessions. 
iz  Co.  33. 

H.  v.  Justices        On  a  motion  for  an  information   against  four  persons,  who 
°B1R  were  churchwardens  and  overseers  of  Seqford,  and  also  the  only 

justices  of  the  peace  for  that  borough,  for  refusing  to  put  a  sub- 
stantial householder  on  the  poor's  rate  (which  is  a  necessary 
requisite  towards  giving  a  vote  for  members  of  parliament),  and, 
upon  appeal,  refusing  to  amend  the  rate,  or  give  relief  in 
sessions;  the  Court  said,  that  as  these  persons  were  acting  in 
a  court  of  record  with  powers  entrusted  to  them  by  the  con- 
stitution, it  must  be  a  very  strong  case  indeed,  with  flagrant 
proofs  of  their  having  acted  from  corrupt  motives,  that  would 
warrant  a  rule  for  an  information;  and  therefore  refused  to 
grant  a  rule  to  shew  cause.  || 
R.v.  Symonds,  A  magistrate  forfeits  the  protection  of  the  law  in  the  ex- 

Ca.  temp.          ecution    of  his    office,    by   beginning   a  breach  of  the   peace 
Hardw.24o. 


4  H.  7.  c.  12.  ||  In  the  4th  of  H.  7.  a  law  was  made,  at  this  day  not  re- 
pealed, monitory  and  minatory,  as  Lord  Bacon  says,  towards 
justices  of  peace,  that  they  should  duly  execute  their  office,  in- 
viting complaints  against  them,  first  to  their  fellow-justices,  then 
to  the  justices  of  assise,  and  then  to  the  king  or  chancellour;  and 
that  a  proclamation  which  the  king  had  published  of  that  tenor, 
should  be  read  in  open  sessions  four  times  a-year  to  keep  them 
awake. 

See  further  on  this  subject,  tit.  "  COURT  OF  SESSION,"  supra, 
and  Appendix,  "  CONSTABLE,"  "  FEES,"  "  LIBEL,"  "  SURETY 
"  OF  THE  PEACE,"  "  SURETY  OF  THE  GOOD  BEHAVIOUU," 
«*  TYTHKS,"  #c.|| 
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i  T.  K.  598,        A    LEASE  for  years  is  a  contract  between  lessor  and  lessee, 
599-.  for  the  possession   and   profits  of  lands,  fyc.    on   the  one 

|  It  is  essential  gj^  ancj  a  recompence  by  rent,  or  other  consideration,  on  the 

' 


that  there'          Other. 

he  reserved  a  reversion  to  the  grantor;  for  if  the  whole  estate  and  interest  which  the  grantor 
hath  be  parted  with,  the  instrument  in  that  case  is  not  a  lease,  but  an  assignment.  The  very 
name  of  lease  imports  a  separation,  a  detachment  of  a  part  from  the  whole.  Sheph.  Touchst. 
265.  If  the  instrument  comprize  the  whole  of  the  grantor's  estate,  it  is  an  assignment,  and 
not  an  under-lease,  though  there  be  a  power  of  re-entry,  or  reservation  of  rent.  Palmer  v. 
Edwards,  Dougl.  187.  a  Prcst.  Convevanc.  iz4.|f 

Tfi  is 
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This  is  esteemed  in  law  a  middle  kind  of  interest  between  Spelm.Rem.a. 
an  estate  tor  lite  and  a  tenancy  at  will ;  for  those  who  held  large 
districts  and  tracts  of  lands,  being  unacquainted  with  the  arts  of 
husbandry  and  tillage,  found  it  their  interest  to  lease  out  their 
demesnes,  which  for  want  of  care  and  cultivation  lay  waste,  and 
afforded  them  little  or  no  profit.  And  this  way  of  letting  for  years 
was  thought  best  to  answer  the  design  and  intentions  of  the 
lord,  as  well  as  the  expectations  of  the  tenant ;  for  if  they  had 
let  them  tor  life,  this  had  given  the  tenants  too  a  great  a  power 
over  the  lord,  because  then  they  would  have  had  a  property  in 
the  freehold,  and  by  suffering  disseisins,  or  feigned  .recoveries  to 
be  had  against  themselves,  might  have  shaken  or  endangered 
the  inheritance  of  the  owner;  and  on  the  other  side,  if  they  had 
leased  their  land  only  at  will,  few  would  have  been  willing  to 
bestow  any  great  pains  or  industry  upon  so  precarious  a  posses- 
sion, which  the  arbitrary  will  and  pleasure  of  a  peevish  lord 
might  have  defeated. 

Originally,  leases  for  years  were  but  of  little  regard,  the  ten- 
ant having  only  utile,  not  direction  dominium,   and  being  said 
tenere  nomine  aiieno :  and  as  he  had  only  the  perception  of  the 
profits,   whoever  recovered  the  freehold   reduced  likewise  the 
possession,  whether  such  recovery  were  true  or  feigned  -,  and 
the  lessee  had  no  other  remedy  but  an  action  of  covenant  against 
the  lessor;  and  this,  at  least,  was  thought  a  just  construction, 
that  he  who  had  devested  himself  of  the  profits  of  his  lands  for 
a  time,  by  giving  them  to  another,  should  be  obliged  to  main- 
tain that  gift,  or  be  liable  to  make  satisfaction  if  he  did  not;  and 
this  was  the  more  reasonable,  because  the  lessee  was  equally 
bound  to  answer  and  make  good  the  rent  during  the  term;  and 
if  he  did  not,  the  law  allowed  the  lessor  to  maintain  an  action  of 
covenant  as  well  as  of  debt  against  him,  for  with-holding  thereof. 
And  as  it  made  this  construction  for  the  lessor  upon  the  words   Vide  tit  Co- 
yielding  and  paying,  which  were  no  express  covenant  in  them-  c^^>and 
selves,  it  was  but  reasonable  it  should  make  the  like  construction  *"  *   >I37'P  •*• 
for  the  lessee  upon  the  word  dimisit,   which  in  itself  no  more 
imported  an  express  covenant  on  his  part :  but  by  making  this 
construction  mutual,   the  Courts  did  justice  to  both ;   and  by 
making  it  all,  they  plainly  shewed  their  opinions  of  the  lease  to 
be  no  other  than  a  contract  or  agreement  between  the  parlies, ' 
and  not  such  an  act  as  transferred  any  property  to  the  lessee : 
and  this  is  one  reason  why  leases  for  years  are  considered  as  ($  Therefore, 
chattels,  and  go  to  (a)  executor,.  maVe^ 

bishop,  abbot,  parson,  or  any  other  sole  corporation,  and  his  successors,  for  such  a  number  of 
years,  yet  it  shall  go  to  the  executors  or  administrators  of  the  lessee,  and  not  to  his  successors, 
because  a  term  for  years  being  looked  upon  as  a  chattel,  the  executors  or  administrators  are 
the  only  persons  the  law  allows  to  succeed  thereto;  and  this  succession  to  the  chattel  cannot 
be  altered  or  controuled  by  any  limitation  of  the  party :  but  yet  in  such  case  it  seems,  that  the 
executors  or  administrators  of  the  lessee  shall  hold  it  in  the  right  of  and  as  trustees,  for  the 
successors;  for  the  book  says,  they  shall  have  it  in  aider  droit.  Co.  Litt.  9.  a.  46.  b.  90.  a. — 
But  this  rule,  as  to  the  succession  of  chattels,  hath  two  exceptions:  i.  In  case  of  the  king, 
who  by  his  prerogative  may  take  any  c'  utcls  in  succession,  and,  consequently,  a  lease  made 
to  him  and  his  successor*  for  years  i>  jood,  and  shall  go  accordingly,  and  not  to  his  executors 

or 
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or  administrators.    Co.  Litt.  90.  a.     n  Co.  92.3. The  second  exception  is  in  case  of  the 

chamberlain  of  London,  who,  by  custom  of  the  city,  confirmed  by  divers  acts  of  parliament, 
may  take  chattels  in  succession  for  the  benefit  of  orphans.  But  qtuzre,  if  this  custom  extends 
to  leases  for  years,  for  the  books  only  mention  recognizances,  obligations,  $c.  which  are  given 
or  entered  into  to  the  chamberlain  and  his  successors,  by  way  of  security  for  orphans'  por- 
tions; quaere,  therefore,  if  a  lease  may  be  made  to  the  chamberlain  and  his  successors  for 
years.  Cro,  Eliz.  464.  4  Inst.  249.  4  Co.  65.  Fulwood's  case. 


Co.  Litt. 
45.  b. 
Mirror,  c.  2. 

§  27- 
Vent.  58. 


Another  reason  was,  because  at  first  these  leases  were  made  but 
for  a  small  number  of  years,  (for  my  Lord  Coke  tell  us,  that  by 
the  ancient  law  of  England  (a)  no  man.could  have  made  a  lease 
for  above  forty  years  at  the  most,)  and  the  reason  thereof  seems 


||(a)  This  law    to  be,  because  they  were  only  made  to  serve  the  occasions  and 

against  leases    exjorencies  of  the  lord  in  cultivating  and  improving  his  demesnes, 
for  more  than  -     &  - 


forty  years, 
if  it  ever 
existed,  was, 
as  Mr.  J. 
Blackstone  ob- 
serves, soon 
antiquated ; 


not  to  borrow  money  on  or  raise  portions  for  daughters,  or  such 
other  uses  as  are  now  made  thereof;  therefore  there  was  no  need 
to  extend  them  to  any  great  length  of  time,  since  they  might  be 
renewed  as  often  as  occasion  required.  Besides,  the  lessees,  if 
they  were  evicted,  being  only  to  recover  damages,  it  would  have 
been  fruitless  to  prolong  leases  for  the  term  of  1000  years,  when 
for  we  find  in  the  persons  who  are  to  possess  under  such  leases  had  no  remedy 

Madox's  Col-   for  their  damages  but  by  recourse  to  the  representatives  of  the 

lection  of  .   .     ,  , 

ancient  In-       original  lessor. 

struments,  some  leases  which  considerably  exceed  that  period ;  and  long  terms  for  three 

hundred  years  or  a  thousand  were  certainly  in  use  in  the  time  of  £.3.  and  probably  of  E.  i. 

a  Comm.  I42.|| 

Also,  another  reason  might  be,  because  these  leases  for  years 
were  under  the  power  of  the  freeholder  to  destroy  by  a  recovery; 
for  the  person  coming  in  by  the  recovery,  was  supposed  to  come 
in  by  title  paramount,  and  so  was  not  bound  or  obliged  by  them, 
and,  by  consequence,  few  could  be  willing  to  take  leases  for  any 
longer  term,  which  they  might  so  easily  be  defeated  of. 

But,  though  in  the  reign  of  H.  7.  it  was  resolved,  that  the 
lessees  should  not  only  recover  damages  as  a  recompence  for  the 
possession  lost,  but  should  also  recover  the  possession  itself;  and 
the  statute  21  H.  8.  c.  15.  gives  the  termer  power  to  falsify  all 
manner  of  recoveries  had  against  the  tenant  of  the  freehold,  upon 
feigned  and  untrue  titles;  from  whence  men  began  to  limit  long 
leases,  because  by  such  purchases  they  escaped  the  wardship,  re- 
lief, and  other  burdens  that  were  annexed  to  the  ancient  tenures ; 
yet  no  alteration  was  made  in  the  succession  to  them,  the  law 
having  been  formerly  settled  as  to  that  point;  and  if  they  had 
not  carried  the  succession  in  the  manner  they  formerly  did,  they 
had  lost  the  end  of  such  limitation. 

And  though  at  this  day  terms  for  years  are  multiplied  to  a 
much  longer  duration  than  they  were  formerly,  and  there  is  now 
ample  remedy  to  recover  the  term  itself,  yet  the  succession  con- 
tinues the  same;  for  besides  the  reasons  already  given,  it  would 
be  inconvenient  to  have  had  one  rule  of  property  for  short  term.-, 
and  another  for  those  that  were  longer,  being  all  of  the  same  na- 
turo,  and  still  no  more  than  leases  for  years;  besides  the  difficulty 
of  fixing  the  just  bounds  to  any  precise  determinate  number  ot 

years, 


Vide  title 
Fines  and 
Recoveries. 


Bro.  tit. 

Leases,  26. 
F.N.B.  198. 

420. 

Vaugh.  127. 
4  Co.  80. 
Lev.  46. 
a  Mod.  1 8. 


[  Long  terms 
as  for  2000 
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years,  since  one  or  two  years,  more  or  less,  would  have  made  years,  are 
verv  little  difference  in  reason,  and  long  or  short  are  only  terms  considered 

.,  •  c       r     .  •     i  -.1.  (at  'east 

of  comparison ;  as  a  lease  tor  torty  years  is  long  with  respect  to  after     rt 

one  of  eight  or  ten  years,  and  yet  short  with  respect  to  another  of  of  the  time 

a  hundred  years;  therefore  that  there  might  be  an  uniformity  in  has  elapsed) 

the  law,  all  leases  for  years  are  hoklen  to  be  of  less  value  than  r.          'eases, 

estates  for  life,  as  being  originally  of  much  shorter  duration,  and  to  attenci  tj,e 

also  because  they  were  under  the  power  of  the  tenant  of  the  free-  inheritance. 

hold  to  destroy,  and  therefore  are  considered  only  as  chattels,  Cowp.  597.] 
and  cast  upon  the  executors. 

We  shall  consider  this  head  under  the  following  divisions: 

(A)  Of  what  Things  Leases  may  be  made  for  Years. 

(B)  Of  the  Persons  by  whom  Leases  may  be  made : 

And  herein,  first,  of  Leases  by  Infants. 

(C)  Of  Leases  made  by  Husband   and  Wife :    And 

herein, 

1.  Of  Leases  made  by  Husband  and  Wife  by  the  Common 

Law. 

2.  Of  Leases   made   by   them  pursuant  to  the  Statute  of 

32  H.  8.  cap.  28. 

(D)  Of  Leases  by  Tenant  in  Tail :  And  herein, 

1.  What  Leases  Tenant  in  Tail  might  have  made  by  the 

Common  Law. 

2.  What  leases  Tenant  in  Tail  may  now  make  to  bind  his 

Issue,  since  the  32  H.  8.  cap.  28. 

3.  When  and  in  what  Cases  the  Issue  in  Tail,  or  Strangers, 

shall  be  bound  by  voidable  Leases  made  by  Tenant  in 
Tail. 

(E)  Of  Leases  for  Lives  or  Years  by  Ecclesiastical 

Persons :  And  herein, 

1 .  What  Leases  they  might  have  made  by  the  Common  Law, 

and  of  the  several  enabling  and  disabling  Statutes,  with 
some  general  Observations  on  them. 

2.  Of  the  Rules  to  be  observed,  and  Qualifications  requisite 

to  the  Perfection  of  such  Leases :  And  herein, 

Rule  i.   Where  an  Indenture  or  Deed  is  necessary. 
Rule  2.  When  such  Leases  are  to  begin :  and  herein, 

1.  When  such  Leases  as  have  no  Date  at  all,  or  a  void 

or  impossible  Date,  are  to  begin. 

2.  Such  Leases  as  have  a  good  Date,  and  are  delivered 

on  the  same  day ,-  in  what  Cases  the  Day  of  the 
Date  or  Delivery  is  to  be  taken  inclusive,  and  in 
what  Cases  exclusive. 

3.  Suck 
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3.  Such  Leases  as  have  a  good  Date,  but  are  not  de- 
livered till  a  Week  or  Mont^  &c.  after,  when  they 
are  to  begin,  and  how  the  Declaration  on  such 
Leases  is  to  be  framed. 

llule  3.  Within  what  Time  the  old  Lease  is  to  be  sur- 
rendered; and  herein  of  concurrent  Leases. 

Rule  4.  That  such  Leases  are  not  to  exceed  three  Livesj 
or  twenty-one  Years. 

Rule  5.  Of  what  Things  Leases  may  be  made  to  bind 
the  Successor. 

Rule  6.  What  shall  be  said  a  usual  Letting  to  Farm 
upon  the  several  Statutes,  and  by  what  Persons. 

Itule  7.  What  Rent  is  to  be  reserved :  and  herein, 

1 .  That  there  must  be  a  Rent  reserved. 

2.  That  this  Rent  must  continue  due,  and  be  payable  to 

the  Lessors  and  their  Successors. 

3.  That  such  Rent  must  be  the  same,  or  more  in  Quan- 

tity than  hath  been  reserved  within  twenty  Years 
next  before  such  Lease  made :  And  herein, 

1 .  What  shall  be  said  to  be  the  ancient  Rent,  where 

Variety  of  Rents  have  been  reserved,  or  some- 
thing formerly  reserved  now  omitted  or  varied. 

2.  In  what  Manner  such  Reservation  is  to  be  made. 

3.  Where  the  Addition  of  more  Land,  with  or  with- 

out the  Addition  of  more  Rent,  shall  avoid,  such 
Leases. 

4.  Where  a  Reservation  of  the  whole  Rent,  or  only 

pro  Rata  on  a  Lease  of  Part,  shall  be  good. 

Rule  8.  That  such  Leases  must  not  be  made  without 
impeachment  of  Waste. 

(F)  Of  Leases  by  Parsons,  Vicars,  and  others,  with 

respect  to  other  Qualifications. 

(G)  Of  the  Consent  or   Confirmation   of  others  to 

Leases  made  by  Ecclesiastical  Persons :    And 
herein, 

1 .  Where  Confirmation  is  necessary  cither  in  respect  of  the 

Leases  or  Estates  made,  or  of  the  Persons  making  the 
same. 

2.  What  Persons  arc  to  confirm  such  Leases  or  Estates,  and 

in  what  Manner. 

3.  What  Estates  they  who  make  such  Confirmation  are  to 

have. 

4.  At 
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4.  At  what  Time  such  Confirmation  is  to  be  made. 

5.  Hove  far  a  Regard  is  to  be  had  to  the  true  naming  of  the 

Corporation  or  Persons  who  do  confirm. 

(H)  Of  void  or  voidable  Leases  by  Ecclesiastical 
Persons :  And  herein, 

r.  Against  -whom  Leases  not  pursuant  to  the  Statutes,  or 
otherwise  defective,  are  void  or  only  voidable. 

2.  By  what  Means  and  in  what  Cases  such  voidable  Leases 

may  be  made  good. 

3.  The  Manner  of  avoiding  such  Leases  as  are  only  voidable. 

(I)  Of  Leases  made  by  those  who  have  but  a  par- 
ticular Estate  or  Interest  in  the  Lands  leased : 
And  herein, 

1.  Of  Leases  made  by  Tenant  in  Dower  or  Curtesy. 

2.  Of  Leases  made  by  Tenant  for  Life. 

3 .  Of  derivative  Leases,  or  by  one  who  is  but  a  Lessee  for 

Years  himself. 

4.  Of  Leases  made  by  a  Disseisor  or  Disseisee. 

5.  Of  Leases  made  by  Joint-tenants  or  Tenants  in  Common. 

6.  Of  Leases  made  by  Copyholders. 

7.  Of  Leases  made  by  Executors  or  Administrators. 

8.  Of  Leases  made  by  a  Bailiff  of  a  Manor. 

9.  Of  Leases  made  by  a  Guardian. 

i  o.  Of  Leases  made  pursuant  to  Authority. 

1 1 .  Of  Leases  made  pursuant  to  Powers  in  private  Convey- 
ances and  Settlements. 

(K)  By  what  Form  of  Words  Leases  may  be  made. 

(L)  What  Certainty  is  requisite  to  Leases  for  Years 
as  to  their  Beginning,  Continuance,  and  End- 
ing :  And  herein, 

1.  With  regard  to  the  Date  of  the 'Lease. 

2.  With  regard  to  other  Circumstances  taken  notice  of  in  the 

Deed  of  Lease,  whereby  to  ascertain  the  Commencement 
thereof. 

3.  The  Certainty  of  Leases  for  Years  as  to  their  Continu- 


ance. 


4.   The  Certainty  of  Leases  for  Years  as  to  their  Duration 
and  Ending, 

(M)  In  what  Cases,  and  to  what  Respects  an  Entry 

by 
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by  the  Lessee  is  requisite  to  the  Perfection  of 
his  Lease. 

(N)  Leases  for  Years,  when  to  take  Effect  as  a  Rever- 
sion, when  as  a  future  Interest,  and  when 
neither  the  one  nor  the  other. 

(O)  Leases  for  Years  by  Estoppel,  how  far  and  against 
whom  such  Leases  are  good. 

(P)  Leases  for  Years  and  future  Interests,  how  far 
they  may  be  barred  or  destroyed,  and  how  far 
not,  and  where  an  Entry  before  the  Term  begun 
is  a  Disseisin. 

(Q)  How  far,  and  by  what  Means,  Leases  for  Years  in 
Trust  to  attend  an  Inheritance  may  be  barred 
or  destroyed. 

(R)  Leases  for  Years,  when  merged  by  Union  with  the 
Freehold  or  Fee. 

(S)  Of  Surrenders  of  Leases  for  Years  :  And  herein, 

1.  Of  Surrenders  in  Fact  or  Express :  And  here  again., 

1.  By  what  Words  such  Surrender  may  be  made. 

2.  Upon  what  Estate  such  Surrender  may  operate. 

2.  Of  Surrenders  in  Law,    or   implied  Surrenders:    And 

herein, 

1.  With  regard  to  Leases  in  Possession. 

2.  With  regard  to  Leases  in  Futuro. 

3.  With  regard  to  the  Thing  itself  so  surrendered. 

(T)  Leases,  when  determined  by  cancelling  the  Deed. 

(T.  2)  When  forfeited. 

(U)  Of  the  Renewal  of  Leases. 


(A)  Of  vyhat  Things  Leases  may  be  made  for  Years. 

Godh.  112.         A  FTER  such  time  as  leases  for  years  began  to  be  looked  upon 
Leon.  42.  as  fixed  and  permanent  interests,  and  that  the  lessees  were 

Owen,  139.       sufficiently  provided  to  defend  themselves,  and  their  possessions, 
1)  er    6  J.i      against  the  acts  and  incroachmcnts  as  well  of  the  lessor  as  of 
i  TO.  a.  212.  b.    strangers,  men  found  it  their  interest  to  improve  and  encourage 
this  sort  of  property,  and  therefore  extended  it  to  nil  sorts  of 

interest.5 
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interests  and  possessions  whatsoever,  being  led  thereto  by  that  Bro.  tit. 
known  rule,  that  whatsoever  may  be  granted  or  parted  with  for      g  *£*'  23' 
ever,  may  be  granted  or  parted  with  for  a  time;  and  therefore 
not  only  lands  and  houses  have  been  let  for  years,  but  also  goods 
and  chattels,    though  the  interest  of  the  lessee  therein  differs 
from  the  interest  he  hath  in  lands  or  houses  so  let  for  years : 
for  if  one  lease  for  years  a  stock  of  live  cattle,  such  lease  is  good, 
and  the  lessee  hath  only  the  use  and  profits  of  them  during  the 
term;  but  yet  the  lessor  hath  not  any  reversion  in  them  to  grant 
over  to  another,  either  during  the  term  or  after,  till  the  lessee 
hath  re-delivered  them  to  him,  as  he  would  have  of  lands  in  case 
of  such  lease  for  years;  for  the  lessor  hath  only  a  possibility  of 
property  in  case  they  all  outlive  the  term;  for  if  any  of  them 
die  during  the  term,  the  lessor  cannot  have  them  again  after 
the  term;    and  during  the  term  he  hath  nothing  to  do  with 
them,  and,  consequently,  of  such  as  die  the  property  rests  abso- 
lutely in  the  lessee:   so,  whether  they  live  or  die,  yet  all  the 
young  ones  coming  of  them,  as  lambs,  calves,  $c.  belong  abso- 
solutely  to  the  lessee  as  profits  arising  and  severed  from  the 
principal,    since   otherwise  the  lessee  would  pay  his  rent  for 
nothing.     And  therefore  this  differs  from  a  lease  of  other  dead 
goods  and  chattels;  for  there,   if  any  thing  be  added  for  the  re- 
pairing, mending,  or  improving  thereof,   the  lessor  shall  have 
the  improvements  and  additions,    together  with  the  principal, 
after  the  lease  ended,  because  they  cannot  be  severed  without 
destroying  or  spoiling  the  principal.     Neither  is  the  succession 
of  young  ones,  in  case  any  of  the  old  ones  die,  to  be  resembled 
to  a  corporation  aggregate,  whereof  when  any  die,  those  that 
succeed  shall  be  said  part  of  the  same  corporation,  for  the  cor- 
poration, in  its  public  capacity,  never  dies;    but  this  being  a 
lease  of  such  and  such  individual  cattle,  when  any  of  them  die, 
the  possibility  of  reverting  property,  which  was  left  in  the  lessor, 
is  determined  and  at  an  end.     But  the  lessee  in  such  case  cannot  Lit.  §  71. 
kill,  destroy,  sell,  or  give  them  away,  during  the  term,  without  Co.Lut.  57.3. 
being  subject  to  an  action  of  trespass,  as  it  should  seem.    But  in 
case  of  a  lease  of  a  house,  together  with  goods,  it  is  usual  to 
make  a  schedule  thereof,  and  affix  it  to  the  lease,  and  to  have  a 
covenant  from  the  lessee  to  re-deliver  them  at  the  end  of  the 
term;    and   without   such  covenant  the  lessor  could  have  no 
other  remedy  but  trover  or  detinue  for  them  after  the  lease 
ended. 

If  one  hath  a  corocly  for  life,  he  may  let  it  to  another,  or  to  Bro.  tit. 
the  grantor  himself.     So  may  the  grantee  of  house-bote,  or  hay-  Leases, "40. 
bote.     But  in  case  such  lease  be  to  the  lessor  himself,  rendering 
rent,  he  can  only  have  them  by  way  of  retainer,   being  to  arise 
out  of  his  own  provision,  or  his  own  land. 

But  as  to  lands  or  other  things  of  inheritance,  as  they  may  be  Hard.  357. 
granted  or  departed  with  for  ever,  so  they  may  for  a  time,  and, 
consequently,  may  be  leased  for  years  in  all  cases  where  no  in- 
convenience or  injury  to  the  public  is  like  to  ensue;  for  then 
men's  private  interests  mnst  give  way  to  the  public,  and  what 

mijjht 
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might  otherwise  in  its  own  nature  be  good  and  allowable,  must 
upon  that  account  be  disallowed  and  stand  condemned.  Where- 
fore it  having  been  settled,  that  all  leases  for  years  were  but 
chattels,  and  as  such  should  go  to  executors  or  administrators, 
the  first  case  wherein  we  find  any  objection  to  a  lease  for  years 
9  Co.  97.  is,  that  of  the  office  of  marshal  of  the  King's  Bench  prison;  for 

*?Prt?u    '"  tnat  being  an  office  of  great  trust,  concerning  the  administration 
a  Roll.  Abr.         f  .      .  ,     ,         .  ^     c      .  .  c  .        '    ,  ,  .  r 

153.    Sir          or  justice  in  the  keeping  of  prisoners,  if  it  should  be  granted  for 

George  Rey-  years,  it  might  be  injurious  to  the  public,  by  being  in  suspence 
nold's  case.  till  probate  of  the  will  or  administration  taken  out;  and  if  the 
Cro.  Car.  587.  officer  should  die  indebted,  so  that  none  would  prove  his  will, 
or  take  out  administration,  then  there  would  be  no  officer  at  all, 
and  executors  or  administrators  would  be  in  by  act  of  law,  with- 
out allowance  of  the  court.  Also,  it  might  be  a  question,  if  such 
office  should  not  be  forfeited  by  outlawry,  or  be  assets  in  the 
executor's  hands;  and  many  other  inconveniences  would  follow, 
if  such  grant  for  years  were  allowed.  For  the  same  reason  it 
was  }loljen  likewise,  that  the  offices  of  custos  brevium,  chiro- 
grapher,  clerk  of  the  pipe,  of  the  king's  silver,  or  of  the  crown, 
remembrancer  or  chamberlain  of  the  Exchequer,  prothonotaries, 
and  other  offices  in  the  several  courts  of  justice,  cannot  be  granted 
for  years;  an<j  though  the  offices  of  sheriff  and  coroner  were 
grante<^  f°r  years,  till  restrained  by  14  E.  3.  c.  7..  yet  it  was 
ablelbr  years  never  debated  what  inconveniences  might  ensue  by  allowing 
too  easily  slipt  thereof.  And  these  reasons  held  equally  good  against  granting 
over'  the  office  of  warden  of  the  Fleet,  or  any  other  (a)  gaolership. 

6  Mod.  57.  And  although  it  hath  been  resolved,  that  the  office  of  marshal 

Sutton's  case.  of  t]ie  King's  Bench  prison  cannot  be  granted  for  years,  yet  it 
&  \yCe  Sc*a7*  hath  been  holden,  that  a  lease  thereof  for  years  during  the  life 
and  27  G.  a.  "  °f  tne  grantee  is  good  ;  for  hereby  the  danger  of  the  office  going 
to  executors  is  avoided,  which  the  book  says  is  the  sole  reason 
wnv  tne  office  is  not  absolutely  grantable  for  years. 


Hob.  I/?. 
3  Mod.  145. 


(o)InaCha. 
Ca-7o.it  is 

Lord  Chan- 
cellour,  that 
he  thought 
the  case  of  a 


c.  17.  with 
respect  to 
this  office-] 
Raym.  ai6. 


Also  it  appears,  that  the  dean  and  chapter  of  Westminster 
7I'  made  a  lease  for  years  of  the  Gatehouse-prison,  and  the  lessee 
TheVing  ^ad  committed  several  offences  which  amounted  to  a  forfeiture, 
v.  Lady  for  which  the  office  was  seized  ;  but  no  (b]  objection  made  to  its 

Broughton.        being  let  for  years. 
(b]  Note: 

There  seems  a  difference  between  Sir  George  Reynold's  case  and  this,  because  in  Sir  George 
Reynold's  case  the  grant  for  years  was  from  the  crown,  in  whom  all  offices  in  relation  to  the 
administration  of  justice,  are  originally  and  inherently  lodged;  and  therefore,  for  the  crown 
to  grant  out  such  office  for  years,  may  be  liable  to  the  objections  before  mentioned  ;  but  in 
this  case  the  dean  and  chapter  are  the  immediate  grantees  of  the  crown,  and  they  have  the 
office  to  them  and  their  successors  for  ever  in  fee,  and  are  perpetual  gaolers  themselves,  and 
answerable  to  the  crown,  notwithstanding  any  inferior  lease  to  another;  and  therefore  they 
always  take  security  of  such  under-lessee  for  their  own  indemnity. 


Hard.  46. 
Clerk 


But  such  offices  as  do  not  concern  the  administration  of 
justice,  but  only  require  skill  and  diligence,  may  be  granted 
for  years,  because  they  may  be  executed  by  deputy,  without 
any  inconvenience  to  the  publick  :  Therefore,  where  a  grant 
for  years  was  made  of  the  office  of  garbler  of  spices  in  London, 
1  it 
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it  was  adjudged  to  be  a  good  grant,  or  at  least  a  good  appoint- 
ment for  years,  within  the  intent  of  the  statute  I  Jac.  I.  c.  19. 

The  office  of  printer  was  granted  for  years,  6  Car.  r.  and   Hard.  353. 
held  a  good  grant,  being  but  an  employment.     So,  the  office 
of  postmaster  was  granted  to  the  Lord  Stanhope  for  years,  and 
held  good. 

The  office  of  registrar  of  policies  of  assurance  in  London  con-  Hard.  351. 
cerning   merchants  was   granted    by   the    king  for  years,    and   354-  357- 
adjudged  to  be  a  good  grant,  because  it  did  not  concern  the 
administration  of  justice  in  any  court,   but  required  only  the 
skill  of  writing  after  a  copy.     So,  the  office  of  making  and 
sealing  subpcenas  was  granted  for  years,  and  allowed  to  be  good. 
And  there  several   precedents  are  cited  of  offices  granted  for 
years;    as,  first,  offices  in  which  the  safety  of  the  realm  was 
concerned,  as  the  office  of  the  warden  of  a  haven  or  port  by 
H.  6.,  of  gunpowder  by   i  Car.  r.,  of  making  gunpowder  by 
Car.  2.     Also,  offices  concerning  the  trade  of  the  realm  have 
been  granted  for  years;  as  i  H.  7.  of  the  exchange  of  money;  Dyer,  303. 
1 8  H.  8.   of  gager;    17  Rich.  2.    of   aulnager,   though   a  seal  Hob.  146. 
belongs  to  it,  with  which  the  officer  is  intrusted;  of  the  letter-  3  Kebi8°' 
office,  3  Car.  i.     Also,  offices  in  courts  of  justice  have  been 
granted  for  years;  as  the  office  of  surveyor  of  the  green  wax, 
of  the  sixpenny  writs  in  Chancery  and  subpcenas,  of  comptroller 
and  customer,  and  of  making  out  process  in  C.B.     AH  these, 
and  several  others,  have  been  granted  for  years;  but  no  dispute 
having  been  made  of  the  validity  of  them,  how  far  some  of  them 
would  hold  at  this  day,  may  be  a  question. 

But,  where  one  made  a  grant  for  years  of  the  stewardship  of  a  Lev.  34?. 
a  court-leet  and  court-baron,  this  was  holden  void  as  to  the  *  J°n-  «6. 
court-leet,   being  a  judicial  office,   but  good   as  to  the  court-  Howard  and 
baron,  being  only  ministerial,  and  the  suitors  judges  thereof; 
but  the  grant  appearing  afterwards  to  be  for  years  determinable 
upon   the  death   of   the   lessee,  it  was   holden  good   for  both, 
because  there  was  no  danger  of  its  coming  to  executors  or 
administrators.  . 

One  Mrs.  Dennis  was  found  by  office  to  be  an  idiot  a  nativi-  a  Clian.  Ca. 
tate  i   the  king  grants  the  custody  of  body  and  estate  to  Sir  **r°d£{;rs  \- 
Alexander  Frazier,  his  executors  arid  administrators,  during  the  y^  *   iz'^r> 
idiotcy;    Sir  Alexander   dies,    and    then   the   king   grants   the  s.  C. 
custody  to  Mr.  Prodgers ;  and  whether  he  or  the  executrix  of 
Sir  Alexander  had  the  better  title,  was   the  question.     It  was 
said  to  be  a  trust  in  the  king,  and  therefore  not  grantable  to 
executors  or  administrators,  and  that  if  the  grantee  die  intestate, 
there  would  be  none  to  take  care  of  the  idiot.     On  the  other 
side  it  was  said,  that  the  king  had  not  only  a  trust,   but  an 
interest,  and  might  have  disposed  of  the  profits  to  his  own  use, 
or  have  granted  them  over  as  he  thought  fit,  in  case  of  an  idiot, 
though  it  was  otherwise  in  case  of  a  lunatick;  and  that  being  a 
chattel,  it  should  naturally  go  to  executors ;  and  to  this  opinion 
my  Lord  Chancellor  inclined,  but  directed  the  vab'dity  of  the 

VOL.  IV.  T  t  patent 
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(a)  3  Mod.  43.  patent  to  be  tried  at  law :  and  (a)  in  B.  R.  the  grant  to  Sir 

Vern.  9.  137.     Alexander  was  holden  good  ;  for  the  king  has  the  same  interest 

n.(i).  ad  edit.   jn  an  idiot  that  he  had  in  his  ward,  which  always  went  to  the 

executor  of  his  grantee,  though  it  was  otherwise  in  the  case  of 

a  lunatick. 

2  Roll.  Rep.  The  office  of  park-keeper  was  granted  for  years,  and  no  ob- 
374-  jection  made  to  it;  for  this  does  not  concern  the  administration 

' 4I3<       of  justice,  but  only  requires  diligence  and  care. 
Co. Litt. i6.b.       Dignities  or  honours  cannot  be  granted  for  years;  as  to  be 
9  Co.  97.  b.      earl,  duke,  baron,  fyc.  because  then  they  must  go  to  the  exe- 
cutors or  administrators,  whilst  the  estate  that  should  support 
them  would  go  the  heir,  and  so  introduce  confusion  and  ab- 
surdity. 

By  the  23  H.  6.  c.  10.  it  is  provided,  "  That  no  sheriff  shall 
"  let  to  farm  in  any  manner  his  county,  nor  any  of  his  bailiwicks, 
(b}  ||  It  was        «  hundreds,  or  wapentakes;"  which  proves  that  before  this  sta- 
certainly  not     t  t    jt  wag  nQt  ^  unusual  to  let  them  to  farm, 
unusual ;  it 

was  a  general  practice.  To  put  an  end  to  it  in  part,  an  act  was  passed  in  a  E.  3.  c.  12.  to  re- 
annex  to  the  counties  such  hundreds  and  wapentakes  as  had  been  let  by  that  king.  To  regulate 
it,  the  statute  of  4  E.  3.  c.  15.  ordained,  that  the  sheriffs  should  thenceforth  let  their  hun- 
dreds and  wapentakes  for  the  old  ferm,  and  not  above;  for  they  had  before  that  time  let 
them  at  so  high  a  ferm,  that  the  bailiffs  could  not  levy  it  without  doing  extortion  and  duress 
to  the  people.  |) 

By  the  12  Car.  2.  0.23.  §27.  the  lord  treasurer,  or  com7 
missioners  of  the  treasury  for  the  time  being  have  power  to  let 
to  farm  all  or  any  the  rates  or  duties  of  excise  upon  beer,  ale, 
cyder,  and  other  liquors  therein  mentioned,  so  as  the  same 
exceed  not  the  term  of  three  years ;  without  which  clause  the 
treasurer  or  commissioners  of  the  treasury  could  not  have  made 
such  lease,  though  perhaps  the  king  himself  might,  having  the 
absolute  interest  and  ownership  therein. 

By  the  12  Car.  2.  c.  25.  §3.  power  is  given  to  the  king's 
agents  for  the  granting  of  wine  licences  to  any  person  or  per- 
sons for  any  time  or  term  not  exceeding  twenty-one  years,  if 
such  person  or  persons  shall  so  long  live,  upon  spch  rent  as  shall 
be  agreed  on,  to  be  paid  half-yearly ;  such  licences  are  not  to  be 
granted  to  any  but  those  who  personally  use  the  trade  of  selling 
by  retail,  or  to  the  landlord  of  such  house,  nor  shall  the  same 
be  assignable,  or  of  any  benefit  but  only  to  the  first  taker. 

By  the  22  &  23  Car.  2.  c.  14.  §6.  power  was  given  to  the 
master  and  chaplains  of  the  Savoy,  to  encourage  the  rebuilding 
thereof,  to  demise  any  of  the  lodgings  for  any  term  not  exceed- 
ing forty  years,  under  such  rents  as  they  could  procure,  without 
renewing. 

[By  the  27  G.  3.  c.  26.  the  lord  treasurer,  or  commissioners 
of  the  treasury  for  the  time  being  are  empowered  to  let  to  farm 
for  any  term,  not  exceeding  three  years,  the  duties  upon  post- 
horses.] 


(B)  Of 


(B)  Of  the  Persons  rt7/o  may  make  Leases.  643 


(B)  Of  the  Persons  vho   may   make    Leases :    And 
herein,  first,  of  Leases  made  by  Infants. 

S  to  leases  made  bj  infants,  or  such  as  are  under  the  age  of 
twenty-one  years,  what  seems  most  considerable  is,  whether 
any,  and  what  leases  for  years  made  by  such  are  absolutely  and 
ipso  facto  void,  or  only  voidable  by  them ;  about,  which  the  opi- 
nions of  the  books  seem  a  little  unsettled. 

Some  opinions  are,  that  all  leases  for  years  made  by  infants  (a)  Moore,  105. 
without  reservation  of  rent,  are  absolutely  void,  and  not  merely  2  Leon.  218. 


Roll.  Rep. 

441.  (a)  So,  if  a  trifle  only  had  been  reserved,  as  a  pepper-corn.  Mod.  263. — But  that  a 
lease  made  by  an  infant  to  try  his  title  is  good,  though  no  rent  be  reserved.  Moore,  105. 
a  Leon.  216.  Noy,  130. 

Other  opinions  there  are,  that  leases  for  years  in  general  by  Lit,  $547. 

infants  are  only  voidable,  and  not  void,  without  taking  notice  Co.L:tt.4j.b. 

whether  any  rent  were  reserved  on  such  leases  or  not;  and  some  LGV'  6' 

even  seem  to  hold,  that  though  no  rent  at  all  be  reserved,  yet  Moore,  78. 

the  leases  are  not  thereby  absolutely  void,  but  only  voidable  by  [This  opinion 

the  infants  when  they  come  of  age,  and  that  they  may  confirm  hat"- bee "  , 

,    •     r  n          i  •        r    i  i  •  i    •         i          •        confirmed  by 

the  same  at  their  mil  age  by  accepting  realty,  which  is  at  least  in-  wnat  fejj 

cident  to  every  lease.  from  the 

court  in  the  case  of  Zouch  v.  Parsons,  3  Burr.  1806.] 

Also,  most  of  the  books  agree,  that  if  a  rent  were  reserved  on  Br°-  tit- 
such  lease  for  years,  then  it  would  be  only  voidable  by  the  in-  peases,  5°- 
fant  at  full  age,  without  saying  how  it  would  be  if  no  rent  at  RoH^Abr  ° 
all  were  reserved,  unless  by  implication  that  it  would  be  void  in   729,  730. 
such  case.  3  -N1°d.  307. 

3  P.  Wins.  2  jo. 

But  all  the  books  agree,  that  if  an  infant  make  a  lease  for  5  Co.  119. 

years,  he  cannot  plead  non  estfactum,  but  must  avoid  it  by  plead-  *,*nst<  **?' 

ing  the  special  matter  of  his  infancy;  which  seems  to  favour  the  j,3>re'  ^  ' 

opinion  of  those  who  hold,  that  the  lease  is  not  absolutely  void;  Cro.  Eliz. 

for  if  the  lease  were  absolutely  void,  there  does  not  seem  to  be  1*7-  857. 

any  good  reason  why  he  might  not  plead  non  esl  factum,  as  a  P°Pn-  J78. 
•  i  i  i  10  Co.  43. 

feme  covert  certainly  may  do  in  such  case,  whose  lease  is  abso-   Vide  head 

lutely  void,  so  that  no  acceptance  of  rent  after  her  husband's  of  infancy 
death  can  make  it  good.  andAgc,Vo].$, 

610. 

An  infant  copyholder  without  licence  of  the  lord  made  a  lease  Latch.  199. 
for  years  by  parol,  rendering  rent,  and  at  full  age  was  admitted,   Godb.  364. 
and  accepted  therein,  and  then  ousted  the  lessee:  and  in  this  Ashfie!dand 
case,  though  it  was  agreed,  that  a  lease  for  years,  rendering  rent,  N*    e 
by  an  infant,  of  freehold  lands  was  only  voidable,  yet  it  was  and  Jon, 
urged  that  in  case  of  a  copyhold  it  would  be  otherwise,  because   157-  S.  C. 
the  lease  not  being  warranted  by  the  custom  would  be  a  disseisin  ^!"fh  Iast 
to  the  lord,  and,  consequent!}',   a  forfeiture  of  his  copyhold.  SjrifS?! 

l*t_i*  •*•     f%  i  •      /•  i  i  in<tl  It  WaS 

which  being  a  great  mischief  to  the  infant,  the  court  ought  held  to  be  no 
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forfeiture  as 
to  the  lord, 
but  that  ad- 
mitting it 
were,  yet  it 
was  a  good 
lease  as  to 
all  strangers, 
and  that  for 
this  reason 
principally  it 

Cro.  Ja.  320. 
Kettley  and 
Elliot, 

Brownl.  120. 
2  Buls.  69. 
Roll.  Abr. 
731.  S.  C. 
adjudged. 


Dais.  64. 
Curiam. 


Co.Litt.45-b. 


4  Leon.  4. 


Anon,  a  Leon. 

220,  221. 


Plow.  3 1  a. 
Dyer,  209. 
Case  of  the 
Duchy  of 
Lancaster. 


rather  to  help  him,  by  adjudging  such  lease  to  be  absolutely 
void.  But  notwithstanding  this,  it  was  adjudged  that  the  lease 
was  a  good  lease  till  avoided,  and  that  a  lease  for  years  by  a 
copyholder  without  licence  is  not  a  disseisin ;  and  admitting  it 
should  be  a  forfeiture  in  this  case,  yet  if  the  lord  enters  for  it, 
the  infant  may  re-enter  upon  him,  and  so  is  at  no  mischief;  and 
that  the  infant  having  accepted  the  rent  at  full  age,  he  had  made 
it  good  and  unavoidable. 
was  adjudged  such  acceptance  made  it  good. 

If  an  infant  takes  a  lease  for  years  of  lands,  rendering  rent, 
which  is  in  arrear  for  several  years,  then  the  infant  comes  of  age, 
and  still  continues  the  occupation  of  the  land,  this  makes  the 
lease  good  and  unavoidable,  and,  by  consequence,  makes  him 
chargeable  with  all  the  arrears  incurred  during  his  minority. 
For  though  at  full  age  he  might  have  departed  from  his  bargain, 
and  thereby  have  avoided  payment  of  the  arrears  which  the 
lessor  suffered  to  incur  during  his  minority,  yet  his  continuance 
of  possession  after  his  full  age  ratifies  and  affirms  the  contract  ab 
initto,  and  so  gives  remedy  for  the  arrears  of  rent  incurred  from 
the  time  of  the  contract  made. 

But,  if  an  infant  possessed  of  a  term  for  years  sells  it  for 
money,  and  after  he  comes  of  full  age  receives  part  of  the  money 
for  it,  he  shall  avoid  the  grant  notwithstanding;  for  the  contract, 
as  said,  being  void  in  the  commencement,  it  cannot  be  made 
good  by  any  subsequent  act. 

By  custom  in  some  places  an  infant  seised  of  lands  in  socage 
may  at  the  age  of  fifteen  years  make  a  lease  for  years,  which  shall 
bind  him  after  he  comes  of  age;  for  the  custom  makes-fifteen  his 
full  age  for  that  purpose. 

An  infant  made  a  lease  for  years,  and  at  full  age  said  to  the 
lessee,  God  give  you  joy  of  it;  this  was  holden  by  Mead  a  good 
affirmation  of  the  lease;  for  this  is  a  usual  compliment  to  express 
one's  assent  and  approbation  of  what  is  done. 

[The  father  of  an  infant  leased  his  son's  lands  for  20  years, 
and  at  full  age,  the  son,  upon  the  back  of  the  indenture  released 
all  his  right  to  the  defendant :  it  was  holden  by  Wray  J.  that  this 
lease  was  made  by  the  father  as  guardian  and  voidable  by  the 
son ;  and  that  the  indorsement  by  the  son  was  a  good  assign- 
ment.] 

If  the  king  within  age  makes  a  lease  for  years,  this  is  binding 
presently,  and  cannot  be  avoided  by  him,  either  during  his  mi- 
nority or  when  he  comes  of  age;  for  the  politic  rules  of  go- 
vernment have  thought  it  necessary  that  he,  who  is  to  govern 
and  manage  the  whole  kingdom,  should  never  be  considered  as 
a  minor,  incapable  of  governing  himself  and  his  own  affairs. 
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L 

herein, 

.  i .  Of  Leases  made  by  Husband  and  Wife  by  the  Common  Lalo* 

TT  is  clearly  agreed,  that  if  a  husband,  seised  of  lands  in  right  Bro.  tit.  Ac- 
of  his  wife,  make  a  lease  thereof  by  indenture  or  deed  poll,  ceptance,  10. 
reserving  rent,  that  this  is  a  good  lease  for  the  whole  term,  un-  tit.  Leases, 24 . 
less  the  wife,  by  some  act  after  the  husband's  death,  shews  her  wilkes. 
dissent  thereto;  for  if  she  accepts  rent,  which  becomes  due  after  Cro.  Ja:  312. 
his  death,  the'lcase  is  thereby  become  absolute  and  unavoidable.  Hob.  5.  S.  C. 
The  reason  whereof  is,  that  the  wife,  after  her  intermarriage,  pi  n  erb>4a- 
being  by  law  disabled  to  contract  for  or  make  any  disposition  of 
her  own  possessions,   as  having  subjected  herself  and  her  whole 
will  to  the  will  and  power  of  her  husband,  the  law  thereupon 
transfers  the  power  of  dealing  and  contracting  for  her  posses- 
sions to  the  husband,  because  no  other  can  intermeddle  there- 
with, and  without  such  power  in  the  husband  they  would  be 
obliged  to  keep  them  in  their  own  manurance  or  occupation, 
which  might  be  greatly  to  the  prejudice  of  both.     But  to  pre- 
vent the  husband  from  abusing  such  power,  and  lest  he  should 
make  leases  to  the  prejudice  of  his  wife's  inheritance,  the  law 
has  left  her  at  liberty  after  his  death  either  to  affirm  and  make 
good  such  lease,  or  to  defeat  and  avoid  it,  as  she  finds  most  sub- 
servient to  her  own  interest. 

So,  if  the  wife  join  in  such  lease  for  years  by  indenture,  if  not  Cro.  Ja.  543. 
made  pursuant  to  the  32  H.  8  c.  28.  she  is  after  her  husband's  Cro. Car.  165. 

death  at  liberty  either  to  affirm  it  by  acceptance  of  rent,  or  to  1°6'  T 
T  i  .,.....'  n       •  Cro.  Ja.  617. 

dissent  to  and  avoid  it  by  bringing  trespass,  Sfc.  in  the  same  Yelv.  i. 

manner  as  if  she  had  been  no  party  thereto.  For  her  joining  Cro.  Eliz.  769. 
during  the  coverture,  when  she  was  not  sui  juris,  but  under  the  Roll. Abr. 350. 
power  of  the  husband,  will  not  bind  her  after  his  death;  and  if 
she  chooses  to  avoid  such  lease,  notwithstanding  he  joining 
therein,  then  it  is  so  absolutely  defeated  ah  initio  as  to  her,  that 
she  may  plead  non  dcmisit,  because  as  to  any  interest  that  passed 
from  her  she  did  not  demise,  nor  in  truth  had  any  power  to  con- 
tract, but  the  whole  interest  passed  from  the  husband,  and  the 
lessee  is  in  merely  by  virtue  of  the  husband's  contract.  And  yet, 
because  the  lessee  by  his  acceptance  of  such  lease  admitted  them 
both  to  have  power  to  join  therein,  he  must  accordingly,  during 
the  coverture,  declare  of  the  lease  by  them  both,  as  an  essential 
part  of  the  description  of  the  lease  whereby  he  makes  title. 

But  the  indenture  or  deed  poll,  whereby  such  lease  was  made,  a  Co.  6r. 
being  no  essential  part  either  of  the  description  or  lease  itself,  be-  ^lowd.  43 1-  a- 
cause  the  husband  during  the  coverture  might  have  made  it  by  Cro.EHzflrS 
parol  only;  therefore,  it  is  neither  necessary  nor  usual  for  the  483.  Sav.  109. 
lessee  in  his  declaration  to  make  any  mention  thereof.  no.  n». 

Cro.  Car.  517. 

So  also,  if  the  wife's  part  in  such  lease  were  merely  void,  and  Yelv.  i. 
her  joining  therein  would  have  no  effect  to  help  the  description  Wl!soi:  v- 
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Cro.  Ja.  61;. 
Gardiner  v. 
Norman. 
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Eliz.  656. 
Cro.  Ja.  563. 
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of  the  lease,  then  the  lessee  ought  in  his  declaration  upon  such 
lease  to  leave  out  the  wife,  otherwise  his  inserting  of  her  as  one 
of  the  lessors  will  vitiate  his  declaration :  therefore,  where  the 
husband  and  wife  sealed  a  lease  for  years  of  the  wife's  lands,  and 
at  the  same  time  executed  a  letter  of  attorney  to  a  third  person 
to  deliver  such  lease  as  their  deed  to  the  lessee,  which  he  did  ac- 
cordingly, and  then  the  lessee  brought  an  ejectment,  and  de- 
clared of  this  by  baron  and  feme;  to  which  not  guilty  being 
pleaded,  this  special  matter  was  found ;  the  Court,  after  argu- 
ment, gave  judgment  that  the  plaintiff  had  failed  in  his  declar- 
ation, because,  as  this  case  was,  it  was  only  the  lease  of  the  hus- 
band ;  for  the  delivery  of  the  deed  being  essential  to  make  it  a 
complete  dqed,  this  ought  to  have  been  done  by  the  wife  herself 
in  person ;  for  she  not  being  sui  juris  could  not  bj  such  letter 
of  attorney  delegate  any  power  or  authority  whatsoever  to  an- 
other, but  such  delegation  was  merely  null  and  void ;  and,  by 
consequence,  the  attorney's  delivering  it  in  her  name  was  to 
no  purpose,  but  it  was  only  the  lease  of  the  husband,  as  being 
only  effectually  delivered  by  him;  and,  therefore,  the  plaintiff 
ought  to  have  declared  accordingly ;  for  upon  the  matter  it  was 
no  lease  by  the  husband  and  wife,  and  then  the  plaintiff  declaring 
upon  it  as  such,  hath  failed  in  his  description  of  the  lease  whereon 
he  was  to  recover. 

Accordingly,  in  another  case,  where  in  ejectment  the  plaintiff 
declared  on  a  lease  by  the  husband  only,  and  not  guilty  pleaded* 
the  like  special  matter  was  found  as  in  the  former  case,  and  ex- 
ception taken  to  the  declaration,  because  the  wife  was  omitted ; 
yet  the  Court  held  the  declaration  good,  and  disallowed  the  ex* 
ception,  because  her  manner  of  joining  in  the  lease  was  merely 
void,  as  if  she  had  not  been  named  therein,  and  then  the  plaintiff 
in  his  description  of  such  lease  did  well  to  omit  her. 

But  now  if  the  husband  and  wife  join  in  a  lease  for  years  by 
parol  of  the  wife's  lands,  rendering  rent;  or  if  the  husband  solely 
make  such  parol  lease,  rendering  rent;  this  determines  absolutely 
by  his  death,  so  that  no  acceptance  of  rent,  or  other  act  done 
by  the  wife,  will  prevent  its  avoidance;  the  reason  whereof  given 
in  the  books  is,  that  her  assent  ought  to  appear  to  be  given  at 
the  time  when  the  lease  was  made,  which,  without  some  deed  or 
instrument  in  writing,  it  cannot  do.  But  this  seems  a  very  in- 
different reason,  when  in  the  case  of  a  lease  for  years  by  the  hus- 
band, solely  by  deed,  her  assent  appears  not  at  all,  but  rather 
the  contrary;  and  yet  she  may  affirm  such  lease,  if  she  thinks  fit, 
after  his  death,  as  well  as  if  she  had  joined  therein.  Therefore 
a  better  reason  for  this  distinction  seems  to  be,  that  the  inherit- 
ance and  right  of  the  estate  continuing  still  in  the  wife,  notwith- 
standing the  intermarriage,  if  the  husband  does  nothing  to  dis- 
continue or  devest  that  estate,  all  charges  of  his  thereout  fall  off 
with  his  death,  which  deteremines  his  power  and  interest  over 
the  estate.  But  a  lease  for  years  being  an  immediate  contract  for 
or  disposition  of  the  land  itself,  if  the  same  appears  in  writing 
duly  executed,  so  that  there  can  be  no  variation  or  deviation 

there- 


(C)  Of  Leases  made  by  Husband  and  Wife.  647 

therefrom  attempted  by  the  lessee  after  the  husband's  death ;  the 
law  so  far  gives  countenance  to  such  lease,  for  the  encourage- 
ment of  farmers  and  husbandmen,  that  the  same  shall  continue 
in  force  till  the  wife's  actual  dissent  or  disagreement  thereto ; 
but  because  there  can  be  no  such  certainty  of  the  terms  of  a 
parol  lease,  when  nothing  appears  in  writing  to  manifest  them; 
therefore  they,  like  other  charges  of  the  husband,  fall  off  and 
drop  with  his  estate  or  interest  therein. 

If  the  husband  and  wife  make  a  lease  for  years  of  the  wife's  Hut  102. 
land,  without  reservation  of  any  rent,  yet  it  hath  been  adjudged  Cro-  E|1Z', 
that  this  is  a  good  lease  by  them  both  during  the  coverture,  and  " 
that  the  wife,  after  the  husband's  death,  may  affirm  the  same  by 
acceptance  of  fealty,  or  bringing  an  action  of  waste ;  so  that  the 
reservation  of  rent  is  not  essential  to  the  existence  or  continuance 
of  such  lease  after  the  husband's  death,  but  only  a  writing  attest- 
ing the  same,  and  the  wife's  allowance  and  approbation  thereof: 
for  as  the  husband  made  such  lease  at  first,  without  any  reserv- 
ation of  rent ;  so  the  wife,  if  she  thinks  fit,  may  continue  the 
lessee  in  possession,  after  his  death,  upon  the  same  terms. 

The  husband  being  seised  of  copyhold  lands  in  right  of  his  Savern  v. 
wife  in  fee,  makes  thereof  a  lease  for  years,  not  warranted  by  Smith,  a  Roll, 
the  custom,  which  is  a  forfeiture  of  her  estate;  yet  this  shall  not  CrT'car  7 
bind  the  wife,  or  her  heirs,  after  the  husband's  death,  but  that   s.  C.    Cro. 
they  may  enter  and  avoid  the  lease,   and  thereby  purge  the  Eliz.  149. 
forfeiture.     And  the  diversity  seems  between  this  act,  which  is  p5^  v> 
at  an  end  when  the  lease  is  expired  or  defeated  by  the  entry  of  Cr^Ti^o 
the  lord,  or  the  wife,  after  her  husband's  death,  and  such  as  are  4  Co.  a;. 
a  continuing  detriment  to  the  inheritance,  as  wilful  waste  by  the 
husband ;  or  such  acts  as  tend  to  the  destruction  of  the  manor, 
as  non-payment  of  rent,   denial  of  suit  or  service;    such  for- 
feitures  as   these  bind  the  inheritance   of  the   wife  after  her 
husband's  death;   but  in  the  other  cases  the  husband   cannot 
forfeit  by  his  lease  more  than  he  can  grant,  which  is  but  for  his 
own  life. 

If  the  husband,  seised  of  a  copyhold  manor  in  right  of  his  Conesbie  T, 
wife,  lets  copyhold  land,  parcel  thereof  for  years,  by  indenture,  Rusky,  Cro. 
and  dies,  this  shall  not  destroy  the  costom  of  demising  by  copy,          4-J9' 
because  the  wife  may  enter  and  avoid  that  lease,  the  husband 
having  no  power  by  his  own  act  or  disposition  to  bind  the 
inheritance  of  the  wife. 

A  man  seised  of  lands,  in  right  of  his  wife,  makes  a  lease  for  Harvey  v. 
years  thereof  by  parol,  and  then  he  and  his  wife  levy  a  fine  to  a  Thomas,  Cro. 
stranger,  and  die:  it  was  adjudged,  that  the  conuzee  of  the  fine  I 
should  avoid  this  lease;  for  being  made  by  parol  only,  it  was  s. C?  ^Co. 
absolutely  void  as  to  the  wife,  so  that  no  acceptance,  or  act  of  77. 
hers,  after  his  death,  could  make  it  good ;  and  then  the  conuzee, 
who  came  in  wholly  by  the  wife,  shall  take  advantage  thereof  as 
the  wife  herself  should  have  done,  for  the  husband's  joining  in 
the  fine  was  only  for  conformity ;  for  the  whole  estate  and  in- 
heritance passed  from  the  wife,  and  nothing  from  the  husband  ; 
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and  of  void  acts,  or  when  they  begin  to  be  so,  strangers  may 
have  the  benefit. 

But,  where  the  husband  and  wife  by  indenture  made  a  lease 
for  ninety-nine  years  of  the  wife's  lands,  though  without  re- 
servation of  rent,  and  after  joined  in  levying  a  fine  of  the 
reversion  to  a  stranger;  the  better  opinion  was,  that  the  conuzee 
bothreg>orters  should  lloltl  subject  to  this  lease,  for  being  by  indenture,  it  was 
not  absolutely  void,  but  only  voidable  by  the  wife  after  her 
husband's  death ;  and  then  when  she  joins  in  a  fine  of  the  re- 
version, before  her  time  of  election  for  avoidance  thereof  comes, 
this  destroys  her  own  power  of  election,  because  now  she  has 
nothing  more  to  do  with  the  estate ;  and  it  cannot  transfer  a  like 
power  of  election  to  the  conuzee,  because  that  was  a  thing  merely 
in  action,  and  peculiar  to  the  wife,  in  regard  of  her  coverture, 
and,  consequently,  the  lease  is  become  absolute,  and  the  conuzee 
shall  hold  subject  thereto. 

A.  and  B.  joint-tenants  for  their  lives ;  A.  takes  C  to  husband ; 
and  they,  by  indenture,  let  their  moiety  for  twenty-one  years,  re- 
serving rent ;  then  the  wife  dies,  and  B.  the  surviving  joint- 
401. 441.' S.  C.  tenant,  would  have  avoided  this  lease,  as  the  wife  might  have 
3  Buls.  374.  done  if  she  had  survived  her  husband  :  but  it  was  adjudged,  that 
the  lease  being  only  voidable,  and  not  void,  quoad  the  wife,  by 
her  death  this  power  of  avoiding  it  is  gone,  and  cannot  be  trans- 
ferred to  the  surviving  joint-tenant,  who  claims  not  under,  but 
paramount  her;  and  then  the  lease  is  become  unavoidable 
during  the  life  of  the  other  joint~tenant;  for  the  lease  being 
good  at  first,  the  wife's  disagreement  to  make  it  void,  was  more 
necessary  than  her  agreement  was  to  make  it  good. 
the  rent  in- 
curred after  the  wife's  death,  for  the  reversion  to  which  it  was  incident  goes  to  the  surviving 
joint-tenant,  but  he  being  in  of  that  by  title  paramount,  the  lease  has  nothing  to  do  with  the 
rent;  and  the  husband,  for  want  of  a  reversion,  can  neither  distrain  nor  avow  for  the  same? 
But,  quaere,  if  he  may  not  maintain  an  action  of  debt  or  covenant  in  law,  or  express  covenant 
for  payment  of  the  rent,  if  there  were  any;  fy  vide  Bro.  tit.  Leases,  4.  Det.  7.  Dyer,  a8.  b. 
29.  a.  Roll.  Rep.  443. 

Husband  and  wife,  joint-tenants  for  sixty  years,  if  they  or 
either  of  them  so  long  live;  the  husband  by  indenture  lets  the 
land  for  fifty  years,  to  commence  immediately  after  his  decease, 
and  dies;  the  wife  survives;  and  if  this  was  a  good  lease  to  bind 
the  wife,  was  the  question.  It  was  objected,  that  it  could  not 
bind  the  wife,  because  it  was  not  to  commence  till  after  the 
husband's  death  ;  that  he  might  have  outlived  the  whole  term; 
and  therefore  it  was  as  if  he  had  granted  the  term  to  commence 
after  his  death  ;  which  being  but  a  grant  of  a  bare  possibility, 
had  been  clearly  void.  2.  It  was  objected,  that  the  husband 
dying  before  the  lease  took  effect,  the  interest  in  the  whole  term 
vested  in  the  wife  by  survivorship,  and  then  the  husband's  dis- 
position, which  took  not  effect  till  his  death,  came  too  late  to 
prevent  it.  But,  notwithstanding,  it  was  adjudged  to  be  a  good 
lease,  and  not  like  the  case  put  of  a  grant  of  his  term  after  his 
death,  for  there  nothing  passed  till  his  death  but  a  bare  possi- 
bility 
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bility  only ;  but  here  a  good  term  is  created  in  interest  presently, 
to  take  effect  in  possession  after  his  death.  As  to  the  second 
point,  the  husband  having  an  interest  to  dispose  of,  he  might  in 
his  life-time,  have  disposed  of  the  whole  term,  and  it  would  have 
bound  his  wife;  then  here  when  he  hath,  by  an  act  executed  in 
his  life-time,  disposed  of  an  interest  in  part  of  the  term ;  this,  by 
the  same  reason,  must  be  good,  and  binding  upon  his  wife. 

Husband  and  wife  made  a  lease  for  years,  by  indenture,  of  the  Dyer,  159. 
wife's  lands,  reserving  rent;  the  lessee  enters;  the  husband,  be-  Roll.Abr.475. 
fore  any  day  of  payment,  dies;  the  wife  takes  a  second  husband,   *    °§  r^ 
and  he  at  the  clay  accepts  the  rent,  and  dies :  it  was  holden  that  cited, 
the  wife  could  not  now  avoid  the  lease,  for,  by  her  second  mar- 
riage, she  transferred  her  power  of  avoiding  it  to  her  husband, 
and  his  acceptance  of  the  rent  binds  her,  as  her  own  before  such 
marriage  would  have  done;  for  he  by  the  marriage  succeeded 
into  the  power  and  place  of  his  wife,  and  what  she  might  have 
done,  either  as  to  affirming  or  avoiding  such  lease,  before  mar- 
riage, the  same  may  the  husband  do  after  the  marriage. 

A  woman,  guardian  in  socage,  marries  and  joins  with  her  Plow.  293. 
husband,  by  indenture,  in  making  a  lease  for  years  of  the  ward's  Osborn  and 
lands,  yet  after  her  husband's  death  she  may  avoid  the  same ;  for  Y?'  „    °* 
though  the  husband  has  absolute  power  to  dispose  of  all  chattels,  Roli.Abr.343. 
either  real  or  personal,  whereof  he  is  possessed  in  right  of  his 
wife,  and  the  wardship  of  the  body  and  land,  in  this  case,  is  but 
a  chattel ;    yet  the  wife  being  possessed  of  it  in    right  of  the 
infant,  and  accountable  to  him  for  the  profits  when  he  comes  of 
age,  the  husband's  disposition  shall  not  bind  her  after  his  death, 
but  that  she  may  avoid  it  in  right  of  the  infant,  whose  guardian 
she  still  continues  to  be;  and  her  own  joining  in  the  lease  was 
not  material,  because  she  was  then  under  coverture,  and  had  no 
disposing  power  at  all. 

As  the  wife's  acceptance  of  rent  or  fealty,  $c.  will  make  good  3  Buls.  474. 
and  unavoidable  leases  for  years,  made  by  her  and  her  husband,  Roll.Rep.4oj. 
or  by  her  husband  solely,  if  they  be  by  indenture  or  deed  poll; 
so  if  the  wife  die  before  her  husband,  the  same  election  and 
power  of  affirming  or  avoiding  such  leases  descends  to  her  issue 
or  heir;  for  such  leases  are  good,  till  those  who  succeed  to  the 
estate  defeat  and  avoid  them  by  their  disagreement  thereto. 

Therefore,  where  a  woman,  tenant  in  tail,  having  issue  by  a  Jefferyv.  Guy, 
former  husband,  after  his  death  married  a  second  husband,  and  Yelv.  78. 
they,  by  indenture,  joined  in  a  lease  for  years  of  the  wife's  lands,   l     ~  p ' 
rendering  rent,   and  then  the  wife  died  without  issue  by  the        *" 
second  husband,  so  that  he  was  not  entitled  to  be  tenant  by  the 
curtesy;  it  was  holden,  that  till  the  issue  by  the  first  husband 
entered,  this  lease  remained  good ;  and,  therefore,  the  husband 
there  recovered  in  an  action  of  covenant  against  the  lessee,  upon 
issue  found  for  him,  that  there  was  no  entry  made  by  the  wife's 
issue,  because  till  then  the  lease  was  still  subsisting,  and,  con- 
sequently, the  lessee  bound  by  his  covenants  in  such  lease. 

So,  where  a  man,  seised  of  land  in  right  of  his  wife,  makes  a  gH.  6.  43. 
lease  for  years,  rendering  rent,  and  then  his  wife  dies  without  Bro. 

issue 
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Vaugh.  46.  issue  by  him,  whereby  he  is  not  tenant  by  the  curtesy,  but  his 
estate  determined ;  yet  he  may  avow  for  the  rent  till  the  heir 
hath  made  his  actual  entry,  because  the  lease  was  at  first  good, 
and  drawn  out  of  the  seisin  of  the  wife;  and  therefore,  till  the 
entry  of  the  heir,  remains  good  between  the  lessor  and  lessee, 
so  that  the  lessee  may  maintain  an  action  of  covenant,  and 
the  lessor  distrain  and  avow  for  the  rent,  till  the  heir  hath 
entered. 

2.  Of  Leases  made  by  Husband  and  Wife  pursuant  to 
32  H.  8.  c.  28. 

3»H.  8.  c.a8.  This  statute  hath  made  an  alteration  in  the  common  law,  and 
enabled  all  husbands,  seised  of  lands  in  right  of  their  wives,  to 
make  leases  for  twenty-one  years,  or  three  lives,  observing  the 
directions  therein  mentioned ;  which  leases  bind  the  wives  and 
their  heirs,  so  that  they  cannot  now,  after  the  husband's  death, 
avoid  such  leases  as  they  might  have  done  at  the  common 
law.  But,  if  the  directions  in  that  statute  are  not  observed, 
then  the  common  law  takes  place,  and  the  wives  and  their  heirs 
are  at  liberty  to  avoid  such  leases  in  the  same  manner  as  they 
might  have  done  before,  (a] 

But  as  to  the  several  qualifications  requisite  to  make  such 
leases  good  and  binding,  they  being  treated  of  at  large  under 
the  head  of  Leases  by  Ecclesiastical  Persons,  letter  (E),  we  shall 
here  only  insert  one  case  for  the  better  understanding  of  the 
statute. 

Husband  and  wife ;  the  husband  purchased  land  to  him  and 
his  wife,  and  their  heirs,  and  afterwards  he,  without  his  wife, 
lets  this  land  for  sixty  years,  (b)  if  they  should  so  long  live,  ren- 
dering 28o/.  per  ann.  rent  at  the  two  usual  feasts  during  the 
term;  then  the  husband  dies;  and  if  this  lease  should  bind  the 
wife,  by  the  32  H.  8.  c.  28.  was  the  question  ?  And  it  was  holden 
by  three  justices  that  it  should ;  for  the  words  of  the  act  are, 
That  all  leases  to  be  made  by  any  person  or  persons  having  any 
estate  of  inheritance  in  fee-simple  or  fee-tail,  in  the  right  of  their 
wives,  or  jointly  with  their  wives,  of  an  estate  of  inheritance,  made 
before  the  coverture  or  after,  shall  be  good,  provided  that  the  wife 
be  made  a  party  to  every  such  lease  to  be  made  by  her  husband  of 
any  manors,  &c.  being  the  inheritance  of  the  wife;  and  that  every 
sttch  lease  be  made  by  indenture  in  the  name  of  the  husband  and  wife, 
and  she  to  seal  the  same,  and  that  the  rent  be  reserved  to  the 
husband  and  wife,  and  to  the  heirs  of  the  wife,  according  to  her 
estate  of  inheritance  therein;  so  that  the  wife  is  appointed  to  join 
only  when  she  hath  the  sole  inheritance  by  the  appointment  of 
the  rent,  to  be  reserved  to  the  heirs  of  the  wife,  and  not  when 
she  hath  a  joint  estate,  as  in  this  case;  and  then  clearly  by  the 
body  of  the  act,  the  lease  by  the  husband  solely  is  good,  and  the 
proviso  doth  not  extend  to  it. 


Cro.  Car.  aa. 
Smith  v. 
Trinder. 
IThis  case 
was  never 
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in  conse- 


<loubts,  a 
special 
verdict  was 
found,  and 
the  matter 
was  after- 
wards ended 
by  arbitra- 
ment.] 
(b)  Note; 
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if,  Sfc.  as 
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tinuance of 
the  lease, 
which,  as  it 


seems,  determined  by  the  death  of  either  of  them.    Cro*.  Ja.. 3  78.    5.Co.  9. 
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(D)  Of  Leases  by  Tenant  in  Tail :  And  herein, 

1.  What  Leases  Tenant  in  Tail  might  have  made  by  the  Common 

Law. 

TF  tenant  in  tail  after  the  statute  de  donis  had  made  a  lease  for  Co.  Li  it.  45.  b. 
"  years,  and  died,  this  lease  was  not  absolutely  determined  by 
his  death,  but  the  issue  in  tail  was  at  liberty  either  to  affirm  or 
avoid  it  as  he  thought  fit.  And  the  reason  why  such  leases  for 
years  were  not  holden  to  be  absolutely  determined  by  the  death 
of  the  tenant  in  tail,  who  made  them,  was,  either  because  they 
were  drawn  out  of  an  estate  of  inheritance,  which  by  possibility 
might  continue  for  ever,  and  therefore  was  capable  of  enduring 
such  a  lease  for  years  thereof;  or  because,  being  executed  by  the 
entry  of  the  lessee,  there  ought  to  be  an  act  of  equal  notoriety  to 
defeat  and  undo  it ;  which,  if  the  issue  in  tail  thought  fit  to  wave, 
the  lessee  then  continued  his  possession  in  virtue  of  the  first  con- 
tract and  entry.  And  this  was  but  a  reasonable  liberty  given  to 
the  issue  in  tail,  because  it  might  well  be  supposed  that  his  an- 
cestor was  not  qualified  to  keep  all  his  possessions  in  his  own 
manurance  and  occupation,  but  must  necessarily  let  them  out 
to  farmers  and  husbandmen,  who,  by  their  skill  and  understand- 
ing in  the  arts  of  agriculture  and  husbandry,  would  be  best  able 
to  preserve  and  improve  the  soil;  and  by  their  yielding  an 
annual  rent  or  income  to  the  lessor  or  tenant  in  tail  himself, 
would  enable  him  equally  to  provide  for  the  necessities  and  exi- 
gencies of  himself  and  his  family ;  and  since  the  issue  in  tail,  who 
was  to  succeed  to  the  inheritance  and  possessions  of  his  ancestor, 
might  be  supposed  equally  ignorant  of  the  way  and  manner  of 
improving  and  managing  them  to  the  best  advantage,  and  would 
therefore  be  under  the  like  necessity  of  letting  them  out  to 
others,  and  yet  perhaps  not  be  able  to  get  so  good  a  rent  or 
income  for  them ;  therefore,  to  prevent  the  charge  and  trouble 
of  renewing  such  leases,  or  the  difficulty  of  finding  out  new 
tenants  upon  every  death,  the  law  thought  fit  not  to  intermeddle 
one  way  or  another  therewith,  but  left  it  to  the  choice  of  the 
issue  in  tail,  whether  he  would  continue  them  or  not.  Another 
reason  why  the  law  would  not  condemn  such  leases  as  absolutely 
void  by  the  death  of  the  tenant  in  tail,  might  be,  the  discourage- 
ment that  would  thereby  arise  to  farmers  and  husbandmen,  who 
would  not  be  easily  induced  to  take  leases,  or  bestow  any  great 
pains  or  labour  upon  possessions,  which  they  were  to  hold  by  so 
precarious  a  title  as  the  life  of  the  tenant  in  tail  only;  and  there- 
fore, for  these  and  other  reasons,  such  leases  for  years  were  riot 
looked  upon  to  be  absolutely  void  and  determined  by  the  death  of 
the  tenant  in  tail  who  made  them ;  but  the  issue  in  tail  succes- 
sively, as  each  came  into  the  estate,  was  at  liberty  either  to  con- 
tinue or  avoid  them,  as  they  found  convenient;  and  by  this  li- 
berty the  issue  in  tail  was  sufficiently  secured  against  any  injury 
or  inconvenience  arising  from  the  contracts  or  leases  of  his  an- 
cestor 


cestor,  and  the  statute  de  donis  in  no  danger  of  being  impeached, 

since  it  was  in  the  issue's  own  choice  to  consider  thereof,  and  to 

(a)  7  Co.  8.  b.  govern  himself  accordingly,  either  in  the  affirmance  or  avoidance 

Count  of  Bed-  of  such  leases,  as  he  found  most  for  his  advantage;  therefore,(a) 

ford's  case.       acceptance  of  the  rent,  or  fealty,  or  bringing  an  action  for  re- 

ceDtatice  10     covery  thereof  or  an  action  of  waste,  were  such  acts  as  amounted 

Dyer,  46.  a.      to  a  confirmation  of  the  lease,  because  these  plainly  manifested 

5i.b-95.pl. 40.  his  intent  to  continue  the  lessee  in  possession  upon  the  terms  of 

Bro.  tit.  Ac-     ^jg  ]ease .  anc|,  by  consequence,  such  issue  could  never  afterwards 

ice'  I3>    avoid  it  during  his  own  life. 

If  tenant  in  tail  makes  a  lease  to  A.  for  twenty  years,  and  the 
lessee  makes  a  lease  to  B.  for  ten  years,  and  then  the  tenant  in 
tail  dies,  and  the  issue  accepts  the  rent  of  B.  this  is  no  affirm- 
ation of  the  lease,  because  B.  was  under  no  obligation  of  paying 
his  rent  to  him,  and  is  answerable  for  it  over  again  to  A.  and 
therefore  his  payment  to  the  issue  in  tail  was  voluntary,  and  in 
his  own  wrong,  and  the  issue's  acceptance  thereof  not  con- 
clusive more  than  if  he  had  received  it  of  a  mere  stranger;  and, 
by  consequence,  the  issue  in  tail,  notwithstanding  such  accept- 
ance may  enter  and  avoid  the  lease.  But,  if  the  issue  had 
accepted  the  rent  from  A.  this  had  amounted  to  a  confirmation 
of  the  lease  made  to  A.^  and,  by  consequence,  he  could  not  after 
avoid  the  lease  to  J9.,  which  was  derived  thereout.  But,  if  A. 
had  assigned  five  acres  of  the  land  in  lease  to  B.  for  the  residue 
of  twenty  years,  and  the  issue  in  tail  had  accepted  the  rent  from 
B.,  this  would  amount  to  a  confirmation  of  the  entire  lease  to 
A.,  because  the  rent  issuing  out  of  the  whole,  and  out  of  every 
part  of  the  land,  B.  as  to  these  five  acres,  succeeded  in  the  place 
af  A.  by  having  his  whole  interest  therein ;  and  then  the  issue  in 
tail,  by  acceptance  of  the  rent  from  one,  whose  part,  as  to  him, 
was  equally  chargeable  with  the  whole  rent,  hath  given  his  con- 
sent, that  the  whole  estate  chargeable  therewith  shall  continue, 
though  he  chose  to  take  his  rent  out  of  part  only ;  for  other- 
wise he  would  do  injustice  to  A.,  who  would  be  liable  to  make 
recompence  to  B.  for  the  overplus  of  the  rent,  and  yet  have  no 
recompenee  himself,  if  the  issne  might  defeat  the  residue  of  the 
lease  remaining  in  his  hands. 

Dyer  ei.  b.          Tenant  in  tail,  before  27  H.  8.  c.  10.  of  uses,  made  a  feoffment 

7  Co.*  9.  a.        in  fee  to  the  use  of  himself  and  his  heirs:  and,  after,  he  and  his 

i  Roll.  Rep.     feoffees  made  a  lease  for  years,  rendering  rent;  and  after  the 

a6°'    3  Bu?s"    statute  macle,  tenant  in  tail  dies  seised,  and  his  issue  aliens  the 

*  4  Mod.  5.  land  by  fine  before  entry  upon  the  lessee,  or  receipt  of  the  rent, 

and  the  alienee  accepts  the  rent:  the  great  question  was,  if  the 

alienee  might  after  avoid  this  lease:  and,  by  the  better  opinion  of 

the  justices  of  both  benches,  prater  Saunders,  the  alienee  could 

not  avoid  it,  whether  he  received  the  rent  or  not,  for  the  lease 

was  not  absolutely  void  by  the  death  of  the  tenant  in  tail,  but 

only  voidable  by  the  issue  by  his  entry ;  then  when  the  issue, 

before  such  entry,  conveys  over  the  land  to  a  stranger,  the  lease, 

being  not  then  avoided,  continues  still  a  charge  upon  the  estate, 

and  the  stranger  cannot  enter  to  avoid  it,  because  a  right  of 

entry 
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entry  can  no  more  be  transferred  to  a  stranger  than  a  right  of 
action,  and,  by  consequence,  the  conusee  must  hold  subject 
thereto,  having  no  means  to  avoid  it. 

If  tenant  in  tail  enfeoffs  his  eldest  son  within  age,  and  he,  after  Co.  Litt. 
full  age,  makes  a  lease  for  years,  and  then  the  father  dies,  whereby  349-  a- 
he  is  remitted  to  the  estate-tail,  yet  he  shall  not  avoid  the  lease.  Eyer^ci  ^ 
So,  if  the  son  had  disseised  his  father,  and  had  made  a  lease  for 
years,  and  then  the  father  had  died,  by  which  the  disseisin  was 
purged,  yet  the  lease  would  continue  good  and  unavoidable;  be- 
cause in  these  cases  the  estate,  out  of  which  the  lease  was  de- 
rived, is  not  defeated,  but  only  the  nature  of  it  altered  and 
changed  ;  and  the  lease  for  years  being  an  immediate  disposition 
of  the  land  itself,  so  long  as  that  continues  in  the  same  person 
that  made  the  lease,  so  long  there  is  an  estate  capable  of  en- 
during the  lease,  and,  consequently,  the  lessor  shall  not  avoid  it; 
but,  if  the  son  after  such  feoffment  or  disseisin  had  at  full  age 
granted  a  rent-charge,  common  of  pasture,  $c.  and  then  the 
father  had  died,  this  remitter  and  alteration  of  the  nature  of  the 
estate  would  discharge  the  land  of  those  charges ;  because,  being 
granted  at  first  out  of  a  defeasible  estate,  they  were  of  course 
liable  to  be  defeated  with  that  estate,  and  when  that  estate  is 
defeated  and  gone,  such  collateral  charges  drop  and  fall  off  with 
it;  but  the  lease  for  years,  in  the  other  case,  carries  the  very  pos- 
session of  the  land  itself,  and  then  the  alteration  that  is  made  by 
the  remitter  can  only  work  upon  the  reversion  which  was  left  in 
the  lessor,  not  upon  the  possession  of  the  lessee,  which  was 
divided  and  taken  out  of  the  estate  before  that  remitter  took 
effect ;  and  the  lease  being  made  when  he  was  at  full  age,  pre- 
vents the  operation  of  the  remitter  as  to  that  lease,  which  was 
his  own  act. 

Tenant  in  tail  made  a  feoffment  in  fee  to  the  use  of  himself  Moore,  pi. 
and  his  heirs,  and  after  made  a  lease  for  years,  rendering  rent,  "43- 
and  died;  the  issue  accepted  the  rent:  it  was  holden,  that  this 
did  not  affirm  the  lease,  because  the  issue  was  remitted  to  the 
estate-tail  by  descent,  and  so  the  lease  utterly  void,  being  made 
by  the  father,  then  tenant  in  fee-simple.  And  the  difference 
between  this  case  and  the  case  next  but  one  above  mentioned, 
seems  to  be,  that  the  lease  there  being  before  27  H.  8.  c.  10.  the 
possession  passed  from  the  feoffees,  and  not  from  the  tenant  in 
tail  himself;  and  then  when  that  statute  came,  it  could  not 
execute  the  possession  to  the  use,  as  to  the  reversion  which  was 
left  in  the  feoffees;  and  so  the  possession  of  the  lessee  continued 
untouched  by  that  statute,  and  drawn  out  of  the  legal  possession 
of  the  feoffees,  and  then  the  bare  remitter  of  the  issue,  as  to 
the  reversion,  could  not  defeat  the  possession  of  the  lessee,  which 
was  not  drawn  out  of  any  estate  his  ancestor  had  then  in  pos- 
session ;  but  he  must  avoid  it  by  entry  upon  the  aid  and  con- 
struction of  the  statute  de  donis.  But  in  this,  the  lease  for  years 
is  drawn  out  of  the  fee-simple  and  estate,  which  the  tenant  in 
tail  had  in  possession  himself;  and  then  the  remitter,  which  is 
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Dyer,  279.  a. 
Plow.  436. 


Dyer,  179.  a. 
Plow.  436. 


(a)  But  qu.  ? 
for  in  Carth. 
358.  in  the 
case  of  Sy- 
inoncls  and 
Cudmore,  it 
is  said  to  be 
agreed,  and 
resolved  by 
the  court, 
that  if  tenant 
in  tail  makes 
a  lease  of  any 
of  the  lands 
entailed  to 
commence 
after  his 
death,  this 
is  void  ab 
initio. 

7  Co.  14.  a. 
Co.  Litt. 
349.  a. 
Co.  147. 
Moore,  325. 
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wrought  by  the  descent,  defeating  that  estate,  avoids  the  lease 
likewise. 

If  tenant  in  tail  makes  a  lease  for  ten  years  to  begin  ten  years 
hence,  and  dies,  and  the  issue  within  the  ten  years  enters  and 
makes  a  feoffment  in  fee,  the  feoffee,  at  the  end  of  the  ten  years, 
shall  have  election  either  to  affirm  and  make  good  such  lease,  or 
to  avoid  it ;  for  upon  the  death  of  tenant  in  tail  the  possession 
was  become  vacant,  and  none  had  a  right  to  enter  but  the  issue 
in  tail,  for  the  time  of  the  lessee's  entry  was  not  yet  come;  then, 
when  the  issue  enters  generally,  his  primary  right  was,  in  respect 
of  the  inheritance,  descended  to  him  as  issue  in  tail,  and  he  had 
no  occasion  to  direct  his  entry  at  that  time  to  any  other  purpose ; 
and  therefore  his  entry  shall  be  intended,  in  respect  of  the  estate- 
tail  descended  to  him ;  and  when  after  such  entry  he  makes  a 
feoffment  in  fee  to  a  stranger,  this  transfers  the  possession  just  in 
the  same  plight  as  the  issue  in  tail  himself  had  it,  without  any 
thing  done  to  determine  his  election  one  way  or  another;  and 
then  the  same  power  of  election  passes  incorporated  in  the  feoff- 
ment; and  the  feoffee,  when  the  time  for  making  use  thereof  is 
come,  may  use  it  either  to  determine  the  lease  by  ousting  the 
lessee,  or  to  affirm  or  make  it  good  by  acceptance  of  rent  from 
him. 

If  tenant  in  tail  makes  a  lease  for  years,  to  begin  after  his 
death,  rendering  rent,  and  dies,  and  the  issue  accepts  the  rent, 
yet  Marmoood  was  of  opinion,  that  he  might  notwithstanding 
enter,  and  avoid  the  lease ;  and  the  reason  he  gave  was,  because 
the  lease  did  not  take  effect  in  possession  during,  his  life;  sed 
Catlyn  hoc  negavit.  And  it  seems  with  good  reason ;  for  since 
the  estate-tail  is  an  estate  of  inheritance,  capable  of  enduring 
such  a  lease,  where  the  difference  is  between  letting  it  to  begin 
presently,  and  letting  it  to  begin  after  his  death,  or,  as  it  is  in 
the  next  preceding  case,  to  begin  ten  years  hence,  when  he  him- 
self dies  in  the  mean  time,  does  not  at  all  appear;  for  the  lease 
binds  from  the  time  of  the  making  in  one  case,  as  well  as  in  the 
other,  though  the  time  of  their  commencement  in  possession  be 
different ;  and  since  the  issue  in  tail  is  no  more  bound  by  the 
one  than  the  other,  it  seems  hard  and  inconsistent  to  take  from 
him  his  power  of  election  to  continue  the  one  lease,  and  yet 
allow  it  him  in  the  other;  therefore  it  should  seem,  the  lease  in 
either  case  is  (a)  absolutely  void,  but  that  the  issue  hath  election 
to  continue  or  avoid  it,  as  he  himself  thinks  fit,  and,  by  conse- 
quence, his  acceptance  of  the  rent  hath  determined  his  election 
to  continue  the  lease,  and  then  he  can  never  enter  after  to 
avoid  it. 

If  a  tenant  in  tail  makes  a  lease  for  life,  by  which  he  gains  a 
new  reversion  in  fee  during  the  life  of  tenant  for  life,  and  after 
he  grants  a  rent-charge,  or  makes  a  lease  for  years,  and  then  the 
tenant  for  life  dies,  whereby  he  is  become  again  tenant  in  tail, 
and  the  reversion  in  fee,  out  of  which  the  rent-charge  or  lease 
for  years  were  to  take  effect,  defeated,  yet  shall  the  lease  or 
rent  continue  good  against  himself;  because,  though  they  were 
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granted  out  of  a  defeasible  possession,  yet  they  were  granted 
likewise  by  him  who  had  the  true  and  ancient  right  in  him ;  and 
such  grant  or  lease  would  have  bound  both,  if  the  defeasible 
possession  had  been  in  one  hand,  and  the  ancient  right  in  an- 
other, and  both  had  joined  therein :  so,  by  the  same  reason, 
when  such  defeasible  possession  and  ancient  right  are  conjoined 
in  one  person,  and  he  makes  such  lease  or  grant,  though  the 
one  fails,  yet  the  other  will  be  called  in  to  support  them.  So, 
if  such  tenant  in  tail  had  made  a  feoffment  in  fee  upon  condition 
to  the  use  of  himself  and  his  heirs,  and  then  had  made  such 
lease,  or  granted  such  rent-charge,  and  after  the  condition  were 
broken,  yet  the  lease  or  grant  would  still  continue  good  against 
him  during  his  own  life;  because  made  by  one  who  had  all  the 
right,  both  ancient  and  new,  in  him  at  the  time  of  making  or 
granting  thereof. 

A.  tenant  in  tail,  remainder  to  B.  in  tail;  A.  makes  a  lease  for  Vent. 35 7. 
the  life  of  the  lessee  not  warranted  by  the  statute  of  32  H.  8.  Anonymous, 
c.  28.  and  dies,  leaving  B.  in  remainder  his  heir ;  B.  by  inden- 
ture makes  a  lease  for  99  years,  to  commence  after  the  death  of 
the  tenant  for  life,  rendering  rent ;  then  the  tenant  for  life  sur- 
renders to  B.  upon  condition,  and  dies;  B.  suffers  a  common 
recovery  with  single  voucher,  and  dies;  the  lessee  for  years 
enters,  and  the  heir  of  B.  distrains  for  the  rent;  and  if  this 
distress  was  lawful,  was  the  question?  For  the  lessee  it  was 
argued,  that  it  was  not ;  for  either  B.  was  remitted  by  the 
surrender,  or  he  was  not ;  if  he  was  remitted,  then  the  lease  for 
99  years,  which  was  derived  out  of  the  new  reversion  in  fee,  and 
descended  to  him  from  A.  was  by  such  remitter  determined;  the 
reversion  out  of  which  it  was  derived  being  vanished  and  gone; 
and  then  he  could  not  distrain  for  rent  where  no  lease  was  in 
being :  if  he  was  not  remitted,  the  acceptance  of  the  surrender 
being  his  own  act,  and  but  upon  condition,  then  he  was  still  in 
of  the  defeasible  estate  descended  to  him  from  A.,  and,  by  con- 
sequence, his  recovery  with  single  voucher  could  not  bind  his 
entail,  nor  the  remainder  over;  and  then  when  he  died  without 
issue,  (as  to  make  it  a  case  it  should  seem  he  must,)  both  his 
defeasible  estate  by  the  death  of  the  tenant  for  life,  and  his  own 
estate-tail  were  determined  and  gone;  and,  consequently,  ad- 
mitting the  lease  continued,  (which  it  did  not,)  yet  his  heir  was 
not  entitled  to  the  rent,  but  those  in  remainder.  But  it  was 
adjudged  in  C.  B.  that  the  distress  was  lawful ;  for  the  lease  for 
life  made  by  A.  could  be  a  discontinuance  no  longer  than  during 
the  life  of  the  lessee ;  then  when  B.  after  the  death  of  A.  made 
a  lease  for  99  years  by  indenture,  he  having  then  the  right  of 
the  entail  in  him,  clothed  with  a  defeasible  fee-simple,  this  lease, 
when  the  discontinuance  was  at  an  end,  (as  it  was  by  the  sur- 
render of  the  tenant  for  life,  or  at  least  by  his  death,)  is  good 
against  himself  by  estoppel,  if  net  in  point  of  interest ;  and  then, 
he  being  tenant  in  tail,  the  recovery  with  single  voucher  binds 
that  estate-tail  and  remainder,  and,  by  consequence,  his  heir  has 
a  good  title  to  the  rent,  and  his  distress  well  taken  for  it.  Note; 
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Opy  v. 
Thomasins. 
Lev.  167. 
Sid.  360.  S.  C. 
Raym.  132. 
S.C.    Keb. 
778.910.  S.C. 
4  Mod.  6. 
S.  C.  cited, 
and  there  said 
by  Justice 
Dolben,  that  it 
was  neither 
well  stated 
nor  well 
reported  in 
the  books ;  for 
upon  the 
roll  it  was 
thus:  A  man 
seised  in  fee 
made  a  lease 
for  99  years, 
if  three  per- 
sons so  long 
lived  j  then 
he  settled  the 
reversion 
upon  himself 
in  tail,  with 
power  to 
make  leases 
for  *i  years, 
and  then  he 
made  such  a 
lease,  and 
died;  the 
son,  who 
•was  the  issue 
in  tail,  and 
not  the  fa- 
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A  writ  of  error  was  brought  of  this  judgment  in  B.  7?.  and  the 
case  argued,  but  no  judgment  appears,  nor  are  the  reasons 
before-mentioned  taken  notice  of  in  the  report;  but  yet  they 
seem  easily  deducible  from  the  report,  and  are  the  chief  reasons 
(as  it  should  seem)  upon  which  the  judgment  in  C.  13.  could  be 
founded. 

A.  tenant  for  life,  remainder  to  B.  in  tail,  D.  lets  to  C.  for 
years,  to  commence  after  the  death  of  A,,  then  B.  suffers  a  re- 
covery to  D.  and  dies;  the  lease  for  years  holds  good  against  D. 
In  this  case  it  must  be  intended,  that  the  recovery  was  suffered 
after  the  death  of  A.,  for  during  his  life  B.  was  not  tenant  to  a 
prcccipe;  then  admitting  the  recovery  to  be  after  the  death  of  A. 
this  was  after  such  time  as  the  lease  took  effect  against  B.  so  as  to 
be  absolutely  binding  upon  him ;  and  when  he  afterwards  suffers 
a  recovery,  this  bars  the  estate-tail,  in  respect  of  which  only  the 
lease  was  voidable,  and,  by  consequence,  the  recoverer,  who  has 
not  that  estate-tail,  must  hold  subject  to  the  lease,  and  can  no 
ways  avoid  it. 

So,  tenant  in  tail,  with  power  to  make  leases,  Sfc.  made  a  lease 
for  twenty-one  years  not  pursuant  to  his  power,  and  then  levied  a 
fine,  and  died,  leaving  issue;  and  if  the  con usee  should  avoid 
this  lease,  as  the  issue  might  have  done,  if  the  fine  had  not  been 
levied,  was  the  question.  For  the  lease  did  not  take  effect  during 
the  life  of  the  tenant  in  tail.  And  it  was  agreed,  that  (a)  if  tenant 
in  tail  grant  a  rent,  or  acknowledge  a  statute,  or  make  a  lease  for 
years  to  begin  after  his  death,  that  these  are  void  as  to  the  issue, 
and  not  merely  voidable;  but,  if  tenant  in  tail  makes  a  lease  for 
years  without  reservation  of  any  rent,  this  is  not  void,  but  only 
voidable,  because  the  issue  may  affirm  it  by  acceptance  of  fealty. 
And  by  all,  except  Twisden,  the  lease  in  the  principal  case  was 
holden  not  to  be  absolutely  void  upon  the  death  of  the  tenant  in 
tai],  but  only  voidable,  because  it  was  an  immediate  disposition 
of  the  land  itself,  and  therefore  differed  from  the  cases  of  col- 
lateral charges  granted  thereout.  And  they  held  it  to  be  for  the 
benefit  of  the  issue  to  have  such  leases  only  voidable.  And  so  in- 
deed it  is,  as  appears  by  all  the  cases  and  reasons  before  mentioned. 
Then  this  lease  not  being  absolutely  roid,  but  only  voidable,  when 
the  tenant  in  tail  levies  a  fine,  by  which  he  binds  the  estate-tail,  and 
bars  the  issue  before  the  time  of  election  for  avoidance  thereof 
is  come;  this  docs  not  make  the  lease  indefeasible,  but  transfers 
the  estate  chargeable  with  the  future  lease  just  in  the  same  man- 
ner it  was  in  the  hands  of  the  tenant  in  tail,  without  any  act  done 
either  to  affirm  or  avoid  it;  and  then  the  conusee,  when  the 
lease  is  to  commence  in  possession,  must  have  the  same  election 
of  avoiding  or  affirming  it,  as  the  issue  in  tail  would  have  had; 
for  if  the  lease  was  voidable,  and  the  levying  of  the  fine  before 
its  commencement  had  no  influence  upon  it  one  way  or  other, 
then  it  must  continue  voidable  still,  and  it  must  continue  so  only 
as  to  the  conusee ;  for  the  tenant  in  tail,  or  his  issue,  have  no- 
thing to  do  therewith,  and,  by  consequence,  if  it  does  not  continue 
voidable  as  to  the  conusee,  then  he  may  use  his  power  either  to 
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affirm  or  avoid  it,  as  he  sees  most  convenient.     And  a  diversity  ther,  (as  it  is 

was  taken  between  a  voidable  lease  by  tenant  in  tail,  which  is  to  rj^ITi  ll? 

,        .        .  /,,  .    t  the  books,) 

commence  in  prasenti)  and  such  voidable  lease  as  is  to  commence  levied  a  fine 

infitturo;  for  (b)  if  tenant  in  tail  makes  a  lease  for  years  to  begin  and  sold  the 

presently,  which  is  not  warranted  by  32  H.  8.  c.  28.  and,  conse-  reversion; 

quentlv,  is  voidable  bv  his  issue,  if  he  in  the  mean  time  conveys  ^nefirs5  l&fse 

»u     i      j  i      c.        "u  i     11  u    i  i       u-  .11  determined, 

over  the  land  by  fine,  the  conusee  shall  hold  subject  to  that  lease,  an(j  the  court 

and  shall  never  after  avoid  it,  because  the  lessee  wa.s  then  actually  thought  the 

in  possession  of  his  lease,  and  so  that  possession  divided  and  taken  conusee 

out  from  the  inheritance  which  the  conusee  purchased :  and  then  ^     av°Jd 

i        •   i        «  ,.,  ,,,  r       ,      .  ,  the  second 

the  right  or  entry,  which  would  have  come  to  the  issue,  and  was  lease,  tecause 

necessary  to  the  avoidance  thereof,  cannot  by  the  fine  be  trans-  it  never  was 

ferred  to  the  conusee  who  is  a  stranger;  and  the  issue  is  bound  in  the  election 

by  the  fine  from  making  any  use  of  that  right  of  entry,  and,  by  ^j^16"!"! 

consequence,  the  lessee  shall  take  advantage  thereof  and  hold  jssue  t'0  avoij 

his  lease  without  avoidance  from  either.     But,  where  such  void-  it,  they  having 

able  lease  is  to  commence  in  futnro,  and  before  the  commence-  conveyed 

ment  of  it  the  tenant  in  tail  levies  a  fine  to  a  stranger,  there  the  aM[a*    ,  £ 

i       .  .  ,  .  .  e .  ;  e  estates  before 

election  to  avoid  or  continue  it  passes  incorporated  in  the  fine,  tnis  second 

and  it  cannot  be  said  to  be  either  a  right  of  entry  or  a  right  of  lease  was  to 

action  ;  for  the  lessee  not  being  yet  in  possession,  no  entry  is  commence; 

needful  or  can  be  made  to  avoid  his  lease,  and  the  fine  has  no  f°flftenant»n 

_/Y»  .  i         i        i  •    •  •  i  ta»  niakes  a 

ettect  upon  it  one  way  or  other,  but  leaves  it  just  as  it  was ;  and,  iease  to  cwn. 

by  consequence,  being  voidable  after  the  fine  as  much  as  it  was  mence  i« 

before,  the  conusee  only  can  use  the  power  of  avoiding  or  con-  pr<etenii, 

tinuing  it,  since  the  issue  is  bound  by  the  fine,  and  has  no-  j^0™^8 

thing  to  do  with  it.     And  it  must  continue  the  same  after  the  estate  by  fine 

fine  as  it  was  before,  because  the  time  for  its  commencement  the  coniisee 

was   not  then  come;   and  it  could  not  be  either  affirmed   or  must  hold  it 

avoided  before  it  had  a  beginning.    And  so  it  should  seem  to  be,  cna"£ed  with 

and  for  the  same  reasons,  where  tenant  in  tail  makes  a  lease  for  secfa  wnere  it 

years,  to  begin  expressly  after  his  death,  this  is  not  absolutely  istocom- 

(c)  void  by  his  death,  but  only  voidable,   notwithstanding  the  mence  in 

opinion  at  the  beginning  of  the  case.  futuro,  be- 
cause it  can- 
not be  avoided  before  its  commencement ;  but  no  judgment  was  given,    (a)  Vide  Cro.  Ja.  455. 
Griffin  v.  Stanhope.     Machell  v.  Clarke,  2  Ld.  Raym.  778.    (5)  For  which  vide  i  Lev.  28. 
Mod.  109.     Benson  v.  Baron  and  Hudson,     (c)  But  quaere,  $•  ride  tupra. 

Tenant  in  tail  of  a  manor  before  27  H.  8.  c.  TO.  made  a  feoff-  Roll.  Rep. 

ment  in  fee  to  his  own  use,  and  died,  and  in  the  time  of  the  issue  *6°-    Bridg- 

the  statute  of  uses  is  made,  and  after  the  issue  makes  a  lease  for  ™an  v>  Charl" 
years  of  a  tenement,  parcel  of  the  manor,  rendering  rent,  and 
dies,  whereby  his  issue  was  remitted  by  the  descent  of  the  fefe 
and  freehold  in  law,  without  entry,  though  the  first  issue  was 
not  remitted,  by  reason  of  the  statute  of  uses,  which  executed 
the  possession  in  the  same  manner  as  he  had  the  use  (and  that 
was  in  fee)  before  entry ;  and  his  issue  makes  a  feoffment  in  fee 
of  the  manor,  and  livery  in  another  part,  not  in  the  tenement 
leased,  in  the  name  of  the  whole:  and  if  this  was  a  discon- 
tinuance of  this  tenement,  was  the  question?  Coventry  was  of 
opinion  it  was  not,  because  the  issue  who  made  the  lease  granted 
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it  out  of  the  fee  and  right  of  the  tail,  which  was  in  himself  at 
the  time  of  the  lease  made;  and  therefore  by  the  remitter  of  his 
issue  the  lease  was  not  void  before  entry,  but  only  voidable ;  for 
he  might  have  made  it  good  by  acceptance  of  the  rent  from  the 
lessee;  and,  by  consequence,  if  this  was  a  lease  continuing  at 
the  time  of  the  feoffment  of  the  manor,  this  tenement  could  not 
pass  by  the  livery  made  in  another  part  of  the  manor.  But  at 
last  the  whole  court  held,  that  this  tenement  passed  by  the 
feoffment,  because  by  the  remitter  of  the  issue  the  lease  for 
years  was  absolutely  defeated  and  gone,  and  the  lessee  become 
tenant  at  sufferance ;  and  if  the  issue  had  accepted  the  rent,  this 
would  not  have  made  the  lease  good,  because  the  reversion  and 
inheritance,  out  of  which  it  was  derived,  was  by  the  remitter 
vanished  and  gone;  and  then  the  continuance  in  possession  of 
the  tenant  at  sufferance  at  the  time  of  the  feoffment  of  the 
manor  is  no  impediment  to  the  operation  of  the  livery  upon 
that  tenement,  and  therefore  the  remitter  destroyed  the  lease  in 
this  case. 

Tenant  in  tail,  reversion  in  the  crown,  makes  a  lease  for  years, 
rendering  rent,  and  dies,  leaving  B.  his  son  and  heir  in  tail,  who 
accepts  the  rent,  and  hath  issue  C. ;  then  B.  commits  treason, 
and  is  attainted  thereof,  and  by  act  of  parliament  all  his  lands 
and  possessions  are  forfeited,  and  given  to  the  king;  and  if  the 
king  was  concluded  by  this  acceptance  of  the  rent  by  the  issue 
so  that  he  shall  be  adjudged  in  by  him,  and  could  not  avoid  the 
lease  so  long  as  there  was  any  issue  in  tail,  was  the  question  ? 
And  it  was  adjudged,  that  by  the  attainder  the  estate-tail  was 
determined,  and  the  king  in,  in  point  of  reverter,  and  then  all 
leases,  charges,  fyc.,  of  the  tenant  in  tail  are  determined  as  if  he 
were  dead  without  issue.  The  reason  whereof,  given  in  the 
books,  is,  that  if  it  should  be  otherwise,  the  king  would  have 
two  fees  in  him,  which  the  law  will  not  allow.  And  this  may 
be  a  good  reason;  but  it  is  such  a  one  as  wants  another  reason 
to  explain  it ;  for  the  same  books  agree,  that  if  tenant  in  tail 
with  the  reversion  in 'the  king  had  made  a  lease  for  years,  and 
after  had  levied  a  fine  to  the  king,  that  the  king  in  that  case 
should  not  avoid  the  lease  for  years,  no  more  than  he  should  if 
the  remainder  in  fee  had  been  in  a  stranger,  or  in  the  tenant  in 
tail  himselfj  and  yet  in  these  cases  the  king  hath  two  fees  in  him, 
and  the  law  allows  them  to  consist  well  together;  therefore  the 
reason  of  the  difference  between  the  cases  seems  to  be,  that 
where  the  reversion  is  in  the  crown,  the  crown,  by  consequence, 
must  be  the  donor,  and  give  out  the  estate-tail :  now  all  dona- 
tions created  a  tenure  between  the  donor  and  donee,  to  which 
homage,  fealty,  and  other  duties  and  services  were  incident  and 
annexed,  as  the  conditions  whereby  the  tenant  was  to  hold  and 
continue  the  enjoyment  of  his  land.  Now  treason  was  the  great- 
est violation  possible  of  these  duties  of  fidelity,  obedience,  and 
service,  whereto  the  tenant  was  obliged,  as  the  very  terms  and 
conditions  upon  which  the  king  at  first  was  prevailed  tipon  to 
give  him  the  land,  and  which  he,  when  he  accepted  thereof, 
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undertook  to  observe,  by  the  solemnity  of  an  oath  ;  so  that  when 
the  donee  commits  treason,  he  breaks  the  condition  whereby  he 
holds  his  estate,  and  the  king  is  in  for  that  condition  broken, 
and,   by  consequence,  his  title  by  virtue  of  that  condition   is 
paramount  all  leases,  grants,  or  charges  of  the  tenant  in  tail : 
for  they  being  derived  out  of  his  conditional  estate  can  subsist 
no  longer  than  that  does,  and  by  his  attainder  of  treason  the 
condition  is  broken,  and  that  estate  forfeited  and  gone  to  the 
king  in  reversion  who  gave  it ;  and,  by  consequence,  all  deriva- 
tive leases  or  charges  thereout  are  determined  likewise.     But 
now  when  the  king  has  only  the  remainder  in  fee,  there  is  no 
immediate  tenure  of  the  king,  nor  is  the  tenant  obliged  to  any 
particular  duties  or  services  of  homage  or  fealty  to  the  king,  as 
annexed  to  his  donation,  more  than  any  other  of  his  subjects ; 
for  he  had  not  his  estate  of  the  gift  of  the  king,  but  of  his  own 
immediate  donor;  and  then  though  the  law  has  given  the  for- 
feiture of  all  estates  for  treason  to  the  king,  of  whomsoever  held, 
yet  this  is  a  positive  law,  introduced  but  lately,  and  the  king  in 
such  case  is  in  under  or  by  way  of  conveyance  of  the  estate-tail, 
and  his  title  thereto  begins  but  from  the  time  of  the  treason 
committed,   and,  by  consequence,  he  shall  hold  subject  to  all 
leases  or  charges  made  by  the  tenant  in  tail  before  that  treason 
committed,  as  the  tenant  in  tail  himself  should  have  done:  and 
in  the  principal  case,  where  the  issue  in  tail  by  acceptance  of  the 
rent  had  made  good  the  lease  of  his  ancestor,  as  against  himself, 
if  the  remainder  in  fee  had  been  in  the  crown,   and  the  issue  in 
tail  had  been  after  attainted  of  treason,  though  the  king  should 
have  the  forfeiture,  yet  he  should  hold  it  subject  to  the  lease, 
which  the  issue  by  such  acceptance  had  made  good  against  him- 
self.   And  it  should  seem  likewise,  that  the  king  being  a  stranger, 
and  coming  in  under  the  estate-tail,  shall  be  bound  by  that  lease, 
not  only  during  the  life  of  the  issue  who  accepted  the  rent,  but 
also  as  long  as  there  were  any  issue  of  the  body  of  the  donee; 
for  the  king  being  a  stranger  cannot  have  the  right  of  the  suc- 
ceeding issue  to  avoid  it;  and  whether  the  right  of  entry  or 
action,  which  such  succeeding  issue  would  have  to  avoid  the 
lease,  be  transferred  to  the  king,  depends  upon  the  words  and 
construction  of  the  act  of  parliament  which  gives  the  forfeiture 
in  such  case.     So,  in  the  case  of  the  fine,  where  the  tenant  in 
tail  makes  a  lease  for  years,  and  after  conveys  the  lands  by  fine 
to  the  king,  though  the  king  in  that  case  was  the  immediate 
donor,   and  had  the  reversion  in  him  at  the  time  of  the  fine 
levied,  yet  he  should  be  bound  by  such  lease,  because  the  fine 
was  only  a  conveyance  of  record,  and  passes  the  estate  to  the 
king,  as  it  would  do  to  any  other  person,  and,  consequently,  the 
king  shall  take  subject  to  that  lease,  as  any  other  person  must 
do.     And  in  the  principal  case,  -vchere  the  revej-sion  was  in  the 
c;-oti7/,  though  the  lease  for  years  had  been  in  every  thing  war- 
ranted by  32  H.  8.  c.  28.,  and  the  issue  in  tail  after  the  death  of 
his  ancestor  had  accepted  the  rent,  and  then  been  attainted  of 
treason,  yet  the  king  should  hold  discharged  thereof;  because  by 
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the  attainder  the  estate-tail  was  forfeited,  determined,  and  gone, 
as  if  the  tenant  in  tail  had  died  without  issue,  and  the  king  was 
in  of  his  old  or  immediate  reversion. 

If  tenant  in  tail  makes  a  lease  for  years*  and  dies  without  issue, 
the  lease  is  absolutely  determined  by  his  death,  though  it  were 
in  all  things  pursuant  to  the  32  H.  8.  e.  28.,  so  that  no  accept- 
ance of  the  rent  by  him  in  the  remainder  or  reversion  can  make 
it  good ;  for  the  estate,  out  of  which  it  was  derived,  being  deter- 
mined, that  likewise  must  fall  off  with  it;  and  the  intent  of  the 
statute  was  only  to  enable  the  tenant  in  tail  by  such  leases  to 
bind  his  issue,  which  in  no  case  before  he  could  do,  not  to  bind 
or  any  ways  affect  those  in  remainder  or  reversion  after  the  estate- 
tail  determined. 

So,  if  tenant  in  tail  makes  a  lease  for  three  lives  according  to 
32  H.  8.  c.  28.,  this  is  no  discontinuance,  but  determines  with 
the  estate- tail;  and  where  Cro.  Car.  156.  Sahvin  and  Clerk  holds 
that  it  is  a  discontinuance,  all  the  other  (a)  books  are  against  it ; 
and  (b)  Vaughan  says,  that  case  is  all  false  and  misreported,  and 
that  such  lease  being  warranted  by  the  statute  cannot  be  a  dis- 
continuance; because  the  parliament,  to  which  every  man  is 
party,  allows  of  such  leases ;  which,  if  they  were  tortious,  as  all 
discontinuances  are,  the  parliament  would  never  have  allowed  ; 
and,  therefore,  if  a  warranty  was  annexed  to  such  lease,  yet  it 
would  make  no  discontinuance,  because  that  determines  with 
the  estate  likewise* 

But,  if  such  leases  for  three  lives  were  not  warranted  by 
32  H.  8.  c.  28.j  then  it  would  be  a  discontinuance*  because  it 
was  a  greater  estate  than  the  tenant  in  tail  had  power  to  make, 
and  passed  by  livery,  which  took  out  the  estate  from  the  tenant 
in  tail,  and  turned  it  into  a  reversion  in  fee,  determinate  upon 
three  lives.  So,  if  such  lease  for  three  lives,  not  warranted  by 
that  statute,  were  made  of  parcel  of  the  demesnes  of  a  manor, 
and  then  the  tenant  in  tail  should  lease  for  life,  or  convey  the 
manor  in  fee  to  another,  and  the  lessee  attorn,  yet  the  reversion 
thereof  would  not  pass,  because  the  first  lease  was  a  discontinu- 
ance of  that  parcel,  so  as  the  reversion  thereof  for  the  time  was 
no  parcel  of  the  manor. 

Tenant  in  tail,  the  remainder  in  fee,  the  tenant  in  tail  makes 
a  lease  for  lives,  according  to  32  H.  8.  c.  28.,  and  after  dies 
without  issue;  and  before  any  entry,  he  in  the  remainder  grants 
over  his  remainder  by  fine;  and  if  the  conusee  of  the  fine  might 
enter  upon  the  lessee  and  avoid  his  lease,  was  the  question  ? 
Fenner  argued  that  he  could  not,  because  where  a  freehold  is 
given  by  livery,  it  cannot  be  defeated  without  entry;  and  cited  a 
case  where  a  man  made  a  lease  for  life,  remainder  in  fee,  the 
tenant  for  life  granted  over  his  estate;  then  a  formedon  was 
brought  against  the  grantee  or  assignee,  and  the  tenant  for  life 
died,  pending  the  suit;  and  it  was  holden  by  all  the  justices, 
(except  Littleton  and  divers  Serjeants,)  that  the  writ  should  not 
abate,  unless  he  in  the  remainder  had  entered:  so  here,  and 
then  when  before  entry,  he  in  the  remainder  grants  over  hist 
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remainder,  the  grantee  shall  have  it  but  as  a  remainder,  for  so 
is  his  grant,  and  so  the  estate  of  the  tenant  for  life,  which  was 
but  voidable,  is  made  good.  And  of  this  opinion  were  Wyndham 
and  Periam.  But  Mead  and  Dyer  held,  that,  by  the  death  of 
tenant  in  tail  without  issue,  the  lease  made  by  him,  though  for 
life,  was  absolutely  void,  and  not  merely  voidable,  because  by 
his  death  without  issue,  the  estate,  out  of  which  the  estate  for 
life  was  derived,  is  determined  and  gone;  and  so  must  the  estate 
for  life  be  also,  for  cessante  causa  cessat  $  effectus.  And  this 
seems  the  better  opinion  and  most  consonant  to  the  cases  before 
put ;  for  the  death  of  the  tenant  in  tail,  without  issue,  was,  in 
law,  as  much  a  determination  of  the  lease  for  life,  as  if  it  had 
been  expressly  so  limited;  and  then,  when  that  time  comes, 
the  operation  of  the  livery,  and  the  end  for  which  it  was  made 
ceases,  and  there  needs  no  entry  to  avoid  that  which  by  effluxion 
of  time  and  operation  of  law  is  already  spent  and  run  out; 
and  therefore  the  conusee  of  the  fines  comes  immediately  to  the 
possession  both  in  law  and  right,  and  the  lessee's  continuance 
of  possession  after  is  a  wrong  and  trespass  to  him,  and  cannot 
be  by  force  of  the  lease  which  is  run  out  and  expired,  and,  by 
consequence,  must  have  determined  the  operation  of  the  livery 
with  it. 

But,  if  tenant  in  tail  makes  a  voidable  lease  for  years  or  life,  ^0£' S1^6*' 
and  dies,  and  the  issue,  before  entry  on  the  lessee,  levies  a  fine  to  *  g°  -ReP- 
a  stranger,  the  conusee  shall  not  avoid  the  lease,  because  such 
lease  being  only  voidable  by  entry,  when  the  issue  before  entry 
conveys  over  the  land  by  fine,  the  power  of  entry,  which  was 
the  only  means  of  avoiding  such  lease,  is  by  the  fine  destroyed 
and  gone ;  for  a  right  of  entry  cannot  be  transferred  to  a 
stranger,  any  more  than  a  right  of  action.  So,  if  the  tenant  in 
tail  himself,  after  such  lease,  had  levied  a  fine  to  a  stranger,  or 
even  to  the  reversioner,  and  died,  yet  they  could  not  avoid  the 
lease  ever  after ;  because  if  they  could,  it  must  be  by  reason  of 
the  right  of  entry  transferred  by  the  fine,  which  would  have 
come  to  the  issue  if  no  such  fine  had  been  levied ;  and  the  law 
absolutely  condemns  all  alienations  of  right  only,  whether  it  be 
right  of  entry  or  of  action;  and,  consequently,  in  these  cases,  by 
such  alienation,  the  lease  is  become  absolute  and  unavoidable.  . 

A  woman,  tenant  in  tail,  makes  a  lease  for  years,  not  war-  rjver,  46.  b. 
ranted  by  32  H.  8.  c.  28.   and  after  takes  husband,  and  they  in'margin. 
have  issue,  and  then  the  wife  dies:  the  issue  cannot  avoid  this  51-b.  in 
lease  during  the  life  of  the  husband,  because  he  is  tenant  by  the  ™r^"tt363'b' 
curtesy  of  the  freehold  and  reversion  expectant  thereupon;  and  32g  ^  '    ga. 
though  he  should  surrender  his  estate  by  the  curtesy  to  the  issue,  h.  $  vide 
yet  this  would  not  help  him  to  avoid  the  lease  till  his  death,  be-  Moore,  30. 
cause  his  estate,  as  tenant  by  the  curtesy,  is  a  continuance  of  his 
wife's  estate,  and  so  long  as  that  lasts,  the  issue's  time  for  avoid- 
ing the  lease  is  not  come ;  and  notwithstanding  the  surrender, 
yet  as  to  the  lessee,  who  is  a  stranger,  the  estate  by  the  curtesy 
has  still  an  existence  and  continuance,  as  if  no  surrender  had  been, 
made ;  for  he  being  a  stranger  shall  not  suffer  by  such  voluntary 
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(a)  In  3  Benl.    act  of  the  tenant  by  the  curtesy.    And  (a)  Walsh  was  of  opinion, 
65-  that  the  power  of  avoiding  such  voidable  leases  runs  so  in  privity 

to  the  issue  in  tail,  that  if  such  issue  should  marry,  and  his  wife, 
after  the  death  of  the  ancestor  in  tail,  be  endowed  of  the  reversion 
of  the  lands  in  lease,  that  she  should  not  avoid  the  lease,  as  her 
husband,  the  issue  in  tail,  might  have  done;  because  though  she 
be  in  in  consequence  of  the  estate-tail,  yet  she  is  not  privy  to 
her  husband  as  to  that  purpose.  Also,  it  was  further  held  in 
the  principal  case,  that  if  the  woman,  tenant  in  tail,  had  before 
marriage  acknowledged  a  statute,  and  then  married,  and  died, 
that  this  statute  should  be  extensible  in  the  hands  of  the  tenant 
by  the  curtesy,  and  of  the  issue  too,  if  he  came  in  by  surrender 
of  the  tenant  by  the  curtesy  during  his  life;  but,  if  after  such 
statute  the  woman  had  made  a  lease  for  years,  rendering  rent, 
and  then  married,  and  died  leaving  issue,  the  statute  should  not 
be  extended  upon  the  lessee.  For  as  the  statute  was  absolutely 
void  and  determined  as  to  the  issue,  and  the  lease  voidable  by 
him  likewise,  the  statute  shall  never  be  set  up  against  the  lessee, 
though  the  issue  in  tail  thinks  fit  to  wave  his  power  of  avoiding 
the  lease;  for  then  that  would  take  away  from  him  the  rent, 
which  might  be  the  chief  inducement  that  prevailed  on  him  to 
affirm  such  lease.  Or  if  such  lease  were  in  all  respects  war- 
ranted by  32  H.  8.  c.  28.  and  so  not  voidable  by  the  issue;  yet 
since  the  statute  fell  off,  and  became  void  by  the  death  of  the 
tenant  in  tail,  as  to  the  issue  it  shall  never  take  place  against  the 
lessee,  because  that  would  take  from  the  issue  the  rent,  which 
32  H.  8.  c.  28.  never  intended  to  permit,  but  on  the  contrary, 
made  the  issue's  enjoyment  of  the  rent  the  principal  reason  of 
their  investing  the  ancestor  with  power  by  such  lease  to  bind  the 
issue. 

But,  if  tenant  in  tail  grants  a  rent-charge,  and  after  makes  a 
lease  for  years,  or  lives,  warranted  by  32  H.  8.  c.  28.  the  lessee 
shall  hold  the  land  charged  during  the  lease,  not  only  in  the  life- 
time of  the  lessor,  but  also  after  his  death ;  by  Jones  and  Yelver- 
ton.  For  this  rent-charge  meddles  not  with  the  possession,  as 
the  statute  in  the  other  case  does ;  and  therefore  the  lessee,  in 
respect  of  the  possession  which  he  hath,  shall  be  liable  to  pay 
the  rent  reserved  to  the  issue ;  whereas  in  the  other  case,  if  the 
statute  should  prevail,  this  would  deprive  the  issue  from  distrain- 
ing for  the  rent,  by  devesting  the  lessee  of  the  possession  whereon 
the  distress  ought  to  be  made. 

2.   What  Leases  Tenant  in   Tail  7zotc  make  to  bind  his  Issucy 
since  the  32  H.  8.  cap.  28. 

.  Litt.  44.  Here  we  shall  premise  that  the  statute  32  H.  8.  c.  28.  is  an 
enabling  statute,  and  was  made  purposely  to  give  the  tenant  in 
tail  (amongstrothers)  power,  by  observing  the  directions  therein 
specified,  to  bind  his  issue;  so  that  they  shall  not  now,  after  his 
death,  avoid  such  leases  as  they  might  have  done  before  by  the 
common  law,  which  was  found  to  be  very  incovenient,  and  a 
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great  discouragement  to  farmers  and  lessees,  who,  after  they  had 
paid  great  fines,  and  been  at  great  costs  and  charges  in  building, 
and  otherwise  improving  the  lands  and  tenements  so  leased  to 
them,  were,  after  the  death  of  their  lessors,  cruelly  expulsed  and 
put  out  (as  the  statute  speaks)  by  the  heirs  of  the  lessors,  by  reason 
of  private  gifts  in  tail,  8$c.  to  their  great  impoverishment  and 
undoing;  therefore  to  prevent  such  mischiefs  for  the  future,  that 
statute  provides,  that  all  leases  to  be  made  of  any  manors,  lands, 
tenements,  or  other  hereditaments,  by  writing  indented,  under 
seal  for  term  of  years,  or  for  term  of  life,  by  any  person  or  per- 
sons being  of  full  age  of  twenty-one  years,  having  any  estate  of 
inheritance,  either  in  fee-simple  or  fee-tail,  $c.  shall  be  good  and 
effectual  against  the  lessors  and  their  heirs,  $c.  provided  that  the 
said  act  shall  not  extend  to  any  leases  to  be  made  of  any  manors, 
lands,  $c.  being  in  the  hands  of  any  farmer  or  farmers,  by  virtue 
of  an  old  lease,  unless  the  same  old  lease  be  expired,  surrendered 
or  ended,  within  one  year  next  after  the  making  of  the  said  new 
lease ;  nor  to  any  grant  to  be  made  of  any  reversion  of  any 
manors,  lands,  fyc.  nor  to  any  lease  of  any  manors,  lands,  Sfc. 
which  have  not  been  most  commonly  letten  to  farm,  $c.  by  the 
space  of  twenty  years  next  before ;  nor  to  any  lease  to  be  made 
without  impeachment  of  waste,  or  which  shall  exceed  the  number 
of  twenty-one  years,  or  three  lives,  from  the  day  of  the  making 
thereof;  and  that  upon  every  such  lease  there  be  reserved  yearly, 
during  the  same  lease,  due  and  payable  to  the  lessors  and  their 
heirs,  %c.  to  whom  the  said  lands,  $c.  after  the  death  of  the 
lessors,  would  have  come  if  no  such  lease  had  been  made,  so  much 
yearly  farm  or  rent,  or  more,  as  had  been  most  accustomably 
yielden  or  paid  for  the  manors,  lands,  $c.  so  letten  within 
twenty  years  next  before  such  lease  thereof  made,  $c. 

These  are  the  several  qualifications  requisite  to  all  leases  to  be 
made  by  tenant  in  tail  to  bind  his  issue  within  the  statute,  the 
particular  branches  whereof  bejng  considered  under  the  next 
head,  letter  (D),  I  shall  here  only  mention  some  scattered  cases, 
not  so  easily  reducible  to  the  method  there  used. 

Tenant  in  tail,  to  him  and  the  heirs  male  of  his  body,  had  issue  Hard.  89. 
two  sons  by  divers  venters,  and  died;  the  eldest  son  entered  and  Cother  and 
made  a  lease  for  twenty-one  years,  reserving  rent  generally  to 
him  and  his  heirs  and  assigns,  and  died  without  issue,  leaving 
two  sisters  his  heirs  at  law  ;  and  if  by  this  reservation  the  rent 
belonged  to  the  second  brother,  to  whom  the  reversion  de- 
scended as  heir  male  of  the  body  of  the  father,  was  the  question  ? 
for  if  not,  then  the  lease  could  not  bind  him  within  32  H.  8.  c.  28. 
And  it  was  strongly  urged  that  the  rent  could  not  go  to  him, 
because  he  was  neither  heir  general  nor  special  to  the  lessor ;  that 
the  reservation  being  to  the  heirs  of  the  lessor,  it  could  not  go 
to  the  brother  of  the  half  blood.  But,  notwithstanding,  it  was 
adjudged  to  be  a  good  lease,  and  that  the  rent  should  go  along 
with  the  reversion ;  for  the  words  of  the  statute  are,  that  the  rent 
shall  be  reserved  to  the  lessor  and  his  heirs,  or  to  those  to  whom 
the  lands  would  go  if  no  such  lease  had  been  made;  and  judges  are 
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to  expound  statutes,  so  as  not  to  frustrate  the  design  and  intent 
of  them  ;  and  Jiere  the  intent  was,  that  the  rent  should  go  along 
with  the  reversion ;  and  so  it  may  here,  for  the  rent  naturally 
follows  the  reversion,  and  the  second  brother  is  heir  to  the  en- 
tail and  reversion,  though  not  to  the  lessor,  and  heirs  dicuntnr 
ab  hccreditate,  and  therefore  shall  be  taken  secundum  subjectam 
materiam,  fy  ut  res  magis  valeat,  to  comply  with  the  intent  of  the 
(a)  Dyer,  115.  statute;  and  they  cited  (a)  Austen's  case  as  a  case  in  point,  and 
so  judgment  was  given  accordingly. 

Two  coparceners  tenants  in  tail,  the  husband  of  one  them, 
after  her  death,  being  tenant  by  the  curtesy,  joins  with  the  other 
in  a  lease  for  years,  rendering  rent  to  them  and  their  heirs :  this 
was  held  no  good  lease  within  32  H.  8.  c.  28.  because  it  is  not* 
reserved  to  the  donee  and  his  heirs,  but  to  the  tenant  by  the  cur- 
tesy, jointly  with  the  other ;  for  rent  goes  strictly  as  it  is  reserved 
by  the  lessor,  and  not  otherwise ;  and  perhaps  as  this  reservation 
is,  if  the  tenant  by  the  curtesy  should  survive,  the  whole  rent 
would  go  to  him  by  survivorship,  and  so  the  issue  of  the  other 
coparcener  have  no  recompence  for  his  part  of  the  lands  leased ; 
or  if  the  rent  should  not  survive,  in  regard  of  their  several  inte- 
rests in  the  lands  leased,  yet  since  heirs,  in  case  of  the  coparcener 
who  joined,  must  be  intended  heirs  of  the  body,  to  bring  it  within 
32  H.  8.  c.  28.;  so  must  it  likewise  be  in  the  case  of  the  tenant 
by  the  curtesy,  and  that  may  not  happen  to  be  the  issue  inherit- 
able by  force  of  the  gift,  because  he  may  have  issue  a  son  by  a 
former  venter,  who  would  be  heir  of  his  body;  and  therefore 
this  seems  to  differ  from  the  former  case,  because  the  same  word 
heirs,  being  applied  to  both  indifferently,  cannot  be  intended  to 
mean  one  sort  of  heirs  in  one  case,  and  another  in  the  other ; 
and  the  tenant  by  the  curtesy  can  have  no  heirs  of  his  body  in- 
heritable as  heirs  of  his  body  to  the  entail,  for  he  had  no  estate- 
tail  in  him :  and  therefore  heirs  of  his  body,  if  it  should  be  so 
construed,  cannot  be  restrained  or  governed  by  the  same  rea- 
soning as  will  prevail  in  the  case  of  the  coparcener. 

So,  if  tenant  by  the  curtesy,  and  the  heir  in  reversion  in  tail 
join  in  a  lease  for  years,  rendering  rent  to  them  and  their  heirs; 
this  lease  is  not  warranted  by  326.  8.  c.  28.  by  reason  of  such 
general  reservation,  which  will  carry  a  moiety  of  the  rent,  at 
least,  to  the  heirs  general  of  the  tenant  by  the  curtesy,  and  so 
may  cut  off  the  issue  in  tail  from  that  recompence  the  statute  in-r 
tended  them  as  the  consideration  of  their  ancestors  being  allowed 
by  such  leases  to  bind  them. 

Lands  were  given  to  baron  and  feme,  and  to  the  heirs  of  their 
two  bodies;  "the  baron  dies,  leaving  issue  by  his  wife,  who  makes 
a  lease  for  years  according  to  32  H.  8.  c.  28.  and  if  this  lease 
was  good  by  that  statute,  was  the  question?  The  objection 
against  it  was,  that  the  statute  says,  the  lease  shall  be  good 
against  the  lessor  and  his  heirs,  and  the  issue  does  not  claim  as 
heir  to  the  wife  only,  but  as  heir  to  them  both ;  but  Wyndliam 
and  Rhodes,  Justices,  agreed  clearly,  that  the  lease  should  bind 
the  issue  within  the  intent  of  that  statute,  lor  between  baron 
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and  feme  there  are  no  moieties,  and  the  wife  surviving  is 
perfect  and  absolute  tenant  in  tail,  and,  consequently,  may 
make  all  such  leases  as  that  statute  empowers  tenants  in  tail  to 
make. 

Tenant  in  tail  makes  a  lease  for  years,  rendering  205.  rent,  Dyer,  113. 
and  after  releases  all  the  rent  except  i2d.  and  dies,  and  his  issue  3°4- ».  pi.  53- 
accepts  the  lid.,  and  the  question  was,  if  thereby  he  were  con-  *0^°  0     P' 
eluded  to  distrain  for  the  other  ips.  reserved  upon  the  lease?  Ley.  ^8?' 
And  Sounders  and  Catlyn  were  of  opinion  that  he  was  concluded, 
but  Whiddon  and  Dyer  contra;  and  put  this  case,  that  if  the 
lessor  after  such  lease,  should  grant  to  the  lessee  that  he  should 
hold  his  lease  without  impeachment  of  waste,  yet  the  issue  may 
maintain  an  action  of  waste  against  him,  of  which  there  seems 
no  doubt ;  or  that  the  issue,  if  he  had  not  accepted  the  1 2</., 
might  have  distrained  for  the  whole  205. ;  for  if  such  release, 
either  of  rent  or  waste,  should  prevail,  the  statute  32  H.  8.  c.  28. 
would  be  totally  eluded ;  but  it  should  seem,  the  issue's  own  ac- 
ceptance of  the  rent  hath  concluded  him,  for  his  own  time,  to 
distrain  for  any  more. 

Jf  tenant  in  tail  makes  a  lease  for  years,  reserving  the  usual  Hard  90. 
rent  to  his  issue,  without  any  reservation  to  himself,  this  is 
not  pursuant  to  the  words  of  the  statute ;  yet  Fleming,  Chief 
Justice,  held  it  to  be  a  good  reservation,  and  the  lease  not  void- 
able, for  this  reason,  within  32  H.  8.  c.  28.  because  the  issue, 
for  whom  the  statute  chiefly  intended  to  provide,  sustains  no 
prejudice- 

An  estate  is  made  to  husband  and  wife,  and  the  heirs  of  the  3  Co.  64.  b. 
body  of  the  husband ;  the  husband  makes  a  lease  for  forty  years, 
rendering  rent  and  dies;  the  issue  accepts  the  rent  in  the  life- 
time of  the  wife,  and  afterwards  the  wife  dies;  yet  this  shall 
not  bind  him,  because  his  time  for  acceptance  thereof  was  not 
come,  the  whole  being  vested  in  the  wife  for  her  life  by  sur- 
vivorship. 

Tenant  in  tail  makes  a  lease  for  twenty  years,  rendering  the  Dyer,  146.  a. 
usual  rent,  habendum  from  Michaelmas  next  ensuing:  this  seems  a  Leo"-  i4g. 
good  lease,  though  it  did  not  begin  from  the  making  of  the  lease,     5^1 
according  to  the  proviso  32  H.  8.  c.  28.  for  the  intent  of  the  pi.  58. 
statute  was  only  that  the  lease  should  not  exceed  the  number  of 
twenty-one  years,  from  the  making,  which  this  lease  did  not. 
And  the  case  of  («)  Thompson  and  Traffbrd,  35  Eliz.  in  B.  R.  (o)Poph.  3. 
was  cited,  where  such  a  lease  was  adjudged  by  the  whole  court 
to  be  good,  and  well  warranted  by  the  statute;  though  my  Lord 
Coke  lays  it  down  for  one  of  his  (b)  rules,  that  leases  upon  that  (6)  Co.  Liu. 
statute  are  not  good,  if  they  do  not  commence  from  the  day  of  44- a.  45.  b. 
the  making ;  which  perhaps  may  be  reconciled  upon  the  same 
diversity,  where  they  are  under  twenty-one  years,  and  where 
not  so ;  that  from  the  time  of  the  sealing  and  executing  the  lease, 
till  the  expiration  thereof,  there  does  not  intervene  more  than 
twenty-one  years.     For  if  the  commencement  of  the  lease  be  at 
*uch  a  distance,  that  between  the  time  of  the  sealing  and  exe- 
cuting thereof,  and  the  expiration,    there  do  intervene  above 
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twenty-one  years,  then  such  lease  seems  to  be  without  any  aid 
from  this  statute,  though  the  time  for  continuance  thereof  in 
the  possession  of  the  lessee  be  under  twenty-one  years;  for 
otherwise  the  tenant  in  tail  might  so  procrastinate  the  com- 
mencement of  the  lease,  as  to  have  always  the  greatest  part  of 
the  twenty-one  years  running  out  in  the  time  of  his  issue,  which 
the  statute  never  intended  to  countenance. 

Leon.  148.  So,  where  one  made  a  lease  for  ten  years,  and  after  made  an- 

other lease  for  eleven  years,  both  these  leases  are  good,  because 
they  do  not  in  all  exceed  twenty-one  years,  and  so  the  inherit- 
ance not  charged  with  more  than  a  lease  for  twenty-one  years, 
which  the  statute  allows. 

Cro.  Car.  44.  Leases  by  tenant  in  tail,  or  husband  seised  in  right  of  his  wife 
of  copyhold  lands,  are  not  within  this  statute  of  32  H.  8.  c.  28. 
but  remain  perfectly  as  at  common  law. 

Moore,  pi.  Tenant  in  tail  made  a  lease  to  a  feme  covert  for  life,  the  hus- 

1084-  band  surrendered,  and  then  the  tenant  in  tail  made  a  lease  for 

Sydenham  v.     t]iree  jjves  an(j  (]je(] .  tne  wjfe  after  tne  death  of  her  husband, 

(affco.*.       entered,  claiming  her  lease,  and  died;   and  (a)   held,  that  the 

Co. Liu. 44. b.  issue  shall  not  avoid  the  lease  for  three  lives:  and  yet  a  condi- 

n.  (i).  tional  surrender  of  a  former  lease  hath  been  expressly  held  not 

to  be  a  sufficient  surrender  to  make  good  any  new  lease  to  be 

made  by  virtue  of  this  statute.     Qttccre  therefore  the  difference. 

3.   When  and  in  what  Cases  the  Issue  in  Tail,  or  Strangers^  shall 
be  bound  by  'voidable  Leases  made  by  Tenant  in  Tail. 

As  this  has  already  been  in  some  measure  cleared  under  the 
first  branch  of  this  head,  there  remain  but  a  few  cases  here  to  be 
inserted. 

a  Buls  42  43.  Baron  and  feme,  tenants  in  special  tail,  with  reversion  in  fee  to 
Errington  V.  the  baron,  the  baron  dies ;  A.  his  son  and  issue  in  tail  having  also 
Errington.  the  reversion  in  fee,  by  indenture,  in  the  lifetime  of  the  wife, 
4  Mod.  3.  makes  a  lease  to  B.  for  forty  years,  to  begin  after  the  death  of  the 
wife,  rendering  rent,  and  dies  without  issue;  C.  his  sister,  to 
whom  the  reversion  descended  in  the  lifetime  of  her  mother, 
levies  a  fine  come  ceo,  fyc.,  with  proclamations  to  J.  S.,  then  the 
•wife,  tenant  in  tail,  dies ;  and  if  J.  S.t  the  conusee  of  the  fine, 
was  bound  by  this  lease,  was  the  question  ?  No  judgment  is  given 
in  the  case,  but  the  opinion  of  the  court,  upon  the  first  and 
second  argument,  seemed  to  be,  that  the  conusee  could  not 
avoid  this  lease.  And  the  reason  they  went  upon  was,  because 
this  lease,  at  first,  took  its  effect  out  of  the  estate-tail' by  way  of 
conclusion,  and  out  of  the  reversion  in  fee  by  way  of  interest; 
but  the  taking  effect  by  way  of  conclusion  was  at  an  end  by  the 
death  of  the  issue  who  made  it,  because  he  died  before  the  estate- 
tail  came  to  him ;  and  so  it  rested  barely  upon  the  reversion  in 
fee,  which  was  well  charged  therewith ;  then  when  C.,  the  sister, 
inheritable  likewise  to  both  the  entail  and  reversion  in  fee,  levied 
a  fine  in  the  lifetime  of  the  mother;  this  past  the  reversion  in 
point  of  interest  charged  with  that  lease,  and  it  likewise  carried 
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the  estate-till;  not  as  an  estate-tail,  for  that  none  could  have  but 
the  donees  and  their  issue,  inheritable  by  force  of  the  gift ; 
much  less  when  the  issue  who  levied  it  had  then  nothing  in  the 
entail,  her  mother,  who  had  the  whole  estate-tail  in  her,  being 
then  living;  but  it  passed  the  estate-tail  by  way  of  bar  or  ex- 
tinguishment, so  that  the  lease  which  would  have  taken  place 
out  of  the  estate-tail  by  way  of  conclusion,  if  it  had  ever  come 
to  the  lessor,  and  which  did  take  place  out  of  the  reversion  in 
point  of  interest,  now  that  the  estate-tail  is  put  out  of  the  way 
by  virtue  of  the  fine,  then  takes  place  out  of  the  reversion  pre- 
sently, and,  by  consequence,  the  conusee,  who  has  that  reversion 
by  conveyance  subsequent  to  the  lease,  must  hold  it  subject 
thereto ;  and  the  sister  could  not  by  the  fine  convey  over  the 
possibility  of  avoiding  the  lease,  which  she  herself  would  have  had 
if  the  estate-tail  had  come  to  her.  And  some  held,  that  if  either 
the  brother  or  sister,  after  the  father's  death,  had  acknowledged 
a  statute,  and  then  after  levied  the  fine,  and  then  the  mother 
had  died,  that  the  estate-tail  would  be  so  barred  and  gone,  quoad 
the  conusee  of  the  statute,  that  he  might  lay  on  his  statute  against 
the  conusee  of  the  fine,  who  hath  the  fee-simple  absolute  in  him, 
out  of  which  the  lease  or  statute  were  to  take  place ;  and  the 
issue  in  tail  only  is  inheritable  to  the  privilege  of  avoiding  such 
charges  by  virtue  of  his  estate- tail,  not  the  conusee,  who  is  a 
stranger,  and  cannot  have  that  estate.  But  afterwards  when  Coke 
came  to  be  chief  justice,  he  was  clearly  of  opinion,  that  the  conusee 
of  the  fine  was  not  bound  by  this  lease,  for  he  held  the  lease  to 
be  clearly  and  absolutely  void  as  against  the  sister  and  her  co- 
nusee, and  not  merely  voidable.  Indeed  if  the  son  had  come  to 
the  estate-tail,  it  would  have  bound  him,  and  so  it  would  his 
conusee,  if  he  had  levied  the  fine  in  the  life  of  his  mother;  but 
he  dying  in  the  lifetime  of  the  mother,  who  was  perfect  tenant 
in  tail,  the  sister  was  not  at  all  bound  by  this  conclusion,  but  the 
lease,  as  to  her,  was  absolutely  void  ;  and  then  of  all  void  charges 
a  stranger  may  take  advantage,  though  of  such  as  are  only  void- 
able^ privies  only,  and  not  strangers,  can  take  advantage.  And 
he  divided  the  case,  and  put  it  as  if  the  reversion  in  fee  had  been 
in  the  donor,  and  such  donor  had  made  a  lease  for  years,  or 
granted  a  rent-charge,  and  then  the  issue  in  tail,  in  the  life  of  the 
tenant  in  tail,  had  levied  a  fine,  and  then  the  tenant  in  tail  had 
died,  clearly  the  conusee  of  the  fine  should  hold  the  land  so  long 
as  there  were  any  issue  in  tail ;  for  during  that  time  the  conusee 
hath  a  fee-simple ;  and  though  the  issue  in  tail  here  had  the  re- 
version in  fee,  which  he  passed  to  the  conusee,  together  with 
a  fee  determinable  on  the  failure  of  issue,  and  the  conusee 
cannot  have  two  fee-simples  in  him,  yet  he  hath  such  a  fee- 
simple  as  shall  be  discharged  of  the  lease  during  the  continuance 
of  the  estate-tail,  if  it  had  not  been  barred ;  and  the  one  fee- 
simple  shall  not  determine  or  drown  the  other,  but  both  shall 
have  continuance  quoad  strangers,  as  if  they  were  in  several  and 
distinct  persons.  And  he  also  held,  that  if  the  daughter  in  this 
case  had  entered,  and  accepted  the  rent,  yet  clearly  this  accept- 
ance 


668 


Symonds  v. 
Cud  more, 

4  Mo.  i. 
Salk.  .338. 
pl.3.S.C. 
Garth.  257, 
258.  S  C. 
Show.  370. 
S.C. 

3  Danv.  196. 

pi.  10,  ii.  S.C. 

Skin.  284. 

•,i7.3a8.S.C. 

3  Salk.  335. 

S.C. 

iz  Mod.  32. 

5  C 

Holt.  666. 
pi.  i.  S.C. 

i  Freem.  503. 
S.C. 


Shelbiirne  v. 

Biddulph, 

6Br.P.C.3j6. 

3  Prest.  Con- 

veyanc.  351. 

S.C. 

a  Cruis.  Dig. 

475- 


LEASES  AND  TERMS  FOR  YEARS. 

ance  would  not  have  bound  her,  or  made  good  the  lease,  be- 
cause, as  to  her,  it  was  absolutely  void,  and  not  merely  voidable. 
And  this  seems  the  most  reasonable  opinion;  but  no  judgment 
was  given,  but  the  case  ended  by  agreement. 

A.,  tenant  in  tail,  with  reversion  to  himself  in  fee,  makes  a 
lease  for  99  years,  if  two  lives  should  so  long  live,  to  commence 
after  the  determination  of  a  lease  for  years  then  in  being;  A, 
dies,  leaving  B.  his  eldest  son  and  heir,  who  being  the  issue  in 
tail  levied  a  fine  to  the  use  of  himself  and  his  heirs ;  the  h'rst  lease 
determines,  then  B.  enters  upon  his  father's  lessee;  and  if  his 
entry  was  lawful,  was  the  question  ?  and  it  was  adjudged,  that  it 
was  not;  for  this  was  an  interest  derived  out  of  the  estate-tail, 
and  also  out  of  the  reversion,  and  being  made  by  tenant  in  tail 
was  not  absolutely  void  as  against  his  issue,  but  only  voidable ; 
then  when  the  issue,  without  taking  the  advantage  the  law  gave 
him  in  respect  of  his  estate-tail  to  avoid  this  lease,  levies  a  fine  of 
the  estate,  his  estate-tail  by  such  fine  is  extinguished  or  barred 
and  gone,  and,  by  consequence,  his  power  to  avoid  this  lease  in 
respect  of  that  estate-tail  is  gone  likewise;  and  the  conusee  has 
no  power  to  avoid  it,  because  he  is  a  mere  stranger,  and  no  ways 
in  privity  of  the  estate-tail ;  nor  could  this  power  to  avoid  the 
lease  be  transferred  to  the  conusee,  when  the  issue  in  tail  had  it 
only  in  respect  of  his  estate-tail,  which  is  now  barred,  or  rather 
extinguished,  as  it  was  held  to  be,  and  so  the  lease  took  place  of 
the  reversion  in  fee.  Note ;  This  case  seems  to  differ  from  that 
of  Errington,  supra,  where  the  son,  who  had  made  the  lease, 
died  without  issue  in  the  lifetime  of  his  mother,  who  was  perfect 
tenant  in  tail. 

\\Charles  Lord  Shelburne,  being  tenant  in  tail-male  of  the  lands 
in  question,  with  remainder  to  his  brother  Henry  in  taikmale,  with 
reversion  in  fee  to  himself,  demised  them  for  three  lives,  with 
covenants  for  perpetual  renewal.  Charles  Lord  Shelburne  died 
without  issue,  whereby  his  brother  Henry  became  entitled  to  an 
estate  in  tail-male  in  the  premises,  with  the  reversion  in  fee  in 
himself.  In  the  year  1697,  Henry  Lord  Shelburne  levied  a  fine 
of  those  lands,  and  in  consideration  of  his  marriage,  settled  them 
on  himself  for  life,  with  remainder  to  his  first  and  other  sons, 
and  covenanted  for  enjoyment  free  from  all  former  incumbrances, 
other  than  the  several  leases  then  in  being  thereof.  The  lessees 
having  claimed  a  renewal  on  the  death  of  some  of  the  persons  for 
whose  lives  the  leases  were  granted,  Earl  Henry  refused  to  re- 
new, alleging,  that  as  his  brother  Charles  was  only  tenant  in  tail 
of  the  lands  comprised  in  those  leases,  he  had  no  power  to  make 
them,  and  was  not  bound  by  the  covenants  for  renewal.  The 
court  of  Exchequer  in  Ireland  decreed,  that  the  lessees  were  en- 
titled to  a  renewal.  From  this  decree  there  was  an  appeal  to 
the  House  of  Lords ;  and,  on  behalf  of  the  appellants,  it  was 
argued,  that  tenant  in  tail  at  law,  independently  on  the  statute  of 
32  H.  8.,  had  no  right  to  make  a  lease  absolutely  to  bind  the 
issue  in  tail,  and  much  less  the  remainder-man ;  and  that,  even 
by  that  statute,  a  tenant  in  tail  had  no  power  to  grant  leases  to 
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bind  those  in  remainder;  and  therefore  the  lenses  in  question 
were  absolutely  void  as  against  the  appellant,  Earl  Henri/,  who 
did  not  claim  under  Lord  Charles,  or  as  issue  in  tail,  but  as  re- 
mainder-man.    That  the  estate-tail,  out  of  which  the  leases  first 
arose,  being  spent,  and  the  appellant  not  claiming  under  it,  but 
by  a  distinct  limitation  to  himself  in  tail-male,  his  fine  could  not 
let  in  Lord  Charles's  leases  upon  that  estate,  which  came  in  lieu 
of  the  Earl's  estate-tail;  nor  could  it,  by  consolidating  the  two 
estates,  let  them  in  upon  the  reversion,  both  because  the  Earl 
acquired  a  new  estate,   and  because  the  uses  of  the  fine  were 
never  declared  to  him  in  fee,  but  directly  to  the  uses  of  the 
settlement;  by  which,  in  consideration  of  his  own  marriage}  the 
Earl  had  an  estate  for  life  only,  with  remainder  to  his  first  and 
other  sons ;  and  these  estates  arose  and  were  granted  out  of  the 
estate-tail,  which  the  Earl  had  before  the  fine,  and  not  out  of 
the  reversion.     That  even  if  the  fine  did  let  in  the  leases,  the 
most  that  could  be  insisted  on  was,  that  it  let  them  in  during 
the  continuance  of  those  leases  only,  and  could  not  extend  to 
leases  not  then  in  being;  for  there  could  be  no  ground  of  equity 
to  carry  it  farther,  and  make  the  fine  give  them  a  greater  benefit 
than  the  law  gives  them ;  which  is  the  mere  legal  effect  of  sin 
act  done  for  another  purpose,  and  by  accident  only  turns  for 
their  benefit,  without  any  precedent  right  to  it,  or  consideration 
for  it,   and  therefore,  with  respect  to  the  respondent,   totally 
voluntary.     That  if  it  be  objected,  that  in  the  settlement  made 
by  Earl  Henri/,  there  was  an  exception  of  the  leases ;  and,  con- 
sequently, this  must  establish  them,  and  every  covenant  in  them  : 
it  may  be  answered,  that  Earl  Henry  at  that  time,  which  was 
very  soon  after  the  death  of  his  brother,  had  no  notice  of  these1 
leases ;  but  there  being  many  upon  the  estate,  it  was  a  prudent 
caution   in   the  covenant  against  incumbrances   to  except   the 
leases ;  by  which,  however,  nothing  more  was  intended,  than  to 
secure  the  covenantor  against  any  breach  of  covenant,  or  any 
loss  or  damage  that  might  ensue  therefrom.     But  there  could  be 
no  ground  for  insisting,   that  the  exception  in   the  covenant 
should  establish  or  confirm  the  leases,  any  otherwise  than  so  far 
as  they  were  good  and  available  in  law;  and  much  less  that  the 
respondent,   or  those  under  whom  he  claimed,   who  were  no 
parties  to  the  settlement,  nor  gave  any  consideration  for  this 
benefit,  had  a  right  to  come  into  a  court  of  equity  to  have  the  be- 
nefit of  this  exception,  or  any  supposed  agreement  implied  in  it, 
in  their  favour.     On  the  other  side  it  was  contended,  that  bv 
the  fine  which  Earl  Henry  levied  in  1697,  the  estate-tail  limited 
in  remainder  to  him  was  barred  and  extinguished  in  the  same 
manner  to  all  intents,  as  if  he  was  dead  without  issue;  and  the 
reversion  in  fee,  which  descended  to  him  as  heir  of  Lord  Charles, 
immediately  took  effect  in  possession :  and  as  the  new  uses  in 
the  marriage-settlement  of  1697  arose  out  of  that  reversion  in 
fee,  they  were  therefore  subject  to  all  antecedent  incumbrances 
and  engagements  which  could  affect  that  reversion.     That  as 
this  reversion  in  fee,  after  it  had  taken  effect  in  possession  by 
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means  of  the  fine, .was  specifically  bound  by  the  covenants  for 
perpetual  renewal ;  and  as  such  covenants  are  considered  as  real 
agreements,  and  go  with  the  land;  so  they  are  in  their  nature 
proper  for  a  specific  performance,  and  will  in  equity  affect  the 
legal  interest  of  all  those  who  take  the  estate  with  notice  of  them. 
That  all  those  claiming  under  the  settlement  of  1697  had  notice 
of  these  leases  and  covenants,  and  were  as  much  bound  by  an 
equitable  lien  on  the  land  as  Earl  Henry  himself;  especially 
in  favour  of  lessees,  who  had  made  very  great  improvements, 
and  were  therefore  to  be  considered  as  purchasers  of  the  right 
of  renewal.  After  hearing  counsel  on  the  above  appeal,  the 
following  question  was  put  to  the  judges ;  viz.  whether  by  the 
fine  levied  by  the  appellant,  the  Earl  of  Shelburne,  in  1697,  the 
reversion  in  fee  of  the  estate  in  question  was  let  in,  subject  to 
the  leases  in  question  made  by  Charles  Lord  Shelburne,  and  the 
covenants  therein  contained  for  a  perpetual  renewal  ?  And  the 
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unanimous  opinion  of  the  judges  to  this  effect;  viz.  that  the 
leases  for  lives  then  in  being  were  good  and  effectual,  as  being 
served  out  of  the  reversion  in  fee  which  Lord  Charles  had  when 
he  made  them,  and  which  was  now  in  Lord  Henry ;  and  that 
the  covenants  for  renewal  were  binding  on  Lord  ^flenry,  as  a 
lien  on  the  same  reversion,  which  he  had  let  in  by  barring, 
discharging,  and  extinguishing  his  estate-tail;  it  was  ordered 
and  adjudged,  that  the  appeal  should  be  dismissed,  and  the 
decree  therein  complained  of  affirmed.  || 

Husband  and  wife  tenants  in  special  tail,  with  remainder 
to  the  husband  in  fee,  by  conveyance  made  by  the  husband, 
during  the  coverture  have  issue  a  son;  the  husband  dies;  the 
son  in  the  lifetime  of  his  mother  levies  a  fine  to  the  use  of 
himself  and  his  heirs;  the  wife  after  makes  a  lease  for  twenty- 
one  years  without  reserving  the  antient  rent,  and  so  not  war- 
ranted by  32  H.  8.  c.  28.,  and  dies;  the  son  hath  issue,  and  by 
his  will  devises  these  lands  to  the  defendant,  and  dies;  the 
defendant  enters  upon  the  lessee,  who  brings  ejectment;  and  it 
was  adjudged  in  B.  R.  for  the  plaintiff,  and  that  judgment  after- 
wards affirmed  in  error  in  the  Exchequer-chamber,  after  divers 
arguments;  and  in  the  case  two  points  were  made:  i.  If  this 
lease,  being  made  by  a  jointress  within  1 1  H.  7.  c.  20.,  and  not 
warranted  by  32  H.  8.  c.  28.,  be  voidable  by  the  issue  in  tail, 
upon  the  statute  1 1  H.  7.  c.  20.  in  case  no  such  fine  had  been 
levied?  2.  If  the  conusee  of  the  fine  should  have  the  same 
power  to  avoid  the  lease,  either  in  respect  of  the  estate-tail 
or  the  remainder  in  fee,  as  the  issue  should  have  had,  if  no 
such  fine  had  been  levied  ?  As  to  the  first  point,  it  was  resolved, 
that  this  lease  was  not  within  the  1 1  H.  7.  c.  20.,  for  it  was  no 
discontinuance,  but  only  an  ordinary  lease  for  years,  which  the 
wife  might  survive;  and  therefore  this  differs  from  a  lease  for 
life  or  lives  made  by  a  sole  jointress,  not  warranted  by  32  H.  8. 
c.  28.,  for  that  makes  a  discontinuance  presently,  and  is  expressly 
within  1 1  H.  7.  c.  28.  Also,  this  differs  from  the  case  put  (a)  in, 
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Sir  George  Brown's  case,  that  if  a  woman  jointress  in  tail  ac-  491-  #  vide 
cepts  a  fine  come  ceo,  t$r.,  and  grants  or  renders  the  land  for  500  3  Keb.  333. 
or  1000  years,  to  evade  the  act,  that  yet  this  is  an  alienation.  43  ' 44 
within  the  meaning  of  that  act,  as  much  as  if  she  had  expressly 
levied  a  fine  for  500  or  1000  years,  because  in  both  cases,  after 
her  death,  such  fine  would  bind  the  issue  in  tail,  which  that 
statute  intended  to  prevent.  But  because  such  fines  passing 
only  an  interest  for  years,  and  not  meddling  with  the  freehold, 
make  no  discontinuance,  nor  can  be  forfeited  with  collateral 
warranty,  therefore  during  the  life  of  the  jointress  they  continue 
good,  she  continuing  still  tenant  in  tail,  as  she  was  before,  at 
least  in  case  of  the  fine  levied  by  her  for  years;  but  after  her 
death  the  issue  in  tail  may  avoid  them,  because  otherwise  they 
would  be  prejudicial  to  him  in  binding  his  inheritance,  and  so 
would  be  equivalent  to  a  discontinuance;  and  therefore  after  the 
death  of  the  jointress  in  such  case  the  issue  in  tail  may  avoid 
them  by  1 1  H.  7.  c.  20.  but  not  before.  But  this  lease  for 
twenty-one  years  being  made  in  the  ordinary  form,  by  inden- 
ture, is  not  within  the  statute  1 1  H.  7.  c.  20.,  and  therefore  if 
the  jointress  in  this  case  had  made  a  lease  for  100  or  1000  years 
by  indenture  only,  this  would  be  no  alienation  within  1 1  H.  7. 
c.  20.,  because  the  issue  might  avoid  it  by  the  st.»ute  de  donis : 
so  that  there  appears  a  manifest  difference  between  leases  for  life 
or  lives,  and  leases  for  years,  and  also  between  leases  for  years 
made  by  fine,  and  leases  for  years  made  only  by  indenture 
or  deed  poll;  but,  if  such  lease,  either  for  lives  or  years,  were  in 
all  things  warranted  by  32  H.  8.  c.  28.,  then  they  would  be 
good  and  binding  upon  the  issue.  As  to  the  second  point,  if 
the  conusee  of  the  issue  in  tail  should  have  the  same  power  of 
avoiding  the  lease,  either  in  respect  of  the  estate-tail  or  the  re- 
mainder in  fee,  as  the  issue  himself  should  have  had  if  no  such 
fine  had  been  levied;  it  was  resolved,  that  he  should  not,  but 
that  the  lease  was  good,  and  unavoidable;  for  notwithstanding 
the  fine  levied  by  the  son,  the  mother  continued  perfect  and 
absolute  tenant  in  tail;  and  therefore  the  lease  made  by  her 
would  not  have  been  absolutely  void  against  the  issue,  but  only 
voidable,  if  he  had  levied  no  fine;  but  now  having  levied  a  fine, 
this  hath  barred  the  issue  and  the  entail,  so  that  the  issue  himself 
cannot  avoid  this  lease;  for  he  hath  nothing  to  do  with  the 
entail ;  and  the  conusee  cannot  avoid  it,  because  he  is  a  stranger 
to  the  entail,  which  could  not  be  transferred  to  him  by  the  fine, 
but  only  be  extinguished  as  an  estate-tail;  and  the  statute  de 
donis  helps  only  the  issue  and  those  in  reversion  or  remainder. 
And  though  the  fine  carried  likewise  the  remainder  in  fee,  and 
after  the  death  of  the  wife  the  entail  was  not  in  esse,  but  deter- 
mined; yet  this  was  only  between  the  conusor  and  conusee;  for 
as  to  the  feme,  and  all  strangers,  the  estate-tail  continues  so  long 
as  there  is  any  issue.  And  no  diversity  when  the  fine  of  the 
issue  is  precedent  to  the  lease,  and  when  subsequent;  for  the 
lease  is  good  against  all  but  those  who  were  aided  by  the  statute 
de  donis  ,•  and  when  the  issue  in  tail  by  his  own  act  hath  extin- 
guished 
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guished  or  barred  the  estate-tail,  and  destroyed  the  privity,  the 
lease  continues  good  and  unavoidable  so  long  as  any  of  the  issue 
in  tail  are  in  being:  and  if  the  feme  in  this  case,  after  the  fine 
levied  by  the  issue,  had  made  a  feoffinent  in  fee,  and  died,  the 
feoffee  should  have  held  the  land  against  the  issue  and  his  corut- 
see,  so  long  as  there  were  any  issues  in  tail.  And  if  tenant  iri 
tail  makes  a  lease  for  years,  and  after  levies  a  fine  to  him  in  the 
reversion,  and  dies,  leaving  issue,  though  in  this  case  he  in  rever- 
sion shall  be  in  of  his  antient  reversion,  yet  he  shall  not  avoid 
the  lease  during  the  lives  of  the  issues  in  tail ;  for  as  to  stran- 
gers, the  estate^tail  hath  continuance  in  right,  though  as  to 
other  purposes  he  shall  be  in  of  an  estate  in  fee.  And  there- 
fore the  difference  between  this  and  Sir  George  Brown's  case 
is,  that  the  lease  there  for  three  lives  was  a  discontinuance, 
and  then  1 1  H.  7.  c.  20.  gives  title  of  entry  to  him  to  whom  the 
interest  after  the  death  of  the  feme  should  appertain  to  avoid 
it;  but  here  this  lease  for  years  was  no  discontinuance,  nor 
at  all  within  that  statute;  and  then  it  remains  at  common  law, 
where  none  but  the  issue  in  privity  of  the  estate-tail,  or  those 
in  reversion  or  remainder,  shall  avoid  it;  and  here  the  estate- 
tail,  as  to  all  strangers,  hath  continuance,  and  then  the  issue 
cannot  avoid  it,  because  he  hath  no  estate-tail ;  nor  the  conuseej 
because  a  stranger  to  the  entail ;  and  so  the  lease  remains  abso- 
lute and  unavoidable. 

If  tenant  in  tail  makes  a  future  lease,  and  dies  before  it  is  to 
commence,  such  lease  is  merely  void,  without  more  circum- 
stances; but  the  issue  in  tail  has  his  election  to  make  it  good  by 
accepting  the  rent,  or  by  distraining  and  avowry,  which  amounts 
to  an  admittance  of  the  lease,  and  so  estops  and  concludes  the 
issue  to  deny  it ;  so  that  the  election  of  the  issue  in  that  case  is 
only  to  support  and  make  good  the  lease  by  some  act  of  his  own 
conclusion,  and  not  an  election  to  avoid  it  by  his  own  act,  be- 
cause no  such  act  is  necessary ;  for  the  law  esteems  it  void  ipsa 
facto  by  the  death  of  the  tenant  in  tail,  unless  the  issue  by  some 
act  make  it  good. 

Where  leases  are  voidable  only,  the  same  may  in  some  cases 
be  avoided  by  one  person,  and  yet  revived  and  made  good  by 
another,  and  in  some  cases  an  avoidance  of  such  leases  by  one 
person  concludes  all  others  to  revive  or  set  them  up  again ; 
wherein  the  diversity  is  between  those  who  at  the  time  of  the 
avoidance  have  the  absolute  fee  and  inheritance  in  them,  and 
those  who  have  only  a  temporary  and  particular  estate  or  interest 
therein. 

7  Co.  35.  Therefore,  if  tenant  in  tail,  or  bishop,  make  a  lease  for  years 

Co.  Litt  46.  a.  not  warranted  by  the  statute,  so  that  the  issue  in  tail  or  succes- 
sor may  avoid  it;  if  during  this  lease  the  temporalities  come  into 
the  hands  of  the  king  by  the  vacancy  of  the  bishoprick,  or  the 
wardship  of  the  issue,  and  his  lands  come  to  the  king,  or  any 
other,  upon  the  death  of  the  tenant  in  tail,  by  reason  of  a  tenure 
by  knight's  service;  in  these  cases  the  king,  or  other  guardian, 
may  avoid  this  lease  in  right  of  the  bishoprick  or  issue,  whether 
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made  by  the  ancestor  within  age,  or  by  the  ward  himself;  but 
yet  the  successor,  or  issue,  when  they  come  to  the  actual  posses- 
sion of  these  lands  themselves,  may  by  the  acceptance  of  the  rent, 
$-c.,  and  waver  of  the  possession,  re-establish  and  set  up  such 
lease  again.  So,  where  the  king  for  his  primier  seisin  avoided  a 
lease  for  years  made  by  a  tenant  in  tail,  yet  it  was  adjudged, 
that  after  livery  had,  the  issue  in  tail  had  election  either  to  de- 
feat or  abide  by  such  avoidance ;  and  therefore  if  he  accepted 
the  rent  from  the  lessee,  and  waved  the  possession,  this  set  up 
the  lease  again. 

So,  if  the  wife  of  tenant  in  tail  being  endowed  of  those  lands,  7  00.9. 
avoids  a  lease  made  by  her  husband  during  the  coverture,  for  Co.Litt.  46.  a. 
thirty  or  forty  years,  yet  after  her  death  the  issije  in  tail,  by 
acceptance  of  rent,  and  waver  of  the  possession,  may  set  up  such 
lease  again. 

So,  if  tenant  in  tail  makes  a  lease  for  thirty  or  forty  years,  7  Co.  9. 
rendering  rent,  and  dies  without  issue,  his  \vifeprivement  enseint  Godb.  315. 
with  a  son,  and  the  donor  enters,  and  as  to  himself  avoids  the 
lease ;  then  the  son  is  born,  and  the  lessee  re-enters ;  the  son  at 
full  age  may  either  affirm  or  avoid  such  lease,  as  he  thinks  fit; 
for  the  lease  was  not  absolutely  determined  or  avoided,  more 
than  the  estate-tail  itself,  out  of  which  it  was  derived,  but  only 
secundum  quid,  and  subject  to  be  set  up  again  upon  the  birth  of 
the  issue,  which  revived  the  estate-tail.     But,  if  such  lease  were 
made  by  the  tenant  in  tail  before  marriage,  rendering  rent,  and 
then  he  married,  and  died,  leaving  his  wife  privement  enseint)  and 
the  donor  enters,  and  as  to  himself  avoids  the  lease;  yet,  if  the 
wife  be  after  endowed,  the  lease  is  revived  as  against  her,  be- 
cause her  estate  is  quodam  modo  a  continuance  of  the  estate-tail 
of  the  husband,  and  therefore  revives  all  charges  made  by  him 
before  the  marriage.     But,  if  the  wife  be  after  delivered  of  a 
son,  and  die,  now  the  issue  may  again  avoid  that  lease  or  affirm 
it,  as  he  thinks  fit ;  or,  if  such  lease  were  made  after  marriage, 
and  the  wife,  being  endowed  thereof,  avoid  that  lease,  yet  after 
her  death  the  issue  in  tail  may  revive  it ;  for  in  all  these  cases 
the  avoidance  of  such  leases  being  only  by  those  who  had  a  tem- 
porary estate  or  interest  in  the  land,  cannot  bind  those  who  suc- 
ceed to  the  inheritance  thereof,  but  that  they  may,  if  they  think 
fit,  re-establish  and  set  up  such  lease  again,  which,  as  to  them, 
was  at  first  only  voidable,  and  not  absolutely  void. 

But,  if  a  woman  be  endowed  of  an  advowson,  which  was  7  Co.  8.  a. 
appropriated,  during  the  coverture,  and  she  present,  and  her  Co.  Litt.  46.  b. 
presentee  be  admitted,  instituted,  and  inducted,  though  the  in- 
cumbent dies  during  the  life  of  the  doweress,  yet  is  the  appro- 
priation defeated  and  dissolved  for  ever;  because  the  incumbent, 
who  came  in  by  her  presentation,  had  the  whole  fee  and  estate 
in  him,  as  much  as  any  incumbent  ever  can  have,  and,  conse- 
quently, there  can  be  no  reversionary  or  contingent  interest  left 
to  revive  the  appropriation.  But,  if  the  wife  in  this  case  had  died 
before  any  presentation,  then  the  appropriation  had  remained 
untouched ;  for  then  nothing  had  been  done  to  defeat  or  alter  it, 
VOL.  IV.  Xx  and 
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and  make  it  presentable ;  for  the  actual  presentation  only  defeats 
and  dissolves  the  appropriation,  not  the  bare  power  of  present- 
ing, without  it  be  reduced  into  execution. 

(E)  Of  Leases  for  Lives  or  Years  by  Ecclesiastical 
Persons :  And  herein, 

a.  What  Leases  they  might  have  made  by  the  Common  Law,  and 
of  the  several  enabling  and  disabling  Statutes,  with  some 
general  Observations  on  them. 

Comp.  In-          A  S  to  leases  made  by  ecclesiastical  persons,  by  the  common 
cumb.  415.  jaWj  we  shan  but  briefly  observe,  that  all  ecclesiastical  per- 


sons  had  in  former  times  as  full  power  and  authority  to  lease, 
grant,  or  alien  their  possessions,  as  temporal  persons  had,  that  is, 
if  the  grant,  fyc.  made  by  a  sole  corporation  was  with  the  con- 
sent of  others,  whose  confirmation  was  in  such  case  necessary; 
for  though  deans  and  chapters,  masters  and  fellows  of  colleges, 
masters  and  brethren  of  hospitals,  and  such  like  corporations  ag- 
gregate, might  of  themselves  alone,  without  the  consent  or  con- 
firmation of  any,  have  made  h>ng  leases  for  lives  or  years,  or  gifts 
in  tail  or  fee,  at  pleasure ;  yet  bishops,  deans,  fyc.  seised  in  right 
of  their  bishoprics,  deanries,  fye.  so  archdeacons,  prebendaries, 
parsons,  vicars,  if  they  aliened  or  leased,  must  have  had  the 
consent  and  confirmation  of  others,  who  had  the  power  of  con- 
firming in  that  behalf,  and  then  their  grants,  fyc.  were  as  good 
as  those  made  by  aggregate  corporations. 

But  the  law,  as  to  the  capacity  of  clergymen  in  granting,  leas- 
ing, fyc.  being  greatly  altered  by  divers  acts  of  parliament,  and 
those  not  a  little  intricate  and  perplexed,  it  will  be  necessary  to 
set  down  the  statutes  themselves,  to  render  the  cases  reducible  to 
them  more  clear  and  intelligible. 

8,  c.  a8.        The  first  statute  concerning  leases  by  ecclesiastical  persons, 

which  is  also  the  only  statute  that  gives  directions  concerning 

leases  by  tenant  in  tail,  or  husbands  seised  of  lands  in   right 

of  their  wives,  is  32  H.  8.  c.  28.  which  provides  as  followeth: 

"  Whereas  great  numbers  of  the  king's  subjects  have  heretofore 

*.*  taken  leases  of  lands,  tenements,  and  other  hereditaments, 

"  for  term  of  years,  and  divers  of  them  for  term  of  life,  and 

"  have  given  and  paid  great  fines  and  great  sums  for  the  same, 

"  and  also  have  been  at  great  costs  and  charges,  as  well  in  and 

"  about  great  reparations  and  buildings  upon  their  said  farms, 

"  as  otherwise  concerning  their  said  farms;  yet  notwithstanding 

"  the  said  farmers,  after  the  deaths  or  resignation  of  their  lessors, 

"  have  been,  and  be  daily,  with  great  cruelty,  expulsed  and 

"  put  out  of  their  said  farms  and  takings  by  the  heirs  or  suc- 

"  cessors  of  their  said  lessors,  or  by  such  persons  as  have  inte- 

"  rest  therein,  after  the  deaths  or  resignations  of  their  said 

"  lessors,  by  reason  of  privy  gifts  of  entail,   or  fqr  that  the 

"  tassors  had  nothing  in  the  lands,  tenements,  or  other  here- 

«  ditaments 
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';  ditaments  so  letten  at  the  time  of  the  leases  thereof  made,  but 
"  only  in  the  right  of  their  wives,  or  such  other  like  cause,  to 
"  the  great  impoverishment,  and  in  a  manner  utter  undoing,  of 
"  the  said  farmers;  for  reformation  whereof,  be  it  ordained, 
"  established,  and  enacted,  $c.  That  all  leases  hereafter  to  be 
"  made  of  any  manors,  lands,  tenements,  or  other  heredita- 
"  ments,  by  writing  indented,  under  seal,  for  term  of  years,  or 
"  for  term  of  life,  by  any  person  or  persons,  being  of  full  age 
"  of  twenty-one  years,  having  an  estate  of  inheritance  either  in 
"  fee-simple  or  fee-tail,  in  their  own  right,  or  in  right  of  their 
"  churches  and  wives,  or  jointly  with  their  wives,  of  any  estate 
"  of  inheritance,  made  before  the  coverture  or  after,  shall  be 
"  good  and  effectual  in  the  law  against  the  lessors,  their  wives, 
*'  heirs,  and  successors,  and  every  of  them,  according  to  such 
"  estate  as  is  comprised  and  specified  in  every  such  indenture  of 
"  lease,  in  like  manner  and  form  as  the  same  should  have  been, 
"  if  the  lessors  thereof,  and  every  of  them,  at  the  time  of  the 
"  making  of  such  leases,  had  been  lawfully  seised  of  the  same 
"  lands,  tenements,  and  hereditaments  comprised  in  such  in- 
"  denture  of  a  good,  perfect,  and  pure  estate  of  fee-simple 
"  thereof  to  their  own  only  use.  §  2.  Provided  that  this  act  or 
"  any  thing  contained  shall  not  extend  to  any  leases  to  be 
*'  made  of  any  manors,  lands,  tenements,  or  hereditaments, 
*•  being  in  the  hands  of  any  farmer  or  farmers,  by  virtue  of  any 
"  old  lease,  unless  the  same  old  lease  be  expired,  surrendered, 
"  or  ended,  within  one  year  next  after  the  making  of  the  said 
"  new  lease;  nor  shall  extend  to  any  grant  to  be  made  of  any 
"  reversion  of  any  manors,  lands,  tenements,  or  hereditaments, 
"  nor  to  any  lease  of  any  manors,  lands,  tenements,  or  here- 
*«  ditaments  which  have  not  most  commonly  been  letten  to  farm, 
"  or  occupied  by  the  farmers  thereof,  by  the  space  of  twenty 
"  years  next  before  such  lease  thereof  made;  nor  to  any  lease 
"  to  be  made  without  impeachment  of  waste;  nor  to  any  lease 
"  to  be  made  above  the  number  of  twenty-one  years  or  three 
«  lives  at  the  most,  from  the  day  of  the  making  thereof;  and 
"  that  upon  every  such  lease  there  be  reserved  yearly,  during  the 
"  same  lease,  due  and  payable  to  the  lessors,  their  heirs  and 
"  successors,  to  whom  the  same  lands  should  have  come  after 
"  the  deaths  of  the  lessors,  if  no  lease  had  been  thereof  made, 
«  and  to  whom  the  reversion  thereof  shall  appertain,  according 
"  to  their  estates  and  interests,  so  much  yearly  farm  or  rent,  or 
"  more,  as  hath  been  most  accustomably  yielden  or  paid  for 
"  the  manors,  lands,  tenements,  and  hereditaments  so  to  be 
"  letten  within  twenty  years  next  before  such  lease  thereof 
"  made;  and  that  every  such  person  and  persons,  to  whom  the 
"  reversion  of  such  manors,  lands,  tenements,  and  heredita- 
"  ments  so  to  be  letten  shall  appertain,  as  is  aforesaid,  after  the 
*'  deaths  of  such  lessors,  or  their  heirs,  shall  and  may  have  such 
"  like  remedy  and  advantage,  to  all  intents  and  purposes, 
"  against  the  lessees  thereof,  their  executors  and  assigns,  as  the 
*'  same  lessor  should  or  might  have  had  against  the  same  lessees. 

X  x  2  "  $  4- 
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60.  a, 


"  §  4.  Provided  also,  that  this  act  extend  not  to  give  any  liberty 
"  or  power  to  any  person  or  persons  to  take  any  more  farms, 
"  -leases,  or  takings,  of  any  manors,  lands,  tenements,  or  other 
"  hereditaments,  than  he  or  they  should  or  might  lawfully  have 
"  done  before  the  making  of  this  act;  nor  extend  to  give  any 
*'  liberty  or  power  to  any  parson  or  vicar  of  any  church  or  vi- 
u  carage,  for  to  make  any  lease  or  grant  of  any  of  their  mes- 
"  suages,  lands,  tenements,  tythes,  profits,  or  hereditaments, 
"  belonging  to  their  churches  or  vicarages,  otherwise,  or  in  any 
"  other  manner,  than  they  should  or  might  have  done  before 
"  the  making  of  this  act." 

This  act  extends  only  to  sole  corporations,  as  bishops,  deans, 
fyc.  but  as  to  corporations  aggregate,  as  deans  and  chapters,  tyc., 
though  they  be  seised  in  right  of  their  churches,  this  is  no  en- 
abling statute:  for  they,  by  the  consent  of  the  major  part  of 
them,  might  have  made  any  leases  or  grants  of  their  estates 
without  limitation  before  this  statute,  and  so  they  might  have 
done  after,  till  by  other  subsequent  statutes  they  were  restrained, 
this  being  merely  enabling,  and  not  at  all  restraining  them. 
And  though  by  this  statute  the  sole  corporations  before  men- 
tioned could  not,  without  the  consent  and  confirmation  of  others, 
have  made  leases  for  three  lives,  or  twenty-one  years,  yet  with 
confirmation  they  might  have  made  longer  leases,  or  absolute 
alienations,  of  any  of  their  possessions;  and  therefore  to  restrain 
bishops,  and  other  ecclesiastical  persons,  were  the  statutes  of 
i  &  13  Eliz.  made,  which  are  as  follows; 

For  the  restraining  of  bishops,  the  i  Eliz.  c.  19.  §5.  says, 
"  That  all  gifts,  grants,  feoffments,  fines,  or  other  conveyances, 
"  or  estates  from  the  first  day  of  this  present  parliament  to 
"  be  had,  made,  done,  or  suffered,  by  any  archbishop  or  bishop 
"  of  any  honours,  castles,  manors,  lands,  tenements,  or  other 
"  hereditaments,  being  parcel  of  the  possessions  of  his  arch- 
"  bishoprick  or  bishoprick,  or  united,  appertaining,  or  belong- 
"  ing  to  any  the  same  archbishopricks  or  bishopricks,  to  any 
"  person  or  persons,  bodies  politick  or  corporate  (other  than 
"  to  the  (a)  queen's  highness,  her  heirs  or  successors),  whereby 
"  any  estate  or  estates  should  or  may  pass  from  the  same  arch- 
"  bishops  or  bishops  or  any  of  them,  other  than  for  the  term  of 
"  twenty-one  years,  or  three  lives,  from  such  time  as  any  such 
"  lease,  grant,  or  assurance  shall  begin,  and  whereupon  the  old 
"  accustomed  yearly  rent,  or  more,  shall  be  reserved  and  payable 
"  yearly  during  the  said  term  of  twenty-one  years^  or  three  lives, 
"  shall  be  utterly  void  and  of  none  effect  to  all  intents,  construc- 
"  tions,  and  purposes;  any  law,  custom,  or  usage  to  the  contrary 
"  in  any  wise  notwithstanding." 

design  that  she  should  grant  them  over  to  others,  to  prevent  which  was  the  statute  i  Jac.  r 
c.  3.  made,  which  disables  all  archbishops  and  bishops  from  granting  any  of  their  possessions 
to  the  king,  his  heirs  or  successors,  and  makes  all  such  leases,  grants,  &c.  to  the  king,  his  heirs 
or  successors,  utterly  void  and  of  none  effect,  n  Co.  71.  Gibs.  Codex.  679. 

The  -statute  which  disables  all  other  ecclesiastical  persons  is 
13  Eliz.  c.  10.  §  3.  which  is  as  followeth :  "  And  for  that  long 

"  and 


Moore,  107. 


(a)  This  sta- 
tute, leaving 
bishops  their 
former  power 
of  granting  to 
the  queen,  her 
heirs  and  suc- 
cessors, was  to 
little  effect, 
for  that  many 
estates  were 
granted  to  the 
queen,  upon 
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"  and  unreasonable  leases  made  by  colleges,  deans  and  chapters, 
"  parsons,  vicars,  and  others  having  spiritual  promotions,  be 
"  the  chiefest  causes  of  the  dilapidations  and  the  decay  of  all 
'*  spiritual  livings  and  hospitality,  and  the  utter  impoverishing 
"  of  all  successors,  incumbents  in  the  samej  be  it  enacted,  That 
"  from  henceforth  all  leases,  gifts,  grants,  feoffinents,  convey- 
"  ances  or  estates  to  be  made,  had,  done,  or  suffered  by  any 
"  master  and  fellows  of  any  college,  dean  and  chapter  of  any 
"  cathedral  or  collegiate  church,  master  or  guardian  of  any 
"  hospital,  parson,  vicar,  or  any  other,  having  any  spiritual  or 
"  ecclesiastical  living,  or  any  houses,  lands,  tythes,  tenements. 
"  or  other  hereditaments,  being  any  parcel  of  the  possessions  of 
"  any  such  college,  cathedral  church,  chapel,  hospital,  parson- 
"  age,  vicarage,  or  other  spiritual  promotion,  or  any  ways 
"  appertaining  or  belonging  to  the  same,  or  any  of  them,  to  any 
"  person  or  persons,  bodies  politick  or  corporate,  (other  than 
**  for  the  term  of  twenty-one  years,  or  three  lives,  from  the  time 
"  as  any  such  lease  or  grant  shall  be  made  or  granted ;  where- 
"  upon  the  accustomed  yearly  rent,  or  more,  shall  be  reserved  and 
"  payable  yearly  during  the  said  term,)  shall  be  utterly  void  and 
"  of  none  effect,  to  all  intents,  constructions,  and  purposes 
"  whatsoever;  any  law,  custom,  or  other  thing  to  the  contrary 
*'  in  any  wise  notwithstanding. 

§  4.  "  Provided,  that  this  act,  nor  any  thing  herein  contained, 
"  shall  be  taken  or  construed  to  make  good  any  lease,  or  other 
"  grant,  to  be  made  by  any  such  college  or  collegiate  church* 
';  within  either  or  both  the  universities  of  Oxford  and  Cam- 
"  bridge,  or  elsewhere,  within  the  realm  of  England,  for  more 
"  years  than  are  limited  by  the  private  statutes  of  the  same 
"  college. 

§  5.  "  Provided  also,  that  this  act  shall  not  extend  to  at,  / 
"  lease  hereafter  to  be  made,  upon  surrender  of  any  lease  here- 
"  tofore  made,  or  by  reason  of  any  covenant  or  condition  con* 
"  tained  in  any  lease  heretofore  made,  and  now  continuing,  so 
"  that  the  lease  to  be  made  do  not  contain  more  years  than 
*'  the  residue  of  the  years  of  the  former  lease  now  continuing 
"  shall  be  at  the  time  of  such  lease  hereafter  to  be  made,  nor 
"  any  less  rent  than  is  reserved  in  the  said  former  lease." 

On  these  statutes  we  shall  observe,   i.  That  the  statute  of  5  Co.  2. 
i  Eliz.  c.  19.  is  but  a  private  or  particular  statute,  and  must  be  4  Co.  76. 
specially  pleaded,  else  the  court  will  take  no  notice  of  it;  but  ^Ioore.  253- 
13  Eliz.  c.  10.  is  a  general  law,  whereof  the  judges  are  bound  ex  „  ^'0\\  ^r  ' 
officw  to  take  notice,  though  it  be  not  pleaded,  because  it  extends  466. 
to  all  ecclesiastical  persons  whatsoever,  except  bishops,  who  were   Leon.  306. 

before  provided  for  by  the  i  Eliz.  c.  19.  M/w,  TSV^J" 

J  Mod.  205.     i  Mod.  56. 

It  has  been  adjudged  and  hoklen  in  parliament,  that  the  king  5Co.  ij.b. 
was  bound  by   13  Eliz.  c.  10,  though  not  named,  because  the   nCo.  75. 
statute  was  general  and  for  the  publick  good:  but  for  some  time 
the  law  was  holden  otherwise;  and  therefore,  where  a  lease  was 
made  to  the  king  by  a  dean  and  chapter,  and  the  king  had  as- 
signed it  over,  after  that  the  law  came  to  be  hoiden  that  the  king 

X  x  3  \vav 
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was  bound,  the  assignee  had  his  lease  made  good  to  him  in 
Chancery  against  the  statute,  because  he  could  not  know  the 
law  in  a  matter  so  dubious. 

Comp.In-  3.  That  all  leases  made  according  to  13  Eliz.  c.  10.  by  any 

cumb.4i7»  single  corporation,  if  not  warranted  likewise  by  32  H.  8.  c.  28., 
must  be  confirmed  by  those  who  by  law  are  to  confirm  the 
same. 

Comp.  In-  4.  That  these  statutes  of  i  Eliz.  c.  19.  and  13  Eliz.  c.  10.  are 

curab.  419;  merely  restraining,  so  that  though  bishops,  and  other  ecclesias- 
tical persons,  might,  with  the  confirmation  of  those  required  by 
law,  have  made  any  lease  or  perpetual  grant,  yet  now  no  con- 
firmation whatever  will  make  them  good  for  above  three  lives  or 
twenty-one  years. 

10  Co-  60.  b.         5.  That  no  lease  by  an  archbishop  or  bishop  for  three  lives, 
Co.  Litt.  45 .  a.  or  twenty-one  years,  made  according  to  the  exception  of  I  Eliz. 
Moore,  108.      c^  ^  j§  gOO(j  tQ  kjn(|  ^  successor)  jf  jt  be  not  jn  every  thing 

pursuant  to  the  32  H.  8.  c.  28.  unless  it  be  confirmed  by  the 
dean  and  chapter;  for  leases  fpr  twenty-one  years,  or  three 
lives,  being  only  exempted  and  taken  out  from  the  general  dis- 
ability imposed  on  bishops  by  the  first  part  of  the  act,  receive 
no  sanction  at  all  from  that  act,  but  as  they  are  taken  out  to 
rest  upon  32  H.  8.  c.  28.  and  therefore  though  they  are  for 
twenty-one  years,  or  three  lives,  yet  if  part  of  the  land  were 
not  in  possession,  or  if  the  old  lease  were  not  surrendered  or 
expired  within  one  year  before  the  new  lease  made,  or  in  any 
other  respect,  such  new  lease  was  not  warranted  by  32  H.  8. 
c.  28.  to  bind  the  successor,  there  must  be  the  confirmation  of 
the  dean  and  chapter,  because  at  common  law  such  confirmation 
was  necessary;  and  these  leases  not  being  warranted  by  32  H.  8. 
c.  28.  which  is  the  only  statute  that  enables  bishops  solely  to 
make  leases  to  bind  their  successors,  remain  at  common  law, 
and,  by  consequence,  without  confirmation  are  voidable  by  the 
successors  as  much  as  if  they  were  made  for  one  hundred  years 
or  lives. 

1 1  Co.  76.  6.  That  13  Eliz.  c.  10.  hath  been  always  construed  largely 
Magdalen         and  beneficially  to  prevent  all  inventions  and  evasions  against 
College  s  case.  t^e  true  jlltent  thereof;  therefore,  where  the  statute  says,  master 

and  fellows  of  any  college,  yet  it  hath  been  often  held,  that  be 
the  college  incorporated  by  that  name,  or  by  the  name  of  warden 
and  fellows,  or  warden  and  scholars,  or  warden,  fellows,  and 
scholars,  or  master,  fellows,  and  scholars,  or  master  and  scholars, 
or  provost,  fellows,  and  scholars,  or  by  any  other  name  of  cor- 
poration, and  be  the  college  temporal  for  the  advancement  of 
the  liberal  arts  and  sciences,  or  merely  ecclesiastical  or  mixt,  that 
all  these  are  within  the  restraint  of  this  act.  So,  where  the 
statute  says  master  or  wardens  of  any  hospital,  be  the  hospital 
incorporated  by  any  other  name,  and  be  it  a  sole  corporation^ 
or  corporation  aggregate  of  many,  yet  the  statute  extends  to 
them. 

14  Eliz,  c.  ir.        The  next  statute  that  made  any  alteration  in  these  things  was 
$  '7«  14  Eliz.  c»  li.  which  as  to  houses  in  cities  and  towns  is  as  fol- 

loweth : 
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loweth :  whereas  in  an  act  made  r  3  Eliz.  c.  i  o.  "  there  is  one 
"  branch  to  avoid  certain  leases  to  be  made  by  masters  and 
"  fellows  of  colleges,  deans  and  chapters  of  cathedral  or  col- 
"  legiate  churches,  masters  or  guardians  of  any  hospital,  or  by 
"  any  other  parson  or  vicar,  or  any  other  having  any  spiritual 
"  or  ecclesiastical  living;  be  it  enacted,  that  the  said  branch, 
"  nor  any  thing  therein  contained,  shall  not  extend  to  any 
"  grant,  assurance,  or  lease  of  any  houses  belonging  to  any  the 
"  persons  or  bodies  politick  or  corporate  aforesaid ;  nor  to  any 
"  grounds  to  such  houses  appertaining,  which  houses  be  situate 
"  in  any  city,  borough,  town  corporate  or  market-town,  or  the 
"  suburbs  of  any  of  them;  but  that  all  such  houses  and  grounds 
"  may  be  granted,  demised,  and  assured,  as  by  the  laws  of  this 
"  realm  and  the  several  statutes  of  the  said  colleges,  cathedral 
"  churches  and  hospitals,  they  lawfully  might  have  been  before 
"  the  making  of  the  said  statute,  or  lawfully  might  be,  if  the 
"  said  statute  were  not ;  so  alway  that  such  house  be  not  the 
"  capital  or  dwelling-house  used  for  the  habitation  of  the  per- 
"  sons  abovesaid,  nor  have  ground  to  the  same  belonging  above 
"  the  quantity  of  ten  acres.  §  19.  Provided  that  no  lease  shall 
"  be  permitted  to  be  made  by  force  of  this  act  in  reversion,  nor 
tl  without  reserving  the  accustomed  yearly  rent  at  the  least,  nor 
"  without  charging  the  lessee  with  the  reparations,  nor  for 
"  longer  term  than  forty  years  at  the  most;  nor  any  houses 
"  shall  be  permitted  to  be  aliened,  unless  that  in  recompence 
"  thereof  there  shall  be  afore,  with,  or  presently  after,  such 
"  alienation,  good,  lawful,  and  sufficient  assurance  made  in  fee- 
"  simple  absolutely  to  such  colleges,  houses,  bodies  politick  or 
"  corporate,  and  their  successors,  of  lands  of  as  good  value,  and 
"  of  as  great  yearly  value  at  the  least,  as  so  shall  be  aliened ; 
"  any  statute  to  the  contrary  notwithstanding." 

Notes  Tbis  statute  makes  no  alteration  of  the  statute  i  Eliz.  Comp.  In- 
c.  19.  nor  has  any  relation  to  it,  Jtmt  only  to  the  statute  13  Eliz.  cumb.  413. 
c.  10.  and  therefore  gives  no  power  to  bishops  to  let  houses^ 
otherwise  than  according  to  i  Eliz.  c.  19. 

Note  also ,-   That  this  statute  need  not  be  found  by  verdict,  Cro.  Eliz. 
being  a  general  law.  564- 

By  this  statute  it  is  expressly  provided,  that  no  lease  shall  be  This  act  of 
made  of  such  houses  in  reversion;  but  by  13  Eliz.  c.  10.  no  iSEliz.  c.n. 

restraint  being  made  of  such  leases,  it  was  found  necessary  to  Is  a  S^neral 
•  j          •  °  ,  i        „  T-II-  'aw-    4  Co. 

provide  against  them  by  another  statute,  viz.  the  18  Lliz.  c.  1 1.     ?6  I20 

Which  reciting,   that  since  the  making  of  the  13  Eliz.  c.  10.   a  Roll.  Abr. 
divers  ecclesiastical  and  spiritual  persons,   and  others  having  465. 
spiritual  or  ecclesiastical  livings,  had  from  time  to  time  made 
leases  for  the  term  of  twenty-one  years,  or  three  lives,   long 
before   the   expiration  of  the  former  years,    contrary   to   the 
true  intent  and  meaning  of  the  said  statute;  enacts,   "  That 
"  all  leases  thereafter  to  be  made  by  any  of  the  said  eccle- 
"  siastical,  spiritual,  or  collegiate  persons,    or  others,  of  any 
"  their  said  ecclesiastical,   spiritual,  or  collegiate  lands,  tene- 

X  x  4  < 
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i  Vent. 
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"  ments,  or  hereditaments,  whereof  any  former  lease  for  years 
"  is  in  being,  not  to  be  expired,  surrendered,  or  ended  within 
"  three  years  next  after  the  making  of  any  such  new  lease,  shall 
"  be  void,  frustrate,  and  of  none  effect."    And  by  §  3.  "  that  all 
t(  and  every  bond  and  covenant  whatsoever  hereafter  to  be  made 
"  for  renewing  cr  making  of  any  lease,  or  leases,  contrary  to 
"  the  true  intent  of  this  act,  or  of  the  said  act  made  in  the  said 
"  1 3th  year,  shall  be  utterly  void;  any  law,  statute,"  fyc.     Pro- 
vided by  §  4.  "  that  this  act,  nor  any  thing  herein  contained, 
"  shall  extend  or  be  prejudicial  to  make  frustrate  or  void  any 
"  lease  or  leases  heretofore  made  by  any  of  the  said  spiritual  or 
"  ecclesiastical  person  or  persons,  or  any  of  them  ;  but  that  the 
"  same,  and  every  of  them,  are  of  the  like  force  and  effect  as  they, 
*e  or  any  of  them,  were  before  the  making  of  this  present  statute." 
The  statute  of  18  Eliz.  c.  1 1.  has  relation  only  to  the  statute 
of  13  Eliz.  c.  10.    to  restrain  leases  in  reversion  where  above 
three  years  of  the  first  lease  is  then  to  come,  but  leaves  the  sta- 
tute of  14  Eliz.  c.  ii.  perfectly  at  large  as  to  houses  in  cities, 
without  making  void  such  leases,  or  any  bonds  or  covenants  con- 
cerning them;  for  as  to  such  houses  the  statute  of  14. Eliz.  c.  ii. 
is  a  new  law,  and  sets  loose  the  13  Eliz.  c.  10.  therefore  where  an 
action  of  covenant  was  brought  against  the  dean  of  Lincoln  and 
one  of  the  prebendaries  (a),  upon  a  covenant  made  by  the  dean 
and  chapter,  by  their  special  names  jointly  and  severally,  to 
make  a  lease  of  a  house  in  London,  though  it  was  argued  [upon  a 
general  demurrer  that  both  the  lease  and  covenant  were  void  upon 
the  statute  18  Eliz.  c.  ii.,  yet  it  was  adjudged  that  the  covenant 
was  good  in  law,]  that  statute  extending  only  to  1 3  Eliz.  c.  10.  and 
not  to  the  14  Eliz.  c.  1 1.  which,  as  to  houses  in  cities,  repealed 
1 3  Eliz.  c.  i  o.  and  makes  all  leases  thereof  good,  so  as  they  do  not 
exceed  forty  years,  fyc.  and  are  not  made  in  reversion,  which  was 
not  prohibited  by  13  Eliz.  c.  10.  Also,  the  statute  14  Eliz.  c.  n. 
forbids  alienations  of  such  houses,  except  there  be  full  recom- 
pence  given  to  the  church  at  the  -same  time,  so  as  with  such 
recompence  they  may  alien  such  houses  in  fee,  which  was  not 
permitted  by  13  Eliz.  c.  10.     And  it  is  (b)  said  the  reason  of 
repealing  13  Eliz.  c.  10.  as  to  houses  in  market  towns,  was  to 
make  those  places  more  populous. 

But  to  avoid  the  force  of  those  statutes  of  13  Eliz.  c.  10.  and 
1 8 Eliz.  c.  ii.  and  the  clause  making  void  bonds  and  covenants 
against  them,  a  contrivance  was  set  on  foot  to  this  effect:  the 
dean  and  chapter  of  Windsor,  in  the  35th  year  of  Eliz.  made  an 
agreement  among  themselves  by  lots  to  have  an  assurance  of  a 
lease  to  each  of  them,  of  certain  part  of  the  possessions  of  their 
church  ;  and  after  the  lots  cast,  whereby  every  one  knew  his  own 
lease,  they  executed  the  assurance  in  this  manner:  the  corpora- 
tion enters  into  an  obligation  of  500^.  to  every  canon  that  was  to 
have  a  lease,  and  the  payment  limited  to  be  within  a  short  time 
before  the  expiration  of  the  old  lease  in  being,  and  the  canon  the 
same  day  entered  into  an  obligation  to  pay  the  college  5io/.  at 
the  same  time,  if  they  did  make  a  lease  according  to  a  schedule 

annexed* 
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annexed,  which  schedule  was  verbatim  the  demise  agreed  to  be 
made;  and  it  was  farther  proved,  that  the  intent  and  agreement 
betwixt  them  was,  that  one  5oo/.  should  be  stopped  for  the  other 
5OO/.  and  that  the  corporation  should  have  oniy  the  ro/.  for  the 
lease;  which  matter  being  disclosed  in  Chancery,  the  Lord 
Keeper  Egerton  made  a  decree,  that  the  obligation  of  500^.  made 
by  the  dean  and  canons  to  each  canon  was  void  by  18  Eliz.  c.  1 1. 
and  in  the  same  case  a  precedent  was  shewn  between  Fry  and 
the  dean  and  Canons  of  Wells,  decreed  44  Eliz.  in  Chancery, 
which  was  thus:  Fry  gave  to  the  dean  and  canons  of  Wells 
loool.  and  took  an  obligation  of  2ooo/.,  with  condition  to  repay 
the  rooo/.,  and  for  non-payment  brought  an  action  of  debt 
against  the  dean  and  prebendaries,  and  obtained  a  judgment, 
and  made  a  defeasance  thereof,  that  if  they  made  a  lease  to  him 
of  land  then  in  lease  to  Sir  Amias  Pa^lett  for  fifteen  years  to 
come,  then  the  judgment  should  be  void;  and  the  truth  of  the 
case  was,  that  the  loool.  was  paid,  and  6ool.  thereof  employed 
in  payment  of  tenths  due  by  the  church;  yet  by  the  opinion  of 
Popham,  Anderson,  and  Periam,  it  was  decreed  in  Chancery, 
that  the  judgment  was  void  by  18  Eliz.  c.  1 1.  which  makes  void 
bonds  and  covenants  for  making  leases  against  that  statute  of 
13  Eliz.  c.  10.  but  by  way  of  arbitrament  they  awarded  to  Fry 
the  6ool.  that  was  paid  and  employed  in  the  affairs  of  the 
church,  and  after  the  43  Eliz.  c.  9.  §  8.  was  made  to  extend  to 
judgments  in  such  cases. 

Another  statute  concerning  leases  made  by  colleges  in  the  two 
universities,  and  the  colleges  of  Winchester  and  Eton,  is  18  Eliz. 
c.  6.  which  adds  one  thing  mere,  as  followeth :  "  That  no 
"  master,  provost,  president,  warden,  dean,  governor,  rector,  or 
"  chief  ruler  of  any  college,  cathedral  church,  hall,  or  house  of 
"  learning  in  any  of  the  universities  of  Cambridge  and  Oxford, 
**  nor  any  provost,  warden,  or  other  head  officer  of  the  colleges 
"  of  Winchester  or  Eton,  nor  the  corporation  of  any  of  the 
"  same,  by  what  title,  stile,  or  name  soever  they  now  "be,  shall 
"  or  may  be  called,  after  the  end  of  this  present  session  of  par- 
"  liament,  shall  make  any  lease  for  life,  lives  or  years,  of  anv 
"  farm,  or  any  their  lands,  tenements,  or  other  hereditaments, 
"  to  the  which  any  tythes,  arable  land,  meadow,  or  pasture  doth 
"  or  shall  appertain,  except  that  the  one-third  part  at  the  least 
"  of  the  old  rent  be  reserved  and  paid  in  corn  for  the  said  col- 
"  leges,  cathedral  church,  halls,  and  houses,  that  is  to  say,  in 
"  good  wheat  after  65.  and  Sd.  the  quarter,  or  under,  and  'good 
"  malt  at  55.  the  quarter,  or  under,  to  be  delivered  yearly  upon 
"  days  prefixed,  at  the  said  colleges,  cathedral-church,  rmlls,  or 
"  houses;  and  for  default  thereof  to  pay  to  the  said  colleges, 
"  cathedral-church,  halls,  or  houses,  in  ready  money  at  the 
"  election  of  the  said  lessees,  their  executors,  administrators, 
"  and  assigns,  after  the  rate  of  the  best  wheat  and  malt  in  the 
"  market  of  Cambridge,  for  the  rents  that  are  to  be  paid  to  the 
"  use  of  the  house  or  houses  there;  and  in  the  market  of 
"  Oxford^  for  the  rents  that  are  to  be  paid  to  the  use  of  the 

"  house 
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"  house  or  houses  there  ;  and  in  the  market  of  Winchester,  for 
"  the  rents  that  are  to  be  paid  to  the  use  of  the  house  or  houses 
"  there;  and  in  the  market  of  Windsor,  for  the  rents  that  are 
"  to  be  paid  to  the  use  of  the  house  or  houses  at  Eton;  is  or 
"  shall  be  sold  the  next  market  day  before  the  said  rent  shall  be 
61  due,  without  fraud  or  deceit;  and  that  all  leases  otherwise 
"  hereafter  to  be  made,  and  all  collateral  bonds  or  assurance 
"  to  the  contrary  by  any  of  the  said  corporations,  shall  be  void 
"  in  law  to  all  intents  and  purposes  ;  the  same  wheat,  malt,  or 
"  money  coming  of  the  same,  to  be  expended  to  the  use  of  the 
"  relief  of  the  commons  and  diet  of  the  said  colleges,  cathedral- 
"  church,  halls,  and  houses  only,  and  by  no  fraud  or  colour  let 
"  or  sold  away  from  the  profit  of  the  said  colleges,  cathedral- 
"  church,  halls,  and  houses,  and  the  fellows  and  scholars  in  the 
"  same,  and  the  use  aforesaid  ;  upon  pain  of  deprivation  of  the 
"  governor  and  chief  rulers  of  the  said  colleges,  cathedral-church, 
"  halls,  and  houses,  and  all  other  thereunto  consenting.  §  2.  But 
"  this  act,  or  any  thing  therein  contained,  shall  not  extend  or 
"  be  in  any  wise  prejudicial  to  any  lease  to  be  made  of  a  barn 
"  called  MouncJcen  Bam,  with  a  certain  portion  of  tithes  rising, 
"  growing,  and  being  in  the  parish  of  Southweek  in  the  county 
"  ofSitsscz,  being  parcel  of  the  possessions  of  Maudlin  College  in 
*'  Oxford,  so  that  the  term  demised  in  and  by  the  said  lease  ex- 
"  ceed  not  the  number  of  ten  years  from  and  after  the  feast  of 
"  St.  Michael  the  Archangel  next  coming.  By  §  3.  This  act 
"  shall  not  extend  to  any  lease  to  be  made  by  the  president  and 
"  scholars  of  the  college  of  St.  John  Baptist  in  Oxford,  to  any 
"  heir  male  of  Sir  Thomas  Wliite,  late  knight  and  alderman  of 
"  London,  founder  of  the  said  college,  which  lease  shall  be  made 
16  according  to  the  meaning  of  the  foundation  and  statutes 
**  of  the  said  college,  of  the  manor  of  Fifield,  and  no  other 
"  hereditaments." 

Leon.  306.  In  the  construction  of  this  statute  it  hath  been  holden,  that 

Sav.  iz6.          ft  js  a  private  act,  because  it  concerns  only  those  particular 

places  ;  and  therefore  must  be  pleaded  or  given  in  evidence,  or 

found  by  a  jury,  otherwise  the  court  is  not  bound  to  take  notice 

of  it. 

Leon.  306.  Also  it  is  said,  that  in  a  declaration  upon  a  lease  made  by  any 

(aMIn  the  case  °^  ^nese  colleges  it  ought  to  be  shewed,  that  the  corn  was  reserved 
itself  Leon,  according  to  the  statute  ;  otherwise  this  may  be  good  cause  to 
306.,  the  ob-  move  in  arrest  of  judgment.  But  of  this  it  maybe  doubted; 
jection  was,  for  jn  tne  case  itself,  cited  in  Leon,  (a)  for  that  purpose,  it  ap- 
noffouncTbv  Pears  tnat  ^at  exception  was  disallowed  ;  for  though  it  does  not 
the  special  appear  in  the  declaration  that  corn  was  reserved,  yet  it  may  be 
verdict  :  in  that  it  was  reserved  in  the  lease  ;  and  if  not,  yet  the  other  party 
the  reference  ought  to  shew  it  ;  and  therefore  the  exception  to  the  declaration 
T'  *°r  not  snewmg  ^  was  disallowed. 


the  objection  is  stated  to  be  as  in  the  text  ;  but  that  reference  is  faulty  in  another  respect,  in- 
asmuch as  it  states  the  judgment  to  have  been  arrested  for  this  reason.] 

By  the  statute  22  Car.  2.  c.  1  1.  §  61,,  it  is  enacted,  "  That 

"  for 
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«  for  ever  hereafter  the  mayor,  commonalty,  and  citizens  of 
"  London  may  and  shall  have  a  market,  to  be  kept  three  or 
"  four  days  in  the  week,  as  to  them  shall  seem  convenient,  upon 
"  the  ground  now  set  out  by  the  assent  of  the  dean  and  chapter 
"  of  the  cathedral  church  of  St.  Paul,  London,  for  a  market- 
"  place  within  Newgate ;  and  that  the  said  dean  and  chapter 
"  shall  make  and  give  one  or  more  lease  or  leases  of  the  said 
"  ground  to  the  said  mayor,  commonalty  and  citizens,  and  also 
"  of  the  wall  of  the  said  church-yard,  abutting  severally  upon 
"  Paternoster-row  and  the  Old  Change,  for  the  term  of  forty 
"  years,  reserving  the  yearly  rent  of  four  pounds  for  the  ground 
"  of  the  said  market-place,  and  two-pence  for  every  superficial 
"  foot  of  the  ground  or  soil  of  the  said  wall,  as  it  is  now  set 
"  out  by  the  surveyors  of  the  city  and  of  the  said  dean  and 
"  chapter,  and  so  from  forty  years  to  forty  years  for  ever,  at  the 
"  like  yearly  rent,  and  one  year's  rent,  after  the  rates  afore- 
"  said,  to  be  paid  by  way  of  fine  for  each  of  the  said  grounds 
"  respectively,  upon  the  making  every  new  lease  thereof: 
"  which  said  lease  and  leases  shall  be  good  and  effectual  in  the 
"  law,  as  against  the  said  dean  and  chapter,  and  their  suc- 
"  cessors,  and  all  persons  claiming  by,  from,  or  under  them : 
"  and  that  no  house,  shed,  or  other  building,  shall  stand,  or 
"  hereafter  be  erected  and  fixed  upon  the  said  market-place, 
"  other  than  the  market-house  already  built,  without  the  con- 
"  sent  of  the  said  dean  and  chapter ;  any  thing  in  this  or  any 
"  other  act  to  the  contrary  notwithstanding."  "And  whereas  the  §75. 
"  said  parsons  or  vicars,  or  some  of  them,  (within  the  said  city 
"  of  London,)  are  interested  in  several  glebe  lands  or  grounds, 
"  the  which  they  cannot  rebuild  themselves,  nor  let  such  lease 
"  or  leases  as  may  be  an  encouragement  to  others  to]  rebuild 
"  the  same;  be  it  enacted,' That  the  said  parsons  and  vicars, 
"  and  every  of  them  respectively,  be  empowered,  and  are  hereby 
"  empowered  to  let  such  lease  or  leases  of  their  said  glebe  lands 
"  or  grounds,  with  the  consent  and  approbation  of  the  patron 
"  or  patrons,  and  ordinary,  for  any  term  not  exceeding  forty 
"  years,  and  at  such  yearly  rents,  without  fine,  as  can  be  ob- 
"  tained  for  the  same." 

Before  we  mention  any  cases,  or  make  any  observations  on  the  Dyer,  69.  a. 
foregoing  statute,  it  may  be  necessary  to  take  notice,  that  at  Hob-  7-  Rolf, 
common  law  if  a  parson  had  made  a  lease  for  years  of  his  glebe-  ReP-443- 
land,  to  begin  after  his  death,  or  granted  a  rent-charge  in  that 
manner,  and  such  lease  or  grant  were  confirmed  by  the  patron 
and  ordinary,  this  would  have  bound  the  successor  of  the  parson; 
because  here  was  the  consent  and  concurrence  of  all  persons 
interested,  and  the  lease  or  charge  bound  immediately  from  the 
perfecting  of  the  deed  by   the  parson,  patron,    and  ordinary, 
though  it  was  not  to  take  effect  in  possession  till  after  the  par- 
son's death  ;  but  now  no  confirmation  whatever  will  make  such 
lease  or  grant  good  against  the  successor,  by  reason  of  the 
statutes  made  to  avoid  them. 

If  a  person  obtain  a  grant  to  build  houses  on  church  or  college  Hetl.^;. 

lands,   Mayor  and 
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Commonalty  lands,  and  this  be  confirmed,  (in  case  where  confirmation  is 
of  Winches-  necessary,)  yet  this  grant  is  no  alienation  against  the  statutes, 
\\VidTcontr,  ^)ut  *s  onty  a  covenant  °r  licence,  and  nothing  else;  for  the  soil 
Attorney  Ge-  remains  in  the  grantor,  and,  by  consequence,  the  houses  built 
neral  v.  thereon  are  in  him. 

Cholmley, 

Ambl.  310.  2  Ed.  304.  S.  C.  7  Br.  P.  C.  34.  S.  C.  Lloyd  v.  Mortimer,  3  Gwill.  1060.  Jones 
v.  Snow,  Id.  1199.  O'Connor  v.  Oook,  8  ¥68.537. || 


Comp.  In- 
cumb.  334. 


Comp.  In- 
cumb.  334. 


Hob.  269* 
Noy,  5. 


If  a  parish  be  upon  the  design  of  inclosing  lands,  and  a  parson 
have  tithes  in  kind,  and  common  for  beasts  thereout,  the  Chan- 
cery may  decree  him  to  take  a  quantity  of  ground  elsewhere,  in 
lieu  thereof. 

So,  where  one  had  a  lease  of  tithes  in  kind,  it  was  ordered 
in  Chancery,  that  a  commission  should  go  forth  to  set  out  other 
meadow  and  ground  in  lieu  thereof.  The  reason  of  which  cases 
seems  to  be,  either  for  the  prejudice  the  public  might  suffer,  if 
such  reeompence  in  no  case  should  be  allowed,  or  for  that  the 
successor  of  the  parson  hath  no  injury  thereby,  being  recom- 
penced  in  other  lands.  Sed  quaere^  why  an  act  of  parliament  in 
such  cases  ought  not  to  be  procured  ?  for  it  should  seem  the 
Chancery,  as  well  as  the  other  courts>  is  bound  by  all  acts  of 
parliament,  which  are  positive  laws,  and  Has  no  liberty  of 
breaking  through  them,  upon  any  pretence  of  convenience  or 
necessity,  more  than  other  courts. 

By  the  statute  of  14  Eliz.  c.  1 1.  as  appears  before,  all  those 
who  were  restrained  by  13  Eliz.  c.  10.  have  liberty  given  them 
to  alien  houses  in  cities  absolutely,  so  as  at  the  time  of  such 
alienation  there  be  a  reeompence  in  lands  given  to  them,  and 
their  successors,  of  as  great  value  as  the  houses  aliened  are. 
But  this  liberty  of  aliening,  upon  such  reeompence  to  be  given, 
extends  only  to  houses ;  for  as  to  lands  they  have  no  such  power, 
nor  can  they  exchange  them,  to  bind  their  successors,  upon 
any  reeompence  whatsoever.  And  qucere,  whether  such  house 
may  be  exchanged  for  lands  of  greater  value,  without  licence, 
against  the  statutes  of  mortmain  ? 

It  is  agreed,  that  corporations  of  mayor  and  commonalty, 
bailiffs  and  burgesses,  and  such  other  lay  corporations,  are  out 
of  all  the  beforementioncd  statutes,  and  may  make  leases,  and 
other  estates,  as  they  might  ever  have  done. 

It  hath  been  adjudged,  that  a  spiritual  person  not  beneficed  is 
Mich. 4Car.i.  not  within  the  21  H.  8.  c.  13.  which  prohibits  spiritual  persons 
in  Scaccar.,  frcm  taking  leases  to  farm,  $c.  for  life,  years,  or  at  will,  in  tlu-ir 
Lampley.  own  name,  or  in  the  name  of  any  other  person  or  persons  to 
(a)  ||  The  act  their  use,  fyc.(a) 
of  21  H.  8. 

c.  13.  is  in  this  particular  repealed  by  the  57  Geo.  3.  c.  99.  which  consolidates  and  amend*  the 
laws  relating  to  spiritual  persons  holding  of  farms,  and  by  §  2.  enacts,  "  that  it  shall  not  be 
"  lawful  for  any  spiritual  person  having  or  holding  any  dignity,  prebend,  canonry,  benefice, 
"  or  any  stipendiary  curacy  or  lectureship,  to  take  to  farm  for  occupation  by  himself  by 

ex- 
or 

whictj 

"  such  dignity,  canonry,  prebend,  benefice,  stipendiary  curacy  or  lectureship  shall  be  lot  ally 

"  situate 


Sid.  162. 
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*  situate,  specially  given  for  that  purpose ;  and  every  such  permission  to  any  spiritual  person 
"  to  take  to  farm  for  the  purpose  of  occupying  the  same  any  greater  quantity  of  land  than 
"  eighty  acres,  shall  specify  the  number  of  years,  not  exceeding  seven,  for  which  the  per- 
"  mission  is  given ;  and  every  such  spiritual  person  as  aforesaid,  who  shall  without  such  per- 
"  mission  as  aforesaid  take  to  farm  any  greater  quantity  of  land  than  eighty  acres,  shall  forfeit 
"  for  every  acre  of  land  above  the  quantity  of  eighty  acres  so  taken  to  farn^  the  sum  of  forty 
"  shillings  for  each  and  every  year  during  or  in  which  he  shall  so  occupy,  use,  cultivate,  or 
"  farm  such  land  contrary  to  the  provisions  of  this  act,  to  be  recovered  by  and  to  the  use  of 
"  any  person  who  may  inform  and  sue  for  the  same."  By  §  73.  "  In  all  cases  wherein  the 
"  term  '  benefice'  is  used  in  this  act,  the  said  term  shall  be  understood  and  taken  to  mean 
"  benefices  with  cure,  and  no  others,  and  to  comprehend  therein,  for  the  purposes  of  this 
"  act,  all  donatives,  perpetual  curacies,  and  parochial  chapelries."j| 

A  lease  being  made  to  a  spiritual  person  against  21  H.  8.  c.  13.  Dyer,  27, 
and  a  bond  or  obligation  taken  for  performance  of  covenants,  28<  358-  a. 
the  obligee  brought  arc  action  of  debt  upon  this  bond,  and  had      jr"^30?; 
judgment:  which  proves  that  the  lease  was  not  absolutely  void 
between  the  lessor  and  lessee,  as  the  words  of  the  statute  are. 
And  though  in  Dyer,  where  this  case  is  reported,  this  is  not 
mentioned  to  be   any  cause  of  the  judgment ;  yet  Periam  in 
i  Leon,  held  it  to  be  the  greatest  cause  of  the  judgment :  and 
so  it  appears  to  have  been  adjudged  in  another  place;  for  the 
statute  inflicts  a  penalty  of  lol.  for  every  month  that  the  clerk 
shall  occupy  such  farm,  and  therefore  it  cannot  be  void ;  but 
the   leases    made   void   by   that  statute   are    only  those  which 
spiritual   persons    before   that   act,    or   after   had,    and   before 
Michaelmas  then  next  following  were  not  bargained,  sold,  or 
granted  away. 

In  an  action  upon  21  H.  8.  c.  13.  against  a  parson  for  taking  Bro.  tit. 
farms,  it  is  a  good  plea  to  say,  non  habitit  seu  tenuit  adjinnam  Action  sur  le 
contra  for  mam  statuti;  and  the  defendant  may  give  in  evidence,  J^b**,, 
that  the  farm  was  for  the  maintenance  of  his  house,  fyc.  accord-  tjie  ff°"     "1° 
ing  to  the  proviso  in  the  statute  for  that  purpose.  *  bnemfdfefat 

be  as  good,  if  not  more  eligible  ? 

Also,  the  writ  grounded  on  this  statute  ought  to  be  qui  tarn  Bro.  Action 
for  the  king  and  party;  and  therefore  a  writ,  which  demanded  s»rlestat.  4. 
the  whole,  was  ruled  not  to  be  good.     But  the  statute  need  not 
be  mentioned  in  the  writ. 

By  another  act,  intituled,  An  act  for  the  erecting  of  hospitals,  39  Eliz.  c.  5. 
or  abiding  and  working-kouses  for  the  poor,  it  is  (amongst  other  *  2' 
things)  provided,  That  all  leases,  grants,  conveyances,  or  estates 
to  be  made  by  any  corporation  so  to  be  founded  exceeding  the 
number  of  twenty-one  years,  and  that  in  possession,  and  where- 
upon the  accustomable  yearly  rent,  or  more,  by  the  greater  part 
of  twenty  years  next  before  the  making  of  such  lease,  shall  not 
be  reserved,  and  yearly  payable,  shall  be  void. 

As  to  the  persons  who  may  be  said  to  be  seised  in  right  of  4  Leon.  51. 
their  churches,  so  as  to  be  empowered  by  the  statute  of  32  H.  8.  p"on  and 
c.  28.  to  make  leases  for  three  lives,  or  twenty-one  years,  to  bind  Cro^E^z 
their  successors,  it  appears  to  have  been  adjudged,  that  a  pre-  350.    Wat- 
bendary,  though  he  be  seised  in  right  of  his  prebend,   and  not  kins°»  and 
in  right  of  his  church,  may  yet  within  the  equity  of  that  act  £*ann-    £°- 
make  leases  for  three  lives,  or  twenty-one  years,  to  bind  his  sue-  3 

cessor, 
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cessor,  observing  the  several  qualifications  required  by  the  act  ; 
for  the  words  of  the  act  being  general,  all  persons  having  an 
estate  of  inheritance  in  right  of  their  church,  with  a  special 
exception  of  parsons  and  vicars  only,  shew  the  intent  of  the 
act  to  include  and  take  in  all  but  those  so  excepted.  And 
Popham  said,  that  in  Dr.  Dale's  case,  for  an  house  near  St. 
Paul's  it  was  so  adjudged,  and  so  had  been  twice  adjudged  in 
his  experience.  And  Fenner  said,  it  was  so  adjudged  in  the 
case  of  a  treasurer  of  a  church.  Besides,  prebendaries  are  eccle- 
siastical persons,  for  they  are  admitted  and  instituted,  and  have 
locum  in  choro,  $•  vocem  in  capitulo. 

So  likewise,  it  hath  been  adjudged,  that  a  chancellor  of  a 
cathedral  church  may  make  leases  for  twenty-one  years,  or 
three  lives,  within  this  statute,  to  bind  his  successor :  so,  of  a 
treasurer,  archdeacon,  and  precentor ;  for  they  are  prebendaries, 
and  more,  for  they  are  generally  chosen  out  of  the  prebendaries, 
and  have  those  dignities  superadded  or  annexed.  And  though 
chancellors  and  treasurers  are  in  some  sort  ministerial,  yet  are 
they  not  inter  minores  ordines,  as  the  ostiarii  and  vergers  are, 
who  are  only  servants  to  carry  candles  and  wax,  keep  the  doors, 
Sfc.9  but  the  others  are  seised  in  fee  in  right  of  their  church,  fyc., 
and  have  moreover  these  dignities  superadded.  But  a  case  was 
cited  to  have  been  adjudged  in  the  Exchequer,  that  leases  made 
by  the  chanters  of  St.  Paul's  must  be  confirmed ;  for  it  was  said, 
they  are  not  properly  chanters,  but  singing  men  only,  and 
minoris  ordinis ;  but  the  chanters,  properly  so  called,  precentors, 
fyc.  are  majoris  ordinis  ,•  as  the  bishop  of  Sarum,  in  right  of  his 
bishoprick,  is  pracentor  Anglic  ,•  which  shews  it  to  be  honorary, 
and  a  spiritual  dignity. 

If  a  parson,  prebendary,  mayor,  dean,  abbot,  fyc.  or  any  other 
sole  corporation  make  a  lease  for  years,  either  upon  these  sta- 
tutes, or  at  common  law,  though  the  lessor  be  under  the  age  of 
twenty-one  years,  yet  he  shall  not  avoid  such  lease  for  that 
cause;  for  since  they  are  admitted  to  exercise  such  offices  or 
functions,  though  within  age,  they  are  likewise  by  law  supposed 
capable  of  doing  all  things  belonging  thereto,  as  other  persons 
of  full  age  may  do ;  and  therefore  such  acts  as  are  done  by  them 
in  their  politick  capacity,  which  is  subject  to  no  age  or  infirmity, 
as  the  body  natural  is,  are  valid  and  effectual,  notwithstanding 
their  minority,  which  in  such  case  is  not  material. 


2.  Of  the  Rules  to  be  observed,  and  Qualifications  requisite  to  the 
Perfection  of  Leases  by  Ecclesiastical  Persons :  And  therein, 

Rule  i .  Where  an  Indenture  or  Deed  is  necessary. 

Co.  Litt.  44.  b.       The  first  thing  to  be  observed  upon  the  several  statutes  before- 

3  Keb.  379.       mentioned  concerning  leases  is,  that  as  well  upon  the  statutes  of 

the  i  Eliz.  c.  19.  and  13  Eliz.  c.  10.  as  upon  32  H.  8.  c.  28.  the 

leases  to  be  made  by  virtue  thereof  must  be  by  indenture;  for 

though  the  statutes  i  Eliz.  c.  19.  and  13  Eliz,  c.  i  o.  do  not  require 

15  it, 
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it,  yet  in  that  and  all  other  qualities  and  properties  required 

by  the  32  H.  8.  c.  28.  (except  concurrent  leases  only),  they  must 

follow  the  pattern  thereof.     And  (a)  if  the  deed  be  indented,  («)  5^0.25. 

whether  it  begin  this  indenture  or  not,  it  is  not  material;  for  Co^Lit^T- 

notxvithstanding  that,  it  is  an  indenture :  on  the  contrary,  if  it  ,.»,»«. 

be  not  indented,  the  calling  it  an  indenture  will  not  make  it  so.*   Cro.  Eliz.472. 

2  Inst.  672. 

2  Roll.  Abr.  22.  — *  If  only  the  form  of  indenting  the  parchment,  or  paper,  be  wanting,  that 
is  not  material,  for  it  might  even  be  done  in  court,  and  therefore  no  exception  is  now  taken 
on  such  a  trifling  omission. 

But  the  most  observable  thing  under  this  head  is,  how  far  a  Comp.  In- 
parol  lease  or  agreement  by  the  parson  with  his  parishioner  or  a  cumb.33;,&c. 
stranger  for  his  tithes  shall  be  good,  and  how  far  and  in  what 
cases  not;  concerning  which  there  are  various  cases  and  opinions 
in  the  books,  many  of  which  have  no  foundation  from  the  statute, 
but  stand  entirely  on  their  own  bottom. 

And  herein  all  the  books  agree,  that  if  a  parson  lease  or  grant  Gpd|]'j}?4' 
over  his  tithes  to  a  stranger  for  life  or  years,  or  even  for  a  year,  ^^j^j  T^' 
that  such  lease  or  grant  must  be  in  writing;  and  if  it  be  not,  it  249>' 
will  be  absolutely  void.     The  reason  whereof  is,  because  tithes  Perk.  §  62. 
are  things  which  lie  merely  in  grant,  and  whereof  no  manual  oc-   Cro.  Ja.  317. 
cupation  can  be;  till  they  are  actually  collected,  they  are  not  gjjjjjj^., 
things  substantive,  whereof  the  property  can  be  changed  by  the  piers,  10  Co. 
notoriety  of  livery  and  seisin,  or  any  actual  taking  of  possession ;   92.   Leon.  23. 
but  their  whole  essence  before  they  are  severed  and  divided  con-  *  BrownL  u. 
sists  only   in  notion  and  idea:    therefore,   without   deed,    the  *7£eb      6 
grantee  or  lessee  can  make  no  manner  of  title  to  them;  for  y  The  case  of 
without  that,  there  is  nothing  can  be  done  to  invest  him  with  Swadiing  v. 
the  property  thereof,  but  the  essence  and  substance  of  his  title  is  ?ierf  ««pf«, 
to  be  derived  from  the  deed,  granting  or  leasing  them  to  him.   e^eainent'fo^11 
And  for  this  reason  it  is  that  he  must  not  only  have  a  deed  tithe*  the 
thereof,  but  must  also  in  pleading  shew  it  with  a  profert  hie  in  judgment  was 
curia  ;  for  otherwise  the  court,  which  is  to  judge  secundum  alle-  arrested,  be- 
gata  $  probata,  can  no  more  adjudge  his  title  good,  than  if  he  p^jn^ffhad 
had  no  deed  at  all.     But  yet,  (b)  if  such  grant  or  lease  be  made  not  declared 
of  tithes  without  deed,  and  the  grantee  or  lessee  sue  for  them  in   on  a  demise 
the  spiritual  court,  the  defendant  must  plead  that  all  the  title  the  jjy  de<jd>  was 
plaintiff  has  is  by  lease  without  deed ;  nor  can  he  suggest  this  j^1^  p°tr£k 
matter  to  ground  a  prohibition  on ;  but  he  ought  either  to  set  v.  3^ 
out  his  tithes  without  regarding  who  hath  the  title  to  them,  Carth.  390. 
which  will  discharge  him,  or  he  may  prescribe  in  modo  deci-  and  I  Ld. 
mandi,  without  making  any  severance,  or  may  surmise  that  the  §  (^vihe 
tithes  belong  to  J.  S.  with  whom  he  hath  compounded  to  pay  nam'e  Of  Part- 
such  a  sum  for  all  tithes.  ridge  v.  Ball. 

In  all  events 
the  omission  is  cured  by  the  verdict.  ||     (b)  Leon.  23.    Withy  v.  Sanders. 

But,  if  a  parson  lease  his  rectory  or  parsonage  for  years,  2Roll.Abr.63. 
in  this  case  the  tithes  and  offerings  will  pass  as  incident  to  the  Latch.  177. 
rectory,  though  there  be  no  deed,  because  the  rectory  is  the  dents'1?,  tit!" 
principal,  and  the  lease  of  that  being  good  without  deed,  the  Leases,  15-  20. 

tithes 
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tithes  and  offerings,  which  are  but  as  part  of  or  accessory  to 
the  rectory,  must  pass  likewise,  though  they  are  not  named. 
And  some  hold,  that  by  such  parol  lease,  the  rectory  and  tithes 
will  pass,  though  there  be  no  house,  but  only  the  church  and 
church-yard. 

If  a  portion  of  tithes  lu>lh  been  long  used  with  a  chapel, 
a  grant  or  lease  of  the  chapel,  with  all  the  tithes  thereunto  be- 
longing, is  a  sufficient  description  to  pass  the  tithes,  though 
generally  a  portion  of  tithes  ought  to  be  so  named.  But  it  does 
not  appear  whether  in  this  case  the  grant  or  lease  of  the  chapel 
were  by  deed  or  not. 

As  concerning  leases  of  tithes  to  the  parishioner  himself,  who 
ought  to  pay  them,  there  are  variety  of  opinions  in  the  books, 
how  far  such  leases  or  agreements  shall  be  good  without  writing, 
if  they  are  made  for  the  life  of  the  parson,  or  for  years,  or  for 
one  year  only,  and  how  far,  and  in  what  cases,  the  assignee  of 
the  parishioner  shall  take  advantage  of,  or  be  bound  by  such 
leases  or  agreements. 

First  then,  most  of  the  books  agree,  that  if  the  parson,  in 
consideration  of  such  a  sum  then  paid,  or  so  much  annually  to 
be  paid,  by  the  parishioner,  contract  or  agree  by  parol  with  him, 
that  he  shall  retain  his  tithes,  or  shall  be  discharged  of  the  pay- 
ment of  his  tithes  during  the  life  of  the  parson,  or  for  so  many 
years  as  he  shall  be  incumbent,  this  shall  be  void.  And  the  rea- 
son given  is,  because  as  a  lease,  this  cannot  be  good  without 
writing ;  and  as  a  composition  or  agreement,  it  cannot  be  good, 
because  it  is  uncertain  at  the  making  of  it. 

But  yet  some  books  hold  such  parol  agreement  for  the  life  or 
incumbency  of  the  parson  to  be  good,  arid  that  if  he  demands 
tithes  against  it  in  the  spiritual  court,  a  prohibition  shall  be 
awarded  to  stay  his  suit. 

It  is  held  in  several  books,  that  though  such  parol  agreement 
with  the  parishioner  for  the  life  or  incumbency  of  the  parson  be 
not  good,  yet  if  it  be  for  so  many  years  certain,  that  this  is  good, 
though  it  be  not  by  deed  or  writing;  because  it  is  in  nature  of  a 
composition  or  agreement  with  the  parishioner  himself  who 
ought  to  pay  them ;  and  therefore  if  he  sues  in  the  spiritual  court 
for  tithes,  against  such  agreement,  a  prohibition  shall  be  awarded 
to  stay  his  proceeding. 

So  it  is  likewise  held,  in  pursuance  of  that  opinion,  that  if  the, 
parishioner,  after  such  agreement  to  retain  his  tithes  for  years, 
makes  a  lease  of  those  lands  to  another,  that  the  lessee  also  shall 
be  discharged  of  the  payment  of  tithes,  because  the  discharge 
runs  along  with  the  land.  But  others  hold  the  contrary; 
and  that  if  the  assignee  be  sued  in  the  spiritual  court,  he 
shall  have  no  prohibition,  because  by  such  parol  contract  no 
interest  was  transferred  to  the  parishioner,  but  it  was  only  a  per- 
sonal agreement  between  the  parties  themselves,  and  cannot 
extend  to  strangers. 

But  all  that  hold  such  parol  agreement  for  years  to  be  good, 
hold  likewise,  that,  if  the  agreement  were  with  the  parishioner, 
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his  executors  and  assigns,  there  the  executors  or  assigns  of  the  Godb.  333. 
parishioner,   or  even  their  lessee  at  will,  shall  take  advantage  Palm-  3  77- 
thereof;  and  if  they  are  sued  in  the  spiritual  court,  shall  have  a 
prohibition,  and  compel  the  parson  to  take  his  remedy  upon  the 
contract;  and  that  if  the  executors  of  the  parishioner  have  made 
a  lease  over  at  will,  they  shall  have  their  remedy  over  against 
the  tenant  at  will,  who  came  in  under  the  benefit  of  such  a  dis- 
charge, and  therefore  ought  to  be  contributory  to  the  charge  of 
it;  and  that  granting  such  prohibition  is  a  means  to  compel  the 
parson  to  seek  his  true  remedy. 

And  yet  we  find  some  cases  where  such  agreement  was  by  Aid  resh's  case, 
deed  with  the  parishioner  and  his  assigns,  that  the  parishioner,  ^alm-  36. 
or  assignee,  being  sued  in  the  spiritual  court,  could  have  no  SndT/rf  777 
prohibition,   because,  it  was  said,   the  covenant  or  agreement  Wdlock's 
passed  no  interest  in  the  tythes;  and  therefore,  for  breach  of  case,  2  Leon. 
such  covenant,  the  assignee  had  no  remedy,  but  by  action  of  73- 
covenant  on  the  deed. 

Accordingly  also  several  books  held,  that  though  such  parol  2  Leon.  29. 
agreement  for  life  or   years,    be  not  sufficient  foundation  for  ¥°?^  \4°' 
granting  a  prohibition,  yet  such  suit  in  the  spiritual  court  is  a  Griffin 
breach  of  the  contract  or  agreement,  for  which  the  party  may  Godb.  333. 
have  remedy  by  action  upon  the  case,  upon  the  assumpsit,  that  Palra.  377. 

he  should  hold  discharged.  £ollVA.br-  tir- 

Conditions. 

(U  a.  pi.  9.)    Brown  v.  Kinman. 


So  likewise  it  is  held,  in  several  books,  that  though  such 
parol  agreement  to  retain  for  life  or  years  be  not  good  by  way 
of  passing  an  interest,  yet  if  an  action  of  debt  be  brought  upon 
the  statute  2  &  3  E.  6.  c.  13.  and  the  agreement  be  pleaded,  and 
found  for  the  defendant,  that  this  shall  be  sufficient  to  bar  the 
plaintiff  of  the  treble  damages  given  by  that  statute.  So,  it'nihil 
debet  be  pleaded,  and  such  agreement  be  given  in  evidence, 
it  is  sufficient  to  excuse  the  defendant  from  the  penalty  of  treble 
damages. 

But  the  best  opinion  seems  to  be,  that  such  parol  agreement 
with  the  parishoner  himself  for  more  than  one  year  is  void  :  and 
even  to  make  good  this,  it  ought  not  to  be  entered  into  till  after 
the  corn  is  sown,  because  when  once  the  corn  is  sown,  then  it  is 
supposed  to  be  in  esse,  and  growing  all  that  year,  and  then  such 
agreement  is  in  the  nature  of  a  sale  of  a  thing  or  chattel  actually 
in  esse,  which,  like  sales  of  other  goods  and  chattels,  needs  no 
writing.  But,  if  it  be  for  more  than  one  year,  then  it  is  in  na- 
ture of  a  lease  or  grant  of  the  parson's  right  or  interest  in  the 
tithes,  which,  before  they  are  in  esse,  consist  only  in  notion; 
and  therefore,  to  bind  the  parson,  there  ought  to  be  a  deed  or 
writing;  and  if  there  be  not,  he  may  sue  for  them  in  the  spiri- 
tual court,  and  shall  not  be  tied  up  by  a  prohibition  ;  and  such 
parol  grant  or  agreement,  for  more  years  than  one,  is  not  only 
void  for  all  the  years  after  the  first,  but  in  the  whole;  for  the 
contract  being  entire,  must  be  void  in  all,  or  good  in  all,  and 
shall  not  be  good  and  void  bv  parcels. 

VOL.  IV.  "Y  v  But 


Lev.  24. 
Raym.  14. 
Keh.  5.  31. 
3  Keb.  24- 


2  Brownl.  i ; 
Cro.  Ja.  1 37 
Hob.  176. 
Cro.  Eliz. 
188.  249. 

2  Leon.  29. 

3  Leon.  257. 
Oweh,  103. 
Lev.  24. 
Raym.  14. 
Keb.  5. 
Godb.  333. 
Latch,  176. 
Nby,  89. 
Comp.  In- 
cuinb.  340. 
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Cornp.  In- 
cumb.  338. 
Latch.  176. 
Noy,  89. 
Godk  374. 
(«)  [The  ar- 
gument from 


But  a  diversity  seems  to  be  taken  in  some  books,  between  the 
parson  or  vicar,  and  the  impropriator ;  the  parson  or  vicar,  they 
say,  may  lease  his  tithes  for  one  year  without  deed,  but  the  im- 
propriator cannot,  but  it  will  be  absolutely  void ;  and  it  is  said  t 
be  so  ruled  in  Bennct  and  Spel's  case;  and  in  the  case  of  Bellamy 
and  Balthorp,  where  the  lease  for  one  year  by  the  impropriator 
L  dSr°awPn  en-0"  was  holden  void,  being  to  a  stranger  of  the  tythes  of  the  whole 
parish,  by  the  opposition  (a)  that  follows  in  saying,  "  otherwise^ 
it  is,  if  it  be  a  lease  of  the  tithes  for  a  year,  by  the  parson  himself, 
it  must  also  be  meant  of  a  lease  to  a  stranger,  and  not  to  t 
parishioner  himself,  who  ought  to  pay  them ;  and  then  it  follows, 
that  a  parson  or  vicar  may  lease  the  tithes  of  their  whole  pans! 
for  one  year  to  a  stranger,  without  deed,  which,  it  seems  tl 
may  do,  notwithstanding  the  books  abovementioned,  as  is  proved 
by  constant  practice:  for  perhaps  it  would  be  difficult  and 
troublesome  for  the  parson  himself  to  collect  all  the  tythes  in 
specie,  and  it  may  be,  several  of  the  parishioners  will  not  take 
leases,  or  agree  or  compound  for  their  own  tithes ;  and  therefore, 
if  the  parson  can  find  one  who  will  take  all  that  trouble  off  his 
hands,  and  leave  him  more  at  liberty  to  attend  his  cure,  it  seems 
reasonable  he  should  be  at  liberty  to  set  his  tithes  (as  they  call 
it)  to  such  person  for  that  year:  and  it  would  be  too  trouble- 
some and  unreasonable  to  expect,  that  upon  every  such  yearly 
setting  of  his  tithes,  he  should  be  forced  to  be  at  the  expence  of 
a  new  and  formal  lease  in  writing,  especially  since  such  setting 
or  leasing  is  generally  made  about  Easter,  when  the  corn  is  ac- 
tually growing,  and  in  a  good  forwardness;  and  therefore  such 
setting  or  leasing  is  rather  a  sale  of  chattel  in  esse,  than  a  leasing 
or  making  over  of  a  thing  only  in  potentiality  or  idea;  and  such 
sale  may  be  good  without  deed,  as  it  would  be  of  any  other 
goods  or  chattels.  And  why  the  impropriator  himself,  in  the 
like  case,  should  not  have  the  same  power,  seems  hard  to  be  ac- 
counted for ;  though,  perhaps,  in  the  case  where  this  difference 
is  taken,  the  vendee  or  lessee,  strictly  speaking,  could  not  justify 
in  trover  against  the  owner,  as  by  virtue  of  the  lease  qiui  lease 
without  deed.  But  -qiuere,  if  he  had  pleaded  it  as  a  sale  for  a 
valuable  consideration,  if  that  would  not  have  altered  the  case, 
and  made  good  his  justification  in  taking  them  after  they  were 
severed  ? 


tirely  from 
Noy's  re- 
port, fn 
God  bolt, 
the  right  of 
the  parson  to 
demise  his 
tithes  with- 
out deed  is 
expressly 
negatived 
by  Dodd- 
ridge,  J.;  and 
in  Latch  no 
more  is  said, 
than  that 
"  the  parson 
may  dis- 
charge the 
parishioner 
of  tithes  by 
parol,  or 
lease  the 
rectory, 
consisting 
of  glebe  and 
tithes,  by 
parol  for 
years." — 
Although  in 
the  discus- 
sion of  this 
question  in 
the  cases  in 
the  text,  a 
parol  demise 
be  generally 
used  in  op- 
position to 
one  by  deed, 
yet  the  ques- 
tion is  not,  whether  tithes  may  be  leased  by  parol  merely,  but  whether  they  may  be  leased 
without  deed?  And  the  result  of  all  the  cases  seems  to  be,  that  to  pass  an  interest  in  tithes,  to 
convey  them  to  a  stranger,  a  deed  is  absolutely  necessary:  but  that  a  composition  with  the 
parishioner  by  way  of  retainer  is  good  without  deed.  This  latter  point  receives  a  confirm- 
ation, if  indeed  it  want  any,  from  the  Kensington  case  (Adams  v.  Hewitt,  Dom.  Proc.  1784.); 
for  in  that  case  the  composition  was  without  deed;  but  when  the  lords  held  that  the  notice 
there  given  to  determine  the  composition  was  not  a  sufficient  notice  for  that  purpose,  they 
necessarily  admitted  the  composition  itself  to  be  valid,  for  there  could  be  no  question  about 
the  determination  of  a  thing  that  was  void. — In  Keddingtonv.Bridgman,  Bunb.  i,.  a  difference 
is  taken  between  a  composition  by  way  of  retainer  by  parol,  and  an  agreement  between  the 
parson  and  his  parishioners  by  parol ;  the  latter,  Baron  Montague  thought,  would  be  good  for 
years,  being  only  an  agreement  that  the  parson  would  not  su_e  his  parishioners  for  so  many 
years  for  tithes;  the  former,  Bury  and  Price,  Barons,  held  was  good  only  for  one  year,  being 
by  way  of  contract.  But  \vherc  is  the  difference  between  the  composition  and  the  agreement 
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in  this  case?  The  agreement  on  the  part  of  the  parson,  is,  that  he  will  not  demand  tithes  in 
kind  for  a  limited  time;  on  the  part  of  the  parishioners,  that  they  will,  during  that  time,  pay 
a  sum  of  money  in  lieu  thereof:  but  what  else  is  this  but  a  composition?  But  if  a  composi- 
tion be  good  for  one  year,  it  may  also  be  good  for  more  than  one  year;  for  the  objection  is, 
that  tithes,  being  an  incorporeal  hereditament,  cannot  pass  without  deed ;  if  then  they  can 
be  retained  at  all  without  deed,  the  more  or  less  time  for  which  they  are  agreed  to  be  so  re- 
tained cannot  be  material.  See  Noy,  ui.  Yelv.  96.] 

A  parson  by  parol,  leased  his  tithe  hay  to  the  vicar,  and  the  Latch.  115 
vicar  paid  the  rent  for  the  first  year,  but  finding  that  the  rent  Y'c^r  ?/ 
was  more  than  the  tithe  was  worth,  refused  to  hold  the  bargain  p"^,*" 
any  longer;  and  being  sued  in  the  court  of  requests,  (which  was  s.  C.  by  the 
a  court  of  equity,)  and  not  pleading  there  any  notice  of  his  re-  name  of 
fusal,  and  sentence  and  decree  being  given  for  the  parson,  the  £^rris  3i"^ 
vicar  prayed  a  prohibition  :  it  was  agreed  by  the  Court,  that  if 
the  vicar  had  received  the  profits,  he  was  sueable  in  the  court 
of  requests  for  the  rent ;  and  that  if  he  had  given  notice  of  the 
refusal  of  the  bargain,  he  had  been  discharged  of  the  rent  from 
the  time  of  the  notice  given,  because  he  had  no  remedy  for 
the  tithes,  for  that  it  was  a  void  contract  in  law :  and  by  Dod- 
dridge  and  Jones  the  case  is  the  same,   though  he  hath  not  given 
notice. 

By  all  the  cases  before-mentioned,  it  appears  how  unsettled  Comp.  In- 
a  point  this  is ;  and  it  is  said  now  to  be  the  constant  practice  of  cumD.  8co. 
the  courts  at  Westminster  not  to  grant  prohibitions  upon  the 
suggestions  of  such  agreements,  but  to  leave  it  to  the  spiritual 
court  to  determine;  and  if  the  party  thinks  himself  there 
aggrieved,  he  may  appeal.  And  this  seems  to  hold  still,  as  to 
such  parol  leases  under  the  term  of  three  years ;  for  if  they  be 
above  three  years,  then  by  the  statute  of  frauds  and  perjuries, 
they  are  made  to  hare  the  force  only  of  leases  at  will;  and  if 
under  three  years,  yet  by  that  statute  there  must  be  yearly 
reserved  two-thirds,  at  least,  of  the  full  improved  value  of  the 
thing  demised. 

Rule  2.  When  such  Leases  are  to  begin. 

And  herein  the  statute  of  32  H.  8.  c.  28.  is  different  from  the  Co.  Litt.45 
statutes  of  i  Eliz.  c.  19.,  &  13  Eliz.  c.  10.,  for  the  32  H.  8.  c.  28.  5  Co.  6. 
requires  such  leases  to  begin  from  the  day  of  the  making;  but  MountJ°y'» 
by  the  exceptions  in  i  &  13  Eliz.,  they  are  to  begin  from  the  ^^b  370 
making  thereof;  and  the  diversity  between  these  expressions  will 
appear  more  fully  by  the  following  cases,  which  we  will  reduce 
under  the  following  heads : 

i .   IVJien  such  Leases  as  have  no  Date  at  all,  or  a  void  or  im- 
possible Date,  are  to  begin. 

As  to  such  leases  as  have  no  date  at  all,  or  a  void  or  impos-  Co.Litt.46.b. 
sible  date,  as  the  3oth  day  of  February,  or  the  4Oth  of  March,  *  Co.  j. 
these  must  begin  from  the  delivery,  tor  there  is  no  other  cer-  *Inst-6?4- 
lain  indicium  of  the  time  of  their  taking  effect  -,  and  therefore  9*  ' 

Y  y  2  the  * 
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a  Roll.  Abr.       the  delivery,  which  is  solemn  and  notorious,  gives  them  from 

ai.  Plow.  402.  thenceforth  a  sanction,  and  binds  the  parties  thereto. 
Roll.  Abr.  848. 
Latch,  61. 

2.  Such  Leases  as  have  a  good  Date,  and  are  delivered  on  the 
same  day ;  in  -what  Cases  the  Day  of  the  Date  or  Delivery  is 
to  be  taken  inclusive,  and  in  "what  Cases  exclusive. 


Co.Litt.46. 
Comp.  In- 
cumb.  Roll. 
Abr.  849. 


Hob.  140. 
5  Co.  i. 
a  Co.  5.  a. 
^  Inst.  674- 
Moore,  879. 
Cro.  Ja.  264. 
Cro.  Car.  363. 
Dyer.  286. 
307.  Hob.  73. 
a  Roll.  Abr. 
520. 


(o)  Latch,  157, 
Alsop's  case. 


5  Co.  I.  94. 
Co.  Litt.  46. 
Moore,  879. 
Cro.  Ja.  248. 
340.  Cro.Eliz 
766. 


Denn  v. 
Fearnside, 
i  Wils.  176. 
See  to  the 
same  effect, 
Freeman  v. 


Where  leases  have  a  good  date,  and  are  delivered  on  the  same 
day,  habendum  for  twenty-one  years,  without  saying  for  what 
time  or  when  they  shall  begin  ;  the  leases  in  this  case  shall  begin 
from  the  delivery ;  for  the  delivery  makes  the  deed  presently  to 
be  the  deed  of  the  lessor,  and  when  nothing  appears  to  the 
contrary,  the  lands  contained  in  such  deed  shall  pass  to  the 
lessee  at  the  same  time :  for  otherwise  it  would  be  the  deed  of 
the  lessor  to  no  manner  of  purpose ;  and  there  can  be  no  reason 
to  affix  the  time  when  the  lands  shall  pass  after  one  day  more 
than  another;  therefore  the  delivery,  which  in  this  case  makes 
it  the  deed  of  the  lessor,  shall  likewise  fix  the  terminus  a  quo  the 
contract  or  lease  shall  begin. 

So,  if  a  lease  be  made  for  twenty-one  years  habendum  from 
the  making,  or  from  the  sealing  and  delivery,  or  from  hence- 
forth, this  shall  take  effect  from  the  delivery,  whether  there  be 
a  date  or  not ;  for  the  delivery  gives  sanction  to  the  deed,  and 
before  delivery  it  is  no  deed  at  all;  and,  by  consequence,  from 
henceforth,  or  from  the  making,  must  relate  to  the  time  of  its 
taking  effect  as  a  deed,  and  not  from  any  other  time.  And  in 
such  case,  the  day  of  the  delivery  is  taken  inclusive;  so  that  if 
such  a  lease  be  delivered  the  2oth  day  of  June,  the  lease  shall  de- 
termine on  the  ipth  day  of  June  inclusive;  and  though  the  lease 
was  delivered  at  four  of  the  clock  in  the  afternoon,  or  at  any 
time  after,  on  the  said  2oth  day  of  June,  yet  that  whole  day 
shall  be  taken  inclusive,  to  prevent  clamour  and  incertaintv,  by 
making  fractions  and  divisions  in  a  day.  And  yet  in  (a)  Latch, 
where  one  declared  of  a  lease  of  25th  March,  habendum  abinde 
for  a  year,  rendering  rent  at  Michaelmas  and  the  Annunciation ; 
and  it  was  objected  that  the  last  Annunciation  was  not  within 
the  year ;  the  objection  was  disallowed ;  for  abinde  shall  be  taken 
a  confectione,  and  exclusive  of  the  day. 

But,  if  a  lease  be  made  to  begin  a  die  confectionis,  or  a  die 
datus,  there  the  day  of  the  delivery,  or  the  day  of  the  date,  is 
to  be  taken  exclusive,  because  the  preposition  a  is  privative  of 
the  whole  day  before  which  it  is  prefixed  :  and  therefore,  if  the 
lessee  in  such  case  should  declare  of  an  ejectment  the  day  of 
the  delivery  or  date,  it  would  be  against  him,  because  that  was 
before  his  title  began. 

[So,  where  under  a  power  to  make  leases  for  twenty-one 
years,  or  three  lives,  in  possession,  and  not  in  reversion,  a  lease 
was  made  to  one  for  three  lives,  habendum  from  the  day  of  the 
date  thereof,  at  the  usual  rent,  tyc.,  which  lease  had  all  the 
formal  circumstances  required  by  the  power ;  it  was  holden,  that 

this 
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this  lease  was  not  warranted  by  the  power,  for  the  demise  being  West,  a  Wils. 
habendum  from  the  day  of  the  date,  the  lease  was  a  freehold  to   165.  Doe  v. 
commence  in  future,  and  therefore  void.]       Cowp  ^     Hotley  T>  S^£\3l6. 

So,  if  a  lease  be  dated  and  delivered  the  same  day,  and  the  Co.LStt.  46. b. 
habend.  be  a  datu,  or  from  the  date  hereof,  it  has   been  held,   D>'er>  3l8- 
that  the  whole  day  of  the  date  is  to  be  taken  exclusive ;  and  by   *  £°r®'  41 
consequence,  that  from  the  date,  and  from  the  day  of  the  date,  2  inst<  g74. 
are  all  one,  if  there  be  a  date ;  but,  if  there  be  none,  then  the  2  Roll.  Abr. 
date  shall  be  taken  for  the  day  of  the  delivery,  and  that  whole  -p°-   Ro11- 
to  be  excluded. 


Yet  the  contrary  to  this  has  been  adjudged  in  one  case, 
where  an  ejectment  was  brought  on  a  lease  made  I  January, 
3  Jac.  habend.  a  datu  indentures  prcedict.,  and  the  ejectment 
was  the  same  day,  and  after  verdict  for  the  plaintiff  it  was  moved 
in  arrest,  Sfc.  that  this  lease  being  made  habend.  a  datu  indentures 
predict.,  was  as  much  as  from  the  day  of  the  date,  as  in  5  Co.  r . 
and  then  the  ejectment  being  alleged  the  same  day,  is  ill ;  but 
all  the  court  resolved,  that  the  date  is  the  time  of  the  delivery, 
and  it  differs  from  the  time  or  day  of  the  date,  and  therefore 
the  ejectment  being  alleged  postea  the  same  day  was  good  enough, 
and  the  plaintiff  had  judgment. 

So,  where  the  archbishop  of  York  6  Novem.  1 8  Eliz.  by  inden- 
ture, made  a  lease  for  twenty-one  years  habend.  a  datu  indenture, 
no  exception  was  taken  to  it,  which  proves  that  a  datu  indenture 
is  the  same  as  from  the  making,  and  that  the  day  of  the  date, 
or  day  of  the  making,  is  not  to  be  taken  exclusive  in  such  case, 
because  then  the  lease  would  not  be  warranted  by  the  exception 
in  i  Eliz.  c.  19.,  which  says,  other  than  for  three  lives,  or 
twenty-one  years  from  the  making,  which  is  inclusive  of  the 
day  of  the  making. 

Ejectment  by  the  successor  of  a  prebendary  upon  a  lease  made 
for  life  habend.  a  datu  ;  and  if  this  should  bind  the  successor, 
was  thrice  argued,  and  for  the  plaintiff  urged,  that  it  should 
not;  that  a  datu  is  all  one  with  a  die  datus,  and  then  livery 
being  made  the  same  day  that  the  indenture  bears  date  was 
void,  because  it  cannot  expect.  2.  That  this  was  a  lease  in 
reversion,  not  being  to  begin  in  point  of  interest  till  the  day 
after  the  making  or  date,  which  is  not  good  by  13  Eliz.  c.  10. 
lor  here  the  day  of  the  date  is  excluded.  But  it  was  answered 
and  resolved,  that  in  propriety  of  speech  datus,  or  dated  in 
English,  is  the  very  act  of  the  delivery  of  the  deed ;  for  datus  in 
Latin,  being  taken  participially,  is  given  or  delivered  in  English  .- 
and  datus  substantively  taken  in  Latin,  is  the  date  of  the  delivery 
in  English,  which  signifies  all  one;  and  in  Clayton's  case,  the  six 
months  were  taken  the  most  extensively  to  make  good  the  deed 
by  inrohnent,  but  to  make  a  word  of  an  equivocal  sense  as  this 
is,  (which  may  be  taken  either  inclusive  or  exclusive  of  the  day 
of  the  delivery  or  date  of  it,)  to  make  the  lease  void  is  un- 
reasonable, therefore  it  shall  rather  be  taken  in  such  sense  as 
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may  make  it  good,  ut  res  magis  valeat  quam  pereat ;  and  there- 
fore it  was  adjudged  good  by  the  three  puisne  judges,  the  Chief 
Justice  Treby  dissenting,  though  he  was  at  first  of  the  same  opi- 
nion, and  so  also  was  Powell,  but  afterwards  changed  it  for  the 
defendant;  which  shows  the  nicety  of  these  distinctions. 
Cowp.  714.  [The  distinction  made  in  the  preceding  cases,  and  in  several 

•Thi|S  d<jjls,lon'  of  "those  in  the  next  division,  hath  been  "level  led  by  the  decision 
remarked  ^  *n  tne  Court  of  King's  Bench  in  Pugh  v.  Duke  of  Leeds.  In 
hath  not  been  that  case,  a  lease  under  a  power  to  make  leases  in  possession  was 
generally  made  to  commence  "from  the  day  of  the  date"  and  on  a  case 

wSS^rf° i0  mac*e  for  l^e  °Pinion  of  *he  court  on  tne  validity  of  tnat  lease 
as  a  lease  in  possession,  it  was  holden  to  be  good,  upon  the 
ground  that  the  particle  from  might,  in  the  strictest  propriety 
of  language,  be  taken  either  inclusive  or  exclusive:]  || that  the 
parties  necessarily  understood  and  used  it  in  that  sense,  which 
made  their  deed  effectual :  and  that  courts  of  justice  are  to  con- 
Mr.  Powell,  in  strue  the  words  of  parties  so  as  to  effectuate  their  deeds,  and 
his  Essay  on  not  to  destroy  them,  more  especially  where  the  words  themselves 
the  Learning  abstractedly  may  admit  of  either  meaning.  || 

the  Creation  and  Execution  of  Powers.  |jln  the  case  R.  v.  Inhabitants  of  Gamlingay, 
3  T.  R.  513.  upon  the  word  "  from"  in  an  indictment,  and  in  which  this  case  of  Pugh  v. 
Duke  of  Leeds  was  cited,  Lord  Kenyan  said,  it  was  not  applicable  to  the  case  before  him, 
and  that  it  must  be  remembered,  that  though  he  believed  that  case  was  rightly  decided,  the 
contrary  determination  had  before  been  made  by  all  the  judges.  And  Ashhurst  J '.  observed, 
that  the  case  of  Pugh  v.  Duke  of  Leeds  was  properly  decided,  but  that  it  turned  on  the  con- 
struction of  a  contract  between  two  persons  where  their  intention  was  to  be  considered.  See 
also  Exparte  Fallon,  5  T.  R.  283.  Dowling  v.  Foxall,  i  Ball  &  Beatty,  193. || 
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3.  Such  Leases  as  have  a  good  Date,  but  are  not  delivered  till 
a  Week  or  Month,  &c.  after,  isohen  they  are  to  begin,  and  how 
the  Declaration  on  such  Leases  is  to  be  framed. 

And  it  is  to  be  observed,  that  every  deed  shall  be  intended  to 
be  delivered  on  the  same  day  it  bears  the  date,  unless  the  con- 
trary be  proved ;  and  it  is  the  best  course  (as  the  law  intends) 
to  deliver  it  on  the  same  day  that  it  bears  date:  therefore,  where 
in  an  ejectment  the  plaintiff'  declared  of  a  lease  dated  i  Novem. 
habcnd.  a  confectione,  or  a  die  datus,  sigittationis  fy  deliberationis 
indentures  predict.,  and  laid  the  ejectment  2  Novem.  though  it 
was  objected  that  the  declaration  was  not  good,  because  it  did 
not  appear  when  the  lease  was  sealed  and  delivered,  and  it 
might  be  delivered  long  after  the  date;  and  the  course  is  to  say, 
that  such  a  day  and  year  dimisit  per  indcnturam,  bearing  date 
the  same  day  and  year;  yet  it  was  adjudged,  that  the  declaration 
was  good,  because  when  he  declares  that  he  let  by  indenture  of 
such  a  date,  it  shall  be  intended  to  be  delivered  on  the  same 
day,  unless  it  be  shown  with  a  primo  deliberation  at  another  day ; 
and  he,  who  pleads  a  deed  of  such  a  date,  cannot  by  replication, 
or  other  pleading,  maintain  it  to  be  delivered  at  another  time, 
for  that  would  be  a  departure. 

But,  if  the  truth  be  that  the  lease  was  sealed  and  delivered  at 
another  time  than  it  bears  date,  then  the  plaintiff  ought  to  shew 

it 
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it  in  his  declaration;  or  the  defendant,  if  it  be  material  for  him.   (jUndera 

mav  shew  in  his  plea  the  delivery  at  another  time  than  the  date,  Power  to 

•  j  i-         i         *u     j       -^  u          j  i.  grant  leases 

and  traverse,  that  it  was  delivered  on  the  day  it  bears  date.  fn  possess;on> 

and  not  in  reversion,  a  lease,  though  dated  back,  and  on  the  face  of  it  appearing  to  commence 
in  future,  if  not  in  truth  executed  till  at  or  after  the  time  it  is  expressed  to  commence,  is  a 
valid  execution  of  the  power,  and  may  be  supported  as  a  lease  in  possession :  for  a  deed  takes 
effect  from  its  execution,  and  not  from  the  date  of  it,  and  therefore,  if  the  time  of  the  exe- 
cution can  be  proved,  the  lease  cannot  be  defeated,  Campbell  v.  Leach,  Ambl.  740.  Doe  v. 
Dav,  to  East,  427.  Hall  v.  Cazenove,  4  East,  477-«  and  extrinsick  evidence  is  admissible 
to  shew  when  the  lease  was  actually  executed.  Doe  v.  Robsou,  15  East,  3*. || 

Accordingly,  an  ejectment  was  brought  of  a  lease  made  12  De-  Llewelyn  v. 
cemb.  habend.  a  primo  die,  and  upon  not  guilty,  the  jury  found  Williams, 
the  lease  dated  i  Decemb.  habend.  from  henceforth,  but  delivered  ^n  Ja*  a5*' 
1 2  December,  which  proves  that  where  the  date  and  delivery  were 
at  several  times,  they  ought  to  be  distinguished  in  the  declaration. 
But  the  question  therein  was,  whether  this  lease  was  the  same 
whereof  the  plaintiff  declared,  that  is,  whether  being  limited  to 
take  effect  from  henceforth,  the  day  of  the  date  should  be  taken 
exclusive,  so  as  to  warrant  the  declaring  of  a  lease  a  primo  die? 
for  it  was  objected,  that  this  did  not  warrant  the  declaration, 
because  from  henceforth,  and  from  the  day  of  the  date,  are 
several  commencements,  the  one  beginning  on  the  day  it  is  sealed 
and  delivered,  the  other  the  day  after.  But  it  was  resolved  per 
curiam,  that  they  are  both  one,  being  a  computation  up  to  a  time 
past ;  and  when  the  lease  is  sealed  at  a  day  after  the  date,  whether 
it  be  limited  to  begin  from  henceforth,  or  from  the  day  of  the 
date,  yet  in  pleading  it  shall  be  alleged  to  begin  from  the  day  on 
which  it  is  dated.  And  Serjeant  Moore  took  this  diversity  in  an- 
other case,  that  if  one  leases  land  in  interest,  Jiabend.  a  datu, 
there,  the  day  of  the  date  shall  be  taken  inclusive,  the  date  and 
delivery  being  both  on  the  same  day ;  but  where  it  does  not  begin 
in  interest  at  the  time  it  is  dated,  as  where  the  date  and  delivery 
are  several,  and  the  habend.  is  a  datti,  there,  the  day  of  the  date 
shall  be  taken  exclusive,  because  it  is  to  commence  from  the  date, 
that  is,  from  the  day  of  the  date,  for  the  date  in  that  case  can 
mean  nothing  else,  since  it  is  not  delivered  till  after ;  and  there- 
fore the  computation  of  its  commencement  being  from  a  day 
backwards,  that  whole  day  shall  be  excluded.  And  perhaps 
this  diversity  may  reconcile  the  cases  of  Claylon,  5  Co.,  and 
Osbown  and  Eider,  Cro.  Ja.  135.  before  put;  for  in  Osbourrfs. 
case  the  lease  was  made  the  same  day  it  was  dated,  and  so  begau 
then  in  interest ;  but  the  case  cited  in  Clayton's  case,  to  prove 
the  date  and  the  day  of  the  date  to  be  all  one,  was,  from  a  com- 
putation backwards  upon  the  statute  of  enrolments,  which  ap- 
points them  to  be  enrolled  within  six  months  after  the  date;  and 
there  it  was  adjudged  that  a  deed  enrolled  upon  the  last  day  of 
the  six  months,  accounting  the  day  of  the  date  exclusive,  was  yet 
well  enrolled  within  the  statute ;  but  this,  as  has  been  observed, 
was  a  computation  backwards,  and  that  from  the  date,  and  from 
the  day  of  the  date,  is  all  one,  is  only  an  unde  seqidtur  of  my 
Lord  Colcf*  own,  from  the  case  of  the  enrolment ;  and  in  bis 
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i  Inst.  46.  b.  where  he  mentions  it  again,  he  cites  for  it  Clayton's 
case  and  Dyer,  286.  where  that  case  of  the  enrolment  is  re- 
ported :  And  though  the  case  of  Bacon  and  Waller,  3  Buls.  was 
adjudged  according  to  Clayton's  case,  that  the  date  and  day  of 
the  date  were  all  one,  and  the  day  to  be  taken  exclusive;  so  that 
a  lease  there  dated  and  delivered  26  May,  habendum  from  the 
date,  did  not  begin  till  27  May;  and  it  appears  both  by  (a)  Buls. 
and  Rolls,  that  the  judgment  therein  given  was  founded  on  the 
case  of  Llewelyn  and  Williams,  where  the  date  and  day  of 
the  date  were  held  all  one;  yet,  as  it  appears,  the  reason  of 
that  case  was  upon  a  computation  from  a  time  past,  and  that 
the  lease  therein  did  not  begin  in  point  of  interest  upon  the  day 
it  bore  date,  and,  by  consequence,  was  no  warrant  for  the  judg- 
ment that  was  given  in  Bacon  and  Waller'*  case;  and  then  that 
judgment  being  founded  on  the  authority  of  the  former  case, 
can  be  of  authority  no  farther  than  as  it  agrees  with  that  former 
case,  and  then  it  is  of  none  at  all,  because,  as  appears  before,  it 
varied  materially  from  it ;  therefore,  the  diversity  taken  by 
Serjeant  Moore,  which  is  likewise  warranted  by  the  case  of 
(b)  Osbourn  and  Eider,  seems  to  remain  unshaken,  and  to  be 
the  true  distinction  for  settling  the  books. 

In  ejectment  the  plaintiff  declares  of  a  lease  7  Jan.  by  inden- 
ture dated  6  Decemb.  habend.  a  die  datus  indentures  predict.,  and 
gave  in  evidence  a  lease  dated  6  Decemb.  habend.  a  temper e  con- 
fectionis  indenture,  and  it  was  held  not  the  same  lease  whereof 
the  plaintiff  declares,  because,  says  the  book,  a  die  datus  excludes 
the  day.  But  a  better  reason  seems  to  be,  because  it  does  not 
agree  in  point  of  description  with  the  lease  whereof  he  declares; 
for  if  the  declaration  had  been  of  a  lease  7  Jan.  habend.  a  -6  die 
Decemlrris,  then  by  the  authority  of  Llewelyn's  case  this  had 
been  good ;  yet  being  upon  a  computation  from  a  time  past,  the 
day  of  the  date  must  be  pleaded  exclusively:  but  when  he 
declares  of  a  lease  7  Jan.  by  indenture  dated  6  Decemb.  habend. 
a  die  datus,  this  must  be  intended;  a  description  of  the  lease  as  it 
is  comprised  in  the  indenture;  and  when  he  afterwards  shews 
an  indenture,  containing  a  lease  habend.  a  tempore  confectionis, 
this  is  a  description  of  another  lease,  and  not  of  that  which  was 
to  begin  a  die  datus.  And  this  likewise  seems  to  be  the  reason, 
that  in  another  case,  where  the  plaintiff,  in  bar  of  an  avowry, 
pleaded  a  lease  30  March  habend.  from  the  feast  of  the  Annunci- 
ation next  before,  and  upon  traverse  of  the  lease  modo  fy  forma, 
the  jury  found  a  lease  to  the  plaintiff  on  the  25th  day  of  March 
for  one  year  from  thence  next  ensuing;  and  though  held  not  to 
be  the  same  lease  the  plaintiff  pleaded,  because  this  begins  on 
the  25th  of  March  inclusive,  and  the  lease  pleaded  from  the 
25th  of  March  exclusive,  yet  the  plaintiff  had  judgment,  it  being 
found  in  substance  that  the  plaintiff  had  such  a  lease  as  by 
force  thereof  he  might  have  common  the  nth  of  April  follow- 
ing, fyc.  but  agreed  clearly,  that  if  he  had  declared  so  in 
ejectment,  it  would  have  been  against  him,  because  there  he 
demands  and  recovers  the  term,  and  therefore  must  set  out  his 
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title  truly,  which  appears  to  have  been  by  a  lease  dated  and  exe- 
cuted the  25th  of  March)  habend.  from  thenceforth;  and  there- 
fore a  lease  executed  but  the  3oth  of  March,  and  dated  the  2jth 
of  March,  habend.  from  thenceforth,  could  not  be  the  same,  not 
agreeing  in  point  of  description.  But,  if  the  truth  had  been  that 
the  lease  had  been  executed  but  the  3oth  of  March,  then,  it 
seems,  he  might  have  declared  of  a  lease  then  made  habend. 
from  the  2jth  day  of  March,  being  a  computation  from  a  time 
past,  though  the  lease  were  dated  25 th  March,  habend.  from 
henceforth,  because  it  did  not  then  begin  in  interest.  But  qiuere, 
if  the  better  way  in  all  these  cases,  to  prevent  any  mistakes,  be 
not  to  declare  of  a  lease  dated  such  a  day,  habend.  from  hence- 
forth, or  from  the  making,  or  from  the  day  of  the  date,  or  day  of 
the  making,  fyc.  exactly  as  it  is  in  the  lease  *,  with  apritno  deli-  *  This  is  now 
berat.  such  a  day,  if  the  truth  be  so,  rather  than  for  the  lessor  to  the  form  con- 
take  upon  him  to  judge  when  the  day  shall  be  taken  inclusive,  stan*ly  used  by 
and  when  exclusive,  and  so  as  in  this  case  to  declare  of  the  ^ 
habend'  a  25  die  Martii,  when  in  truth  the  habend.  was  worded 
from  henceforth?  though  if  the  lease  had  been  executed  but 
30  March,  it  seems  that  if  he  had  declared  of  a  lease  30  March 
habend.  a  25  March,  this  had  been  good,  for  the  reasons  before- 
mentioned. 

A  lease  in  reversion  was  made  to  commence  adfestum  Annun-  Cro.  Car.  cox. 
ciationis  after  the  former  lease  should  be  determined ;  and  it  was  Lloyde  T. 
objected,  that  it  ought  to  be  afesto  Annwiciationis ,-  yet  the  court  Gregory, 
held  it  to  be  all  one,  for  that  there  shall  be  no  fraction  of  a  day : 
but  quaere,  how  this  would  have  made  a  fraction  of  a  day  ?  for 
there  seems  to  be  a  whole  day's  difference,  ad  including  the  feast- 
day,  and  a  excluding  it. 

A  parson  leases  by  indenture  the  tithes  of  200  acres  of  land  Yelv.  131. 
to  the  owner  of  the  land,  of  which  he,  and  his  wife,  and  his  heirs  Edmonds  Y. 
were  seised,  habend.  from  Mich,  next  following  to  him  and  his  Soothe, 
heirs,  during  the  life  of  the  parson:  the  lessee  dies,  and  his  wife 
had  the  200  acres  for  her  jointure,  and  married  B.,  who  let  the 
200  acres  to  the  plaintiff;  the  heir  of  the  first  husband  grants  also 
to  the  plaintiff  the  tithes  of  those  lands  at  will,  and  he  being  sued 
for  tithes  by  the  parson  against  his  own  lease,  brought  a  pro- 
hibition ;  but  a  consultation  was  after  granted.     For  by  Fleming 
C.  J.,  Fenner,  and  Williams,  the  lease  being  for  life,  and  to  begin 
at  a  day  to  come,  is  void;  for  though  tithes  are  spiritual,  and  are 
not  extinct  in  the  land,  yet  in   the  conveyance  of  them   they 
ought  to  follow  the  nature  of  land,  rent,  or  other  hereditaments 
in  esse,  which  cannot  be  granted  for  life  at  a  day  to  come.     But 
Yelverton  and  Croke  thought,  that  this  lease  being  to  the  owner 
ot  the  land,  did  not  enure  by  way  of  interest,  but  by  way  of 
discharge;  and  a  discharge  may  well  commence  at  a  day  to 
come ;  as  to  be  discharged  from  suit  tp  a  mill,  or  the  like.    But  by 
the  C.  J.  and  Williams,  as  the  plaintiff  hath  pleaded,  "  by  force 
"  of  which  the  lessee  was  seised  of  the  tithes  to  him  and  his 
"  heirs  for  the  life  of  the  parson,"  they,  as  judges,  could  not  in- 
tend it  to  be  otherwise.     And  by  Fleming  C.  J.,  it  cannot  enure 
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by  way  of  discharge,  because  there  are  no  such  words  in  the 
lease;  and  it  was  more  for  the  lessee's  benefit  to  have  it  by  way 
of  interest,  than  by  way  of  discharge;  for  then  this  would  be 
such  a  privilege  annexed  to  the  land  as  could  not  be  granted 
over;  whereas  here  the  wife  was  owner  of  the  land,  but  the  son 
and  heir  of  the  lessee  took  upon  him  to  be  owner  of  the  tithes; 
which  could  not  be,  if  the  first  lease  had  enured  by  way  of  dis- 
charge. And  Yelverton  inclined,  that  the  pleading  of  the  lease, 
and  of  the  seisin  by  force  of  it,  was  not  good. 

A  lease  of  houses  within  14  Eliz.  c.  1 1.  may  be  made  for  years 
from  a  time  to  come ;  for  that  statute  does  not  require  them  to 
begin  from  the  making,  or  day  of  the  making,  but  only  that 
they  do  not  exceed  forty  years  from  the  making. 

And  it  is  said,  that  a  lease  for  lives  being  avoided  at  common 
law,  for  that  it  was  made  to  commence  from  a  time  to  come,  an 
injunction  was  granted  out  of  Chancery  to  continue  possession. 


Bull  v. 


A  lease  to  three  for  their  lives,  habend.  a  die  datus,  is  good,  if 
livery  be  made  after  the  day  of  the  date,  because  till  livery  no- 
thing passes,  and  being  made  after  the  day  of  the  date,  it  may 
then  operate  presently :  secus,  if  livery  had  been  made  on  the 
day  of  the  date,  because  then  the  operation  of  it  must  have 
been  suspended  till  the  next  day,  which  the  law  will  not  allow. 

[The  dean  and  chapter  of  Worcester  being  seised  in  right  of 
their  church  of  one  of  the  manors  of  Charlton,  by  indenture 
bearing  date  the  26th  November  1750,  for  a  valuable  consider- 
ation granted  the  said  manor,  of  which  the  premises  in  question 
were  part,  to  the  lessor  of  the  plaintiff,  to  hold  to  him  and  his 
heirs  from  the  day  of  the  date  thereof  for  the  lives  of  three  per- 
sons, under  the  yearly  rents,  fyc.  In  the  lease,  power  was  given 
by  the  dean  and  chapter  to  their  attorney,  to  take  possession  of 
the  premises,  and  to  deliver  seisin  thereof  to  the  lessee,  according 
to  the  tenor,  effect,  and  true  meaning  of  the  said  lease;  and  in 
pursuance  of  such  power,  seisin  was  delivered  of  the  premises  by 
the  attorney  to  the  lessee,  on  the  28th  day  of  May  1751.  The 
question  was,  whether  this  lease,  being  made  to  commence  from 
the  day  of  the  date  thereof,  and  seisin  delivered  the  28th  of 
May  following,  was  good  ?  The  Court  held  that  it  was :  that 
till  livery  was  made,  the  freehold  remained  in  the  dean  and 
chapter :  that  they  would  presume  that  the  power  given  to  the 
attorney  was  to  make  livery  at  any  day  subsequent  to  the  lease,, 
which,  they  said,  was  the  true  meaning  of  the  deed;  for  by  the 
warrant  of  attorney  to  deliver  seisin  in  the  present  case,  the  deed 
should  be  substantiated  by  the  livery. 

But,  if  a  man  make  a  lease  of  land  to  hold  for  life  from  the 
clay  of  the  date,  and  make  livery  by  attorney  the  same  day  so 
cundum  Jormam  chartce,  this  is  a  void  lease.] 


Abr.  838. 
Butler  T. 
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Rule  3.  Within  what  Time  the  old  Lease  is  to  be  surrendered; 
and  herein  of  concurrent  Leases. 

Another  rule  to  be  observed  in  the  making  of  leases  upon  these  Co.  Litt.  44.  b. 
statutes  is,  that  if  there  be  an  old  lease  in  being,  it  must  be  sur-  {5"0*  a* 
rendered,   expired,   or   ended  within  a  certain  time  after  the  j  g°re>  ^ 
making  of  the  new  lease  ;  and  such  surrender  must  be  absolute,  (a)  [The 
and  not  conditional  (a)  ;  for  then  the  intent  of  the  statute  might  lessor  of  the 
be  easily  evaded,  by  setting  up  all  such  old  leases  again,  upon 
breach  of  the  condition. 


Sanm,  brought  an  ejectment  to  avoid  a  lease  made  by  his  predecessor,  as  not  being  conform- 
able to  the  above  proviso  in  the  stat.  32  H.  8.  His  objection  was,  that  the  surrender  made 
of  the  former  lease  was  with  a  condition,  that  if  the  then  prebendary  did  not  within  a  week 
after  grant  a  new  lease  for  three  lives,  the  surrender  should  be  void  ;  whereby,  as  it  was  con- 
tended for  the  plaintiff,  the  old  term  was  not  absolutely  gone,  but  the  lessee  reserved  a  power 
of  setting  it  up  again.  But  the  Court,  after  two  arguments,  gave  judgment  for  the  defendant  ; 
this  being  within  the  intent  of  the  statute,  which  was,  that  there  should  not  be  two  long 
leases  standing  out  against  the  successor.  Here,  the  new  lease  was  made  within  the  week, 
and  from  thence  it  became  an  absolute  surrender  both  in  deed  and  law.  And  the  whole  was 
out  of  the  lessee,  without  further  act  to  be  done  by  him.  In  the  proviso  in  this  act,  there  is 
the  word  ended  as  well  as  surrendered  ;  and  can  any  one  say  the  first  lease  is  not  at  an  end  ? 
This  was  no  more  than  a  reasonable  caution  in  the  first  lessee,  to  keep  some  bold  of  his  old- 
estate,  till  a  new  title  was  made  to  him.  Wilson  v.  Carter,  a  Str.  iaoi.] 

And  such  surrender  may  be  safely  made  either  to  a  corpor-  Roll.  Rep.  8a. 
ation  sole  or  aggregate,  upon  their  promise  to  make  a  new  lease  ;  |*r  G601^6 
for  if  any  single  person,  or  sole  corporation  make  such  promise,  E^vebank 
and  refuse  after  to  make  the  lease,  an  action  on  the  case  shall  lie  Comp.  In- 
against  them  ;  and  if  such  promise  be  made  by  a  corporation  cuznb.  812, 
aggregate,  though  no  action  will  lie  against  them,  because  being  8lJ* 
a  corporation  they  cannot  be  bound  without  deed,  yet  the  per- 
son who  surrendered  may  sue  in  equity,  and  compel  them  to  a 
specific  performance  of  their  promise,  and  to  make  a  new  lease  : 
but  such  suit  must  be  against  some  of  them  by  name,  as  the  dean 
in  particular,  and  the  chapter  of  the  same  place  generally  :  and 
such  suit  in  equity  seems  the  best  way  in  case  the  surrender  was 
made  to  a  sole  corporation  or  single  person,  because  in  the  ac- 
tion at  common  law,  damages  are  to  be  recovered  only,  but  no 
new  lease  made,  as  will  be  decreed  in  equity.     But  now  since 
the  statute  of  frauds  and  perjuries,  which  requires  all  surrenders  29  Car.  4.05. 
to  be  in  writing,  it  is  usual  to  have  a  covenant  from  the  person 
or  corporation,  to  whom  the  surrender  is  made,  that  they  will 
within  such  a  time  make  a  new  lease  under  such  and  such  terms. 
But,  as  it  seems,  that  statute  does  not  extend  to  surrenders  in 
law,  by  the  taking  of  a  new  lease  in  writing. 

The  statute  of  32  H.  8.  c.  28.  provides  that  such  old  lease 
shall  be  expired,  surrendered,  or  ended  within  one  year  next 
after  the  making  of  the  new  lease;  and  the  statute  18  Eliz.  c.  1  1. 
enacts,  that  all  leases  to  be  made  by  any  of  the  ecclesiastical, 
spiritual,  or  collegiate  persons,  or  others,  within  13  Eliz.  c.  10. 
of  any  lands,  fyc.  whereof  any  former  lease,  8fc.  for  years  is  in 
being,  and  not  to  be  expired,  surrendered,  or  ended  within 
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three  years  next  after  the  making  of  any  such  new  lease,  shall 
be  void,  and  of  none  effect. 

And  a  surrender  in  law  by  the  taking  of  a  new  lease,  either  to 
begin  presently,  or  at  a  day  to  come,  seems  a  good  surrender 
within  these  statutes ;  for  by  taking  such  new  lease,  though  it 
be  to  commence  at  a  future  day,  the  first  lease  is  presently  sur- 
rendered and  gone,  and  shall  not  continue  good  till  the  day  on 
which  the  second  lease  is  to  commence;  but  by  acceptance  of 
such  second  lease  the  first  is  immediately  determined ;  because 
both  leases  cannot  consist  together,  and  the  first  cannot  be  dis- 
solved or  surrendered  in  part,  and  therefore  must  be  surrendered 
for  the  whole. 

One  Small  being  possessed  of  the  manor  of  Paddington  by  a 
lease  for  years  from  a  bishop,  the  bishop  made  a  lease  to  an- 
other for  three  lives,  and  before  livery  the  tenant  surrendered 
his  former  term;  it  was  held,  that  this  surrender  was  made 
in  time,  and  the  second  lease  good,  because  it  was  no  complete 
lease  till  livery,  and  before  that,  the  first  lease  was  surrendered 
and  gone. 

And  this  rule,  that  if  there  be  any  old  lease  in  being,  it  must 
be  surrendered,  expired,  or  ended  within  the  times  before-men- 
tioned, holds  good  not  only  when  bishops,  and  other  sole  corpor- 
ations, mentioned  in  32  H.  8.  c.  28.  make  leases  by  authority  of 
that  statute  for  twenty-one  years,  or  three  lives,  without  the  as- 
sent or  confirmation  of  others ;  but  also  when  any  spiritual  or 
ecclesiastical  corporation  sole  (other  than  bishops)  do  make  such 
leases,  though  with  the  consent  and  confirmation  of  those  who  by 
law  are  to  confirm  the  same ;  and  also  when  any  spiritual,  eccle- 
siastical, or  collegiate  corporation  aggregate,  make  such  leases 
whereto  no  confirmation  of  others  was  ever  requisite.  For  the 
better  understanding  whereof,  it  will  be  necessary  to  consider  the 
learning  of  concurrent  leases,  and  what  persons,  upon  the  several 
statutes  before-mentioned,  are  capable  of  making  them,  and  in 
what  manner. 

To  begin  then  with  bishops :  it  is  to  be  observed,  that  at  com- 
mon law,  bishops,  with  the  confirmation  of  their  dean  and 
chapter,  might  have  aliened  the  possessions  of  their  church  for 
ever,  or  have  made  leases  for  what  term  of  years  they  thought 
fit ;  and  this  would  have  bound  their  successors,  though  it  were 
for  5000  years:  but  a  bishop,  without  such  confirmation,  could 
not  have  made  a  lease  to  bind  his  successors,  though  but  for  one 
year;  both  of  which  being  great  mischiefs,  were  remedied  by 
32  H.  8.  c.  28.  and  i  Eliz.  c.  19.  For  whereas  before  32  H.  8. 
c.  28.  bishops  could  not  make  any  lease  at  all  to  bind  their  suc- 
cessors, unless  it  were  confirmed  by  the  dean  and  chapter;  now 
that  statute  enables  the  bishops  alone,  without  such  confirmation, 
to  make  leases  of  all  or  any  of  their  possessions,  so  they  do  not 
exceed  three  lives,  or  twenty-one  years ;  but,  if  bishops  had  a 
mind  to  make  leases  or  grants  for  any  longer  term,  or  in  any 
other  manner  than  this  statute  warranted,  then  such  leases  or 
grants  were  out  of  the  protection  of  this  act,  and  remained  per- 
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fectly  at  common  law,  as  they  were  before,  and,  by  consequence, 
must  have  the  like  confirmation  of  the  dean  and  chapter,  in  order 
to  bind  the  successor,  as  they  must  have  in  all  cases  at  common 
law.     And  because  it  was  found  by  experience,  that  many  bishops 
made  an  ill  use  of  this  power,  and  chose  to  make  leases  for  long 
terms  of  years,  rather  than  keep  within  the  bounds  this  statute 
hath  prescribed  them,  and  sometimes  to  make  absolute  alien- 
ations of  their  possessions,  and  then  get  the  dean  and  chapter  to 
confirm  such  leases  and  alienations,  whereby  the  successor  was 
oftentimes  left  without  sufficient  to  keep  up  hospitality,  or  sus- 
tain his  dignity;  therefore,  to  remedy  this  mischief  (a)  was  the  (a)  ||This  mis- 
statute  of  i  Eliz.  c.  19.  made,  which  makes  void  all  gifts,  grants,  chief  was  par- 
8fc.  or  estates  of  any  honours,  castles,  manors,  lands,  tenements,  3^^^°^ 
or  hereditaments,  being  parcel  of  the  possessions  of  the  bishoprick,  just  at  tnis 
(other  than  for  twenty-one  years,  or  three  lives,)  so  that  now,  time,  the  sees 
after  this  statute,  no  confirmation  whatever  will  make  good  any  ^,vi"g  be,ln 
bishop's  lease,  if  it  exceed  that  term,  because  then  the  statute  witeh  Ca\h0^ 
makes  it  void,  and,  by  consequence,  not  capable  of  receiving  any  whoforesceing 
sanction  from  a  confirmation.     But  upon  these  statutes  was  the  the  revolution 
concurrent  lease  invented,  which  has  generally  obtained,  and  in  religion 
been  held  good,  and  is  in  this  manner.  theacceSon 

of  Elizabeth  was  about  to  happen,  and  that  their  interests  in  their  preferment  must  soon  be  de- 
termined, would,  it  was  to  be  expected,  employ  the  power  they  then  possessed  in  securing  a 
provision  for  themselves  out  of  the  revenues  of  their  churches.  This  was,  no  doubt,  the  t»»- 
mediate  reason  for  this  disabling  clause  in  the  act.  Ley,  78.  Latch,  241,  242.  Palm.  467. || 

If  a  bishop  solely  makes  a  lease  for  twenty-one  years  accord- 
ing to  the  statute  of  32  H.  8.  c.  28.  and  within  four  or  five 
years,  or  more,  before  the  end  of  that  lease  makes  a  new  lease  to 
another  for  twenty-one  years,  to  begin  from  the  making,  fyc.  this 
second  lease,  if  it  be  confirmed  by  the  dean  and  chapter,  and  be 
in  every  thing  else  pursuant  to  the  exception  in  the  i  Eliz.  c.  19. 
is  good  as  a  concurrent  lease,  for  these  reasons:  i.  Because  such 
lease,  though  it  be  not  good  within  the  32  H.  8.  c.  28.  by  reason 
the  first  lease  is  not  surrendered  or  expired  within  a  year  after 
the  making  thereof;  yet  being  confirmed  by  the  dean  and  chap- 
ter, it  remains  a  good  lease  at  common  law,  and  then  if  it  be 
not  void  within  the  exception  of  i  Eliz.  c.  19.  the  successor  shall 
be  bound.  And  that  it  is  not  void  within  that  statute,  appears 
both  from  the  letter  and  meaning  of  the  exception ;  for  the 
words  are,  other  than  for  twenty-one  years,  or  three  lives,  from  such 
time  as  any  such  lease  shall  begin ;  now  this  second  lease  does  not 
exceed  twenty-one  years  from  the  time  it  begin*,  being  for 
twenty-one  years  only  from  the  making,  and  so  within  the  ex- 
press words  of  the  exception.  2.  This  is  not  void  within  the 
meaning  of  the  exception,  because  for  so  many  years  as  were  to 
come  of  the  first  lease  this  is  good  only  by  estoppel,  and  not  in 
interest (d);  for  the  second  lessee  can  have  no  benefit  of  it  so  (a)  ||  A  lease  in 
long  as  the  first  lease  endures,  and  then  against  the  successor  being  is  only 
there  is  in  effect  no  more  than  a  lease  for  twenty-one  years ;  l^a'  *n  P°*j" 
for  the  second  lease,  being  in  effect  void  for  all  the  years  that  *wncurrent 
are  to  come  of  the  first  lease,  those  years  that  are  to  come  of  the  lease  is  not  a 

first 
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It  operates  first  lease,  and  those  that  will  then  remain  of  the  second  lease? 
only  by  estop-  make  in  all  no  more  than  twenty-one  years  at  one  time,  and  so 
no  interesTSCS  not  against  tne  meaning  of  that  exception.  3.  Such  second 
during  the  lease  is  so  far  from  being  prejudicial  to  the  successor,  that  it  is 
former  lease,  rather  for  his  benefit  (b\  for  now  he  will  have  the  rent  reserved 
The  statute  of  on  the  first  ]ease  durjng  the  residue  of  that  term,  and  may  also 
to  restrafn  "  at  tne  same  time  recover  the  rent  reserved  upon  the  second  leases 
leases  in  re-  being  only  for  years,  because  the  lessee  is  estopped  to  say  he  did 
version ;  not  take  such  lease  under  such  reservation :  and  so  the  successor 

therefore  by     wi|l  nuve  two  rents  instead  of  one;  though -if  the  second  lessee 

lease  in ;»«"£>  should  enter,  and  be  evicted  by  the  first  lessee,  this  would  cause 
the  legislature  *  • 

meant  a  lease  a  suspension  or  the  rent  reserved  on  the  second  lease.  How- 
in  possession,  ever,  the  successor  suffers  no  prejudice,  because  though  he  can- 
PerYatesJ.  not  distrain  for  the  second  rent  during  the  continuance  of  the 
Sewell  Tfii  **rst  lease>'  a"d  though  the  re-entry  of  that  first  lessee  should 
Rep.  626.  amount  to  an  attornment,  and  give  the  rent  thereon  reserved  to 
(b)  Thistene-  the  second  lessee;  yet  the  bishop,  or  his  successor,  may  always 

fit, as  Mr,  Sug-  maintain  an  action  of  debt  against  the  second  lessee  for  the  rent, 

den  well  oh-      an(j  SQ  w^  «n  &jj  eyents  ^  sure  Qf  one  rent 

serves  in  his 

Treatise  on  Powers,  599.,  is  no  other  than  a  fruitful  field  of  litigation.  || 

10  Co.  60.  b.  But  this  lease,  though  it  be  not  either  against  the  letter  or 

Moore,  109.  meaning  of  the  exception  in   i  Eliz.  c.  19.,  yet  since  it  is  not 

firt  But  one  warranted  by  32  H.  8.  c.  28.,  it  must  be  confirmed  by  the  dean 

book  says,  and   chapter,  as  before  the   i  Eliz.  c.  19.,  all  leases  not  pur- 

that  confirm-  suant  to  32  H.  8.  c.  28.  must  have  been,  to  bind  the  successor  : 

ation  of  such    ancj  sucn  confirmation  must  be  in  the  (a)  life  of  the  bishop  who- 

concurrent 

lease  in  the       makes  Jt- 

vacation  of  the  bishoprick,  is  good  enough.     4  Leon.  78.     Qutsre? 

Co.Litt.44.b.        But  after  such  lease  for  years,  the  bishop  cannot  make  a  lease 

Palm. 466.,  &c.  for  three  lives  to  be  good  by  way  of  concurrent  lease,  though  it 

A/T      *  ke  confirmed  by  the  dean  and  chapter ;  but  such  second  lease,. 

Leon^o/3'      whether  it  be  made  to  begin  presently,  or  by  way  of  lease  or 

Latch,  241.       grant  in  reversion,  and  attornment  upon  it,  is  against  the  ex- 

aBrownl.  162.  ception  in  the   i  Eliz.  c.  19.,  and,  by  consequence,  shall   not 

Cro.  Ehz.  141.  km(j  the  successor.     ]?or  the  words  of  the  exception  are,  other 

Ley,?1?3          ^an  teases  for  three  lives,  or  twenty-one  years,  in  the  disjunctive; 

Cro.  Eliz.  in.  so  that  there  ought  to  be  only  one,  or  only  the  other  in  being 

at  a  time   against  the  successor,  and  not  both  together:  for 

which  reason  also,  after  a  lease  for  three  lives,  the  bishop  cannot 

make  a  lease  for  twenty-one  years  to  bind  the  successor,  though 

with  the  confirmation  of  the  dean  and  chapter,  because  then 

there  would  be  both  a  lease  for  three  lives  and  twenty-one 

years  in  being  at  a  time,  which  that  statute  does  not  allow  of 

And  if  the  lease  in  reversion  for  three  lives  should  be  good  as  a 

concurrent  lease,  then  would  the  successor  have  no  remedy  for 

Vide  tit.  the  rent  thereon  reserved  during  the  first  lease.     Not  by  dis- 

Kents.  tress,  because  the  possession  was  only  a  pledge  for  the  rent 

reserved  on  the  first  lease.     Not  by  action  of  debt,  because  that 

does  not  lie  for  rent  reserved  on  an  estate  of  freehold  during  the- 

cen- 
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continuance  thereof  (a).     Not  by  assize,  because  he  had  no  seisin  (a)  [See 
of  it;  and  though  ex  vi  termini  the  rent  is  payable,  because  5G-3-c-*7-J 
after  the  lease  for  years  determined  the  lessor  may  distrain  for 
all  arrears;  yet  that  is  only  a  possibility  or  contingency;  for 
the  lease  for  years  may  outlast  the  three  lives,  and  then  they, 
by  reason  of  their  reversionary  interest,  having  the  present  rent 
of  the  lessee  for  years,  if  they  all  die  before  the  determination 
of  the  lease  for  years,  the  bishop  and  his  successors  will  lose  all 
that   rent,  and    so   have   nothing   to  maintain   hospitality,   or 
sustain  the  dignity  of  their  see?,  which   this  statute  of  i  Eliz. 
c.  19.  intended  chiefly  to  provide  for.     And  though  the  first 
lease  were  for  three  fives,  and  the  second  only  for  twenty-one 
years,  yet  that  will  not  bind  the  successor ;  because  though  an 
action  of  debt  might  be  maintained  against  the  lessee  for  years 
for  the  rent  reserved  on  his  lease  during  the  lease  for  lives,  yet 
such  lease  for  lives  and  years  at  the  same  time  is  against  the 
words  of  the  exception  of  i  Eliz.  c.  19.,  which  are  in   the  dis- 
junctive.    It  may  also  happen  that  the  lessee  for  years  is  worth 
nothing,  and  then  if  the  three  lives  should  outlive  such  subse- 
quent lease  for  years,  the  successor  of  the  bishop  would  lose  all 
that  rent,  and  so  suffer  in  his  revenues,  against  the  design  and 
meaning  of  the  act ;  which  proves,  that  the  concurrent  lease 
holds  place  only  where  both  are  for  years ;  so  that  the  certain 
determination  of  the  first,  and  commencement  of  the  second  are 
known  immediately  upon  the  making  thereof,  and  the  successor 
will  in  all  events  be  sure  of  a  remedy  by  way  of  distress,  for 
the  one  rent  and  the  other,  as  they  respectively  commence ;  and 
also  by  action  of  debt  or  covenant  upon  the  contract  in  the 
mean  time,  if  such  concurrent  lease  should  be  construed  to  pass 
a  reversionary  interest,  and   entitle  him  to  the  rent  reserved 
upon  the  first  lease  by  an  unwary  or  wilful  attornment  of  the 
first  lessee.     And  this  concurrent  lease  for  years  has  not  escaped 
the  censure  of  some  learned  men,  though   being  adjudged  at 
first  in  the  Exchequer  Chamber,  by  a  majority  of  ten  judges(6),  it  (*)  (JThis  de- 
has  been  ever  since  allowed  for  law  ;  for  my  lord  chief  justice  c'si°n  i°  the 
Vaughan  says,  that  this  concurrent  lease  is  neither  within  the  ^CoUie^was 
letter  nor  meaning  of  the  statute  i  Eliz.  c.  19.,  the  words  of  according  to  ' 
which  are,  other  than  for  twenty-one  years,  or  three  lives,  and  the  report  of 
in  that  case  there  is  aoother  lease  in  esse  than  for  twenty-one  *f  °?re  anc* 
years,  or  three  lives  ;  for  there  are  two  leases  in  esse,  and   so  termed"  as 
more  than  the  statute  warrants ;  and  that  the  statute  intended,  here  stated, 
when  the  first  lease  expired,  the  bishop  who  should   then  be,  by  a  majority 
should  have  the  advantage  to  make  a  new  lease,  which  by  allow-  of  ten  judges, 
ing  such  concurrent  lease  may  be  prevented  perpetually,  except  sMdMead  J 
by  way  of  remainder.     And  as  for  the  intent  of  the  statute,  he  being  the  dis- 
said,  though  the  party  is  estopped  in  pleading,  yet  the  jury  are  sentingjudges. 
not,  but  may  find  the  truth  of  the  case ;  and  if  the  party  dies  to  But  in  sub~ 
whom  such  concurrent  lease  is  made,  neither  his  executors  nor  ^tfto  ^idi 
administrators  are  estopped ;  for  otherwise  they  would  pay  a  His  spoken  of, 
rent  for  nothing,   which  'would  be  in   their  own  wrong,  and  it  is  admitted 

airainst  the  right  of  the  testator,  (r)  '  .v  the  courts 

•  ;  have  been 
carried 
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carried  only  by  one  or  two  voices  of  the  judges.  Evans  v.  Ascough,  Latch,  233.  Palm. 
457- — In  addition  to  what  is  here  said  by  Lord  C.  J.  Vaughan,  we  find  Hutton  J.  in  the  case 
of  Bishop  of  Winchester  v.  Freeman.  Ley,  78.,  treating  the  case  of  Fox  v.  Collier  as  ill- 
decided,  as  a  resolution  according  to  the  very  words,  but  without  question,  against  the  very 
intent  of  the  makers.  And  Holborn,  in  his  argument  in  Evans  v.  Ascough,  Latch,  233. 
Palm.  457.,  observes,  that  the  iSEliz.  c.  u.  was  a  parliamentary  judgment  against  the 
decision.  And  in  the  same  case,  Doddridge  J.  said,  that  a  concurrent  lease  was  very  mis- 
chievous, and  that  the  case  of  Fox  v.  Collier  was  carried  only  by  one  or  two  voices  of  the 
judges.  But  Whillock  J.  thought  that  not  a  reason  to  dispute  it,  and  Jones  J.  agreed  with 
him;  and  Whttlock  seemed  to  think  that  the  decision  ought  to  be  the  same,  if  the  point 
were  res  nova.  In  the  case  of  Threadneedle  v.  Lineham,  3  Keb.  372.  Ellis  J.  thought  the 
opinion  of  Mr.  Justice  Hutton  was  not  to  be  put  in  balance  with  the  resolution  in  Fox  v. 
Collier.  Windham  J.  however  seemed  to  think,  that  the  statute  intended  leases  in  interest 
only.  In  Touchst.  269.,  it  is  said,  but  no  case  is  referred  to,  that  in  the  case  of  a  power  to 
make  leases  for  twenty-one  years,  if  the  party  make  more  leases  for  twenty-one  years  than  one 
at  one  time,  they  are  all  void  but  the  first ;  because  it  is  against  the  intention  of  the  parties, 
though  it  be  not  against  the  words.  If  Doddridge  were  the  author  of  this  book,  as  is  gene- 
rally supposed,  this  passage  shews  that  he  continued  of  the  opinion  he  expressed  in  Evans  v. 
Ascough,  supra.  See  further  the  judicious  observations  on  this  point  in  Mr.  Sugden's  Treatise 
of  Powers,  c.  x.  $3.  div.  3.)!  (c)  3  Keb.  378.  Degg.m. 

Comp.  In-  it  appears  by  the  cases  before-mentioned,  how  and  in  what 

cun  manner  bishops  may  make  concurrent  leases,  not  being  re- 

strained therefrom  by  the  i  Eliz.  c.  19.  In  the  same  manner 
likewise  might  deans  and  chapters,  masters  and  fellows  of  any 
college,  and  other  persons  mentioned  in  the  13  Eliz.  c.  10.,  not 
being  restrained  therefrom  by  that  statute;  but  that  being 
found  a  great  mischief,  was  remedied  and  qualified  by  1 8  Eliz. 
c.  u.,  which  makes  all  leases  by  any  of  the  said  ecclesiastical, 
spiritual,  or  collegiate  persons,  or  others  of  any  of  their  eccle- 
siastical, spiritual,  or  collegiate  lands,  tenements,  or  heredita- 
ments, whereof  any  former  lease  for  years  is  in  being,  not  to 
be  expired,  surrendered,  or  ended,  within  three  years  after  the 
making  of  any  such  new  lease,  to  be  void  and  of  none  effect ; 
so  that  within  these  bounds  they  may  likewise  make  concurrent 
leases  for  years. 

a  Brownl.  134.  The  dean  and  chapter  of  Norwich,  8  Eliz.  made  a  lease  to  A. 
158. 164.  for  ninety-nine  years,  to  begin  after  the  end  of  a  former  lease 
Co^Litt.ifj.b.  tnen  *n  being,  which  happened  35  Eliz.;  afterwards,  in  42  Eliz. 
the  dean  and  chapter  made  a  lease  to  the  plaintiff  for  three 
lives,  rendering  the  antient  rent  quarterly,  and  covenanted  to 
acquit  and  save  harmless  the  plaintiff  and  the  lands  demised  to 
him,  during  the  lease,  by  reason  of  an£  lease  made  by  them, 
or  any  of  their  predecessors  ;  and  livery  was  made  upon  it ;  but 
it  did  not  appear  whether  it  was  the  same  dean  that  made 
the  lease  to  A.,  nor  that  A.  had  then  entered  :  and  now  the 
plaintiff  being  evicted  by  the  assignee  of  A.,  brought  his  action 
of  covenant  against  the  dean  and  chapter ;  and  had  judgment 
by  reason  of  the  express  covenant ;  and  also,  because  it  did  not 
appear  that  the  dean,  who  was  party  to  the  plaintiff's  lease, 
was  dead.  For  it  was  agreed,  that  the  lease  to  the  plaintiff 
would  be  void  against  the  succeeding  dean  by  the  18  Eliz.  c.  1 1., 
because  there  were  then  above  three  years  of  the  first  to  come. 

But 
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But  Coke  held,  that  though  there  were  four  or  five,  or  more 
years  of  a  former  lease  to  come,  yet,  if  that  former  lease  were 
surrendered  within  three  years  after  the  making  of  a  second 
lease  for  years,  such  surrender  would  make  good  the  second 
lease ;  but,  if  the  first  lease  were  for  years,  and  the  second  for 
lives,  then,  though  there  were  but  two  years  to  come  of  the 
first  lease,  yet  the  second  would  be  void,  which  perhaps  may 
be  for  the  reasons  mentioned  in  the  concurrent  leases  by  bishops  : 
but,  if  so,  then  what  my  Lord  Coke  says  in  the  same  case  must 
be  a  mistake,  that  if  the  plaintiff  (whose  lease  was  for  three 
lives)  had  procured  A.  within  three  years  to  have  surrendered 
his  lease  to  him,  that  this  would  have  made  good  his  own  lease, 
which  cannot  be  if  what  he  said  before  be  true;  idea  q. 

But  for  such  houses,  and  so  much  land,  as  by  14  Eliz.  c.  n.  Comp.  In- 
they  may  let  for  forty  years,  they  cannot  make  leases  in  reversion  cumb.  807 
or  concurrent  leases,  because  that  statute  expressly  forbids  leases 
in  reversion  thereof;  and  the  18  Eliz.  c.  u.  relates  only  to  the 

13  Eliz.  c.  10.  as  appears  by  the  following  case. 

In  trespass  upon  special  verdict  it  was  found,  that  the  dean  Hunt  v. 
and  chapter  of  Paul's  made  a  lease  for  forty  years  of  a  house  in  Singleton, 
London   to  begin  presently,  there  being  then  ten  years  of  a  Cr-E1-5<54. 
former  lease  to   a  stranger  to  come;  and  the  Court  held  this 
second  lease  merely  void  by  13  Eliz.  c.  10.  and  not  warranted 
by  14  Eliz.  c.  1 1.  which  makes  good  leases  of  houses  in  market- 
towns  for  forty  years,  so  they  be  not  made  in  reversion ;  and 
this  lease,  though  it  be  made  to  begin  presently,  yet,  there  being 
another  lease  in  esse,  is  a  lease  in  reversion,  for  so  much  as  Vent.  246. 
remains  of  the  former  lease.     And  so  it  was  resolved  in  C.  B.  Carter,  9. 

14  Car.  2.  in  the  case  of  IVynn  and  Wild,  of  a  lease  of  the  dean 
and  chapter  of  Westminster ;  and  though  this  was  properly  a 
concurrent  lease,  yet  being  a  lease  in  reversion,  it  is  forbidden 
within  the  express  words  of  the  14  Eliz.  c.  1 1.  and  so  void  against 
the  successor. 

A  vicar  having  made  a  lease  for  years  of  a  house  in  a  market-  Vent.  244. 
town,  and  of  lauds  thereunto  appertaining,  anno  1672,  when  »Lev. 61. 
there  were  but  two  years  of  that  lease  to  come,  let  it  to  another  3 
for  twenty-one  years  from  Michaelmas  then  next,  reserving  the  Bayly  v'!' 
ancient  rent  during  the  term,  payable  at  the  four  most  usual  Murin. 
feasts,  or  within  ten  days  after,  and  this  lease  was  confirmed  by 
the  archbishop,  (patron  of  the  vicarage,)  and  the  dean  and  chap- 
ter ol' Canterbury.     If  the  succeeding  vicar  was  bound  by  this 
lease,  was  the  question?  and  adjudged  by  all  the  Court,  that  he 
was  not.     i.  It  was  adjudged,  that  the  death  of  the  vicar,  by 
eighty  days,  did  not  make  such  non-residence  as  would  avoid 
the  lease  within  the  statute  of  non-residence.     2.  That  though 
the  rent  were  reserved  at  the  usual  feasts,  or  within  ten  days 
after ;  (and  therefore  as  it  was  urged,  the  term  ending  at  Michael- 
mas, would  be  expired  before  the  last  day  of  payment ;  though 
for  the  other  days  it  was  agreed  to  be  for  the  successor's  advan- 
tage, because  the  predecessor  might  die  within  the  ten  days,  and 
then  the  successor  would  have  that  whole  quarter's  rent;)  yet  the 

VOL.  IV.  Z  z  Court 
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Court  resolved  (hat  the  reservation  was  good  in  the  whole,  and 
that  being  reserved  during  the  term,  there  should  be  no  ten 
days  given  to  the  lessee  for  the  last  payment,  according  to  Bar- 
wick  and  Foster's  case,  Cro.  Jac.  227.  233.  3.  It  was  adjudged 
that  this  was  a  lease  in  reversion,  and  so  not  warranted  by 
14  Eliz.  c.  ii.  which,  as  to  houses  in  market-towns,  repeals  the 
i3Eliz.  c.  10.  but  excepts  leases  in  reversion;  and  this  lease 
being  to  commence  at  Michaelmas  next,  was  properly  a  lease  in 
reversion,  and  differs  from  a  grant  of  a  reversion.  And  further, 
they  all,  but  Hale,  held,  that  if  this  lease,  in  this  case,  had  been 
made  to  commence  presently,  yet  it  would  have  been  void,  there 
being  another  lease  in  being,  so  that  for  so  many  years  as  were 
to  come  of  the  former  lease,  it  would  be  a  lease  in  reversion ; 
and  they  held,  that  the  18  Eliz.  c.  1 1.  which  permits  concurrent 
leases,  so  that  there  be  not  above  three  years  of  the  former  lease, 
Sfc.  extends  only  to  13  Eliz.  c.  10.  and  recites  that,  but  not  the 
14  Eliz.  c.  n.  nor  makes  any  alteration  thereof.  But  Hale 
doubted  of  this,  and  inclined  rather  contrary,  that  if  the  lease 
had  been  made  to  commence  presently,  it  had  been  good ;  be- 
cause there  were  not  then  three  years  of  the  former  lease  to 
come,  and  he  thought  the  18  Eliz.  c.  n.  was  a  qualification  as 
well  of  leases  upon  the  14  Eliz.  c.  n.  as  upon  13  Eliz.  c.  10. 
i.  Because  the  14  Eliz.  c.  n.  is  an  appendix  to  13  Eliz.  c.  10. 
and  only  enlarges  it  as  to  houses  in  cities  and  market-towns; 
and  therefore  the  18  Eliz.  c.  1 1.  reciting  the  13  Eliz.  c.  10.  does, 
by  consequence,  recite  also  the  14  Eliz.  c.  1 1.  2.  Because  there 
is  such  a  connection  between  all  the  statutes  concerning  eccle- 
siastical persons,  that  they  have  been  generally  taken  into  the 
construction  of  one  another;  and  that  though  32  H.  8.  c.  28.  is 
not  recited  either  in  the  i  Eliz.  c.  19.  or  13  Eliz.  c.  10.  yet  a 
lease  is  not  warranted  by  those  statutes,  unless  it  hath  the  quali- 
fications required  by  32  H/8.  c.  28.  3.  From  the  great  rum- 
mage it  would  make  in  leases,  if  they  should  be  void,  when  there 
was  ever  so  little  of  a  former  lease  unexpired. 

The  president  and  scholars  of  Magdalen  College  in  Oxford 
1  made  a  lease  of  a  house,  Sfc.  for  twenty  years,  and  ten  years 
before  the  expiration  thereof  made  a  lease  to  another  for  twenty 
years,  to  begin  after  the  expiration  of  the  first  lease;  though  this 
be,  in  strict  propriety,  a  lease  in  reversion,  yet  it  was  said  to  be 
good,  and  to  stand  well  within  14  Eliz.  c.  n.,  because  these 
contracts  or  leases  do  not  intermix,  but  the  one  stands  well  with 
the  other,  and  both  together  do  not  exceed  the  forty  years  com- 
prised in  the  statute,  which  doth  not  hinder  leases  to  be  made 
from  a  day  to  come :  but  this  opinion  is  (a]  denied  to  be  law, 
and  seems  also  to  be  expressly  against  the  foregoing  cases, -where 
such  lease  to  begin  at  a  day  to  come,  there  being  then  another 
lease  in  esse,  is  condemned,  though  both  did  not  exceed  the  term 
of  forty  years  in  the  whole. 


Rule 
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Rule  4.  That  such  Leases  are  not  to  exceed  three  Lives,  or 
twenty-one  Years. 

A  fourth  rule  to  be  observed  for  making  these  leases  good  in  xoCo.  61.  b. 
law  is,  that  they  do  not  exceed  three  lives,  or  twenty-one  years,  ^2-  *• 
from  the  making  thereof;  therefore,  if  a  bishop  makes  a  lease  for 
four  lives,  and  one  of  them  dies  in  the  life  of  the  bishop,  so  that 
at  his  death  there  are  but  three  lives  in  being,  yet  the  lease  is 
void  against  the  successor,  because  being  void  by  i  Eliz.  c.  19. 
at  the  time  when  it  was  made,  no  subsequent  accident  can  make 
it  good. 

So,  if  a  lease  be  made  for  three  lives  in  this  manner,  viz.  to  Cro.  Car.  95. 
one  for  life,  remainder  to  a  second  for  life,  remainder  to  a  third  Owen  and 
for  life,  this  lease  is  void  against  the  successor;  because,  other-  uptj  ees> 
wise  the  two  first  would  be  dispunishable  of  waste  during  their  [This "point 
lives,  by  reason  of  the  intermediate  remainder;  and  so  dilapida-  was  made 
tions,  and  other  mischiefs,  which  the  statutes  intended  to  pro-  and  argued 

vide  against,  would  be  let  in.  ?l  ^e  bar» 

in  the  case 

referred  to,  but  the  court  gave  no  opinion  upon  it.] 

So,  if  an  archdeacon  makes  a  lease  for  three  lives,  according  Ley.  74. 
to  the  statutes,  and  the  lessee  makes  a  lease  for  100  years,  which  " 'S^0P  °£ 
is  confirmed  by  the  archdeacon,  bishop,  dean,  and  chapter,  yet  ca^e  °r  £Q 
such  lease  shall  not  bind  the  successor:  or,  if  a  bishop  makes  a  15.  a. 
lease  for  three  lives,  reserving  the  ancient  rent,  and  then  makes  a 
a  lease  for  100  years,  if  three  men  so  long  live,  which  is  con- 
firmed by  the  bishop  and  chapter ;  yet  may  the  successor  avoid 
this  lease,  and  yet  these  are  out  of  the  words  of  the  statutes : 
but  if  they  are  not  to  be  construed  to  be  within  the  meaning 
thereof,  the  statutes  would  signify  nothing,  and  all  ecclesiastical 
persons,  by  such  evasions,  might  get  out  of  the  acts,  and  make 
what  alienations  they  pleased. 

If  a  lease  be  made  to  A.  for  the  lives  of  Z?.,  C1.,   and  D.,  this  Cro.  Ja.  76. 
is  a  good  lease;  for  a  lease  to  one  for  the  lives  of  three  others,  Baugh  v. 
and  a  lease  to  three  for  their  lives,  is  all  one,  within  the  intent  ^fJ|?TSfJ 
of  these  statutes;  for  three  lives  are  the  measure  of  the  estate,  same  con- 
which  is  all  the  statutes  require,  (a)     But  a  lease  for  ninety-nine  struction 
years,  dcterminable  on  three  lives,  seems  not  good  within  the  w°uld  extend 
statutes  of  the  i  Eliz.  c.  19.  and  13  Eliz.  c.  10.  which  make  void  t°^J>r"Jf te 
all  estates,  gifts,   grants,  &>c.  (other   than    for   three  lives,    or  leasing,  but 
twenty-one  years) ;  so  that  a  lease  for  ninety-nine  years,  deter-  the  lease 
minable  on  three  lives,  being  neither  of  those,  falls  within  the  niustberaade 

disability-  and  voidance  of  the  first  part  of  those  acts. 

in  cste, 

T.  Raym.  163.,  and  the  lives  must  be  concurrent ;  the  candles,  as  the  phrase  is,  must  all  be 
burning  at  the  same  time,  although  the  power  is  to  demise,  "  for  one,  two,  or  three  lives," 
which  seems  to  import  succession.  Doe  v.  Halcombe,  7  T.  R.  713.  Sugd.  Pow.  602. || 

But  a  lease  by  husband  seised  of  lands  in  right  of  his  wife,  or  Cro.  Car.  az. 
jointly  with  his  wife,  of  an  estate  of  inheritance  for  sixty  years, 
if  they  should  so  long  live,  was  held  sufficient  to  bind  the  wife 
surviving,   within  the  32  H.  8.  c.  28.  and  no  question  made  of 

Zz  2  it; 
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(a)  8  Co.  70. 
#  vide  3  Keb. 
595- 


Leon.  306. 
5  Co  6.  b. 
8  Co.  70.  b. 


it;  the  only  dispute  there  being,  Whether  the  wife  ought  to 
have  joined  in  the  indenture  of  lease?  And  that  such  leases  for 
ninety-nine  years,  determinate  on  three  lives,  are  good  within 
that  statute,  appears  from  the  reasoning  in  (a)  Wliitloclfs  case ; 
where  it  is  adjudged,  that  if  a  man  has  power  to  make  leases 
absolutely  or  generally,  (as  the  several  persons  comprised  in  the 
statute  of  32  H.  8.  c.  28.  have,)  and  a  proviso  or  restraint  comes 
after,  (as  in  that  act  it  does,)  that  such  leases  shall  not  exceed 
the  number  of  twenty-one  years,  or  three  lives  at  the  most; 
there,  a  lease  for  ninety-nine  years,  determinable  on  two  or 
three  lives,  is  good  within  the  first  part  of  the  act,  and  not  made 
void  by  the  last  part  thereof,  because  it  does  not  exceed  the 
three  lives  thereby  allowed,  though  it  be  not  directly  for  three 
lives;  but  now  a  lease  for  ninety-nine  years,  determinable  on 
three  lives,  upon  the  statutes  of  f  Eliz.  c.  19.  &  13  Eliz.  c.  10. 
is  just  the  reverse  of  this;  for  the  first  part  of  these  acts  makes 
void  all  estates,  gifts,  grants,  <§r.  by  the  persons  therein-men- 
tioned, and  the  last  part  saves  only  leases  for  twenty-one  years, 
or  three  lives,  fyc.  so  that  this  lease  being  void  by  the  first  part 
of  these  acts,  and  not  within  the  saving  of  the  last  part,  being 
neither  for  twenty-one  years,  nor  three  lives,  shall  not  bind  the 
successor  within  these  acts.  Sed  qn<zre  de  hoc. 

But  though  these  statutes  provide  that  these  leases  shall  not 
exceed  twenty-one  years,  or  three  lives,  yet  such  leases  for  fewer 
years,  or  lives,  are  good;  for  the  intent  of  the  statute  was  only 
to  abridge  the  power  of  making  long  and  unreasonable  leases,  by 
reducing  them  to  such  a  determinate  number  of  years  or  lives, 
which  they  should  not  exceed,  but  might  be  made  as  much  under 
as  the  parties  pleased. 


Co.  Litt.  44.  b. 
47.  a.  142.  a. 
144.  a. 
7  Co.  51. 
Leon.  333. 
Bro.  tit. 
Leases,  17. 
a i.,  tit. 
Grant,  44.  59. 


5  Co.  3. 
Jewel's  case. 
Cro.  Ja.  in. 


Rule  5.  Of  what  Things  Leases  may  be  made  to  bind  the 
Successor. 

A  fifth  rule  to  be  observed  in  the  making  of  leases  upon  these 
statutes  to  bind  the  successor  is,  that  they  must  be  made  of  lands 
or  tenements  corporeal  and  manurable,  whereto  resort  may  be 
had  for  the  rent  reserved  thereout  by  way  of  distress;  for  other- 
wise the  successor  may  be  without  any  remedy  for  the  rent,  and 
so  dilapidations,  poverty,  and  all  the  other  mischiefs  the  statutes 
intended  to  provide  against,  be  let  in.  Therefore,  leases  of  fairs, 
markets,  liberties,  franchises,  advowsons,  commons,  piscaries, 
offices,  hundreds,  tithes,  or  any  other  incorporeal  inheritance, 
though  with  confirmation  of  the  dean  and  chapter,  or  other 
persons  required  by  law  to  confirm  the  same,  will  not  bind  the 
successor. 

For  the  better  understanding  of  this  rule,  it  will  be  necessary 
to  take  notice  of  some  distinctions,  which  plainly  arise  out  of  the 
books. 

i.  All  the  books  agree  that  a  lease  for  three  lives  of  tithes,  or 
other  incorporeal  inheritances  before-mentioned,  will  not  bind  the 
successor,  though  the  ancient  rent  be  reserved,  and  the  lease  or 

grant 
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grant  confirmed  ;  the  reason  whereof  is,   that  if  such  lease  or  Moore,  778. 

grant  should  be  good  against  the  successor,  he  would  then  be  Palm-  175- 

without  the  tithes,  $c.  and  have  no  remedy  for  the  rent  thereon  uSaj,  f03' 

reserved  ;  for  distrain  he  could  not  ;  because  there  would  be  no 

place  wherein  to  take  any  distress,  the  things  leased  or  granted 

being  perfectly  incorporeal  and  invisible  ;  an  assise  he  could  not 

have,  because  either  he  had  not  seisin,  or,  if  he  had,  yet  there 

would  be  nothing  to  put  in  view  of  the  recognitors;   and  an 

action  of  debt  he  could  not  maintain  during  the  lease,  because, 

being  for  three  lives,  that  is,  an  estate  of  freehold,  which  will  en- 

dure no  action  of  debt  so  long  as  it  continues;  and  so  the  suc- 

cessor would,  in  such  case,  have  no  manner  of  remedy  for  th'e 

rent  reserved,  which  would  be  against  the  express  provision  and 

intent  of  the  several  acts. 

2.  It  is  held  likewise  in  some  books,  that  a  lease  for  twenty-  s  Co-J«   Co. 
one  years  of  such  incorporeal  inheritances,  though  they  have  Liu.  44-">. 
been  usually  demised,  and  the  ancient  rent  be  thereout  reserved,  4 
that  yet  this  is  voidable  by  the  successor  within  these  statutes; 
because  though  the  rent  reserved  be  good  by  way  of  contract 
between  the  lessor  and  lessee,  and  that  debt  may  be  maintained 
for  recovery  thereof;  yet,   they  say,  it  is  not  such  a  rent  as  is 
incident  to  the  reversion,  nor  shall  pass  with  it  to  the  successor; 
and  therefore  the  successor  having  no  remedy  for  the  rent,  shall 
not  be  bound  by  tfie-  lease. 

But  this  point  seems  to  hnve  been  shaken  by  contrary  resolu-  Talentiney. 
tions   since  Jciccl's  case,   for  some  books  expressly  hold  such  Denton,  Cro. 
lease  for  years  to  be  good  against  the  successor;  because,  they  w'11*' 
say,  he  has  remedy  for  the  rent  by  action  of  debt,  and  say  it  s.  C.  Ley,  76. 
has  been  so  adjudged,  and  take  the  diversity  (a)  between  such  Palm.  105. 
lease  for  years  and  a  lease  for  life:  also,  they  say,  that  the  rent  Hard.  326. 
issues  out  of  the  tithes  in  point  of  render,  though  not  in  point  j_^m'  I 
of  remedy,  because  no  distress  can  be  taken  for  it;  but  that  is  2  Saund.jo4. 
supplied  by  the  action  of  debt  which  lies  for  such  rent,  and  shall  Keb.  63. 
devolve  on  the  successor  ;  and  that  such  rent  does  not  lie  only 
in  privity  of  contract,  as  a  sum  in  gross,   but  is  incident  to  the 
reversion,  otherwise  the  successor  could  not  have  it,  being  only 
privy  to  the  estate,   not  to  the  personal  contracts  of  his  pre-  Tippin  v. 
decessor  ;  and  to  this  opinion  the  Court  inclined,  but  thought  it  {j*r°ver«  Sir 
a  point  of  great  consequence,  and  therefore,  to  avoid  it,  gave  inah^tTcase 
judgment  on  another  point  which  was  clear.  in  the  Court 

of  Common 

Pleas  it  was  solemnly  decided,  that  a  covenant  in  a  lease  for  years  of  tidies  made  by  the 
lessee  respecting  them,  ran  with  the  tithes,  and  bound  the  assignee  of  the  lessee,  and,  con- 
sequently, that  an  action  lay  against  him  for  a  breach  of  such  covenant.  Bally  v.  Wells, 
3  Wils.  25.  Wilmot,  341.  S.  C.  (a]  But  now  the  statute  of  8  Ann.  c.  14.  has  enabled  lay 
impropriators  to  make  leases  of  their  tithes  for  life  .and  to  bring  debt  for  the  rent  ;  and 
the  5  Geo.  3.  c.  17.  sives  the  like  posver  to  ecclesiastical  persons,  as  well  as  some  other  cor- 
porations, so  that  this  diversity  no  longer  exists.)] 


3.  All  the  books  agree  that  a  lease  for  three  lives,  or  twenty-  Cro. 
one  years,  of  a  manor,   with  the  advowson  appendant,  or  of  Moore, 
lands  or  houses,   and  of  tithes  usually  let  therewith,  reserving  •*  £°j.4* 
the  ancient  rent,  <$c.  is  good,  and  shall  bind  the  successor  within   *    ° 

Z  z  3  these 
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ao3,  104. 
a  Saund.  303. 
Leon.  333. 


Lev.  333. 
Corbet  and 
deer,  cited. 


Cro.  Eliz.  690. 
Armiger  v. 
Bishop  of 
Norwich  and 
Holland. 


Palm.  174. 
Bishop  of 
Oxford's  case. 
Co.Litt.47.a. 
142.  a.  i86.b. 


5  Co.  15.3. 
10  Co.  60.  b. 
Cro.  Eliz. 

207.  440. 


these  statutes;  for  though  the  rent  does  not  issue  out  of  the  ad- 
vowson,  tithes,  fyc.  in  point  of  remedy,  yet  the  rent  is  greater 
in  respect  thereof,  and  the  successor  has  his  remedy  for  the 
whole  rent  upon  the  lands,  or  other  corporeal  inheritances  let 
therewith ;  (sed  quare,  if  the  tithes  should  be  worth  2co/.  or  300^. 
per  ann.  and  the  lands  not  above  4  or  $1.  #c.;)  and  Vaughan 
proves  this  from  the  express  words  of  13  Eliz.  c.  10.  which  are, 
That  all  leases  by  any  spiritual  or  ecclesiastical  persons,  having 
any  lands,  tenements,  tithes,  or  hereditaments,  (other  than  for 
twenty-one  years,  or  three  lives,  fyc.}  shall  be  void;  so  that  the 
statute  plainly  shews,  that  some  way  or  other  tithes  may  be  leased 
for  twenty-one  years,  or  shree  lives  ;  and  if  they  cannot  be  leased 
singly,  it  must  be  with  lands  usually  letten  therewith. 

Therefore,  where  the  dean  and  chapter  of  Norwich  leased  a 
parsonage  and  common  of  pasture,  rendering  rent,  and  i  E.  6. 
surrendered  their  possessions  to  the  king,  and  afterwards  the 
king  granted  the  parsonage,  without  speaking  of  the  common  of 
pasture ;  it  was  held,  that  the  patentee  of  the  parsonage  should 
have  all  the  rent,  and  no  apportionment  should  be  in  respect  of 
the  common ;  because  all  the  rent  issued  out  of  the  parsonage, 
and  nothing  out  of  the  common. 

A  bishop,  having  an  advowson  appendant  to  a  manor  in  right 
of  his  bishoprick,  grants  the  advowson  for  twenty-one  years,  and 
this  was  confirmed  by  the  dean  and  chapter,  yet  held  within  the 
restraint  of  i  Eliz.  c.  19.  and  void  against  the  successor;  because, 
as  was  said,  it  was  not  such  an  hereditament  whereout  a  rent 
could  be  reserved.  But  a  better  reason  seems  to  be  because  no 
rent  was  at  all  reserved,  and  then,  to  be  sure,  neither  the  pre- 
decessor nor  successor  could  have  any  benefit  thereof  by  way  of 
contract,  or  otherwise ;  nor  did  it  appear  to  have  been  usually 
letten. 

The  bishop  of  Oxford^  having  primam  vesturam  sive  tonmram 
of  certain  lands,  after  i  Eliz.  c.  19.  lets  to  the  plaintiff  for  three 
lives,  rendering  the  ancient  rent,  and  dies,  and  his  successor,  the 
now  defendant,,  enters  upon  him,  and  takes  the  hay.  It  was 
urged,  that  this  was  not  like  the  lease  of  a  fair,  because  this  con- 
cerned land,  and  was  to  be  taken  upon  the  land,  and  so  the  suc- 
cessor was  not  without  remedy,  because  he  might  distrain  the 
grass  when  it  was  cut.  But  per  curiam,  if  the  bishop  had  had 
vesturam,  or  primam  vesturam,  or  tonsitram,  from  such  a  day  to 
such  a  day,  this  had  been  such  an  hereditament  as  might  have 
been  leased;  for  there  the  bishop  or  his  lessee  might  have 
mowed,  and  after  fed  it,  during  that  time,  and  then  the  suc- 
cessor might  have  distrained  the  cattle;  but  here  the  bishop  had 
only  primam  vestwam,  viz.  only  the  cutting  of  the  grass  once 
within  such  a  time,  and  then  his  interest  is  at  an  end,  and  he 
cannot  after  feed  it;  so  that  it  is  no  hereditament  within  the 
statute,  whereof  any  lease  can  be  made  to  bind  the  successor. 

If  a  bishop,  dean,  and  chapter,  or  any  other  person  restrained 
by  these  statutes,  grant  the  next  avoidance  of  any  church  which 
they  have  in  right  of  their  bishoprick,  deanry,  %c.t  though  with 

confirm- 
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confirmation  of  all  persons  interested  therein,  yet  the  successor  And.  241. 

shall  avoid  it;  for  this  is  such  an  hereditament  as  the  statutes  M°^'j204; 

intended  to  restrain  them  from  binding  their  successors  by,  and 

no  rent  can  be  reserved  out  of  it;   for  such  grant  of  the  next 
avoidance  can  bring  no  manner  of  benefit  to  the  successor. 

It  hath  been  several  times  held,  that  bishops,  or  other  eccle-  4  Co.  24. 
siastical  persons,  are  not  restrained  either  by  the  i  Eliz.  c.  19.  or  ^e.v>  8o- 

13  Eliz.  c.  10.  from  making  grants  of  copyhold  lands  in  tee,  in  Cl^f'3  "," 
tail,  or  for  lives,  or  for  any  number  of  years,  according  to  the  #  n-^  3  Co.  7* 
custom  of  the  manor,   and  that  no  confirmation  is  necessary  to  Moore,  pi. 

make  such  Brants  good,   though  they  are  made  by  a  sole  cor-  *?6-    Sav.  66. 

,.&,  i       j          0  Leon.  4. 

poration,  as  by  a  bishop,  prebendary,  fyc.  Leon.  117. 

Heydon's  case.    Gilb.  Ten.  179. 197,, 

The  bishop  of  Winchester,  5  Eliz.  with  confirmation  of  the  Dyer,  370.  b.. 
dean  and  chapter,  granted  an  annuity  or  annual  rent  out  of  ioCo.6i. 
lands,  parcel  of  the  possessions  of  his  bishoprick,  with  clause  jj^  ^7" 
of  distress  to  it,  pro  consilio  impenso  et  impendendo  pro  termino  R0y'  Rep. 
vitce siuE)  and  died:  the  grantee  brought  debt  against  the  execu-   164. 171- 
tors  of  the  bishop  for  arrears  incurred  in  his  lifetime;  and  the  Cro. Car. 49. 
only  question  was,  whether  upon  the  I  Eliz.  c.  19.  this  grant  was  Ilt/0-  9* 
void  against  the  successor,  so  that  the  grantee  could  not  maintain  a 
writ  of  annuity  against  him,  but  only  an  action  of  debt  against  the 
executors  of  the  grantor  ?     The  case  does  not  appear  to  have  been 
adjudged,  but  it  is  cited  in  several  books,  that  the  annuity  was 
determined  by  the  death  of  the  grantor;  for  though  this  was  not 
parcel  of  the  possessions  of  the  bishoprick,  but  only  issuing  out 
of  them,  yet  if  the  successor  should  be  charged  with  it,  this  would 
tend  to  his  prejudice  and  impoverishment,  which  the  statutes 
intended  to  prevent. 

So,  where  a  writ  of  annuity  was  brought  against  the  successor  ioCo.  61. 

H"    \\  f 

upon  a  grant  made  by  his  predecessor,  and  confirmation  by  the  ~!    °p  , 
dean  and  chapter,  yet  it  was  adjudged  that  it  would  not  lie,  be-  c;te(|  ,OEIJZ>  ' 
cause  it  was  not  averred  that  it  had  been  usually  granted,  though   Rot.  346. 
it  was  averred  to  be  reasonable.     And  it  appears  by  these  cases,  Ley,  7*. 

that  if  to  avoid  this  act  a  writ  of  annuity  were  brought  against  a  l?™^5'.30*. 

,  .        •  i     r  "i  j        r  S.C.  cited, 

parson  or  vicar,  who  prayed  in  aid  or  the  patron  and  ordinary, 

and  upon  default,  judgment  were  given  for  plaintiff,  this  likewise 
is  within  the  equity  of  the  said  act,  and  void  against  the  suc- 
cessor. So,  if  a  writ  of  annuity  were  brought  against  a  bishop 
upon  title  of  prescription,  or  otherwise,  and  judgment  given 
against  him  by  verdict  or  confession,  yet  this  is  restrained  by 
i  Eliz.  c.  19.,  because  the  bishop  is  charged  with  the  annuity 
in  respect  of  the  bishoprick ;  and  therefore  the  successor  would 
be  charged  with  the  arrears  incurred  in  the  life  of  the  pre- 
decessor, as  it  is  held  48  E.  3.  c.  26.,  and  so  it  would  tend 
to  the  diminution  of  the  revenues,  and  impoverishing  of  the 
church. 

So,  if  a  rent-charge  be  granted  by  any  corporation  restrained  5  Co.  15.  a. 
by  these  statutes,  though  this  rent-charge  be  not  parcel  of  their  Roll- Rep.  171 » 
possessions,  yet  it  is  against  the  equity  of  the  statutes,  and  void 

Z  z  4  against 
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a  Lev.  68. 
3  Keb.  69. 
Davenant  v. 
Bishop  of 
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against  the  successor;  for  if  bishops,  and  other  ecclesiastical 
persons,  were  at  liberty  to  grant  what  rent-charges  they  thought 
fit,  and  that  these  should  be  good  and  binding  upon  the  suc- 
cessor, he  might  have  his  possessions  so  clogged  and  incum- 
bered,  as  not  to  be  able  to  keep  up  hospitality,  or  sustain  the 
dignity  of  his  function,  and  so  the  good  design  of  these  acts  be 
wholly  eluded. 

In  covenant,  plaintiff' declared  of  a  lease  by  the  predecessor  of 
the  defendant,  in  which  was  a  covenant,  that  he  and  his  succes- 
sors would  pay  all  taxes  during  the  term,  and  assigns  for  breach, 
that  such  a  tax  was  made  by  parliament  for  the  royal  aid,  and 
that  the  plaintiff  was  forced  to  pay  it,  the  defendant  refusing  to 
discharge  it,  wide  actio  accrevit,  fyc.  and  the  only  question  was, 
whether  this  were  such  a  covenant  as  should  bind  the  successor 
as  incident  to  the  lease  by  32  H.  8.  c.  28.?  for  it  is  clear,  if  the 
bishop  had  made  a  covenant  or  warranty,  this  had  not  bound  the 
successor  at  the  common  law,  without  the  consent  of  the  dean 
and  chapter ;  and  if  it  should  now  be  taken  that  every  covenant 
would  bind  the  successor,  the  statute  of  i  Eliz.  c.  19.  would  be  of 
no  effect:  but  it  was  held,  this  covenant  would  not  bind  the  suc- 
cessor; i.  Because  it  is  not  averred  that  such  covenants  had  been 
used  in  former  leases,  as  it  ought  to  have  been,  to  prove  it  an 
ancient  covenant.  2.  If  this  covenant  had  been  in  former  leases, 
yet  it  could  not  bind  to  pay  this  new  tax  by  parliament;  but  it 
must  have  been  intended  only  of  such  as  were  then  in  use,  viz. 
synodals,  pensions,  tenths  granted  by  the  clergy,  procurations, 
(a)  || The  fyc.  (a)  It  was  held,  however,  that  this  covenant  would  not  avoid 

Court,  ac-         the  lease, 
cording  to 

Ventris's  report,  did  not  decide  either  of  these  points:  the  decision  turned  merely  on  an  ob- 
jection to  the  declaration,  that  it  did  not  allege  that  the  bishop  was  seised  jure  episcopates  ; 
it  being  necessary  to  shew  quo  jure  a  sole  corporation  is  seised,  because  he  might  be  seised 
in  his  natural  capacity.  |) 

Of  grants  of  dffices  by  bishops,  fyc.  within  these  statutes,  vide 
tit.  Offices* 

Rule  6.  What  shall  be  said  a  usual  Letting  to  Farm  upon  the 
several  Statutes,  and  by  what  Persons. 

A  sixth  rule  to  be  observed  in  the  construction  of  leases  upon 

these  statutes  arises  upon  the  words  of  32  H.  8.  c.  28.  that  that 

act  shall  not  extend  to  any  lease  of  any  manors,  lands,  tenements, 

or  hereditaments,   which  have  not  most  commonly  been  letten  to 

farm,  or  occupied  by  the  farmers  for  the  space  of  twenty  years  next 

Co.  Litt.  44.  a.  before  such  lease  thereof  made.     The  first  construction  that  pre- 

Dyer,  271.        vailed  was,  that  this  letting  to  farm  within  the  twenty  years 

ought  to  be  by  some  person  who  had  an  estate  of  inheritance 

therein;  and  therefore,  if  the  heir  in  tail  were  in  ward  of  the 

king  for  twenty  years,  and  during  that  term  the  king,  or  his 

grantee,  made  leases  of  lands  of  the  ward  which  had  not  been 

usually  letten  or  occupied  in  farm  for  twenty  years  before,  this 

letting  them  to  farm  by  the  king,  or  his  grantee,  during  the 

twenty 
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twenty  years'  wardship,  is  not  such  a  letting  to  farm  within 
the  intent  of  the  statute,  as  will  enable  the  heir  in  tail,  when 
he  comes  of  age,  to  make  a  lease  for  twenty-one  years,  or  three 
lives,  of  those  lands,  to  bind  his  issue.  So,  if  such  lease  were 
made  by  tenant  by  the  curtesy,  tenant  in  dower,  or  the  like, 
of  lands  which  before  that  time  had  not  been  most  usually  letten 
to  farm  for  twenty  years,  their  letting  to  farm  of  such  lands  for 
the  crreater  part  of  twenty  years,  will  not  empower  the  issue  in 
tail,  when  he  comes  into  possession,  to  make  a  binding  lease  of 
such  lands  within  the  intent  of  the  statute;  for  the  intent  of  the 
statute  was  only  to  make  good  leases  of  such  parts  of  the  land 
as  had  been  before  usually  letten  by  those  who  were  owners  of 
the  inheritance,  and  best  knew  what  was  most  proper  to  be  let 
out,  and  what  not,  and  therefore  did  not  intend  to  establish 
leases  made  of  any  other  possessions  than  those,  which  the 
owners  of  an  estate  of  inheritance  therein  had,  for  the  greater 
part  of  twenty  years,  thought  fit  to  lease  to  farm ;  for  if  the  leases 
of  tenant  in  dower,  tenant  by  the  curtesy,  guardian  by  knight's 
service,  or  such  like,  who,  having  only  a  particular  estate  therein, 
would  be  for  making  money  of  it  all,  and  letting  out  the  whole 
for  rent,*  if  leases  made  by  such  for  eleven  or  twelve  years  or 
more,  according  to  the  time  they  lived  or  had  interest  therein, 
should  be  a  letting  to  farm  within  this  statute;  then  might  the 
issue  in  tail,  when  he  came  into  possession,  make  a  lease  for 
twenty-one  years,  or  three  lives,  of  the  capital  messuage  or  man- 
sion-house, or,  perhaps,  of  the  whole  estate,  because  those  parti- 
cular tenants  had  so  done  for  eleven  or  twelve  years,  or  more; 
and  then  if  such  tenant  in  tail  should  die  the  next  day,  his  issue 
would  not  have  a  house  to  put  his  head  in ;  which  never  was  the 
intent  of  the  statute. 

So,  where  the  temporalities  of  a  bishopric  come  into  the  hands  Palm.  175, 
of  the  king,  and  he  keeps  them  twenty  years,  or  more,  and  during  *7<>-  Bishop 
that  time  lets  to  farm  tor  eleven  years,  or  more,  lands  which  had  01  lse* 
not  been  before  accustomably  letten,  and  then  appoints  a  suc- 
cessor, and  restores  him  the  temporalities,  he  cannot  by  any 
lease  bind  his  successor,  for  those  lands,  which  had  no  other 
warrant  for  his  leasing  thereof,  than  only  that  the  king,  whilst 
the  temporalities  were  in  his  hands,  had  let  them  to  farm  for 
eleven  years  or  more;  and  he  might  have  let  the  bishop's  palace, 
or  the  demesnes  about  it;  and  then  if  the  successor  might  like- 
wise make  a  binding  lease  thereof  for  twenty-one  years,  or  three 
lives,  and  should  die,  or  be  removed  soon,  the  mischief  intended 
to  be  remedied  by  the  statute,  in  giving  the  farmers  a  secure 
and  lasting  possession  during  their  leases,  would  introduce  a 
much  greater  upon  the  successor,  by  shutting  him  out  of  all  the 
houses  and  lands  belonging  to  the  bishopric  for  twenty-one 
years,  or  three  lives;  and  so,  instead  of  maintaining  hospitality, 
as  the  books  speak,  would  occasion  nothing  but  quarrels  and 
contentions.  So,  for  the  same  reason,  a  letting  to  farm  by  a 
disseisor  or  any  other  who  has  not  a  rightful  estate  of  inheritance, 
though  it  be  for  the  greater  part  of  twenty  years,  is  not  a  letting 

to 
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to  farm  by  such  a  person  as  will  enable  the  tenant  in  tail,  bishop,, 
or  other  person  intended  to  be  provided  for  by  this  statute,  to- 
make  any  binding  lease  of  lands  which  were  not  accu&tomably 
lettcn  to  farm  for  the  greater  part  of  twenty  years,  by  those  who 
had  a  rightful  estate  of  inheritance  therein. 

But  as  the  mischief  would  be  great  on  the  one  hand,  to  con- 
strue the  statute  in  such  a  manner,  as  would  empower  the  per- 
sons before-mentioned  to  determine  of  what  parts  and  possessions 
leases  might  be  made  good  and  binding  against  the  successors, 
issues  in  tail,  and  other  persons  intended  to  be  bound  by  the  act ;. 
so,  on  the  other  hand,  a  construction  not  less  hurtful  to  them 
seems  to  have  obtained  upon  the  same  words  of  the  statute; 
which  provide,  That  it  shall  not  extend  to  any  lease  of  any 
manors,  lands,  tenements,  or  hereditaments  which  hare  not  most 
commonly  been  letten  to  Jarm,  or  occupied  by  the  farmers  for  the 
space  of  twenty  years  next  be/ore  such  lease  thereof  made ;  upon: 
which  words  it  is  held,  that  the  lands  to  be  leased  within  that 
statute  must  be  such,  and  such  only,  as  have  been  letten  to  farm,, 
or  occupied  for  eleven  years,  or  more,  at  one  or  several  times 
within  the  twenty  years  next  before  the  lease  for  twenty-one,  ol~ 
three  lives,  to  be  made;  so  that  if  lands  have  been  formerly  let 
to  farm  never  so  long,  or  often,  yet  if  the  tenant  in  tail,  or 
bishop,  should  keep  them  in  his  own  hands  fifteen  or  twenty 
years,  these  lands  cannot  be  leased  for  twenty-one  years,  or 
three  lives,  to  bind  the  issue  or  successor,  till  they  have  under- 
gone a  probation  of  twenty  years  longer,  and  within  that  time 
have  been  letten  to  farm,  or  occupied  by  farmers  for  eleven  years,, 
or  more.  So,  if  the  temporalities  come  to  the  hands  of  the 
king,  and  he  should  keep  the  lands  usually  letten  in  his  own 
hands  forty  or  fifty  years,  more  or  less,  and  then  restore  the 
temporalities  to  the  successor,  he  must  then  begin  to  let  them  to 
farm,  till  they  have  run  out  in  farmers'  hands  eleven  years  at 
least,  otherwise  he  can  make  no  lease  for  twenty-one  years,  or 
three  lives,  within  this  statute.  So,  if  a  disseisor  after  a  lease  for 
twenty-one  years,  or  three  lives,  expired,  enter  upon  the  bishop, 
or  tenant  in  tail,  and  hold  the  lands  twenty  years,  or  more,  and 
then  the  bishop,  or  tenant  in  tail,  or  their  issue  or  successor, 
enter,  though  these  lands  were  demisable,  and  actually  demised, 
within  the  statute,  but  just  before  the  disseisor  entered,  yet  now 
they  cannot  be  again  leased  for  twenty-one  years,  or  three  lives, 
till  they  have  been  in  farmers  hands  for  eleven  years  at  least ; 
and  so  it  is  in  the  power  of  the  king,  the  disseisor,  nay  of  the 
bishop,  or  tenant  in  tail  himself,  to  evade  and  elude  the  intent 
of  the  act,  by  keeping  the  land  ten  or  twelve  years  in  their  hands ; 
and  though  they  die,  or  are  removed  presently,  yet  the  successor 
or  issue  can  have  no  benefit  of  the  statute  till  after  eleven  years 
at  least. 

These  reasonings  and  instances  were  pressed  and  urged  in  a 
(a)  case  by  Tivisden  and  Chief  Justice  Keeling,  against  Windham 
and  Moreton,  and  they  thought  them  so  considerable,  that  it  put 
them  upon  finding  out  a  more  easy  and  natural  construction. 
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1604,  made  a  lease  for  three  lives,  rendering  the  ancient  rent;  in  1630,  this  lease  was  sur- 
rendered, and  the  lands  remained  unlet  till  1661,  when  the  archbishop  made  a  lease  thereof 
to  the  plaintiff's  lessor,  rendering  the  same  rent  as  was  reserved  in  1604,  and  died,  and  the 
then  archbishop  entered,  and  let  to  the  defendant;  and  whether  these  lands,  not  having  been 
let  since  1630,  could  be  leased  again,  was  the  question?  and  Twisden  and  Keeling,  for  the 
reasons  herein  mentioned,  held  they  might.  Lev.  21  z.  Sid.  316.  416.  Raym.  165.  *  Keb. 
ai  j.,  Pemble  v.  Stern. 

For  they  held,  that  the  clause  consisted  of  two  parts  in  the  dis- 
junctive, and  if  either  of  them  were  observed,  it  was  sufficient  to 
warrant  the  leasing  for  three  lives,  or  twenty-one  years,  within 
the  intent  of  the  statute :  the  words  are,  that  that  act  shall  not 
extend  to  any  lease  of  any  manors,  lands,  &c.  which  have  not  most 
commonly  been  letten  to  farm.     This  is  the  first  part  of  the  dis- 
junctive, and  is  general:  the  other  part  is,  or  occupied  by  the 
jar  mers  thereof  by  the  space  of  twenty  years,  &c.  and  they  thought 
the  most  natural  and  genuine  meaning  of  the  words  to  be,  that 
the  lands  to  be  leased  must  either  be  such  as  have  been  most 
commonly  letten,  that  is,  such  as  are  not  reputed  part  of  the  de- 
mesnes of  the  bishopric,  or  such  as  have  been  occupied  by  the 
farmers  thereof  by  the  space  of  twenty  years,  $r.,  that  is,  if  the 
bishop  has  let  out  part  of  his  demesnes  to  farm,  and  the  occu- 
pation of  the  farmer  has  been  approved  for  twenty  years  together, 
as  not  any  ways  inconvenient  to  the  bishop,   the  statute  will 
presume  that  they  are  lands  fit  to  be  let.     And  as  to  the  autho- 
rities against  this  opinion,    Twisdeii  said,  in   Mallet's  case,  that 
point  came  in  unnecessarily ;  and  Keeling,  that  it  came  in  on  a 
foolish  argument,  and  therefore  was  of  no  great  weight ;  and  so 
in  Sir  John  Mervin's  case,  the  point  never  came  in  question,  but 
only  dictum  fuit  pro  lege.     And  as  to  my  Lord  Coke,  (though  he 
were  a  grave  and  learned  man,)  yet  he  was  not  infallible,  nor 
did  he  desire  to  be  accounted  so,  and  this  opinion  of  his  was  not 
judicial,  so  that  if  it  had  come  to  an  argument  he  might  possibly 
have  thought  otherwise;  for  Keeling  said  he  was  himself  of  that 
opinion,  till  he  came  to  consider  the  case,  and  weigh  the  incon- 
veniences of  that  construction.     And  it  was  said,  that  Queen 
Elizabeth  kept  the  temporalities  of  the  bishop  of  Ely  above 
twenty  years  in  her  hands,  and  yet  no  question  of  his  leases 
after.     And  they  said  likewise,  that  the  Lord  Coke's  inference 
was  false,  and  not  warranted  by  the  statute,  viz.  that  if  it  had 
been  leased  for  eleven  ye'ars  it  would  be  sufficient;  for  the  first 
part  of  the  statute,  as  to  leasing,  seems  to  refer  to  a  more  ancient 
time.     Also  it  was  held,  that  if  the  other  construction  prevailed, 
these  lands,  or  any  other  which  continued  unlet  for  eleven  years, 
could  never  after  be  let  again  for  twenty-one  years,  or  three 
lives,  because  they  were  not  most  accustomably  letten,  fyc.  by 
the  space  of  twenty  years,  which  makes  it  the  more  reasonable 
to  reject  such  construction.     Sed  qiuwe,  if  by  letting  them  again 
to  farm  for  eleven  years,    or  more,    the  power  given  by  the 
statute  to  lease  for  twenty-one  years,  or  three  lives,  be  not  set 
up  again  ?  but  qucere,  since,  as  it  appears  before,  the  letting  to 
farm  by  the  king,  or  a  disseisor,  $c.,  is  not  sufficient  within  this 

statute 
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statute,  whether  likewise  their  keeping  it  in  their  hands  for 
eleven  years,  or  more,  be  of  any  prejudice  to  the  bishop,  or  his 
successors,  or  to  the  tenant  in  tail,  or  his  issue?  for  if  the  statute 
only  intended  letting  to  farm  by  the  bishop  or  tenant  in  tail 
himself,  then  all  the  objections  before-mentioned  seem  to  lose 
their  force,  unless  where  the  bishop,  or  tenant  in  tail,  keeps  the 
lands  undcmised  in  his  own  hands  for  eleven  years  or  more. 

A  lease  made  by  the  predecessor  of  the  plaintiff  for  three 
lives,  rendering  rent,  and  confirmed  by  the  dean  and  chapter ; 
the  defendant  claiming  under  it  avers  that  it  was  the  usual  and 
ancient  rent,  and  the  land  usually  demised;  the  plaintiff  replies, 
that  it  was  usually  before  that  lease  retained  in  the  hands  of  his 
predecessors  for  hospitality,  and  traverses  nbsque  hoc,  quod  Jnit 
magis  wttaliter  dimissa,  fyc.\  it  was  held  a  good  traverse;  for 
since  32  H.  8.  c.  28.  appoints  that  the  ancient  rent  shall  be  re- 
served, it  is  thereby  implied  that  the  land  should  have  been 
usually  demised,  otherwise  the  ancient  rent  cannot  be  reserved. 

Another  thing  required  by  the  statute  is,  that  these  leases  be 
made  of  lands  usually  letten  to  farm,  $c.>  upon  which  words  it 
hath  been  adjudged,  that  a  demise  by  copy  of  court-roll  is  suffi- 
cient ;  for  that  is  in  judgment  of  law  but  an  estate  at  will;  and 
without  question,  lands  demised  at  will  by  those  who  have  the 
inheritance,  rendering  rent,  are  lands  accustomably  letten  to 
farm  within  the  said  act;  and  so  it  was  ruled  7  Eliz.  in  Sir  John 
Mervin's  case,  where  tenant  in  tail  let  a  copyhold  by  indenture, 
rendering  the  same  rent  as  before,  and  held  a  good  lease  within 
32  H.  8.  c.  28.  and  Williams  said,  he  had  known*  it  thrice  so 
adjudged  in  his  time,  in  the  case  of  tenant  in  tail. 

But,  where  tenant  in  tail  had  power,  by  a  particular  act  of 
parliament,  to  make  leases  for  life,  lives,  years,  or  at  will,  after 
the  custom  of  the  manor,  yielding  the  true  and  ancient  rent,  <$r., 
and  he  made  a  lease  both  of  freehold  and  copyhold  by  a  deed  at 
common  law,  reserving  such  a  rent;  this  was  held  not  to  be  war- 
ranted by  the  statute  as  to  the  copyhold,  because  the  statute 
speaks  of  leases  at  will  by  the  custom  of  the  manor ;  which  im- 
ports, that  the  statute  did  not  intend  that  copyholds  should  be 
demised  otherwise  than  they  were  before  the  statute,  and  that 
was  by  copy  of  court-roll,  not  by  a  lease  for  years,  and  the  rent 
to  be  reserved  thereon  was  customary  rent,  not  rent  upon  a  lease 
for  years  at  common  law. 


Moore,  593. 
Leon.  306. 
Carter  v. 
Claypole, 
Sav.  i»8. 


Rule  7.  What  Rent  is  to  be  reserved :  and  herein, 
i .   That  there  must  be  a  Rent  reserved. 

As  to  this  the  statute  is  express  that  a  rent  must  be  reserved  ; 
and  therefore  where  the  college  of  All  Souls  in  Oxford  made  a 
lease  without  reservation  of  any  rent,  though  it  was  but  to  try 
a  title,  yet  it  was  held  void,  the  statute  being  express  and  po- 
sitive; and  therefore  no  construction  or  pretence  can  be  urged 
to  avoid  the  statute.  But  in  that  case  it  did  not  appear  that  no 

rent 
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rent  was  reserved,  but  only  the  plaintiff  had  not  shewn  that 
there  was  any  reserved,  and  yet  there  might  be,  in  the  lease;  and 
if  not,  the  defendant  ought  to  shew  it;  and  so  the  exception 
disallowed. 

2,  That  this  Rent  rmist  continue  duet  and  he  payable  to  the  Lessors 

and  their  Successors. 

This  also  is  so  strictly  required  by  the  statute,  that  it  hath  been  5  Co.  6.  a. 
held,  that  if  a  bishop,  tenant  in  tail,  #c.,  make  a  lease  of  land, 
the  ancient  rent  whereof  was  io/.  and  reserve  but  $1.  per  annum 
during  his  life,  and  io/.  per  annum  after  his  death,  to  the  issue 
or  successor,  yet  this  lease  shall  not  bind,  because  the  rent  ori- 
ginally reserved  was  not  pursuant  to  the  statutes ;  though  there 
can  be  no  pretence  of  prejudice  to  the  issue  or  successor,  more 
than  if  the  bishop,  or  tenant  in  tail,  Sfc.  should  release  the  rent, 
or  any  part  of  it,  during  their  own  lives,  which  surely  they  may 
do :  ideo  quaere  ? 

3.  That  such  Rent  must  be  the  same,  or  more  in  Quantity  than 
hath  been  reserved  within  twenty  Years  next  before  such  Lease 
made ;  And  herein, 

i.  What  shall  be  said  to  be  the  ancient  Rent,  'xhere  Variety  of 
Rents  have  been  reserved,  or  something  formerly  reserved  now 
omitted  or  varied. 

As  to  this,  where  variety  of  rents  have  been  reserved,  as  for-  Hard.  ^35, 
merly  io/.  then  2o/.  then  yoL  and  lastly  40^.  per  ann.  or  e contra  326. 
formerly  4O/.  then  3O/.  then  2c/.  and  lastly  io/.  per  ann. :  the  M°rri<-e  v- 
io/.  in  the  one  cnse,  and  the  qvl.pcr  ann.  in  the  other  case,  are  //£/™  "S>  pf> 
the  rents  to  be  reserved  on  any  new  lease  to  be  made;  but  with 
this  diversity  between  leases  made  by  virtue  of  the  several  sta- 
tutes before-mentioned,  and  leases  by  virtue  of  powers  in  private 
conveyances  and  settlements;  for  upon  leases  made  by  virtue 
of  the  several  statutes  before-mentioned,  this  was  the  measure 
immediately  after  these  acts  passed,  and  must  continue  so  still; 
because  the  same  acts  being  to  warrant  every  successive  lease  as 
well  as  the  first,  there  can  be  no  variation  of  the  rent  in  any 
other  lease,  to  be  made  from  the  rent,  which,  upon  construction 
of  those  statutes,  was  in  the  first  lease  made  by  virtue  thereof, 
settled  to  be  the antient and  accustomed  rent;  and  consequently, 
the  variety  of  rents  in  such  leases  must  have  been  only  before 
the  statutes.  But  upon  leases  made  by  virtue  of  powers  in 
private  conveyances  and  settlements  at  this  day,  reserving  the 
old  and  accustomed  yearly  rent,  or  the  most  antient  and  accus- 
tomable  yearly  rent,  there,  the  rent  reserved  on  any  lease  then, 
in  being,  or  upon  the  lease  made  last  before  such  settlement  or 
conveyance,  seems  to  be  the  measure  of  the  reservation  upon 
any  lease  after  to  be  made  by  virtue  thereof;  for  the  intent  of 
such  power,  as  well  in  such  settlements  as  upon  the  several  acts 
before-mentioned,  was  only  that  they,  who  were  to  make  leases 
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by  virtue  thereof,  should  not  put  the  estate  in  any  worse  con- 
dition than  it  was  at  the  time  of  such  settlement,  or  of  those 
acts  made,  but  keep  it  in  the  same  plight  and  condition   as 
it  then  respectively  was;  and  the  rent  reserved  last  before  the 
making  of  such  settlement,  or  of  those  acts,  may  well  be  called 
old  or  ancient  in  respect  of  the  new  rent  to  be  reserved  on  such 
lease,  to  be  made  after  such  settlement,  or  after  those  acts.    But 
the  Lord  Cowper,   in   the  case  of  Lord  (a]  Mohun  and   Oi'by, 
seemed  to  make  a  doubt  of  this  construction  of  the  words  ancient 
and  accitstomable  rent,  and  thought  the  last  rent  no  certain  rule 
to  go  by;  for  suppose  it  were  leased  once  at  a  greater,  and 
twice  at  a  less  rent,  he  thought  the  ancient  rule  must  be  that 
reserved  on  the  first  lease;  for  the  two  last  may  be  made  by  a 
tenant  in  fee,  who  was  not  bound  to  reserve  the  ancient  rent, 
but  might  let  it  for  nothing,    if  he  pleased.     But   upon   the 
32  H.  8.  c.  28.   or  the  same  words  in  private  powers,  viz.  so 
much  yearly  rent,   or  more,   as  hath  been  most  accustomably 
yielded  or  paid   within  twenty  years  next   before   such    lease 
thereof  made,  if  a  greater  rent  had  been  reserved  before  the 
twenty  years,  yet  the  rent  reserved  within  the  twenty  years, 
though  it  were  less,  must  be  the  measure  of  the  reservation 
npon  leases  to  be  made  by  virtue  of  that  statute,  or  of  private 
powers  worded  in  the  same  manner.     But,  if  within  the  twenty 
years  it  had  been  let  once  at  a  greater  and  twice  at  a  less 
rent,  then  the  question  will  remain,  which  of  the  reservations 
will  be  the  measure  of  the  rent  to  be  reserved  on   any  two 
new  leases  to  be  made  ?  and  how  far  the  opinion  of  my  Lord 
Chancellor   Ccrwper  will   outweigh    the   opinions    of  my   Lord 
Chief  Justices  Hale  and  Holt   is  considerable,    though   their 
opinions  seem  to  fix  a  standing  rule  to  go  by,   whereas  his 
leaves  it  at  great  uncertainty,  from  which  no  rule  can  be  formed ; 
for  it  may  have  been   let  twice  formerly  at  a  less  rent,   and 
once,  on  the  last  lease,  at  a  greater;  and  if  the  first  reserv- 
ation in  this  case,  being  greater,  shall  be  the  rule,  why  should 
not  the  two  first,  in  this  case,  though  they  are  less?  for  his 
reason  seems  to  turn  upon  the  priority  and  antiquity  of  the 
rent,  so  that  the  first  rent,  according  to  his  opinion,  and  the 
last  rent,  according  to  their  two  opinions,  are  to  be  the  measure 
of  the  reservation. 

In  some  cases,  leases,  by  virtue  of  these  statutes,  will  be  good, 
though  there  be  an  omission  of  things  formerly  reserved,  or  a 
variation  in  the  rent  reserved  in  point  of  time:  therefore,  where 
the  dean  and  chapter  of  Worcester  were  seised  of  the  manor  of 
H.  in  fee,  in  right  of  their  church,  of  which  manor  one  G.  was 
copyholder  for  life,  under  the  ancient  rent  of  8s.  and  Sd.  pay- 
able at  the  four  quarter-days  of  the  year,  and  heriotable  at  the 
death  of  the  tenant,  and  the  copyholds  of  that  manor  were 
grantable  by  custom  for  three  lives;  the  dean  and  chapter 
24  Eliz.  by  indenture  under  their  common  seal,  demised  the 
said  lands  to  G.  and  his  assigns  for  the  lives  of  A.,  B.,  and  C., 
and  the  survivor  of  them,  rendering  8s.  and  Sd.  half-yearly,  and 

without 
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without  reservation  of  any  heriot;  and  after  this  lease  made 
the  clean  died,  and  his  successor  and  the  chapter  entered  to  avoid 
this  lease  upon   13  Eliz.  c.  10.  (among  other  reasons);   i.  Be- 
cause the  ancient  rent  was  not  reserved  by  reason  of  the  loss 
of  the  heriot.     2.  Because  the  rent  was  not  payable,  as  it  used 
to  be;    for  before,   it  was  payable  quarterly,    and  now,   it   is 
reserved  payable  half-yearly,  which  is  not  so  beneficial  to  the 
successor.     But  it   was  adjudged,   that,  notwithstanding  these 
objections,  the  lease  was  good,  and  should  bind  the  successor ; 
for  the  13  Eliz.  c.  10.  does  not  avoid  any  lease,   if  the  accus- 
tomed rent  or  more,   be  reserved;  and  here  the  accustomed 
rent  is  reserved,  and  the  omission,  or  loss  of  the  heriot,  is  not 
material,   because  that  was  not  a  thing  annual  or  depending 
upon   the  rent,   but  perfectly  casual  and  accidental.     2.  That 
though  the  rent  was  formerly  reserved  quarterly,  and  now  half- 
yearly,  yet  the  lease  is  good,  and  so  would  have  been  if  it  had  ||  Campbell  T. 
been  reserved  only  yearly  i   for  the  words  of  the  act  are,  icfiere-  Leach, 
upon  the  accustomed  yearly  rent,  or  more,  shall  be  reserved ;  so  that  «. m  v.'  7?°V. 
if  the  rent  be  reserved  yearly,  the  words  of  this  act  are  satisfied,  CarJijan  v. 
and  this  word  yrarly,  not  being  in  Mountjoys  case,  makes  the  Montague, 
difference.     And  yet  this  rent  had  not  ail  the  beneficial  qualities  Bog±Pow. 

the  other  rent  had;  for  whilst  it  continued  copyhold,  the  lord     PP- '*•    H 

*  *  was  soul  l)v 

might  have  entered  for  a  forfeiture  upon   the  denial  or  non-  pou,e/ij.  anj 

payment  of  the  rent,   which  now,   upon  this  lease  thereof,   at  assented  to  by 

common  law,  he  cannot  do.  /*"°"  C.  J.  that 

if  a  man  has  a 

power  to  make  leases  reserving  the  ancient  yearly  rent  annually,  if  it  were  reserved  on  a  day 
before  the  year  was  up,  as,  if  the  year  ended  at  Christmas,  and  it  were  reserved  at  Michaelmat, 
it  would  be  well  pursuant  to  the  power.  3  Ld.  Raym.  1198.  But  gu.  as  this  would  have  a 
tendency  to  benefit  the  tenant  for  life  at  the  expence  of  the  remainder-man.  Sugd.  Pow.  615. |j 
5  Co.  4.  b.  5.  b. 

If  the  rent  was  anciently  payable  in  gold,  and  it  is  now  re-  5Co.4.  b.5.b. 
served  payable  in  silver,  this  lease  should  not  bind  the  successor; 
for  the  variation  may  be  prejudicial  to  the  heir  or  successor,  by 
the  fall  of  silver;  and  though  the  same  may  be  said  were  it 
reserved  in  gold,  as  it  used  to  be,  yet  by  continuing  the  species 
of  reservation  formerly  made,  the  lessor  hath  used  all  the  pre- 
caution the  statute  required,  and  the  accidental  fall  after  can  be 
no  ways  imputed  to  him. 

But,  if  a  quarter  of  corn  was  anciently  reserved,  and  now  a  5  Co.  4.  b. 
lease  is  made,  reserving  eight  bushels  of  corn,  this  is  good ;  for 
the  reservation  is  the  same  both  in  quality,  value,  and  nature, 
and  differs  only  in  words. 

A  precentor  or  chanter  of  St.  PauFs,  being  seised  of  the  par-  Palm.  106. 
sonage  of  S.,  injure  cantariee,  leased  a  portion  of  tithes  for  two  Ensden  and 
years,  rendering  8/.  per  ann.  and  reserving  pasturage  for  a  colt  Denn-vs< 
in  the  land  of  the  lessee;  and  the  lease  being  expired,  his  suc- 
cessor made  a  lease  for  twenty-one  years  of  the  said  portion  of 
tithes,   rendering  8/.  per  ann.   but  omitted  the  running  of  the 
colt;   yet  the  lease  was  held   good,    because   it  was  a   thing 
reserved  out  of  the  lands  of  the  first  lessee  only,  which  the 
successor   could    not  reserve,   such    first    lessee  not  beino-  his 

•  o 
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tenant  of  the  tithes:   otherwise  perhaps,  if  the  reservation  had 
been  general. 

2.  In  what  Marnier  such  Reservation  is  to  be  made. 

All  that  seems  necessary  here  to  be  observed  is,  that  there 
must  be  a  particular  mention  or  specification  of  the  sum  intended 
to  be  reserved,  as  well  upon  leases  to  be  made  by  virtue  of  these 
statutes,  as  upon  leases  by  virtue  of  powers  in  private  convey- 
ances and  settlements;  for  otherwise  the  heir,  or  successor, 
would  be  put  to  infinite  trouble,  vexation,  and  expence,  if  the 
reservation  might  be  allowed  to  be  made  in  the  same  or  as  ge- 
neral terms,  as  the  power  itself  was ;  and  the  necessity  of  averring 
and  proving  what  was  the  ancient  and  accustomable  rent  were 
to  lie  upon  them. 

Therefore,  where  a  bishop  was  seised,  in  right  of  his  bishopric, 
of  three  manors  which  had  been  usually  let  together  at  the  rent 
of  32/.  per  aim.  and  made  a  lease  of  the  said  three  manors,  ex- 
cept such  and  such  parts  thereof,  rendering  the  ancient,  usual, 
accustomed  yearly  rent,  and  the  rents  and  services  at  the  days 
and  times  usually  accustomed,  without  specifying  any  rent  or 
sum  in  particular;  it  was  adjudged,  that  this  lease  should  not 
bind  the  successor,  because  the  usual  and  accustomed  rent  was 
22l.  per  ami.  where  all  the  said  three  manors  had  been  let  with- 
out any  exception ;  whereas  now  part  being  exceptcd,  that 
which  was  the  usual  and  accustomed  rent  for  the  whole,  cannot 
be  said  the  usual  and  accustomed  rent  for  part ;  and  then  the 
reference  being  general  to  the  ancient  and  accustomable  rent, 
nothing  at  all  is  reserved,  and,  by  consequence,  the  successor  is 
not  bound  by  such  lease.  This  appears  to  be  the  reason  in  the 
book  for  the  avoidance  of  that  lease,  and  being  sufficient  for 
the  purpose,  there  needed  no  other:  but  it  will  appear  by  the 
following  case,  that  if  the  whole  three  manors  had  been  let  with- 
out any  exception,  yet  the  reservation  in  such  general  terms 
would  have  been  sufficient  to  have  avoided  the  lease. 

Fitton  Gerard  was  tenant  for  life,  with  power  to  make  leases 
for  twenty-one  years',  or  three  lives,  so  as  upon  every  lea.se  of 
such  lands  as  had  been  usually  letten,  and  fines  taken  for  them, 
the  old  accustomed  rent,  or  more,  be  yearly  reserved;  and  so  as 
upon  every  lease  of  other  lands  not  usually  letten,  or  fines  taken 
for  them,  there  be  reserved  the  best  improved  rent  that  can  be 
gotten  for  the  same,  and  the  lessees  to  execute  counterparts 
thereof.  Fitton  by  indenture,  21  Decemb.  1702,  demises  to  the 
defendants  all  such  lands  as  had  been  usually  letten,  and  fines 
taken  for  them,  for  ninety-nine  years,  if  three  persons  should  so 
long  live,  with  a  reservation  in  these  words,  yielding  and  paying 
therefore  the  respective  old  and  accustomed  yearly  rents;  and  if 
this  reservation  was  pursuant  to  the  power,  was  the  question  ? 
And  my  Lord  Chancellor  Cowper,  being  assisted  with  the  two 
Chief  Justices  Holt  and  Trevor,  decreed,  that  this  lease  was  not 
good  to  bind  the  remainder-man ;  but  my  Lord  Chief  Justice 

Holt 
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Holt  differed  in  opinion,  and  held  this  lease  good.  i.  Because 
the  reservation  being  in  the  very  words  of  the  power,  if  the 
power  was  good,  the  reservation  must  be  so  too ;  for  the  same 
words  must  have  the  same  meaning  in  both ;  and  if  a  sum  cer- 
tain had  been  reserved,  yet  it  must  have  been  averred  to  have 
been  the  ancient  and  accustomable  rent,  or  more;  and  therefore 
this  reservation,  in  the  words  of  the  power,  may  be  helped  by 
such  an  averment,  and,  consequently,  is  good.  2.  That  if  any 
of  the  lands  comprised  in  this  lease  had  not  been  anciently  let, 
though  the  reservation  in  such  manner  as  to  them  would  be  void, 
yet  the  lease  would  remain  good  as  to  the  others,  (a)  3.  Though  00  So  Camp- 
all  the  lands  were  comprised  in  this  one  deed  of  lease,  yet  the  t!elluv/  Leacll» 

,  ,,  .,      j     j    •     i  •          ,    i      Ambl.  740. 

remainder-man,  who  is  to  have  all  the  deeds  in  his  custody, 

might  easily  distinguish  them,  as  well  as  if  they  had  been  let  by 

J  •/  J  ,_  _ 

several  leases,  as  they  were  formerly.    But  my  Lord  Chancellour  I1  Bnrr-  I3I-4 
and  Trevor  held  this  lease  void  against  the  remainder-man,  and 
not  pursuant  to  the  power,      i.  Because  it  was  never  intended 
that  the  words  of  the  power  should  be  turned  verbatim  into  a  re- 
servation in  leases ;  and  to  say,  that  if  the  words  in  the  power  are 
good,  they  cannot  be  bad  in  the  reservation,  is  a  strange  position. 
Suppose  in  the  power  to  make  leases  it  were  provided,  that  in 
every  such  lease  there  should  be  inserted  such  covenants  as  are 
usual  in  leases  in  that  county,  and  a  lease  were  made  in  the  very 
words  of  the  power,   would  this  be  good?    Certainly  not;  nor 
could  it  be  aided  by  any  special  verdict,  finding  the  covenants 
usual  in  that  county.     2.  The  question  in  this  case  is  not  be- 
tween the  lessor  and  the  lessee  (between  whom  perhaps  the  lease 
may  be  good,  and  the  rent  recoverable) ;  but  the  question  is,  as 
to  the  remainder-man,  whose  remainder  and  inheritance  is  to  be 
charged  by  a  power  which  is  to  be  taken  strictly,  and  is  not  pur- 
sued ;  for  the  intent  thereof  was,  that  a  certain  rent  might  be 
reserved  upon  every  lease  to  be  made,  so  that  he  in  remainder 
may  know  how  to  come  at  it,   and  form  his  action  for  the  re- 
covery thereof,  which,  as  this  reservation  is,  he  cannot  do,  but 
will  be  involved  in  perpetual  controversy  and  uncertainty ;  for 
he  must  not  only  aver  and  avow  that  the  sum  he  distrains  for  is 
the  ancient  rent,  but  must  also  prove  it ;  for  if  the  tenant  can 
shew  another  more  ancient  rent,  then  he  may  nonsuit  the  re- 
mainder-man, and  so  toties  quoties  he  distrains  or  avows  for  any 
rent,  the  tenant  by  shewing  that  another  rent  has  been  reserved, 
may  baffle  him  and  keep  the  land  in  spite  of  his  teeth,  without 
any  rent  at  all,  till  he  is  so  lucky  as  to  hit  upon  the  true  sum 
reserved  upon  every  several  lease,  which  will  be  very  difficult 
for  him  in  remainder  to  do,  and  is  no  way  agreeable  to  the 
power.     But,  if  a  certain  sum  had  been  reserved,  and  the  coun- 
terpart shewn  under  the  tenant's  hand,  he  must  either  shew  a 
more  ancient  rent,    or  it  will  be  presumed  for  the  plaintiff; 
and  if  he  should  shew  one  more  ancient,  the  consequence  of  that 
will  be  the  avoiding  of  his  own  lease,  which  to  imagine  he  should 
attempt  is  absurd  ;  and  without  defeating  the  lease  he  can  never 
VOL.  IV.  3  A  avoid 
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avoid  payment  of  the  rent  when  it  is  reserved  in  certainty;  but 
as  it  is  reserved  here,  it  is  wholly  uncertain.  And  my  Lord 
Chancellour  said,  it  was  the  first  attempt  that  ever  was  made  to 
delegate  a  power  generally  that  was  to  have  been  executed 
particularly,  and  was  a  new  invention  tending  to  introduce 
perjury,  forgery,  and  frauds,  and  therefore  was  not  to  be 
countenanced. 

So,  in  the  same  case,  where  tenant  for  life  had  made  a  lease  of 
the  lands  not  usually  letten,  reserving  therefore  the  best  and 
most  improved  rents  for  the  same,  according  to  the  words  of  the 
power;  this  was  held  so  utterly  uncertain,  that  nothing  was 
offered  to  support  it. 

But  a  case  was  therein  cited,  where  Mr.  Venables  of  Cheshire 
had  power,  by  a  settlement,  to  make  leases  of  lands  anciently 
demised,  reserving,  at  least,  \id.  for  every  Cheshire  acre ;  and 
he  made  a  lease  of  all  the  lands  anciently  demised,  reserving  all 
the  rent  intended  to  be  reserved ;  and  though  these  words  were 
very  general  and  uncertain  in  themselves,  the  reservation  was 
held  good,  because  it  might  easily  be  ascertained  by  the  re- 
ference of  i2d.  at  least,  for  every  Cheshire  acre,  because  it 
is  known  what  a  Cheshire  acre  is;  and  that  may  by  admeasure- 
ment be  at  all  times  ascertained,  and  depends  not  upon  uncertain 
evidence. 

[So,  where  one  by  virtue  of  a  power  makes  a  lease,  and  re- 
serves as  rent  two  parts  in  three  of  the  yearly  value  of  the 
premises  according  to  the  best  improved  value,  without  mention- 
ing any  sum  certain ;  it  was  holden  that  the  lease  was  neverthe- 
less good;  and  that  unless  proof  were  made  of  a  greater  value 
than  had  been  constantly  paid  and  accepted  by  the  remainder- 
man, such  sum  must  be  taken  as  two  parts  in  three  of  the  full 
value  of  the  premises  at  the  time  of  making  the  lease,  which,  or 
the  greater  value,  if  so  proved,  was  to  be  continued  to  be  paid, 
whether  the  premises  rose  or  fell  in  value.] 

|jSo,  where  a  tenant  for  life,  with  a  power  of  leasing,  con- 
tracted to  grant  a  lease  at  the  yearly  rent  of  ~tl.  for  every  acre  the 
lands  upon  a  proper  survey  to  be  had  should  appear  to  contain, 
and  so  in  proportion  for  every  less  quantity  than  an  acre,  and  the 
uncertainty  of  the  rent  was  objected  against  the  performance  of 
the  agreement;  Lord  fiedesdale  said,  that  he  did  not  think  it 
uncertain,  for  it  was  capable  of  being  reduced  to  a  certainty, 
and  it  was  the  common  form  of  reserving  the  rent  in  the  coun- 
try where  the  land  was  situated.  Every  executory  contract  must 
contain  this  species  of  uncertainty,  but  if  it  contains  all  that  leads 
to  future  certainty,  he  took  it  to  be  sufficient.  || 

A  precentor  of  St.  Paul's  made  a  lease  of  lands,  the  ancient 
rent  whereof  was  4o/.  and  a  couple  of  capons,  and  he  now  re- 
serves only  the  40^.  and  takes  a  covenant  from  the  lessee  to  pay 
yearly,  over  and  above  the  4O/.  a  couple  of  capons,  or  6s.  and 
8d,,  ytt  this  was  held  such  a  covenant  as  amounted  to  a  reserv- 
ation, 
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ation,  and  therefore  the  lease  good  against  the  successor.  But 
as  the  lease  in  this  case  was  made  to  baron  and  feme,  and  the 
baron  only  covenanted  in  that  manner,  which  would  not  bind 
his  wife  if  she  survived;  so  for  that  reason  it  was  holden  the  suc- 
cessors would  not  be  bound. 

See  further  infra  (G)  div.  1  1. 

3.  Where  the  Addition  of  more  Land,  -jcith  or  -without  the  Addition 
of  more  Renf,  shall  avoid  such  Leases. 

Tenant   in   tail,    or    any    spiritual    person,    in   right   of  the  Ley,  74-  77- 
church,  seised  of  a  manor  whereof  the  copyholds  and  services  Cro-  Eliz-  340> 
have  not  usually  been  let,  but  only  the  freehold  demesnes,  makes  Afield  T 
a  lease   of  the  whole  manor,    reserving  such  a  sum  only  as  Rogers. 
amounted  to  the  ancient  rent:  this  lease  shall  not  bind  the 
issue  or  successor.     But  where  the  reservation  was  several,  viz. 
reserving  the  ancient  rent  in  certainty  for  the  lands  anciently 
let,   and  another  distinct  rent  for  the  copyhold  and  services, 
not  usually  before  letten  ;    the  lease  was  holden  to  be  good 
as  to  the  lands  anciently  let,  because  for  them  the  ancient  rent 
was  reserved. 

A  prebend  usually  let,  with  the  exception  of  all  crab-trees,  $c.  Cro.  Ja.  458. 
at  i  jl.per  annum,  was  now  let  for  three  lives  at  that  rent,  without  3  Bulstr.  090. 
the  exception,  and  adjudged  that  the  lease  was  void  to  bind  the  " 
successor,  because  there  was  more  let  than  had  been  anciently; 
for  by  the  exception  of  the  trees,  the  fruits  and  boughs,  and  soil 
itself,  were  excepted,  which  now  by  this  lease  pass  to  the  lessee; 
and  so  more  being  let  than  formerly,  it  is  not  warranted  by 
32  H.  8.  c.  28.,  and  then  the  rent  thereout  reserved  cannot  be 
said  to  be  the  ancient  rent,  and,  by  consequence,  is  made  void 
against  the  successor  by  33  £liz.  c.  10. 

Tenant  in  tail  by  special  act  of  parliament  having  authority  to  5  Co.  5. 
make  leases,  fyc.  reddendo  verum  Sf  antiquum  redditum,  makes  a  TIo°,r<VT197' 
lease  of  lands  anciently  demised,  and  of  an  acre  of  waste  not  be-     ° 


fore  demised,  reserving  the  ancient  rent,  and  so  much  more  as  the  Co.Litt.44.b. 

acre  of  waste  was  worth;  and  yet  held,  that  this  addition  of  acre 

of  waste  spoiled  the  whole  lease,  because  the  rent  being  entire  in 

the  reservation  issued  out  of  the  whole,  and  out  of  every  part 

thereof,  and  the  acre  of  waste  being  never  demised  before,  it 

could  not  be  said  vents  $  antiques  redditus>  which  issued  out  of 

that  which  never  before  yielded  any  rent  at  all. 

If  two  farms  have  usually  been  let  severally,  the  one  for  2o/.  5  Co.  4,  5. 
and  the  other  for  io/.,  and  a  bishop,  tenant  in  tail,  Sfc.  makes  a  Co.  139. 
lease  of  both  together,  rendering  30/.  per  annum,  and  dies,  Sfc.  this      ^eb    80 
lease  shall  not  bind  the  issue  or  successor,  for  the  ancient  rent 
issuing  formerly  out  of  the  two  farms  severally,  according  to  the 
aforesaid  proportion,  now  issues  wholly  out  of  each,  and  out  of 
every  part  of  each  ;  and  where  before  the  rents  were  several*  nowr 
they  are  entire;  and  it  was  said  to  be  but  wantonness,  to  save 

3  A  2  parchment 
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parchment  and  paper,  to  join  them  together  in  one  lease,  where 
they  were  usually,  and  ought  to  have  been  let  severally;  and 
there  was  no  necessity  or  colour  of  convenience  to  join  them  in 
one  lease ;  and  if  he  might  join  two,  he  might  as  well  join  twenty, 
which  would  be  very  prejudicial  to  the  successor,  since  it  is  a 
kind  of  seignory  and  prerogative  to  have  several  tenants :  there- 
fore, if  40^.  per  annum  had  in  that  case  been  reserved  for  the  two 
farms,  which  is  lol.  per  annum  more  than  the  ancient  rent  of 
both ;  yet  this  shall  not  bind,  not  because  more  is  reserved  than 
the  ancient  rent,  (for  that  the  statute  allows,)  but  because  by  their 
being  joined,  if  the  tenant  should  prove  insolvent,  the  loss  would 
be  greater  upon  the  issue  or  successor. 

Devisee  for  life,  with  power  to  make  leases,  whereupon  the 
old  and  accustomed  yearly  rent  shall  be  reserved,  entered  and 
built  a  new  house  upon  the  land,  and  then  made  a  lease  for 
twenty-one  years,  reserving  only  the  ancient  rent,  fyc. :  it  was 
insisted,  that  this  could  not  be  said  to  be  the  ancient  rent,  be- 
cause part  of  it  is  issuing  out  of  the  new  house:  but  the  justices 
would  not  suffer  it  to  be  argued,  but  held  the  rent  to  be  well 
enough  reserved. 

|]  Where  two  pieces  of  land,  one  of  which  has  been  anciently 
let,  and  the  other  has  never  been  in  lease,  are  included  in  one 
demise,  and  one  entire  rent  is  reserved  for  the  whole;  it  seems 
to  be  settled,  that  the  lease  is  void  for  the  whole ;  but,  if  there 
is  a  several  reservation  of  the  ancient  rent  for  the  lands  which 
have  been  anciently  let,  the  demise  under  the  power  would  be 
good  for  them,  and  void  only  for  the  rest. 

But,  it  has  been  holden,  that  a  lease  comprizing  lands  of 
which  the  lessor  was  seised  in  fee,  and  other  lands  of  which  he 
was  tenant  for  life  only,  with  a  power  to  lease  at  one  entire 
rent,  is  good  for  the  lands  in  fee  simple,  because,  according  to 

Philips,  Co.  Litt.  148.  b.,  the  rent  may  be  apportioned.!) 

Wightvv. 

Exch.  Rep.  69-1  contra,  over-ruled  by  this  case.   See  also  Coxe  v.  Day,  13  East,  136.  the  third 

point. 


Doe  v. 
Rendle,  3  M. 

&  S.  108. 


Doe  v. 

Meylor,  aM. 
&  S.  276. 
The  case  of 
Rees  v. 


Mod.  303. 
a  Mod.  57. 
3  Keb.  19*. 

37*.  583.  595- 
Pollexf.  176. 
i  Freem.  9». 
119.  165.  179. 
Threadneedle 
v.  Lynam. 


Where  a  Reservation  of  the  whole  Rent,  or  only  pro  rata  on  a 
of  Part, 


shall  be  good. 

On  a  special  verdict  the  case  was  in  substance  no  more  than 
this  :  A  bishop  seised  of  two  manors  in  right  of  his  bishoprick, 
which  had  usually  been  let  for  6^1.  is.  $d.  per  annum,  now  makes 
a  lease  for  twenty-one  years  of  one  of  those  manors  only,  reserv- 
ing the  whole  rent:  and  if  this  was  a  good  lease  within  the 
statute  i  Eliz.  c.  10.  was  the  question?  The  objections  against 
it  were,  i.  That  the  remedy  for  the  rent  was  not  so  ample  and 
beneficial  as  it  was  before  ;  for  before,  the  rent  issued  out  of  both, 
now,  out  of  one  only,  and  the  statute  is  to  be  taken  strictly,  to 
prevent  dilapidations  and  decay  of  spiritual  livings.  2.  Th#t 
this  was  not  the  old  accustomed  rent,  because  it  did  not  issue  out 

•  of 
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of  the  same  lands,  but  out  of  less ;  and  if  that  be  allowed,  yon 
may  leave  but  a  moiety  or  quarter  part,  or  but  one  or  three 
acres,  to  answer  ioo/.  per  annum.  3.  It  was  objected,  that  now 
the  bishop  could  not  lease  the  other  manor  at  all ;  for  if  for  the 
ancient  rent,  perhaps  it  is  not  worth  so  much ;  if  for  Jess,  it  is  not 
the  ancient  rent:  or  supposing  he  could  lease  the  other  manor 
for  less  rent,  yet  the  ancient  rent,  which  the  statute  chiefly  de- 
signed to  provide  for,  will  not  be  at  all  the  better  secured ;  for 
now  being  reserved  out  of  one  manor  only,  that  will  be  the  only 
fund  to  answer  it  for  the  future,-  and  if  the  value  of  lands  should 
fall,  as  probably  they  may,  there  will  be  no  sufficient  security  or 
distress  for  the  old  rent,  though  perhaps  the  new  rent,  being  less, 
•will  be  abundantly  secured.  And  of  this  opinion  were  Vaughan 
and  Ellis ;  but  Atkins  and  Windham  held  it  a  good  lease:  and 
after  the  death  of  Vaughan^  North  being  of  the  same  opinion,  it 
was  adjudged  a  good  lease,  and  this  judgment  affirmed  in  B.  R. 
upon  a  writ  of  error ;  for  the  ancient  rent  being  reserved,  the 
statute  is  satisfied,  and  what  is  not  in  lease  is  in  the  bishop's  own 
hands.  And  though  the  distress  for  the  ancient  rent  be  not  so 
large,  yet  the  bishop  cannot  complain,  having  the  residue  of  the 
Jands  in  his  own  hands,  or  out  upon  another  lease.  And  by  Wind- 
Jiam,ifa  bishop  should  enlarge  a  garden  or  orchard,  it  would  be  un- 
reasonable so  to  tie  him  up,  as  to  force  him  to  hold  the  residue  of 
the  tenancy  in  his  own  hands,  and  never  suffer  him  to  demise  it 
again,  because  he  cannot  reserve  the  ancient  rent,  as  that  issued 
out  of  every  part  of  the  old  land :  but  he  agreed,  that  if  the 
bishop  in  this  case  had  made  a  lease  of  both  manors,  reserving 
the  ancient  rent  out  of  one  of  them  only,  this  would  not  have 
been  good  to  bind  the  successor,  because  he  departed  with  the 
whole  land  chargeable  with  the  ancient  rent,  and  yet  confined  the 
successor's  remedy  for  such  rent  to  part  of  the  lands  only :  but 
in  this  case  he  having  the  residue  of  the  lands  iu  his  own  hands, 
it  is  clearly  out  of  the  mischief  of  the  statute. 

If  lands  usually  let  at  such  a  rent  descend  to  two  coparceners  5  Co.  5,  6. 
in  tail,  each  may  let  her  own  part,  reserving  rent  pro  raid :  for  it 
would  be  unreasonable  that  the  frowardness  or  perverseness  of 
one  sister,  in  not  complying  to  join  in  a  lease  with  the  other  sis- 
ter, should  hinder  them  both  from  making  leases  at  all:  and  the 
descent,  which  caused  the  coparcenary,  was  an  act  of  law,  which 
they  could  not  prevent  or  hinder,  and  the  acts  of  law  do  no 
injury  to  any  one.  So,  if  a  manor  was  usually  let  at  los.  per 
annum  rent,  and  a  tenancy  escheats,  and  then  a  lease  is  made  of 
the  whole  manor,  reserving  ros.  peranmtm,  this  is  good,  though 
the  rent  issues  also  out  of  the  tenancy,  and  that  never  was  in 
lease  before;  for  the  escheat  was  the  act  of  law,  and  by  that  the 
seignory  being  extinct  ought  not  to  turn  to  the  prejudice  of  the 
lord.  But,  if  the  lord  had  purchased  the  tenancy,  he  could 
never  have  leased  it  within  32  H.  8.  c.  28.  or  the  other  statutes, 
because  the  purchase  was  his  own  act ;  and  therefore  the  tenancy 
having  never  been  leased  before,  no  ancient  rent  can  be  reserved 

3  A  3  thereout, 


726  LEASES  AND  TERMS  FOR  YEARS. 

thereout,  no  more  than  a  manor  which  had  never  been  leased 
can  now  be  leased  by  virtue  of  any  of  those  statutes. 

Co.  Litt.  44.  b.  The  books  are  not  agreed,  whether  a  bishop,  tenant  in  tail,  or 
jKeb.  379,  any  SpjritUill  person,  fyc.  of  lands  usually  let  for  a  certain  rent, 
?  Co  4  ?.  may  make  a  lease  of  part  thereof,  reserving  rent^ro  raid  ,•  but 
(a)  [But  ac-  the  better  opinion  seems  to  allow  of  such  leasing  (a),  because  this 
cording  to  the  in  effect  is  the  ancient  rent ;  and  otherwise,  perhaps,  they  could 
Touchstone,  not  jease  at  a]^  jf  tney  jja(j  not  a  pOwer  of  dividing  the  great 

tenant* in  tail  ^arms;  an^  Mountjoy's  case,  which  is  contrary,  they  say,  was  ad- 

of  land  let  a  judged  upon  a  private  act  of  parliament  for  enabling  a  particular 

part  of  it  that  tenant  in  tail  to  make  leases,  which  neither  his  estate  nor  the  law 

hath  been  ac-  wouid  allOw  of  (as  the  lease  there  was  for  300  years) :  but  upon 

let*  ancfre^  tne  otner  statutes,  if  all  the  circumstances  thereby  required  are 

serve  the  rent  observed,  a  lease  of  part,  rendering  a  proportionable  rent,  seems 

pro  rata,  or  to  have  no  inconvenience  in  it,  or  be  any  ways  against  the  true 

more  than        meaning  of  the  statutes, 
after  the  rate ; 

this  is  not  a  good  lease.  And  it  seemeth  to  be  exceedingly  doubtful,  whether  bishops,  fyc. 
have  the  power  of  dividing  their  estates,  and  leasing  them  out  in  smaller  parcels :  for  as  the 
whole  and  every  part  of  the  estate  is  no  longer  answerable  for  the  whole  arid  every  part  of  the 
rent,  the  security  is  lessened  by  such  a  division ;  and  there  may  possibly  be  an  entire  want  of 
remedy  for  portions  of  the  rent,  by  reason  of  the  failure  of  tenants,  deficiency  of  distress,  pro- 
duce, Sfc.  of  the  parcels  out  of  which  they  are  payable.  When  therefore  a  division  is  deemed 
necessary,  it  hath  been  judged  safest,  on  account  of  this  possible  injury  to  the  successor,  to  ap- 
ply for  the  aid  of  the  legislature.  See  two  acts  to  this  purpose  in  the  34th  and  3jth  of  the 
present  king  empowering  the  Bishop  of  Ely  to  grant  out  estates  belonging  to  his  see  in  several 
smaller  parcels.  —  However,  in  point  of  fact,  partitions  have  been  made  without  the  sanction 
of  parliament,  and  that,  under  the  opinion  of  some  of  the  ablest  lawyers  in  the  profession. 
Idea  qiuere.}  ||  But  this  question,  so  far  as  respects  ecclesiastical  persons  in  this  particular 
point,  is  now  at  rest;  for  by  39  &  40  G.  3.  c. 41.  "  In  all  cases  where  any  honours,  castles, 
"  manors,  messuages,  lands,  tythes,  tenements,  or  other  hereditaments,  being  parcel  of  the 
"  possessions  of  any  archbishop,  bishop,  master  and  fellows,  dean  and  chapter,  master  or 
"  guardian  of  any  hospital,  or  any  other  person  or  persons,  or  body  or  bodies  politick  or  cor- 
"  porate,  having  any  spiritual  or  ecclesiastical  living  or  promotion,  and  having  been  anciently 
"  or  accustomably  devised  by  one  lease  under  one  rent,  or  divers  rents  issuing  out  of  the 
"  whole,  now  are  or  shall  hereafter  be  demised  by  several  leases  to  one  or  several  persons, 
"  under  an  apportioned  or  several  rents,  or  where  a  part  only  of  such  honours,  manors,  fyc. 
"  are  or  shall  be  demised  by  a  separate  lease  or  leases,  under  a  less  rent  or  rents  than  was  or 
"  were  accustomably  reserved  for  the  whole  by  such  former  lease,  and  the  residue  thereof  is 
"  or  shall  be  retained  in  the  possession  or  occupation  of  the  lessor  or  lessors,  the  several  and 
"  distinct  rents  reserved  on  the  separate  demises  of  the  several  specifick  parts  thereof  com- 
"  prized  in  and  demised  by  such  several  leases,  shall  be  deemed  and  taken  to  be  the  ancient 
"  and  accustomed  rents  for  such  specifick  parts  respectively,  within  the  intent  and  meaning  of 
"  the  acts  32  H.  8.  c.  »8.,  i  Eliz.  c.  19.,  13  Eliz.  c.  5.,  and  14  Eliz.  c.  n. 

§  a.  "  Provided,  That  nothing  herein  contained  shall  extend  to  confirm  or  render  valid 
"  any  demise  made  before  the  passing  of  this  act,  unless  the  several  rents  reserved  upon  the 
"  separate  demises  of  separate  parts  of  tenements,  theretofore  accustomably  demised  under 
"  one  entire  lease,  shall  be  equal  to  or  more  than  the  rent  or  rents  theretofore  accustomably 
"  reserved  on  the  entire  demise  of  the  whole,  or  in  case  the  whole  should  not  be  demised,  but 
"  part  reserved  in  the  possession  of  the  lessor  or  lessors,  unless  the  rents  reserved  on  the  parts 
"  demised  should  be  so  far  equal  to  or  more  than  the  whole  amount  of  the  ancient  rent  or 
"  rents,  that  the  part  not  demised  should  be  sufficient  to  answer  the  difference. 

§  3.  "  Provided,  That  where  the  whole  of  any  such  honours,  castles,  manors,  messuages, 
"  lands,  tythes,  tenements,  or  other  hereditaments,  accustomably  demised  by  one  lease,  shall 
"  be  demised  in  parts  by  several  leases  after  the  passing  of  this  act,  the  aggregate  amount  of 
"  the  several  rents  which  shall  be  reserved  by  such  separate  leases,  be  not  less  than  the  old 
"  accustomed  rent  or  rents  theretofore  reserved  by  such  entire  lease;  and  that  where  a  part 
"  only  shall  be  so  demised  by  any  such  separate  lease,  and  the  residue  shall  be  retained  in 
"  the  possession  of  the  lessor  or  lessors,  the  rent  or  rents  to  be  reserved  by  such  separate 
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"  lease  or  leases,  shall  not  be  less,  in  proportion  to  the  fine  or  fines  to  be  received  on  grant- 
"  ing  such  lease  or  leases,  than  the  rent  or  rents  accustomed  to  be  reserved  for  the  whole  of 
*'  the  said  premises,  was  in  proportion  to  the  fine  received  on  .sr.inting  the  last  entire  lease. 

§  4.  "  Provided,  That  no  greater  proportion  of  the  accustomed  rent  be  reserved  by  any 
"  separate  lease  hereby  confirmed  or  allowed  to  be  granted,  than  the  part  of  the  premises 
*'  thereby  severally  demised  will  reasonably  bear  and  afford  a  competent  securit}'  for. 

§  j.  "  Provided,  That  where  any  specifick  thing,  incapable  of  division  or  apportionment, 
"  shall  have  been  reserved  or  made  payable  to  the  lessor  or  lessors,  his  or  their  heirs  or  suc- 
*'  cessors,  either  by  way  of  rent,  or  by  any  covenant  or  agreement  contained  in  any  such 
"  entire  lease,  the  same  may  be  wholly  reserved  and  made  payable  out  of  a  competent  part 
"  of  such  lands  or  tenements  demised  by  any  such  several  lease  as  aforesaid;  and  in  case,  in 
"  any  lease  already  granted,  and  intended  hereby  to  be  confirmed,  any  such  provision  shall 
"  appear  to  have  been  made  for  the  payment  and  deliver}'  of  any  such  sum  or  sums  of  money, 
"  stipends,  augmentations,  or  other  things  as  aforesaid,  the  same  shall  be  deemed  and  taken 
"  to  have  been  lawfully  made,  in  case  the  lands  and  tenements  charged  therewith  shall  be  of 
"  a  greater  annual  value  than  the  payment  or  other  things  so  charged,  exclusive  of  the  rent 
"  or  other  annual  payment  reserved  to  the  lessor  or  lessors. 

§  6.  "  Provided  further,  That  nothing  herein  contained  shall  extend  to  authorize  or  con- 
"  firm  any  lease  whereon  no  annual  rent  is  or  shall  be  reserved  to  the  lessor  or  lessors,  his  or 
•*  their  successors  or  assigns. 

§  7.  "  Provided,  That  this  act,  or  any  thing  herein  contained,  shall  not  authorize  the  rc- 
"  serration  or  payment  of  any  rent  or  rents  upon  any  such  several  lease  made  or  to  be  made 
"  under  authority  of  this  act,  by  any  master,  provost,  president,  warden,  dean,  governor,  rec- 
"  tor,  or  chief  ruler  of  any  college,  cathedral  church,  hall  or  house  of  learning,  in  the  un'.ver- 
"  sities  of  Oxford  and  Cambridge,  or  by  the  warden  or  other  head  officer  of  the  colleges  of 
"  Winchester  and  Eton,  in  any  other  manner  or  proportions  than  is  required  by  18  Eliz.  c. 

§  8.  "  Provided  also,  That  where  any  such  accustomably  entire  leases  as  aforesaid  shall 
"  have  usually  contained  covenants  on  the  part  of  the  lessee  or  lessees  for  the  payment  or 
"  delivery,  or  shall  have  in  any  other  manner  subjected  or  charged  such  lessee  or  lessees  to  or 
*:  with  the  payment  or  delivery  of  any  sum  or  sums  of  money,  stipend,  augmentation,  or  other 
"  thing,  to  or  for  the  use  of  any  vicar,  curate,  schoolmaster,  or  other  person  or  persons,  other 
"  than  and  besides  the  lessor  or  lessors,  and  his  or  their  heirs  or  successors,  all  or  any  such 
"  leases  as  shall  hereafter  be  granted  of  the  same  lands  or  tenements  in  severally  as  aforesaid, 
"  shall  and  may  lawfully  provide  for  the  future  payment  and  delivery  of  such  sum  or  sums  of 
"  money,  stipends,  augmentations,  or  other  things,  by  and  out  of  any  part  or  parts  of  the 
"  lands  or  tenements  accustomably  charged  therewith,  not  being  of  less  annual  value  than 
*  three  times  the  amount  of  the  payment  so  to  be  charged  thereon,  exclusive  of  the  propor- 
"  tion  of  rent  or  other  annual  payments  to  be  reserved  to  the  lessor  or  lessors. 

§  9.  "  Provided  always,  That  nothing  in  this  act  shall  extend  to  establish  or  confirm  the 
"  claim  of  any  vicar,  curate,  schoolmaster,  or  other  person  or  persons,  to  any  such  sum  or 
"  sums,  salary,  stipend,  or  other  thing  as  aforesaid,  the  payment  and  continuance  whereof 
"  shall  depend  only  on  the  will  of  the  person  or  persons,  or  body  or  bodies  politick  or  cor- 
"  porate,  granting  or  renewing  such  lease  or  leases  respectively. 

§  10.  "  And  where  any  person  or  persons  now  holding,  or  who  shall  hereafter  hold,  any 
"  such  lease  or  leases  as  in  this  act  mentioned,  shall  or  may  hold  the  same,  or  any  specifick 
"  part  of  the  lands  or  tenements  thereby  demised,  in  trust  for  any  other  person  or  persons, 
"  or  for  any  bodv  or  bodies  politick  or  corporate,  or  shall  have  granted  any  under  lease  or 
"  under  leases  of  any  specifick  part  or  parts  of  his,  her,  or  their  respective  holdings,  and  be. 
"  under  any  covenant  or  engagement  for  renewal  thereof  to  any  other  person  or  persons, 
'  body  or  bodies  politick  or  corporate,  when  and  as  often  as  his,  her,  or  their  own  lease  or 
"  leases  shall  be  renewed,  it  shall  and  may  be  lawful  for  such  person  or  persons  as  first  men- 
"  tioned,  at  any  time  or  times  after  the  passing  of  this  act,  to  surrender  his,  her,  or  their  lease 
"  or  leases,  in  order  that  separate  and  distinct  leases  may  be  granted  by  the  original  lessor  or 
'  lessors  of  such  specifick  parts  of  the  same  premises  as  shall  have  been  held  in  trust,  or  sub- 
"  iect  to  such  covenants  or  engagements  for  renewal  as  aforesaid,  to  the  respective  under 
"  lessees  and  cestuiqttc  trusts,  upon  fair  and  reasonable  terms,  subject  to  an  apportionment  of 
"  the  accustomed  rent  or  rents,  and  other  payments,  according  to  the  intent  and  meaning  of 
"  this  act;  and  every  such  surrender  so  made,  and  the  new  leases  to  be  granted  thereon,  ac- 
"  cording  to  the  intent  and  meaning  of  this  act,  shall  be  good  and  effectual  in  law  and  equity, 
"  notwithstanding  such  under  lessees  and  cestuique  trusts,  or  any  of  them,  shall  or  may  be 
tt  infants,  issue  unborn,  femes  covert,  persons  absent  from  the  realm,  or  otherwise  incapaci- 
"  tated  to  act  for  themselves,  provided  that  such  new  leases  respectively  be  for  the  benefit  of 

3  A  4  "  the 
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"  the  several  persons  entitled  to  the  benefit  of  such  surrendered  lease  or  leases  respectively, 
"  and  be  expressly  so  declared  in  the  body  of  each  such  new  leases  respectively."  —  Why  the 
act  should  be  thus  limited  in  its  operation;  why  it  should  not  have  been  extended  to  leases 
made  by  tenants  in  tail,  and  husbands  seised  jure  uxorum,  and  to  leases  granted  by  ecclesias- 
tical persons  of  two  or  more  farms,  which  have  been  usually  let  separately,  one  cannot  possibly 
see.  These  defects  are  the  more  surprising,  because  the  bill  appears  from  the  journals  to 
have  been  introduced  into  the  House  of  Commons  by  a  very  able  lawyer,  Mr.  Douglas,  now 
Lord  Glenbervie.\\ 

Rule  8.  That  such  Leases  must  not  be  made  without  Impeach- 
ment of  Waste. 

Co.  Litt.  44.  b.       The  last  rule  to  be  observed  in  the  making  of  leases  upon 

45^  a-  these  statutes  is,  that  they  must  not  be  made  without  impeach- 

6  Co.  37.3.       ment  of  waste.     Though  this  is  expressly  provided  for  in  the 

chapter  of        32  ^-  8-  c.  28.  only,  yet  it  hath  been  resolved  upon  the  13  Eliz. 

Worcester's      c.  10.  and  held  upon  i  Eliz.  c.  19.  that  the  several  persons  therein 

case.  respectively  mentioned  are  by  the  equity  thereof  restrained  from 

Palm.  468.        making  leases  dispunishable  of  waste:  for  if,  as  the  preamble 

cuiiib.S-j.        speaks,  long  and  unreasonable  leases  are  the  chiefest  causes  of 

dilapidations,  and  the  decay  of  all  spiritual  livings  and  hospi- 

tality, much  more  would  they  be  so  if  they  were  made  dispunish- 

able of  waste;  and  therefore  those  statutes  being  made  to  prevent 

such  unreasonable  leases  for  the  future,  must,  by  consequence, 

prohibit  the  power  of  committing  or  suffering  waste.     But,  if 

bishops  be  not  restrained  by    I  Eliz.  c.  19.  from  making  such 

leases,  yet  they  must  at  least  be  confirmed  by  the  dean  and 

chapter,  otherwise  they  will  be  void  by  32  H.  8.  c.  28. 

ii  Co.  49.  And  although  they  are  confirmed,  yet,  if  the  lessee  should  go 

98.  b.  about  to  commit  waste,  he  may  be  stopped  by  prohibition,  and 

Moore^gi?'  attached  if  he  persist  in  it  ;  for  so  may  the  bishop  himself,  or  any 
Zaker''s  case,  ecclesiastical  person,  if  they  commit  waste,  either  in  cutting  down 
aRoll.Abr.  the  timber  trees,  or  pulling  down  or  defacing  the  houses  or  pos- 
8l3-  sessions  of  the  church.  And  such  waste  is  also  a  good  cause  of 

Drurv  v  Kent,  deprivation.     And  as  the  bishop  or  other  ecclesiastical  person 
i  1nst.  304.       cannot  justify  the  doing  of  such  waste,  other  than  for  reparations, 
Godb.  259.       fuel,  or  such  like  necessaries,  no  more  can  their  tenants  or 
a  Bulstr.  279.    lessees,  who  derive  under  them. 
Sid.  153.  But,  where  a  prohibition  was  moved  for,  to  hinder  a  parson 

Ley.  107.         from  the  digging  of  lead  and  coal  mines  in  his  glebe,  the  Court 

Keb.  557.  ,     .    i  .     ,    °    fo    i      i      .         i     p     •     i  •      •      °  i  •   i 

Count  de  Rut-  denied  it,  because  he  having  the  fee  in  him  in  as  high  a  manner 

land's  case.  as  ever  any  body  will  have  it,  if  he  cannot  open  the  mines,  they 
will  never  be  opened  at  all.  Nor  is  this  opening  of  mines  any 
«ause  of  deprivation  by  the  canon  law  :  and  the  reason  of  pro- 

*  They  may      hibiting  the  cutting  down  of  tr^es  in  the  church-yard  by  35  E.  I. 

be  cut  down     stat  2.  is,  because  they  were  planted  in  defence  of  the  church, 

*°.r  *ne  rePau"  and  also  because  such  cutting  them  down  is  waste.  *  And  it  is 
ean  m  one  book,  that  the  parson  hath  such  an  estate  in  him, 


church  by  the   tnat  he  may  maintain  an  action  of  waste,  for  waste  in  cutting 
?tat.  down  trees  by  his  termors. 

e  Co.  jy.  Note  ,-  Leases  may  be  made  without  impeachment  of  waste  two 

ways: 
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ways:  I.  Expressly,  by  words  in  the  lease,  declaring  the  same;  Cro.  Car.  95. 
or,  2.  Impliedly,  by  construction  of  law;  as,  if  a  lease  be  made 
for  life,  the  remainder  for  life,  this  is  dispunishable  of  waste,  and 
so  not  warranted  by  the  statutes;  because  in  waste  the  place 
wasted  is  to  be  recovered,  as  well  as  treble  damage,  which  the 
reversioner  in  this  case  cannot  do,  without  destroying  the  inter- 
mediate estate  for  life. 

But,  if  a  lease  be  made  to  one  for  three  lives,  this  lease  is  good,  6  Co.  37. 
because  it  is  not  dispunishable  of  waste,  and  the  occupant,  if  any 
happen,  shall  be  punished  for  waste  within  the  statute  of  Glou- 
cester, c.  5.  which  gives  an  action  of  waste  against  any  one  that 
held  in  any  manor  for  term  of  life  or  years;  and  an  occupant  in 
this  case  holds  for  term  of  life. 

||  If  in  a  power  to  lease  estates,  including  mines  opened  and  Campbell  v. 
unopened,  a  clear  intention  appears  to  embrace  all  the  mines,  Leach,  Ambl. 
but  a  clause  is  added  that  no  lessee  shall  be  dispunishable  of  p^       ° 


waste;  there,  to  effectuate  the  general  intention  of  the  power,  578. 
the  latter  clause  shall  not  be  deemed  applicable  to  the  unopened 
mines. 

So,  if  there  be  a  similar  clause  in  a  power  to  grant  leases  at  Jones  v. 
rack-rent  and  building  leases,  it  will  be  confined  to  the  leases  Verney, 
at  rack-rent  only,  because  no  improvements  by  building  could 
be  made,  unless  old  buildings  could  be  pulled  down,  trees 
felled,  fyc.  Indeed  it  would  seem  that  such  a  clause  in  a  power 
to  grant  building  leases  only  would  not  restrain  the  liberty  of 
pulling  down  the  old  buildings  in  order  to  erect  new  ones.|| 


(F)  Of  Leases  by  Parsons,  Vicars,  and  others,  with 
respect  to  other  Qualifications. 

/V  S  to  leases  made  by  parsons,  vicars,  and  others,  having  be- 
nefices or  promotions  with  cure  of  souls,  these  things  are  to 
be  observed : 

i.  That  parsons  and  vicars  are  expressly  excepted  out  of  Co.Litt.44, 
32  H.  8.  c.  28.;  so  that  they  are  not,  as  other  sole  corporations,  Comp.  In- 
enabled  by  that  statute  to  'make  any  leases  to  bind  their  sue-  cumb*  838' 
cessors  without  the  confirmation  of  the  patron  and  ordinary, 
but  remain  as  they  did  perfectly  at  common  law,  for  any  thing 
in  that  statute.     2.  That  they  are  not  restrained  by  13  Eliz! 
c.  10.  from  making  leases  for  twenty-one  years,  or  three  lives: 
but  then  such  leases  must  not  only  be  confirmed  by  the  patron 
and    ordinary,   but   must  also  be  made  in  conformity  to  the 
eight   rules   or  qualities   mentioned,   otherwise  they   will  not 
bind  the  successor.     3.  They,  as  well  as  others,  are  restrained 
by  13  Eliz.  c.  10.  from  making  leases  for  any  longer  time,  not- 
withstanding any  confirmation  or  conformity  to  the  rules  before 
mentioned. 

.But  it  is  not  necessary  that  the  lessor  bo  a  priest;  for  if  a  Moore, 

mere  ?'•  836' 
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Iloll.Abr. 
Dyer,  292.  b. 
Comb.  202. 


Cro.  Eliz.  775.  mere  layman  be  instituted  and  inducted  to  a  benefice,  and  make 
a  lease  for  twenty-one  years,  or  three  lives,  which  is  confirmed 
by  the  patron  and  ordinary,  and  then  the  incumbent  be  de- 
prived quia  mere  laicus  i  yet  the  lease  remains  good,  and  shall 
bind  his  successor,  because  it  was  made  by  a  parson  de  facto  pro 
tempore,  whereof  the  law  takes  cognizance  by  the  solemnity 
of  his  institution  and  induction;  and  the  people  can  take  notice 
of  no  other.  So,  if  the  parson  were  after  deprived  for  con- 
tracting matrimony  when  the  law  was  that  priests  could  not 
marry,  or  for  not  reading  the  articles  within  two  months,  fyc. 
yet  his  leases  being  confirmed  by  the  patron  and  ordinary  remain 
good  against  the  successor,  as  well  since  the  statutes  before 
mentioned,  as  they  did  at  common  law  before  the  making  there- 
of; because  being  made  by  a  lawful  incumbent  pro  tempore 
existente,  they  ought  not  to  be  impeached  by  any  subsequent  act 
or  neglect  of  the  parson. 

But,  if  he  who  makes  such  lease  be  but  a  supposed  incum- 
bent, or  be  in   a  church  by  a  super-institution,   or  the  like 


Cro.  Ja.  552 
Palm.  22. 

Bishop  of         seeming  title,  and  so  be  reputed  the  legal  incumbent,  he  cannot 
Ossory  s  case.          .         •  i  •    ••     «       i  •     i     .->  .1       •>     .->      c  .\ 


make  a  lease  to  bind  after  his  death,  or  the  death  of  the  true  in- 
cumbent: therefore,  where  A.  was  made  lawfully  bishop  of 
Ossory  in  the  time  of  Edvo.  6.  and  after,  in  the  time  of  Queen 
Mary>  B.  was  consecrated  bishop  of  that  diocese,  living  A.  who 
was  not  deprived,  and  then  B.  made  a  lease  of  parcel  of  the  pos- 
sessions of  the  bishoprick,  and  then  A.  died,  and  B.  survived 
him  about  three  years;  yet  after  his  death  it  was  adjudged,  that 
this  lease  should  not  bind  the  successor,  because  it  was  a  volun- 
tary act,  and  tended  to  the  impoverishing  of  the  successor,  and 

A.  not  being  deprived,  continued  bishop  still;  so  that  the  conse- 
cration of  B.  was  a  mere  nullity,  and  never  made  him  bishop  of 
that  diocese.     But  yet  they  held,  that  all  judicial  acts  done  by 

B.  as  institutions,  certificates,  fyc.  were  good,  because  they  were 
necessary,  and  could  then  be  performed  by  no  other. 

Bro.  tit.  So,  if  one  were  appointed  bishop  of  a  diocese,  but  never  or- 

Leases,  68.        dained  or  consecrated,  (as,  it  is  said,  in  the  time  of  Ed.  6.  some 

were  not,)  then  leases  made  by  such  bishops,  though  confirmed 

by  the  dean  and  chapter,  will  not  bind  their  successors,  because 

for  want  of  ordination  and  consecration  they  are  no  bishops  at 

(a)  I]  As  there    all,  and,  consequently,  their  acts  null  and  void  in  themselves,  (a) 

can  be  no          jgutj  if  one  were  lawful  bishop  at  the  time  of  making  such  lease, 

vacancy  ti  deprivation  after  will  avoid  the  lease,  because  there  was  no- 

consecration,  ,,        ,        .        .  ,..       U   11 

it  would  seem    thing  wanting  when  it  was  made,  and  the  deprivation  alter  shall 

to  follow,  that  not  impeach  that  which  was  good  in  itself  before. 

though  an 

incumbent  on  a  living  be  elected  bishop,  yet  a  lease  made  by  him  as  such  incumbent  be 

fore  consecration  will  be  good  to  bind  the  successor.     Rex  &  Reg.  v.  Bisliop  of  London, 

Carth.  3i3.|| 

Bro.  tit.  If  the  incumbent,  be  he  clerk  or  layman,  were  under  the  age 

Age,  80.  of  twenty-one  years  at  the  time  of  making  a  lease,  yet  shall  not 

his  successor  avoid  it  for  this  cause,  if  there  was  nothing  else 

wanting ; 
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wanting ;  for  though  he  ought  not  to  have  been  admitted  under 
age,  yet  after  such  admission  he  continued  rightful  parson  till  de- 
prived, and  then  all  acts  done  by  him  in  the  mean  time  continue 
good  and  unavoidable;  and  in  his  politick  capacity,  as  parson, 
his  age  is  not  material  or  imputable. 

jj  By  i  W.  &  M.  c.  1 6.  §  2.  no  lease  really  and  bondjide  made 
by  any  person  simoniack  or  simoniacally  promoted  to  any 
deanery,  prebend,  or  parsonage,  or  other  ecclesiastical  benefice 
or  dignity,  for  good  and  valuable  consideration,  to  any  tenanl 
or  person  not  being  privy  unto,  or  having  notice  of  such  simony, 
shall  be  impeached  or  avoided  for  or  by  reason  of  such  simony, 
but  shall  be  good  and  effectual  in  law,  the  said  simony  notwith- 
standing. 

In  an  action  for  use  and  occupation  by  an  incumbent  against  Cooke  v. 
a  tenant  of  the  glebe  lands,  the  defendant  cannot  give  evidence  Loxley, 

of  a  simoniacal  presentation  of  the  plaintiff  in  order  to  avoid  {,      ,  ',4' 
«..».«•'»,*  f  •  •        f       rsrooksbv  v. 

his  title.     So,  in  an  action  for  money  due  as  a  composition  for  Watts,  " 

tithes. ||  6  Taunt.  333. 

Though  leases  made  by  parsons  or  vicars  be  in  all  respects 
well  made,  yet  by  non-residence  they  become  void  by  virtue  of 
the  statute  13  Eliz.  c.  20.  which  is  as  followeth;  viz.  "  That  the  ||This  and  the 
"  livings  appointed  for  ecclesiastical  ministers  may  not  by  cor-  other  acts  of 

"  rupt  and  indirect  dealings  be  transferred  to  other  uses,  be  it  £?,een  -*jhza~ 
ei     rr<i  i  f  ,  ,  „        oetn,  so  tar  as 

[t  enacted,    1  hat  no  lease  hereafter  to  be  made  ot  any  benefice  thev  relate  to 

"  or  ecclesiastical  promotion  with   cure,  or  any  part  thereof,  this" point  of 
"  and  not  being  impropriated,  shall  endure  any  longer  than  residence,  are 
"  while  the  lessor  shall   be  orderly  resident,  and  serving  the  reP^aiedb>' 
"  cure  of  such  benefice,  without  absence  above  eighty  days  in  l^'.f 
"  any  one  year,  but  that  every  such  lease  immediately  upon  Vide  14  El. 
"  such  absence  shall  cease  and  be  void,  and  the  incumbent  so  c.  u.  §14- 
"  offending  shall  for  the  same  lose  one  year's  profit  of  his  said 
"  benefice,  to  be  distributed  by  the  ordinary  among  the  poor  of 
"  the  parish ;  and  that  all  chargings  of  such  benefices  with  cure 
**  hereafter  with  any  pension,  or  with  any  profit  out  of  the  same 
"  to  be  yielded  or  taken,  hereafter  to  be  made,  other  than  rents 
"  to  be  reserved  upon  leases  hereafter  to  be  made  according  to 
"  the  meaning  of  this  act,  shall  be  utterly  void. 

§  2.   "  Provided,    That  every   parson,    by  the  laws  of  this 

"  realm  allowed  to  have  two   benefices,   may  demise  the  one 

:<  of  them,  upon  which  he  shall  not  be  then  most  ordinarily 

'  resident,  to  his  curate  only  that  shall  there  serve  the  cure 

'  for  him;  but  such  lease  shall  endure  no  longer  than  during 

"  such  curate's  residence  without  absence  above  forty  days  in 

"  any  one  year." 

This  statute,  though  it  extends  only  to  those  who  have  the  2  Roll.  Abr. 
cure  of  souls,  yet  by  reason  of  the  multiplicity  of  parsonages  and  465- 
vicarages  in  England,  hath  been  held  to  be  a  general  law,  whereof  Y^ v<  I0f- 
the  judges  are  bound  to  take  notice,  without  pleading  it.  ^Co^ao.*08' 

Upon  an  action  of  trespass  brought,  and  not  guilty  pleaded,  Yelv.  106. 
the  jury  found  the  defendant  vicar  of  D.  and  that  he  such  a  day  Brownl.»o8. 
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leased  his  vicarage  to  J.  S.  for  three  years,  rendering  rent,  which 
J.  S.  assigned  one  acre,  parcel  thereof,  to  the  plaintiff,  and  that 
the  defendant  was  absent  several  quarters  in  one  year,  viz.  sixty 
days  in  each  quarter:  it  was  adjudged  for  the  defendant,  that 
this  was  such  an  absence  as  avoided  his  own  lease  within  that 
statute. 

Noy,  116.  So,  it  is  said  to  have  been  adjudged,  that  if  a  parson  be 

Sidnerv.          absent  at  several  times,  viz.  ten  days  at  one  time,  and  twenty 

days  at  another,  and  so  till  eighty  days  be  fulfilled  in  one  year, 

that  this  is  such  a  non-residence  within  the  statute  as  shall  avoid 

his  lease. 

Bulstr.  in.  And  yet,  where  it  was  found  by  special  verdict,  that  a  parson 

Sheppard  v.  made  a  lease  of  his  glebe  and  tithes,  and  was  absent  by  the 
mri"! case  in  sPace  °f  e'ghty  days  H1  a  vear  5  vet  because  it  was  also  found  that 
JJidstrode  ^e  did  upon  all  occasions  resort  to  his  parish,  and  perform  divine 
hath  been  service  in  the  church  four  days  in  a  week,  and  duly  serve  the 
since  denied  cure  thereof,  though  he  lived  in  another  parish,  which  was  a 
'u  h  n  non-residence  within  the  statute  H.  8.,  yet  this  was  not  such  a 
struction  non-residence  as  should  avoid  his  lease  within  the  statute  of 
would  entirely  13  E!iz.  c.  2o.  for  that,  they  held,  must  be  a.  non-residence  for 

defeat  the         eighty  days  together  at  one  time  in  the  year. 

statute ;  for  at 

this  rate  an  incumbent  need  be  resident  only  five  days  in  one  year.    Quilter  v.  Mussendine, 

Gilb.  Eq.  Rep.  328.] 

Degg.  136.  By  this  it  appears,  the  surest  way  to  avoid  the  lease  (if  the 

(a)  [This  alle-    case  will  bear  it)  is,  to  allege  the  absence  for  eighty  days  to- 
clear]1  ^nne      getner  (a\  because  then  the  cure  must  most  certainly  be  ne- 
cessary.  Mills  greeted :  but  since  it  also  appears,  that  if  the  cure  were  not 
v.  Ethridge,      neglected,  though  the  absence  were  for  eighty  days  in  a  year  at 
Bunb.  210.]       several  times,  that  this  should  be  no  avoidance  of  the  lease ;  there- 
fore the  other  cases,  which  hold  the  absence  at  several  times,  till 
eighty  days  be  accomplished  in  a  year,  sufficient  to  avoid  the 
lease,  must  be  intended  such  an  absence  as  was  accompanied 
with  the  neglect  of  the  cure;  otherwise,  the  cases  will  not  be 
consistent  and  uniform. 

Degg.  126.  And  note ;  Where  any  lease  becomes  void  for  absence  above 

eighty  days,  no  confirmation  of  the  patron  and  ordinary  can  save 

Doe  v.  Barber,  it.     [In  such  case  it  is  merely  void,  and  the  lessee  cannot  main- 

A^n5'  749<      tain  an  ejectment  (b)  even  against  a  stranger,  who  enters  without 

(A)    He  can-  ,    J       c  .  ,  V  b 

not  maintain     anJ  colour  of  title.] 

ejectment,  because  it  is  a  fictitious  remedy  founded  upon  title ;  but  he  may  maintain  trespass, 

his  mere  possession  being  sufficient  for  that  against  a  wrong-doer.     Graham  v.  Peat,  i  East, 

344- |J 

Cro.  Eliz.  88.        If  an  information  be  brought  on  the  statute  1 3  Eliz.  c.  20.  or  if 

Kindfemarsh     ^lat  statute  ^e  pleaded  to  avoid  a  lease,  bond,  or  covenant,  it 

Cro.  Eliz.  490.  ought  to  be  said,  not  that  the  incumbent  was  absent,  but  alsf), 

Earl  of  Lin-      that  he  was  absent  eighty  days  #  ultra:  for  to  say  eighty  days, 

and  nothing  more,  is  not  sufficient  within  this  statute,  which  says 

above  eighty  days;  for  he  may  be  absent  eighty  days,  and  come 

again  in  the  night  of  the  8oth  day;  and  if  so,  he  is  no  offender 

within 
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within  this  statute ;  and  therefore  it  ought  to  be  expressly  alleged, 
and  not  by  implication. 

So,  it  must  also  be  said,  that  he  was  absent  eighty  days  #  3  Bulstr.  202. 
ultra  in  a  year ;  otherwise  it  will  not  be  good,  for  so  is  the  statute  yj^j^J' 
expressly. 

Also,  it  must  be  shewed  that  the  incumbent  was  voluntarily  Cro.  Eliz.  590. 
absent  (a) ;  for  if  he  were  absent,  or  did  not  serve  the  cure,  by  Moore,  540. 
reason  of  sickness,  suspension,  or  because  he  was  inhibited  by  But°gr"] 
the  ordinary  from  serving  the  cure,  or  was  ejected  by  any  out  of  Goodal, 
the  parsonage-house,  or  upon  the  account  of  any  other  restraint,  Cro.  Eliz.  100. 

this  is  no  such  absence  as  will  avoid  any  leases,  Sfc.  within  these  Collins  v. 

Vaudian, 

statutes.  Moore,  448. 

(a)  [But  it  is  now  settled,  that  it  is  not  necessary  to  aver  that  the  absence  was  voluntary,  for 
if  it  be  otherwise,  it  is  matter  of  excuse,  which  it  lies  upon  the  parson  to  shew.  Mills  v, 
Etheridse,  Bunb.  210.  Quilter  v.  Mussendine,  Gilb.  Eq.  Rep.  228.  Note;  A  sequestration 
of  a  benefice  under  %.  fieri  facias  is  no  impediment  to  the  serving  of  a  cure;  so  that  the  non- 
residence  of  the  incumbent  in  such  a  case  is  a  clear  avoidance  of  any  lease  he  may  have  en- 
tered into.  Doe  v.  Mears,  Cowp.  129.] 

These  last  cases  prove  the  unreasonableness  of  the  construction  Cro.  Eliz.  123. 
that  has  been  made  of  this  statute  in  the  following  case :  Where  Moore,  270. 
a  parson,  after  13  Eliz.  c.  20.  made  a  lease  to  one,  for  twenty-  jj^"s^" 
one  years  a  die  confectionis,  of  lands  usually  letten,  rendering  the 
ancient  rent;  and  this  was  confirmed  by  the  patron  and  ordi- 
nary; then  the  parson  died;  and  the  question  was,  if  his  death 
was  such  a  non-residence  as  that  eighty  days  after  being  incurred 
should  avoid  the  lease?     Moore  reports  this  case,  that  the  judges 
were  divided  in  it,  and  that  though  judgment  was  given  against 
the  defendant,  under-lessee  of  A.  in  an  action  of  debt  brought  by 
A.  for  the  rent;  yet  the  reason  of  it  was  for  his  misrecital  of  the 
statute,  whereby  he  would  have  avoided  the  lease  to  A.t  and,  con- 
sequently, the  under-lease  to  himself.     But  Cro.  reports  the  case 
to  be  adjudged,  that  the  death  of  the  parson  was  a  non-residence 
within  that  statute  to  avoid  his  leases ;  for,   the  Court  said,  the 
intent  of  the  statute  was  to  pi-ovide  against  dilapidations,  and 
for  maintenance  of  hospitality,  and  therefore  must  be  intended 
to  avoid  leases,  not  only  for  non-residence,  but  also  by  the  death 
or  resignation  of  the  parson ;  for  otherwise  dilapidations  would 
be  in  the  time  of  the  successor,  and  he  could  not  maintain  hos- 
pitality.    And  Hale  says,  this  was  adjudged,  as  it  is  reported  by 
Cro.  by  the  opinion  of  three  judges  against  one,  but  says,  it  was 
a  hard  opinion :  and  therefore  (b]  where  the  same  point  came  (*)  *  Lev-  61. 
again  in  question,  it  was  adjudged  that  the  death  of  the  parson  ^t^f*44-' 
was  not  such  a  non-residence  as  should  avoid  a  lease  duly  made.  \01* i£, 
i.  Because  the  intent  of  the  statute  was  only  to  oblige  the  par-  Bayly  v. 
sons  to  residence,  by  imposing  a  forfeiture  upon  them  of  a  year's  Munday. 
value  of  their  benefices  if  they  did  not  reside,  which  could  not 
be,  if  death  were  a  non-residence  within  that  statute;  for,  im- 
mediately upon  the  death  of  the  incumbent,  all  the  profits  of  the 
living,  except  for  supply  of  the  cure  in  the  vacation,  belong  to 
the  successor ;  how  then  could  the  bishop  sequester  them  for  the 

use 
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use  of  the  poor,  for  a  whole  year,  as  the  statute  directs  ?  2.  It 
is  plain  the  statute  meant  a  wilful  negligence,  because  it  says,  the 
party  so  offending;  but  death  is  involuntary,  and  cannot  be 
punished.  3.  The  statute  of  14  Eliz.  c.  1 1.  which  allows  leases 
of  houses  in  market-towns  for  forty  years,  would  be  of  no  effect, 
if  death  should  be  interpreted  a  non-residence  to  avoid  them. 
4.  The  confirmation  of  the  patron  and  ordinary  would  be  to  no 
purpose,  and  their  permission  to  make  leases  for  twenty-one 
years  or  three  lives,  with  such  confirmation,  would  be  vain  and 
idle,  if  such  leases  should  continue  no  longer  than  during  the 
parson's  life;  for  he  might  have  made  them  good  during  his  own 
life,  without  any  such  permission  or  confirmation.  5.  These 
cases  above  cited  prove  that  the  non-residence,  within  this 
statute,  must  be  such  as  is  voluntary;  and  therefore  sickness, 
inhibition  by  the  ordinary,  Sfc.  which  are  involuntary,  are  a 
good  excuse  of  non-residence  within  this  statute,  and  so  have 
been  allowed. 

But  for  as  much  as  several  evasions  were  found  out  to  frustrate 
and  elude  the  true  intent  of  the  said  statute  of  1 3  Eliz.  c.  20. 
(a)  14  Eliz.  therefore,  by  another  (a)  act  of  parliament  it  was  provided  as  fol- 
o.  ii.  §  15,16.  loweth;  viz.  "  That  whereas  sundry  evil-disposed  persons  have 
"  defrauded  the  true  meaning  of  the  last-mentioned  statute,  by 
"  bonds  and  covenants,  of  suffering  other  persons  to  enjoy  ec- 
"  clesiastical  livings,  and  the  fruits  thereof,  for  that  such  bonds 
"  and  covenants  are  not  in  law  taken  to  be  leases,  although  in- 
"  deed  they  amount  to  as  much ;  be  it  therefore  enacted,  That 
"  all  bonds,  contracts,  promises,  and  covenants  hereafter  to  be 
"  made,  for  suffering  or  permitting  any  person  to  enjoy  any  be- 
"  nefice  or  ecclesiastical  promotion,  with  cure,  or  to  take  profits 
"  or  fruits  thereof,  (other  than  such  bonds  and  covenants  as 
"  shall  be  made  for  assurance  of  any  lease  heretofore  made,) 
"  shall  be,  to  all  intents  and  purposes,  adjudged  of  such  force 
"  and  validity,  and  not  otherwise,  as  leases  by  the  same  persons, 
"  made  of  such  benefices  and  ecclesiastical  promotion,  with 
"  cure.  And  be  it  further  declared  and  enacted,  That  all 
"  leases,  bonds,  promises,  and  covenants,  of  and  concerning 
"  benefices  and  ecclesiastical  livings  with  cure,  to  be  made  by 
"  any  curate,  shall  be  of  no  other  or  better  force,  validity,  or 
"  continuance,  than  if  the  same  had  been  made  by  thebeneficed 
"  person  himself,  that  demised,  or  shall  demise  the  same  to  any 
"  such  curate." 

(6)  43  Eliz.  And  by  another  (6)  act  for  the  continuance  of  the  said  statutes 

c.  9.  §  8.  of  13  Eliz.  c.  20.  and  14  Eliz.  c.  1 1.  there  is  another  clause,  by 

way  of  addition,  "  That  all  judgments  hereafter  to  be  had,  for  the 
"  intent  to  have  and  enjoy  any  lease  contrary  to  the  said  sta- 
"  tutes  or  any  of  them,  shall  be  deemed  void  in  such  sort  as 
"  bonds  and  covenants  are  appointed  to  be  void  which  are  made 
"  for  that  purpose." 

The  statute  of  13  Eliz.  c.  20.  as  appears  by  the  express  words 
thereof,  extends  only  to  leases  to  be  made  after  that  statute: 

therefore. 
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therefore,  where  a  parson  made  a  lease  for  sixty  years  before  the 

13  Eliz.  which  was  confirmed  by  the  patron  and  ordinary,  and 
then   the  parson   died,   and   his  successor,  after  the  statute  of 

14  Eliz.  c.  ir.,  gave  a  bond  that  the  lessee  should  enjoy  the  lease 
during  the  term,  and  after  became  non-resident  for  above  eighty 
flays  in  one  year,  and  so  would  have  avoided  both  the  lease  and 
the  bond ;  yet  in  an  action  of  debt  brought  thereupon,  it  was 
adjudged,    that   neither  of  them   were  within  either  of  those 
statutes;   for  as  to  the  lease,  that  being  made  and  duly  con- 
firmed before  13  Eliz.  c.  20.  was  good  at  common  law;  and  then 
the  bond  given  for  enjoyment  of  such  lease,  though  it  were 
given  after  14  Eliz.  c.  n.  yet  was  neither  within  the  words  nor 
intent  of  that  statute,  which  extends  only  to  bonds  given  after 
that  statute,  for  enjoyment  of  leases,  contrary  to  13  Eliz.  c.  20., 
which  this  lease,  that  was  made  before,  cannot  be  said  to  be  :  nor 
could  the  successor  himself  avoid  this  lease,  so  that  the  bond 
given  for  the  enjoyment  thereof  cannot  be  unlawful. 

Also,  the  said  statute  of  1 3  Eliz.  c.  20.  extends  only  to  avoid  Comp.  In- 
leases  for  non-residence  or  absence  for  above  eighty  days  in  one  cumb-  847- 
year,  and  the  statutes  of  14  Eliz.  c.  1 1.  and  43  Eliz.  c.  9.  avoid 
only  bonds,  covenants,  promises,  and  judgments,  made  or  given 
for  enjoyment  of  ecclesiastical  livings  or  benefices,  become  void 
for  such  non-residence  or  absence,  and  not  where  the  living,  Sfc. 
become  void  by  death,  resignation,  or  deprivation,  $c.  which  are 
voidances  at  common  law. 

Therefore,  where  a  parson  covenanted  with  A.  that  he  should  3  Bulstr.  aoa. 
have  his  tithes  for  thirteen  years  absolutely,  without  saying,  if  he 
should  so  long  live,  and  continue  incumbent,  and  afterwards,  be- 
fore  the  expiration  of  the  term,  resigned  his  benefice,  and  so 
became  absent  or  non-resident  for  above  eighty  days;  and 'his 
successor,  after  induction,  ousted  A.  of  the  tithes ;  upon  which  he 
brought  an   action  of  covenant  against  the  first  parson,   who 
pleaded  the  statute  of  14  Eliz.  c.  1 1.  in  bar;  it  was  adjudged  by 
Coke,  Dodderidge,  and  Haughtcm,  that  though  this  lease  was  void 
by  the  resignation,  yet  the  action  well  lay  upon  the  covenants  in 
the  lease;  for  the   13  Eliz.  c.  20.  avoids  leases  only  where  the 
parson  becomes  absent  or  non-resident  for  above  eighty  days  in 
a  year;  and  the  14  Eliz.  c.  11.,  as  appears  by  the  preamble,  in- 
tended only  to  avoid  bonds,  covenants,  and  promises  made  or 
given  for  the  enjoyment  of  ecclesiastical  livings,  or  the  fruits 
thereof,  upon  pretence  that  they  were  not  leases  within  the  said 
statute  13  Eliz.  c.  20.  and  enacts,  that  they  shall  be  of  such  force 
and  validity,  and  not  otherwise,  as  leases  by  the  same  persons 
would  have  been,  and  so  extends  to  avoidance  thereof  for  ab- 
sence, or  non-residence,  for  above  eighty  days  only,  as  the  other 
act  did  the  leases  themselves;  but  this  resignation  was  an  imme- 
diate voidance  of  the  lease  at  common  law,  and  an  action  thereby 
attached  in  the  lessee  immediately,  for  breach  of  the  covenant 
before  the  avoidance,  by  absence  or  non-residence  for  above 
eighty  days,  by  force  of  the  statute  had  incurred.     And  these 

statutes 
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Brownl.  125. 
Wheeler  v. 
Heydon,  per 
Haughton. 


Moore,  641. 
Webb  v. 
Hargrave. 


Cro.Eliz.  88. 
490- 


statutes  did  not  intend  to  intermeddle  with  avoidances  at  the 
common  law,  but  left  them  as  they  were  before,  and,  by  conse- 
quence, this  resignation,  which  defeated  the  interest  of  the  lessee 
at  common  law,  was  a  breach  of  the  covenant,  for  which  the 
action  well  lay.  So,  they  held,  if  the  parson  had  died,  or  been 
deprived,  $c.  which  would  also  in  consequence  have  defeated  the 
interest  of  the  lessee;  yet  an  action  of  covenant  would  have  well 
lain  against  him  or  his  executors ;  because  the  covenant  was  ab- 
solute, and  this  avoidance  of  his  interest  was  an  avoidance  at  the 
common  law,  and  not  by  force  of  either  of  the  statutes ;  and  then 
at  common  law  such  lease  or  covenant  is  good,  and  the  parson, 
at  his  peril,  is  to  take  care  that  the  lease  or  covenant  be  made 
good  according  to  his  agreement;  as,  if  tenant  for  life  covenants 
that  another  shall  enjoy  his  lands  for  twenty-one  years,  and 
afterwards  commits  a  forfeiture,  yet  he  shall  be  bound  by  his 
covenant. 

But,  if  a  parson  makes  a  lease  for  thirty  or  forty  years,  if  he  so 
long  live,  with  covenants  for  enjoyment  thereof  accordingly,  this 
so  qualifies  the  lease  and  covenant,  that  though  his  death  will  de- 
termine the  lease,  yet  it  will  be  no  breach  of  the  covenant.  But* 
as  by  such  lease  and  covenant  he  takes  upon  him  to  do  no  other 
act  whereby  to  avoid  the  lease;  therefore,  if  he  resigns,  or  other- 
wise voids  the  living,  an  action  of  covenant  will  lie  against  him. 
But,  if  this  clause  were  added,  viz.  "  and  shall  so  long  continue 
parson"  then  this  clause  leaves  him  at  liberty  to  avoid  it  by  re- 
signation, non-residence,  or  otherwise,  because  it  qualifies  the 
lease  to  continue  no  longer  than  whilst  he  continues  parson,  and 
in  the  mean  time  leaves  it  in  his  election  how  long  or  short  a 
while  that  shall  be. 

A  clerk  entered  into  an  obligation,  the  condition  of  which 
was,  that  he  being  presented,  instituted,  and  inducted  to  a 
benefice  then  void,  should,  upon  request  of  the  patron,  resign ; 
and  he  afterwards  made  a  lease  to  the  patron,  and  then  was  ab- 
sent for  above  eighty  days  together,  whereby  the  lease  became 
void ;  and  then  being  requested  by  the  patron  to  resign,  which 
he  refused,  the  patron  brought  an  action  of  debt  upon  the  bond, 
to  which  the  defendant  pleaded  the  statute  of  1 3  Eliz.  c.  20.  and 
14  Eliz.  c.  ii.,  and  that  after  his  induction  he  let  the  lease  to  his 
patron  the  plaintiff,  and  then  was  absent  above  eighty  days  to- 
gether, and  averred  that  the  obligation  was  made  for  the  enjoying 
of  the  benefice  let  by  the  said  lease,  and  to  the  intent  to  compel 
him  not  to  avoid  the  lease  by  absence,  for  fear  of  being  required 
to  resign,  and  demanded  judgment,  #c.,  upon  which  the  plaintiff 
demurred ;  and  the  whole  Court  held  the  plea  good,  and  the 
averment  to  be  very  apt,  because  the  obligation  being  made  ge- 
nerally to  resign  upon  request,  might  well  be  averred  to  be  for 
this  particular  purpose,  and  so  void. 

This  case  fully  proves,  that  the  bonds  which  have  been  at- 
tempted and  taken  from  parsons  upon  making  leases,  with  con- 
dition that  they  should  duly  serve  the  cure,  and  not  be  absent 

from 
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from  their  benefice  by  the  space  of  eighty  days  when  they  ap- 
pear, or  can  be  averred  to  be  given  for  security  of  leases  made 
by  such  parsons,  will  be  void  within  these  statutes,  and  no  reco- 
very allowed  thereupon.  But  bonds,  with  condition  not  to 
resign,  or  do  any  other  act  which  should  cause  an  avoidance  at 
common  law,  though  they  are  made  for  security  of  such  leases, 
yet  they  will  be  good  and  binding,  unless  the  parson  can  shew 
an  avoidance  by  absence  for  above  eighty  days,  and  also  aver 
that  the  bond  was  given  to  prevent  such  avoidance ;  for  other- 
wise, if  the  lease  becomes  void  by  resignation,  or  other  voluntary 
act  of  the  parson,  (except  suck  absence  for  above  eighty  days,) 
the  bond  is  presently  forfeited  at  common  law ;  and  the  statutes 
will  no  more  relieve  upon  account  of  any  absence  after,  than 
they  would  against  a  covenant  for  that  purpose.  But,  if  sucli 
bonds  were  given,  with  a  condition  in  the  disjunctive,  not  to  be 
absent  above  eighty  days,  nor  to  resign  or  do  any  other  act, 
which  should  cause  an  avoidance  of  the  lease  at  common  law; 
quaere^  whether  the  whole  bond  be  absolutely  void,  or  if  it  shall 
be  good  or  bad,  according  as  the  avoidance  first  happens  to  be 
either  upon  these  statutes  or  at  common  law? 

A  parson  let  his  rectory  for  three  years,  and  covenanted  that  4  Leon.  38, 
the  lessee  should  have  and  enjoy  it  during  the  said  term,  without  39-  pi- 1°4- 
expulsion,  or  any  thing  done  or  to  be  done  by  the  lessdrj  and  r^f'  Yif." 
was  also  bound  in  an  obligation  to  the  lessee  for  performance  of*  c\imb.  848. 
covenants;  and  afterwards,  for  not  reading  the  articles,  was  ipso 
Jacto  deprived  by  the  statute  13  Eliz.  c.  12.,  whereby  the  lease 
became  void:  yet  it  was  the  opinion  of  all  the  justices,  that  the 
bond  was  not  thereby  forfeited,  because  the  lessee  was  not  ousted 
by  any  act  done  by  the  lessor,  but  rather  for  a  nonfeasance,  and 
so  out  of  the  compass  of  such  covenant ;  as,  if  one  be  bound  not 
to  do  any  waste,  permissive  waste  is  not  within  the  danger  of  it. 
But  otherwise  it  would  have  been,  if  the  lessor  had  covenanted 
not  to  omit  the  doing  of  any  thing  whereby  the  lease  should  be- 
come void. 

So,  if  one  be  bound  by  obligation  to  make  such  a  lease  fof  3  Bnlstr.  ioj. 
twenty-one  years,  this  is  good,  and  shall  bind  him :  but  then  it  Comp.  In- 
seems  that  if  this  lease  become  afterwards  void  for  non-residence,  cumb-  84°- 
and  the  bond  be  put  in  suit,  if  it  be  averred  that  the  bond  was 
given  for  security  of  such  lease  against  non- residence,  this* will 
avoid  the  bond  also. 

If  the  parson's  lessee  assign  over  his  lease  to  another,  and  the  Bulstr.  in. 
parson  be  absent  above  eighty  days  in  a  year,  the  lessee  may  also  Comp.  In- 
plead  the  statutes  of  13  Eliz.  c.  20.  and  14  Eliz.  c.  n.  for  the  cumb  847' 
avoiding   of  his  own  assignment  and  agreement  with   the  as- 
signee ;  because,  if  he  assigned  over  no  more  than  what  the  par- 
son demised  to  him,  such  assignment  must  be  subject  to  the  same 
determination  the  original  lease  itself  was ;  and  if  that  be  deter- 
mined, he  who  claims  under  the  parson  may  as  well  shew  it  in 
avoidance  of  his  own  assignment,  as  the  parson  might  in  avoid- 
ance of  his  own  lease. 

VOL.  IV.  B  It 
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Cro.  Eliz.  529, 
530.    Lee  4- 
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hill. 


Oorap.  In- 
cumb.  848. 
Degg.  134. 


Cro.  Eliz.  78. 
Wallis  v. 
Cox. 
ia.  245. 


3  Leon.  102. 
Dyer,372.a.b. 


Cro.  Eliz.  490. 
Earl  of 
Lincoln  T. 
Hotkins. 


Comp.  In- 
eumb.  843. 
Leon.  100. 
St.  John  v. 
Pettit. 
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It  hath  been  held,  that  if  a  parson  makes  a  lease  for  years, 
which  after  becomes  void  by  the  statutes  for  non-residence,  and 
there  is  an  obligation  for  performance  of  covenants,  although 
there  be  some  covenants  which  do  not  concern  the  lease  com- 
prised in  the  indenture,  yet  is  the  bond  entirely  void ;  otherwise 
all  the  meaning  of  the  statute  would  be  defrauded  by  putting  a 
lawful  covenant  into  the  indenture. 

Though  the  statutes  aforesaid  make  void  leases,  bonds,  $c. 
where  the  parson  is  non-resident,  and  neglects  to  serve  the  cure 
for  above  eighty  days  together,  yet  such  leases  or  bonds,  fyc.  are 
not  void  ab  initio,  but  only  from  the  time  that  such  absence  of 
eighty  days  shall  be  completed:  for  the  words  of  the  statute  are, 
shall  endure  no  longer  but  while  the  lessor  shall  be  ordinarily  resi- 
dent, (therefore  so  long  it  shall  endure,)  and  serve  the  cure  without 
absence  above  eighty  days  in  one  year  ,•  but  that  every  such  lease, 
immediately  upon  such  absence,  shall  cease  and  be  void :  therefore, 
till  such  absence  of  above  eighty  days  be  accomplished,  the  lease 
is  good  and  in  being. 

Accordingly  it  hath  been  adjudged,  that  if  such  lease  by  in- 
denture be  made,  containing  covenants  on  the  lessor  and  lessee's 
part,  and  after  by  absence  for  above  eighty  days  both  the  lease 
and  covenants  become  void ;  yet  an  action  of  covenant  well  lieth 
for  the  lessor  or  lessee,  for  any  covenant  broken  before  the  end 
of  the  eighty  days'  absence.  But,  if  the  lessor  was  absent  for 
above  eighty  days,  though  part  of  the  time  incurred  pending  the 
action,  and  before  plea  pleaded,  yet  it  is  a  sufficient  absence,  and 
may  be  pleaded  in  avoidance  of  the  lease. 

Therefore,  if  in  such  case  an  action  of  covenant  be  bi-ought, 
the  defendant  must  not  only  plead  the  statutes,  which  make  the 
lease  and  covenants  void,  but  must  also  plead  the  performance  of 
covenants  to  the  time  of  the  eighty  days'  absence  expired. 

If  those  statutes  are  pleaded  to  avoid  any  action,  care  must  be 
taken  not  only  to  allege  the  absence  or  non-residence  fully,  but 
also  that  the  statutes  be  truly  recited :  therefore,  where  the  statute 
of  Eliz.  was  recited  with  this  clause,  tarn  diu  (where  the  words 
are  tarn  cito)  quam,  $c.  aut  aliqua  pars  inde  venerit  ad  aliquam 
possessionem,  vel  usum  inhibitum,  vel,  fyc.  (which  words  by  14  Eliz. 
c.  ii.  are  repealed,  and  appointed  to  be  omitted,)  judgment  was 
given  against  the  party  for  this  misrecital,  without  any  regard  to 
the  matter  in  law. 

Though  the  statute  of  13  Eliz.  c.  20.  allow  a  parson  or  vicar 
that  hath  benefices  to  demise  the  one  of  them,  upon  which  he 
shall  not  be  ordinarily  resident,  to  his  curate,  yet  it  is  thought 
from  14  Eliz.  c.  1 1.  that  if  such  curate  lease  the  same  over  to 
another,  though  he  himself  is  not  absent  above  forty  days  in  any 
one  year,  if  the  incumbent  or  parson  be  absent  above  eighty  days 
in  the  same  year,  that  this  shall  avoid  the  curate's  lease ;  because 
14  Eliz.  c.  n.  Says,  that  all  leases,  bonds,  fyc.  of  benefices  and 
ecclesiastical  livings  with  cure  to  be  made  by  any  curate  shall 
be  of  no  otber  nor  better  force,  validity,  or  continuance,  than  H 
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the  same  had  been  made  by  the  beneficed  parson  himself  that 
demised  or  shall  demise  the  same  to  any  curate.  Yet  by 
Tanjield)  when  a  parson  leascth  to  his  curate,  who  leaseth 
over,  the  statute  doth  not  make  the  lease  void  by  any  absence  of 
the  parson,  but  of  the  curate  only  for  forty  days;  for  otherwise, 
as  he  held,  the  intent  of  the  statute  might  be  easily  frustrated, 
which  was,  that  he  that  served  the  cure  should  be  the  occupier 
of  the  glebe  and  tithes  belonging  to  the  church,  and  none  other : 
but  quaere? 

But  admitting  that  the  parson's  absence  for  above  eighty  clays 
should  not  avoid  the  curate's  lease,  yet  we  must  distinguish  who 
shall  be  said  a  sufficient  curate  for  that  purpose;  and  that  is  only 
one  who  is  legally  admitted  by  the  ordinary  of  the  place,  accord- 
ing to  the  laws  of  the  land :  for  otherwise  he  is  no  curate, 
although  he  serves  the  cure,  and  is  resident;  so  that  if  the  parson 
should  make  a  lease  of  the  glebe  and  tithes  to  such  a  nominal 
curate,  yet  by  the  parson's  absence  for  above  eighty  days  the 
lease  will  be  avoided ;  and  if  they  should  be  sequestered,  in  this 
case,  according  to  the  statute,  the  parson  cannot  plead  that  they 
are  let  to  his  curate,  because  he  is  no  curate  in  law,  and  his  hav- 
ing a  cure  there  is  an  offence  against  the  law,  of  which  it  is  not 
reasonable  that  either  the  incumbent  or  curate  should  take  ad- 
vantage. 

Note ;  It  has  been  held,  that  a  parsonage  may  be  a  manor ; 
as,  if,  before  the  statute  quia  emptores  terranun,  the  parson,  with 
the  patron  and  ordinary,  had  granted  parcel  of  the  glebe  to 
divers  persons  to  hold  of  the  parson  by  divers  services;  this 
makes  the  parsonage  a  manor.  And  if  the  same  be  a  copyhold 
manor,  then,  notwithstanding  all  the  statutes  before  rehearsed, 
parsons  and  vicars,  as  well  as  all  other  ecclesiastical  persons, 
may  grant  copies  for  life,  in  tail,  or  in  fee,  according  to  the 
custom  of  the  manor :  for  the  copyholder  doth  not  derive  his 
estate  out  of  the  estate  or  interest  of  the  lord  only,  but  from  the 
custom,  and  is  said  to  be  in  by  the  custom,  without  any  regard 
to  the  person  of  the  grantor.  And  these  grants  by  copy  are 
good  without  the  confirmation  of  the  patron  and  ordinary,  and 
are  not  avoided  by  the  non-residence  or  death,  fyc.  of  the  parson. 
Neither  do  any  of  the  statutes  aforesaid  extend  to  rectories  and 
tythes  that  are  impropriated  and  become  lay-fee,  and  remain 
in  the  hands  of  laymen,  but  they  may  do  with  them  as  with 
any  other  inheritance,  whereof  they  are  seised.  But  appro- 
priations in  the  hands  of  bishops,  colleges,  or  other  ecclesiastical 
persons  are  liable  to  the  aforesaid  statutes  and  rules,  as  other 
inheritances  whereof  they  are  seised:  and  so  are  impropriations, 
if  by  presentation,  fyc.  the  vicarage  be  restored  to  the  church 
out  of  which  it  was  endowed;  for  by  such  presentation  they 
are  become  for  ever  after  presentable,  and  the  impropriation  is 
destroyed. 

In  debt  upon  bond  to  perform  covenants  in  a  lease  made  by 
the  defendant,  the  parson,  to  the  plaintiff;  the  defendant  pleaded, 
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(n)  [As  the        that  the  lease  was  void  by  the  statute  of  1 4  El.,  because  he  was 

full  statutable  aDsent  from  his  benefice  above  the  space  of  eighty  days ;  part 
time  had  riot  r  ,  .  ,  .  ,.  P .  JP  J  ' 

incurred  at       °*  wnicn  time  incurred  pending  the  action,  and  before  the  plea 

the  com-  was  pleaded.  It  was  the  opinion  of  the  Court,  that  the  plea  was 
mencement  of  good,  (a)  But  exception  was  taken  to  the  pleading,  because  the 

j  ?ut101?'        defendant  says,  that  the  said  church  is  a  parochial  church,  cum 
and  the  sta-  „         .         J       .  ,         r  ,        . 

tute  could        cura  animarum,)  but  does  not  say,  that  it  was  so  at  the  time 

therefore  not  of  the  lease  and  obligation  made ;  for  it  may  be,  that  at  the 
tlten  attach,  time  of  the  lease  there  was  a  vicar,  and  then  it  was  not  cum  curd 

this  plea  animarum.  And  upon  that  exception  judgment  was  given  for 
would  now.  it  ....  .y.  Jo 

seems,  be  ad-    the  plaintiff. 

judged  bad  upon  that  ground.  Evans  v.  Prosser,  3  T.  R.  188.  Whether,  at  law,  a  clergyman 
may  plead  his  non-residence  in  order  to  discharge  himself  of  the  obligation  of  his  contract,  is  a 
point  which  doth  not  appear  to  have  been  yet  judicially  determined.  Whether,  in  equity,  he 
shall  come  forward  as  plaintiff)  and  insist  upon  the  breacl>of  a  positive  law,  and  a  neglect  of  his 
pastoral  duties,  in  avoidance  of  an  agreement  fairly  entered  into,  is  a  point,  one  would  think, 
too  clear  to  admit  of  a  doubt.  And  yet  an  attempt  of  this  kind  was  not  long  ago  made  by 
Mr.  William  Atkinson,  the  parson  of  Hittington  in  Norfolk,  who  filed  a  bill  in  the  Exchequer 
for  an  account  of  tythes,  and  to  set  aside  a  composition  he  had  entered  into  with  his  parish- 
ioners, (among  whom  was  his  patron,)  upon  the  ground  that  such  composition  was  void,  be- 
cause, in  the  words  of  his  bill,  "  he  was  absent  from  Hillington  and  without  being  resident  therein 
"  or  serving  the  said  cure  for  above  four-score  days  in  one  year  after  the  signing  of  the  agreement 
"  of  the  i4th  of  October  1784;"  (the  composition  he  had  entered  into  with  his  parishioners;) 
"  and  that  he  was  absent  above  four-score  days  in  1785,  and  before  the  loth  of  October  in  that 
"  year,  and  had  not  any  other  benefice  during  all  that  time."  His  bill  was  dismissed  with  costs. 
Atkinson  Clk.  v.  Sir  Martin  Browne  Folkes,  and  others,  July  13.  1792.]  ||It  hath  since  been 
determined  at  law,  that  it  is  competent  to  a  clergyman  to  shew  his  breach  of  duty  in  this  respect 
in  avoidance  of  his  contract;  it  being  the  intent  of  the  legislature,  that  the  lease  should 
be  wholly  cut  down  and  done  away  by  non-residence.  Frogmorton  v.  Scott,  z  East,  467.]! 

Godb.  29.  Debt  upon  a  bond  with  condition  to  pay  such  a  sum,  the  de- 

pi- 38.  ?  fendant  pleads  the  statute  14  Eliz.  c.  n.  that  all  covenants,- 
bonds,  Sfc.  made  for  the  enjoying  of  leases  made  of  spiritual  liv- 
ings by  parsons,  Sfc.  should  be  void,  and  avers  that  his  bond  was 
made  for  the  enjoying  of  such  a  lease.  But,  because  the  con- 
dition was  expressly  for  payment  of  money,  the  justices  held  it 
clear  law,  that  the  bond  was  good,  and  out  of  the  statute :  and 
so  by  this  case  it  appears,  that  such  averment  will  not  hold  good 
against  an  express  condition  to  another  purpose.  And  this  dif- 
fers from  Hargrave  and  Webb's  case,  which  was  only  to  resign 
generally  on  request,  and  therefore  might  well  and  consistently 
be  averred  to  be  to  the  intent  to  compel  him  not  to  avoid  the 
lease  by  absence,  for  fear  of  being  required  to  resign. 

||  By  57660.3.  c.  99.  §  32.  "  All  contracts  or  agreements 
"  made  for  the  house  of  residence,  or  the  buildings,  gardens, 
"  orchards,  and  appurtenances  necessary  for  the  convenient 
"  occupation  of  the  same,  belonging  to  any  benefice,  to  which 
„  "  house  of  residence  any  spiritual  person  shall  be  required 
"  by  order  of  the  bishop  to  proceed  and  to  reside  therein,  or 
"  which  shall  be  assigned  or  appointed  as  a  residence  to  any 
"  curate  by  the  bishop,  shall,  upon  a  copy  of  such  order,  assign- 
"  ment,  or  appointment  being  served  upon  the  occupier  thereof, 
"  or  left  at  the  house,  be  null  and  void ;  and  a  copy  of  every 
"  such  order,  assignment,  or  appointment  shall  immediately  on 
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"  the  issuing  thereof  be  transmitted  to  one  of  the  churchwardens 
"  of  the  parish,  or  such  other  person  as  the  bishop  shall  think 
"  fit,  and  be  by  him  forthwith  served  on  the  occupier  of  such 
"  house  of  residence,  or  left  at  the  same,"  fyc.  \\ 


(G)    Of  the  Consent  or   Confirmation    of  others  to 
Leases  made  by  Ecclesiastical  Persons  :  And  herein, 

i .   Where  Confirmation  is  necessary  either  in  respect  of  the  Leases 
or  Estates  made,  or  of  the  Persons  making  the  same. 

A  S  to  this  it  is  to  be  observed,  that  no  confirmation  whatever  Comp.  In- 

of  any  lease  or  estate  made  by  ecclesiastical  persons  not  con-  cumb.  0.44. 
formable  to  the  eight  rules  or  qualities  before  mentioned,  will  ^°-Lltt  44, 
bind  the  successor,  except  only  in  the  case  of  the  concurrent 
lease:  for  that  not  being  construed  to  be  within  the  restraint 
either  of  the  i  Eliz.  c.  19.  or  13  Eliz.  c.  10.  remains  as  it  did 
before  at  common  law ;  and  as  at  common  law  confirmation  was 
necessary  to  make  such  lease  good  against  the  successor,  not 
being  warranted  by  32  H.  8.  c.  28.  (unless  the  old  lease  were 
surrendered  or  expired  within  one  year  after  the  making  of  the 
new  lease),  so  it  is  still,  and  with  confirmation  will  bind  the  suc- 
cessor. This  therefore  seems  to  be  the  chief,  if  not  the  only  use 
of  confirmation,  as  to  any  persons  allowed  to  make  leases  within 
32  H.  8.  c.  28.  But  there  appears  this  difference  between  con- 
current leases  made  by  archbishops  or  bishops  upon  the  i  Eliz. 
c.  19.  and  concurrent  leases  made  by  other  ecclesiastical  persons 
on  the  13  Eliz.  c.  10. :  for  upon  the  i  Eliz.  c.  19.  the  concurrent 
lease  is  not  restrained  to  any  certain  time  before  the  expiration 
of  the  first  lease,  but  may  be  made  three,  four,  five  years,  or  more, 
before  the  expiration  thereof,  so  that  both  leases  in  the  whole  do 
not  exceed  twenty-one  years,  upon  the  construction  before  taken 
notice  of,  that  the  second  lease  is  void,  or  at  least  good  by 
estoppel  only,  for  so  many  years  as  are  then  to  come  of  the  first 
lease :  but  concurrent  leases  to  be  made  by  any  of  the  ecclesias- 
tical persons  within  the  restraint  of  13  Eliz.  c.  10.  will  not  be 
good  to  bind  the  successor,  unless  the  former  lease  for  years  be 
surrendered  or  expired  within  three  years  next  after  the  making 
of  such  new  lease:  and  this  is  expressly  provided  for,  not  by  the 
13  Eliz.  c.  10.  but  by  the  18  Eliz.  c.  n.  as  hath  already  been 
shewn. 

We  are  next  to  consider  where  confirmation  was  necessary  at  3  Co.  75. 
the  common  law,  and  where  it  continues  so  at  this  day,  in  ioCo.  60.  m. 
respect  of  the  persons  making  any  leases  or  grants  of  their  eccle- 
siastical possessions.     The  persons  who  were  restrained  by  the 
common  law  from  making  any  leases,  grants,  or  estates,  to  bind 
their  successors  without  confirmation,  were  only  sole  corpor- 
ations, as  bishops,  abbots,  deans,  parsons,  vicars,  prebendaries, 
and  such  like;  for  corporations  aggregate  might  make  what 
leases  they  pleased,  without  confirmation  of  any  other  persons 
383  what- 
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Comp.  In- 
cumb.  ubl  sup. 
Co.  Litt.  44. 


Co,  Litt.  44.  b. 
Cro.Eliz.  18. 
Comp.  In- 

cumb.  libisup. 


whatsoever  ;  but  the  prudence  of  the  common  law  never  thought 
fit  to  trust  such  sole  corporations  with  any  alienation  or  dis- 
position of  their  possessions  to  bind  their  successors,  without  the 
concurrence  and  confirmation  of  other  persons.  And  though 
bishops  and  abbots  were  construed  to  have  the  whole  estate  and 
right  of  the  land  in  themselves,  which  parsons,  vicars,  prebend- 
aries, and  such  like,  had  not,  yet  as  to  the  binding  their  succes- 
sors they  had  no  more  power  than  the  others,  without  the 
concurrence  and  confirmation  of  the  persons  substituted  and 
appointed  by  law  for  that  purpose. 

And  where  such  sole  corporations  make  any  concurrent  lease 
upon  the  statutes  before  mentioned,  the  law  continues  the  same 
at  this  cuiy,  and  they  must  be  confirmed  in  the  same  manner  as 
any  other  leases  or  estates  made  by  the  same  persons  must  have 
been  at  the  common  law. 

So  also  parsons,  vicai's,  fyc.  can  make  no  lease  at  this  day, 
though  it  be  with  conformity  to  the  eight  rules  before  mentioned, 
to  bind  their  successors,  without  confirmation  of  the  same  per- 
sons who  by  common -law  were  required  to  confirm  all  leases, 
grants,  or  estates  made  by  them;  for  they  are  expressly  excepted 
out  of  32  H.  8.  c.  28.  and,  consequently,  continued  as  they  were 
at  common  law  till  13  Eliz.  c.  10.  imposed  a  total  restraint  on 
them,  as  well  as  all  other  ecclesiastical  persons,  to  make  leases 
to  bind  their  successors  for  any  longer  term  than  twenty-one 
years,  or  three  lives.  And  though  by  that  statute  they  are  left 
at  liberty,  as  well  as  other  ecclesiastical  persons,  to  make  such 
leases,  yet  having  no  ability  by  32  H.  8.  c.  28.  to  make  them 
solely,  as  other  sole  corporations  had;  therefore,  to  make  good 
even  such  leases  against  their  successors,  they  must  have  the 
confirmation  of  the  same  persons,  and  in  the  same  manner,  as 
they  must  have  had  at  the  common  law  before  the  making  of 
any  of  those  statutes. 

The  grants  of  ancient  offices  belonging  to  ecclesiastical  persons 
are  not  within  any  of  the  statutes  before  rnentipned,  but  remain 
as  they  did  at  common  law,  and  therefore  may  be  granted  with 
the  ancient  fee:  but  then  all  such  grants  must  be  confirmed 
to  bind  the  successor,  because  they  must  have  been  so  at  the 
common  law. 

2.  What  Persons  arc  to  confirm  suck  Leases  or  Estates,  and  in 
'what  Manner. 

As  to  the  persons  who  are  to  confirm  such  leases  or  estates,  we 
must  take  notice  that  this  varies  according  to  the  nature  of  the 
Persons  wno  make  sucn  leases,  and  the  nature  of  the  title  of  the 

though  dis-       persons  who  are  to  confirm  the  same. 

abled  to  present,  shall  yet  be  patron  to  confirm  the  lease  of  the  incumbent.     Sir  W.  Jones,  aa.] 

Co.  Litt.  300.        Therefore,  if  a  parson  makes  a  lease  for  three  lives,  or  twenty- 
Bro  tit  one  yearsJ  or  IGSS>  observing  the  rule  before  mentioned,  this  is  to 

Leases,  64.       ^e  confirmed  only  by  the  patron  and  ordinary,  and  no  confirm- 
ation of  the  dean  and  chapter  is  required  thereto ;  for  they  have 

nothing 


lo  Co.  60. 
Vide  tit. 
Offices. 


[It  is  said  by 
Jones  J.  in 
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nothing  to  do  with  that  which  the  bishop  doth,  as  ordinary,  in 
the  lifetime  of  the  bishop. 

But,  if  the  bishop  be  patron  of  the  church  in  right  of  his  Bro.  tit. 
bishoprick  and  also  ordinary,  then  the  dean  and  chapter  ought  C^^L  4' 
likewise  to  confirm  ail  leases  made  by  the  parson,  because  in  j,. 
such  case  the  advowson  of  the  church  is  parcel  of  the  bishoprick, 
which  cannot  be  charged  to  bind  the  successor  without  the  con- 
currence and  confirmation  of  the  dean  and  chapter;  and  how  far 
the  successor  of  the  parson  will  be  bound  in  such  case,  will  ap- 
pear hereafter. 

So,  where  a  priest  in  the  cathedral  church  of  Wells  being  par-  Dyer,  139. 
son  imparsonee  of  the  church  of  W.  made  a  lease  by  indenture  Benl.  80. 
for  100  years  before  13  Eliz.  c.  10.  rendering  rent  to  him  and  his  fwker.  * 
successors ;  and  this  was  confirmed  by  the  dean  and  chapter  only, 
without  any  confirmation  of  the  bishop,  who  was  patron  and  or- 
dinary; then  the  parson  died,  and  his  successor  accepted  the 
rent,  and  after,  before  1 3  Eliz.  c.  10.,  made  a  lease  for  forty  years, 
which  was  confirmed  by  the  bishop,  dean,  and  chapter ;  it  was 
adjudged,  that  the  first  lease  was  ipso  facto  void  and  determined 
by  the  death  of  the  parson  who  made  it,  so  that  no  acceptance 
of  the  rent  by  the  successor  after  could  make  it  good,  for  want 
of  the  patron  and  ordinary's  consent. 

So,  where  a  prebendary  in  a  cathedral  church,  or  an  arch-  Dyer,  61.  b. 
deacon,  made  a  lease  for  years  of  parcel  of  their  possessions,  to  *°6-  b-  240.  a. 
which  confirmation  was  requisite,  and  this  was  confirmed  only  ^QJJ  ^^..481. 
by  the  dean    and  chapter,    without   any  confirmation    of  the  Co.  Litt.3oa. 
bishop;  it  was  held,  this  lease  should  not  bind  the  succeeding  b. 
prebendary  or  archdeacon,  because  the  bishop  is  patron  and  or- 
dinary of  every  prebend,  and  may  be  so  of  an  archdeaconry:  and 
therefore,  to  make  leases  by  them  good  against  their  successors, 
the  bishop's  confirmation  ought  likewise  to  be  had,  as  well  as 
the  dean  and  chapter's. 

But  upon  the  books  there  seems  a  manifest  diversity  between  Dyer,  356.  a. 
the  confirmation  of  the  bishop,  as  patron  and  ordinary,  without  b. 
confirmation  likewise  of  the  dean  and  chapter,  and  their  confirm- 
ation  without  the  bishop's;    as  also  between  the  resignation,          . 
deprivation,  or  translation,  and  the  death  of  the  bishop,  who  so  a  Bulstr.  390. 
alone  confirmed  as  patron  or  ordinary:  for  if  any  dean,  arch-  nH. 6.  9. 
deacon,  prebendary,  parson,  or  vicar,  had  made  any  lease  for 
years  at  the  common  law,  or  should  make  such  lease  at  this  day, 
whereto  confirmation  is  requisite,  and  the  bishop,  as  patron  and 
ordinary,  confirms  such  lease,  without  any  confirmation  of  the 
dean  and  chapter,  and  then  the  dean,  archdeacon,  prebendary, 
parson,  or  vicar  dies,  or  is. removed,  and  the  bishop  collates  an- 
other as  patron  and  ordinary;  vet  cannot  such  incumbent  avoid 
the  first  lease,  though  it  was  not  confirmed  by  the  dean  and 
chapter,   because  he  came  in  purely  by  the  collation  of  the 
bishop,  as  patron  and  ordinary,  without  any  aid  or  concurrence 
from  the  dean  and  chapter ;  and  therefore,   as  Littleton  says,  Litt.  $  548- 
ought  to  hold  himself  content,  and  agree  to  that  which  his  patron  (-'0.1/10.343. 
and  ordinary  have  done,  for  he  comes  in  subsequent  to  such     ' 

364  charge. 
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charge.    But,  as  appears  by  the  cases  before  put,  the  confirm- 
ation of  the  dean  and  chapter  alone,  without  the  bishop's  con- 
firmation likewise,  will  not  be  effectual  to  bind  the  succeeding 
archdeacon,  prebendary,  parson,  vicar,  8?c.,  because  he  derives 
no  title  under  them,  nor  comes  in  with  their  assent  or  concur- 
rence; for  they  have  nothing  to  do  with  the  collation  of  any 
person,  but  the  bishop  does  it  absolutely,  and  in  virtue  of  his 
own  power  as  patron  and  ordinary ;  and  therefore  if  such  leases 
want  his  confirmation,  those  who  come  under  him  may  avoid 
them,  notwithstanding  any  confirmation  of  the  dean  and  chapter, 
under  whom  they  derive  no  title.     But  because  such  advowson 
or  right  of  collation  is  also  parcel  of  the  possessions  of  the 
bishoprick,  and  to  bind  the  succeeding  bis/iop,  the  confirmation 
of  the  dean  and  chapter  is  requisite ;  as  in  all  other  cases  where 
the  bishop,  who  is  a  sole  corporation,  makes  any  disposition  of 
the  possessions  of  his  bishoprick :  therefore  without  such  con- 
firmation of  the  dean  and  chapter,  the  succeeding  bishop,  or  his 
incumbent,  shall  avoid  such  lease.     But  here  another  diversity 
arises  between  the  translation,  resignation,  or  deprivation  of  the 
bishop,  and  his  death.     In  the  first  case  it  is  held,  that  the 
leases  confirmed  by  him  alone,  without  the  confirmation  of  the 
dean  and  chapter,  will  bind  the  succeeding  bishop,  and  his  in- 
cumbent, during  his  life;  but  in  case  of  such  bishop's  death, 
such  leases  so  confirmed  by  him  alone,  as  patron  and  ordinary, 
will  not  bind  the  succeeding  bishop  or  his  incumbent     And  a 
diversity  is  taken  where  a  bishop,  fyc.  makes  any  estate,  lease, 
grant  of  a  rent-charge,  warranty,  or  any  other  act  which  may 
tend  to  the  diminution  of  the  revenues,  which  should  maintain 
the  successor,  there,  the  resignation,  deprivation,  or  translation 
of  the  bishop,  fyc.  is  all  one  with  his  death;  but,  where  the 
bishop  is  patron  and  ordinary,  and  confirmeth  a  lease  made  by 
the  parson  without  the  dean  and  chapter,  and  after  the  parson 
dieth,  and  the  bishop  collateth  another,  and  then  is  deprived, 
translated,  or  resigns,  yet  his  confirmation  remaineth  good ;  for, 
says  my  lord  Coke,  the  revenues  that  are  to  maintain  the  succes- 
sor are  not  thereby  diminished.     But  this  seems  a  very  precari- 
ous reason ;  and  a  better  reason  of  the  diversity  seems  to  be  this ; 
that  when  the  bishop,  as  patron  and  ordinary,  has  by  deed  under 
his  hand  and  seal  subscribed  his  confirmation  of  the  lease,  this 
ought  to  be  binding  upon  him,  at  least  during  his  own  life;  and 
therefore  though  he  be  afterwards  translated,  deprived,  or  re- 
signs, yet,  since  these  are  either  by  his  own  immediate  acts,  or 
occasioned  by  his  default,  it  is  not  reasonable  they  should  be  al- 
lowed to  void  or  derogate  from  his  own  acts,  which  otherwise 
would  have  bound  during  his  life ;  for  the  law  never  permits  any 
to  avoid  or  derogate  from  his  own  acts.     But  these  reasons  have 
no  place  after  the  bishop's  death,  for  then  his  confirmation  is  at 
an  end,  and  can  be  no  longer  binding  on  his  successor,  since  he 
had  no  power  to  charge  the  possessions  of  the  bishoprick  any 
longer  than  during  his  own  life,  without  concurrence  and  con- 

16  firm- 
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firmation  of  the  dean  and  chapter,  who  are  by  law  substituted 
and  appointed  to  that  purpose. 

But  yet  it  is  most  advisable  to  have  the  confirmation  likewise  Dyer,  106.  b. 
of  the  dean  and  chapter  upon  such  leases  made,  and  hi  several  "T-  |V 
books  their  confirmation  is  either  pleaded  or  admitted,   since  $°™fa2 
without  it  the  lease  cannot  bind  any  longer  than  during  the  Leases,  64. 
bishop's  life  who  so  confirmed  it.  tit.  Confirm- 

In  some  cases  the  confirmation  of  the  patron  is  necessary,  and  ation,  ai.  30. 
in  some  not :  wherein  this  diversity  is  taken  in  the  books,  that 
such  sole  corporations,  as  have  not  the  absolute  fee  and  inherit- 
ance in  them,  as  prebendaries,  parsons,  vicars,  and  such  like,  if 
they  make  any  leases  or  estates,  there,  to  bind  their  successors,  the 
patron  must  confirm  the  same;  but  such  sole  corporations  as 
have  the  whole  estate  and  right  in  them,  as  bishops,  abbots,  fyc. 
or  such  corporations  aggregate  as  have  the  whole  fee  and  in- 
heritance in  them,  as  dean  and  chapter,  master,  fellows,  and 
scholars  of  any  college,  hospital,  fyc.t  these  may  make  leases  to 
bind  their  successors,  without  any  confirmation  of  the  patron  or 
founder,  though  the  bishop,  abbot,  dean,  master,  $c.  were  pre- 
sentable ;  and  the  reason  of  this  diversity  appears  in  the  nature 
of  the  right  with  w  hich  each  is  invested. 

But,  if  a  parsonage  or  vicarage  be  a  donative,  then  the  con-  Roll. Abr. 481. 
firmation  of  the  patron  alone  is  sufficient  to  all  leases,  $c.  made  ^yer,  »73- 
by  the  parson  or  vicar,  and  shall  bind  the  successor  without  the 
confirmation  of  any  other. 

If  there  be  a  patron  paramount,  as  well  as  an  immediate  pa-  Co.Litt.3oo. 
tron,  confirmation  of  the  immediate  patron,  without  the  other's 
confirmation,  is  not  good:  as,  if  a  parson  be  patron  of  the 
vicarage  of  the  same  church,  and  the  vicar  make  a  lease,  con- 
firmed by  the  parson  and  ordinary,  this  is  not  good  without  the 
confirmation  of  the  patron  of  the  rectory  also,  because  both  have 
an  interest  in  the  possessions  of  the  vicarage. 

If  the  bishop  of  A.  be  patron  of  the  church  presentative  of  B.9  z  Roll.  Abr. 
which  lies  within  his  diocese,  and  this  be  the  corps  of  a  prebend  27?", 
in  the  church  of  A. ;  and  the  bishop  of  A.  be  also  patron  of  the  Hailier' 
church  of  C.  which  is  also  presentative,  and  lies  in  the  diocese  of  Cro.Eliz.  587. 
the  church  of  Z).,  and  afterwards  the  church  of  C.  be  lawfully  Dr.  Herbert 
annexed  and  united  by  the  assent  of  the  bishops,  deans,  and  v.  Munday. 
chapters  of  both  dioceses,  to  the  said  prebend  of  B.,  and  after-  Keb5»8o. 
wards  the  bishop  of  A.  collate  J.  S.  to  the  said  prebend,  which  Gie  v. 
now  by  the  union  consists  of  both  churches,  and  instal  him  in  Rider, 
the  cathedral  church  of  A.,  and  then  the  prebendary  make  a 
lease  for  years,  which  is  confirmed  by  the  bishop,  dean,  and 
chapter  of  A,,  and  not  by  the  bishop  of  Z).,  yet  this  is  a  good 
confirmation ;  for  by  the  union  the  bishop  of  D.  hath  annexed 
the  church  of  C.  to  the  prebend  of  Z?.,  and  so  hath  deprived  him- 
self of  the  power  of  confirmation  as  ordinary ;  for  after  the  union, 
the  prebendary  is  invested  in  both  churches  by  his  instalment, 
without  any  presentment,  admission,  institution,  or  induction  to 
the  church  of  B.  or  C. 

If  the  dean  of  any  cathedral  church  make  a  lease  or  grant  of  Comp.  In- 

cumb.  c.44. 
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any  of  his  possessions,  whereof  he  is  sole  seised,  to  bind  his  suc- 
cessors, and  confirmation  be  necessary  thereto;  this  must  be 
confirmed  by  the  bishop  and  chapter  of  the  same  church,  and 
not  by  the  king,  although  he  be  the  patron  of  such  deanery;  be- 
cause, as  hath  been  said,  the  dean  and  chapter  have  the  whole 
fee  and  inheritance  in  themselves,  and  then  the  patron's  concur- 
rence or  confirmation  is  not  necessary.     But  it  seems  to  be 
a  doubt,  whether  the  confirmation  of  the  bishop  be  necessary 
Dyer,  40.  b.      to  such  grant  or  lease ;  and  several  books  seem  to  hold,  that  the 
373-  a-  b.          confirmation  of  the  chapter  alone,  without  the  bishop,  is  suffi- 
pt9\vd      8       cient  to  make  good  the  dean's  leases  or  grants  that  need  con- 
Roll.  Abr. 4 7 8.  firmation.     But  yet  it  is  laid  down  as  a  rule  in  the  Parson's 
481.  Counsellor,  that  the  bishop's  confirmation,  as  well  as  the  chap- 

Degg.  120.        ter's,  is  necessary  to  all  leases  and  grants  made  by  the  dean ;  and 
t.N.B.  194.     wnat  is  gaij  by  Fitz.  that  the  bishop  and  chapter  are  in  law 
looked  upon  but  as  one  body,  seems  also  to  favour  this  opinion ; 
for  it  is  reasonable  that  the  whole  body  should  consent  to  the 
granting  of  their  possessions,  and  not  that  the  bishop,  who  is  the 
head  of  the  body,  should  be  unconcerned  therein :   also,  the 
possessions  of  the  dean  are  said  to  be  derived  from  and  carved 
3  Co.  75.  b.       out  of  the  bishop  rick,  and  the  bishop  de  Jure,  is  said  to  be  pa- 
17  £.3.  40.       tron  of  the  deanery,  which  are  all  strong  arguments  to  prove  the 
Regist.  Ung.     bisnop's  confirmation  necessary,   though  no  book  case  can  be 
found  expressly  to  warrant  it,  but  rather  the  contrary,  as  ap- 
pears by  the  cases  first  cited,  wherein  no  notice  is  taken  of  the 
»  bishop's  confirmation,  or  that  it  was  necessary;  ideo  quaere? 

Comp.  In-  But,  if  such  deanery  be  merely  donative,  then  the  king's  con- 

cumb.  ubi  tup.  sent  and  confirmation,  as  patron,  must  be  obtained,  and  that 
without  the  bishop's  confirmation  is  sufficient,  as  in  all  other 
donatives,  wherewith  the  bishop  has  nothing  to  do. 

Dyer,  473.  The  dean  of  Wells  might  anciently  have  passed  his  possessions 

Wallround       belonging  to  his  deanery,  with  the  assent  of  the  chapter,  without 
«  ^i°^r^*    «    tne  bisnoP>s  confirmation ;  afterwards,  the  deanery  was  surren- 
8°r  "*  '  dered  by  the  dean  thereof,  with  all  the  possessions  thereunto 

belonging,  and  so  dissolved  by  act  of  parliament;  the  dissolution 
was  confirmed,  and  a  new  deanery  erected,  and  the  nomination  of 
a  new  dean,  and  his  successors,  given  by  the  act  to  the  king  and 
his  successors;  and  it  was  thereby  also  enacted,  that  the  dean 
and  his  successors  might  demise,  grant,  or  part  with  any  of  their 
possessions,  in  the  same  manner  and  form  as  the  ancient  deans 
might  and  used  to  do:  in  this  case,  if  the  new  dean  make  any 
lease  or  grant  of  any  of  his  possessions,  the  bishop's  confirmation 
was  not  necessary  thereto,  but  only  the  chapter's,  because  that 
alone  was  sufficient  before;  neither  is  the  confirmation  of  the 
king  requisite,  because  this  is  not  a  mere  donative  of  the  king, 
though  he  hath  the  nomination  of  the  dean ;  and  by  the  statute 
the  new  deanery  is  made  of  the  same  nature  as  the  old  one  was, 
which  could  not  be  a  donative,  because  the  dean  and  chapter 
might,  without  the  consent  or  confirmation  of  any  others,  have 
passed  away  their  possessions. 

3  Co.  75.  Jt  has  already  been  shewn,  that  all  louses  or  grunts  made 

10  Co.  60.  a.  by 
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by  archbishops  or  bishops,  whereto  confirmation  is  necessary,  2  Co.  39. 
are  to  be  confirmed  by  the  dean  and  chapter;  for  the  law,  not        °- 34-  »• 
thinkin^  fit  to  trust  the  bishop  alone  with  the  disposition  of  his 
possessions  to  bind  his  successors,  did  for  that  reason  (amongst 
others)  constitute  the  dean  and  chapter  to  give  their  consent 
and  confirmation  to  all  leases  or  grants  made  by  him  for  that 
purpose. 

But,  if  a  bishop  hath  two  chapters,  and  makes  a  lease  of  any  Dyer,  58.  a.  b. 
of  the  possessions  of  the  bishoprick,  whereto  confirmation  is  ne-  281.  b. 
cessary.  and  this  is  confirmed  only  by  one  dean  and  chapter,  this  JJ°7»  ?4< 

•11       J         I    •  r      1_       U •    1_  C         U     *U  CO.  Lltt.  701. 

will  not  bind  the  successor  of  the  bishop:  for  both  are  but  one  Roll.Abr.V?. 
in  respect  of  the  bishop,  if  the  bishop  is  chosen  by  both.     So  it  Leon.  234. 
is,  if  a  bishop  be  patron  of  an  advowson  in  right  of  his  bishop-  5°  E-3- 
rick,  and  collate  a  clerk,  who  makes  a  lease  for  years,  and  the  ^a^hat^.t!t< 
bishop  and  one  dean  and  chapter  only  confirm  it;  this  will  not  Of  Litchfidd^ 
bind  the  succeeding  clerk  of  the  succeeding  bishop,  for  want  of  and  Coven- 
confirmation  by  the  other  dean  and  chapter.     But,  though  both  try's  case, 
deans  and  chapters  have  used  to  confirm  such  leases,  yet,  if  one  *    c°* 7I* 
<iean  and  chapter  have  surrendered  their  possessions  to  the  king, 
and  then  the  bishop  or  his  clerk  make  a  lease,  whereto  confirm- 
ation is  necessary,  and  this  is  confirmed  by  the  remaining  dean 
and  chapter  only;  this  is  good,  and  shall  bind  the  successor; 
because  by  the  surrender  the  one  dean   and  chapter  is  dis- 
solved, and  are  as  if  they  never  had  been :  and  although  after 
such  surrender,  the  dean  and  chapter,  who  so  surrendered,  were 
again  erected,  yet  confirmation  by  the  other  would  be  sufficient ; 
as  was  held  by  the  greater  part  of  the  justices  in  Ireland,  and  by 
five  justices  in  England,  who  certified  their  opinion  to  be  so  into 
Ireland. 

If  two  bishopricks,  that  were  originally  distinct,  are  by  lawful  "Co.  71. 
authority  united,  and  the  usage  hath  been  since  the  union,  that 
the  several  deans  and  chapters  have  made  confirmations  severally, 
viz.  each  dean  and  chapter  of  the  leases  or  grants  of  the  posses- 
sions of  their  respective  bishoprick,  but  the  charter  of  union  is 
not  extant,  or  cannot  be  found;  such  several  confirmation  is 
good;  because  it  shall  be  intended,  by  reason  of  the  usage,  that 
the  union  was  made  specially,  and  in  such  a  manner,  that,  not- 
withstanding the  same,  all  leases  and  grants  should  severally  be 
confirmed  as  they  were  before  the  union:  and  this,  either  to  pre- 
vent confusion,  or  by  reason  of  the  remoteness  of  the  several 
deaneries ;  and  then  modus  <$•  conventio  vincunt  legem,  and  such 
confirmation  by  the  dean  and  chapter,  of  their  own  original  pos- 
sessions, is  good.  Secus,  if  the  union  were  made  generally,  for 
then  both  ought  to  confirm. 

If  a  bishop  hath  no  dean  and  chapter,  then  his  grants  are  Dav.  i. 
to  be  confirmed  by  the  clergy  of  his  diocese,  where  confirm-  R°N-Ab 
ation  is  necessary;  for  the  law  will  not  trust  any  sole  corpor- 
ation with  the  disposition  of  his  possessions,  as  hath  been  before 
observed. 

"W  henever  a  dean  and  chapter  are  to  confirm  any  lease  or  Comp.  In- 
grant,  the  dean  himself  must  join  with  the  chapter,  and  confirm-  cumb-  c-*4 
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ation  by  his  subdean,  deputy,  or  proctor,  will  not  be  sufficient : 
for  they  have  no  power  to  charge  the  possessions  of  the  church, 
neither  is  any  stranger  capable  of  being  a  dean-substitute  er 
proctor,  but  only  one  of  the  chapter. 

Therefore,  where  upon  a  composition  for  tithes  a  parson 
granted  an  annuity  to  the  abbey  of  Battel,  and  this  grant  was 
confirmed  by  the  bishop,  dean,  and  chapter,  being  patrons ;  but 
in  the  deed  of  confirmation  it  appeared  that  the  dean  was  absent, 
and  did  not  put  his  seal  thereto,  but  that  the  chanter,  who  was 
his  commissary,  did  it  for  him;  it  was  held,  that  though  the 
dean  might  have  a  commissary  or  deputy  to  exercise  his  spiritual 
jurisdiction,  yet  that  such  deputy  or  commissary  cannot  charge 
the  possessions  of  the  church. 

A  lease  was  made  by  the  free  chapel  and  college  of  Windsor 
under  the  common  seal,  but  the  dean  or  warden  himself  was  not 
party  to  the  lease,  but  one  who  was  his  deputy  in  his  absence; 
and  upon  a  suit  in  Chancery  to  set  aside  the  lease,  a  statute  of 
the  college  was  shewn  for  the  authority  of  the  deputy  to  exercise 
and  perform  the  office  of  dean  in  all  things  in  person -,  fy  collegium, 
Sfc.  yet  the  judges  held,  that  the  confirmation  by  the  deputy 
was  not  good,  for  that  he  had  no  authority  to  confirm  this  lease 
by  the  college  statute  provided ;  for  that  by  the  word  collegium, 
all  the  possessions  of  the  college  were  not  to  be  understood,  but 
only  the  site  and  circuit  of  the  college,  or  place  of  its  situation. 
Which  case  seems  to  prove,  that  if  by  the  statutes  of  a  church 
or  college,  the  deputy-dean  may  confirm  grants  and  join  in  the 
making  of  leases,  as  if  the  dean  himself  was  present  and  joined 
therein,  that  then  such  confirmation  will  be  good;  for  the 
founder  or  patron  may  make  what  law  he  pleases  for  the  regu- 
lation of  the  corporation,  and  when  he  has  invested  the  deputy- 
dean  with  such  power,  this  has  the  same  sanction  with  any  other 
laws  for  the  regulation  of  that  corporation. 

As  a  deputy-dean,  generally  speaking,  cannot  confirm  leases, 
so  neither  can  he  who  is  but  a  mere  commendatory  dean,  viz.  a 
dean  by  recipere  in  commendam ;  for  though  he  may  take  the  pro- 
fits, because  that  was  one  end  of  his  having  the  deanery  in  com- 
mendam, and  may,  with  the  chapter,  choose  a  bishop,  and  also 
exercise  spiritual  jurisdiction,  and  sue  or  be  sued  by  that  name, 
because  those  acts  are  of  necessity,  ancl  for  the  advantage  of  the 
deanery ;  yet  cannot  he  confirm  leases,  for  this  is  merely  a  vo- 
luntary act,  and  such  commendatory  dean  is  but  depositarius,  and 
not  a  dean  complete.  But,  if  a  dean  be  elected  bishop,  and  be- 
fore his  consecration  obtain  a  dispensation  to  hold  his  deanery  in 
commendam,  such  dean  may  well  confirm  leases,  fyc.  and  if  he  be 
translated  to  another  bishoprick,  and  after  his  election,  and  be- 
fore consecration,  obtain  a  dispensation  to  hold  the  same  deanery 
in  commendam  with  his  second  bishoprick,  his  old  title  remains  ; 
and  confirmations,  and  other  acts  done  by  him  as  dean,  arc  as 
good  in  law  as  if  he  had  never  been  made  bishop :  for  there  is  a 
great  difference  between  a  recipere  in  commendam,  and  retinere  in 
commendam ;  the  one  comes  in  purely  by  virtue  of  the  dispens- 
ation, 
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ation,  and  has  no  other  title;  the  other  comes  in  legally  at  first 
as  dean,  and  by  virtue  of  the  dispensation  is  only  enabled  to  con- 
tinue so  still ;  for  that  gives  him  no  original  new  title,  as  in  the 
other  case,  and  therefore  he  is  as  much  dean  as  he  was  before. 
And  the  same  distinction  holds  between  recipere  and  retinere  in 
cammendam,  in  case  of  bishops;  for  a  mere  commendatory 
bishop  in  the  recipere  cannot  confirm  leases,  $c.  but  in  such  case 
the  archbishop  is  to  do  it.  Also,  the  guardian  of  the  spiritu- 
alties cannot  confirm  leases;  for  such  confirmation,  being  a 
mere  voluntary  act,  and  being  to  transfer  a  right  to  another, 
none  are  capable  of  it  but  those  who  have  the  estate  and  right 
in  themselves,  which  such  commendators  in  the  recipere,  sub- 
stitutes, rectors,  deputies,  and  guardians  of  the  spiritualties  have 
not. 

Where  there  is  a  mere  commendatory  dean  in  the  recipere; 
qiuere,  whether  the  bishop's  leases  and  grants  are  not  to  be  con- 
firmed by  the  clergy  of  the  diocese,  in  case  where  there  is  no 
dean  and  chapter,  or  by  whom  else  ? 

AH  leases  or  grants,  which  need  confirmation  of  a  dean  and  Comp.  In- 
chapter,  are  to  be  confirmed  by  the  dean  and  major  part  of  cumb.  0.44- 
the   corporation,    and   being  so   confirmed  are  good,    though 
several  of  the  particular  members  dissent,  or  are  not  present ;  for 
the  dean  and  major  part  of  the  chapter  make  the  corporation, 
and  the  others  have  no  negative  voice  to  hinder  such  majority 
from  doing  any  corporate  act ;  for  otherwise,  by  the  corruption 
or  perverseness  of  one  or  two  members,  the  whole  corporation 
might  suffer ;  and  that  this  was  the  law,  appears  by  the  following 
act  of  parliament : 

"  Albeit  that  by  the  common  laws  of  this  realm  of  England,  33  H.  8.  c.  37. 
"  all  assents,  elections,  grants,  and  leases,  had,  made,  and 
"  granted,  by  the  dean,  warden,  provost,  master,  president,  or 
"  other  governor  of  any  cathedral  church,  hospital,  college,  or 
"  other  corporation,  by  whatsoever  name  they  be  incorporate 
"  or  founded,  with  the  assent  and  consent  of  the  more  or 
"  greater  part  of  their  chapiter,  fellows,  or  brethren  of  such 
"  corporation,  having  voices  of  assent  thereunto,  be  as  good  and 
"  effectual  in  the  law,  to  the  grantees  or  lessees  of  the  same,  as 
"  if  the  residue  or  the  whole  number  of  such  chapiter,  fellows, 
"  and  brethren  of  such  corporation,  having  voices  of  assent,  had 
"  thereunto  consented  and  agreed;  yet  the  said  common  laws 
"  notwithstanding,  divers  founders  of  such  deanries,  hospitals, 
"  colleges,  and  corporations  within  the  said  realm,  have,  upon 
"  the  foundation  and  establishment  of  the  same  deanries,  hos- 
"  pitals,  colleges,  and  other  corporations,  established  and  made, 
"  amongst  other  their  peculiar  acts,  local  statutes,  and  ordi- 
"  nances,  that  if  any  one  of  such  corporation,  having  power  or 
"  authority  to  assent  or  disassent,  should  and  would  deny  any 
;<  such  grant  or  grants,  that  then  no  such  lease,  election,  or 
;<  grant,  should  be  had,  granted,  or  leased ;  and  for  the  per- 
'  formance  of  the  same,  every  person  having  power  of  assent  to 
"  the  same  have  been,  and  be  daily  thereunto  sworn ;  and  so 
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"  the  residue  may  not  proceed  to  the  perfection  of  such  elec- 
"  tions,  grants,  and  leases,  according  to  the  course  of  the  com- 
"  mon  laws  of  this  realm,  unless  they  should  incur  the  danger 
"  of  perjury;  for  the  avoiding  whereof,  and  for  the  due  exe- 
"  cution  of  the  common  law  universally  within  this  realm,  and 
"  every  place,  in  one  conformity  of  reason  to  be  used,  be  it 
"  ordained,  established,  and  enacted,  by  the  authority  of  this 
"  present  parliament,  That  all  and  every  peculiar  act,  order, 
"  rule,  and  esstatute,  heretofore  made,  or  hereafter  to  be  made, 
"  by  any  founder  or  founders  of  any  hospital,  college,  deanry, 
"  or  other  corporation,  at  or  upon  the  foundation  of  any  such 
"  hospital,  college,  deanry,  or  corporation,  whereby  the  grant, 
"  lease,  gift,  or  election,  of  the  governor  or  ruler  of  such  hos- 
"  pital,  college,  deanry,  or  other  corporation,  as  have  or  shall 
*'  have  voice  of  assent  to  the  same,  at  the  time  of  such  grant, 
"  lease,  gift,  or  election,  hereafter  to  be  made,  should  be  in  any- 
"  wise  hindred,  or  let,  by  any  one  or  mor,  being  the  lesser 
"  number  of  such  corporation,  contrary  to  the  form,  order,  and 
"  course  of  the  common  law  of  this  realm  of  England,  shall  be 
"  from  henceforth  clearly  frustrate,  void,  and  of  none  effect ;" 
with  an  abrogation  of  all  oaths  heretofore  taken  to  such  effect, 
and  a  penalty  of  $1.  on  any  person  who  shall  for  the  future  give 
such  oath. 

When  the  dean  and  chapter  are  to  confirm  any  lease,  there 
ought  not  only  to  be  a  majority  of  them,  but  they  ought  also 
to  be  personally  present,  and  capitulariter  congregati  in  one 
place;  which,  with  other  circumstances  relating  to  the  manner 
of  their  confirmation,  will  appear  by  the  following  case,  which 
was  thus: 

Dav.  42, 43,          The  bishop  of  Femes  makes  a  lease  for  years;  the  chapter, 
&c.    Dean       consisting  of  eleven  persons,  viz.  the  dean  and  ten  prebendaries, 

and  chapter  of  confjrm  jt  jn  this  manner,  viz.  the  dean  makes  one  J.  £,  a  mere 
Femes  s  case.    ,  ,  .  ,  .  ,,   , 

Dyer  14?.        layman,  his  proctor  or  substitute,  to  give  his  assent  to  all  leases 

Roll.Abr.479.  or  grants;  this  proctor,  and  three  of  the  prebendaries  only 
meet  together,  and  fix  the  chapter  seal  to  the  confirmation  of 
this  lease,  which  confirmation  was  made  in  the  name  of  the 
dean  and  chapter;  after  that,  three  others  of  the  prebendaries, 
at  several  days,  by  themselves,  subscribe  their  names  to  the  said 
confirmation ;  and  after  the  death  of  the  bishop,  his  successor 
enters  upon  the  lessee:  it  was  adjudged  lawful;  for  that  the 
lease  was  void  after  the  death  of  the  bishop  who  made  it,  for 
want  of  confirmation ;  i.  Because  no  confirmation  was  made  by 
the  dean  himself,  but  only  by  the  proctor,  which  was  not  suf- 
ficient; for  he  was  merely  a  stranger  to  the  chapter,  and  not 
capable  of  such  procuration ;  and  therefore  all  he  did  was  void 
both  by  the  canon  and  common  law;  for  in  the  canon  law 
the  rule  is,  absens  non  potest  demandare  votum  suum,  nisi  uni  de 
capitulo ;  and  there  is  another  rule,  oportet  quod  procurator 
semper  institutus  sit  de  collegia ;  and  another,  votum  dart  non  potest 
per  literas:  and  agreeably  to  this  is  the  rule  of  the  common 
law;  for  in  the  parliament  the  peers  may  give  their  vote  by 
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procurator  or  proxy,  but  their  proctors  must  be  barons,  and 
members  of  the  same  house;  and  a  stranger  is  not  capable 
of  bein<r  a  proxy;  and  admitting  he  were,  yet  where  a  cor- 
poration passes  any  interest,  the  members  thereof  cannot  give 
their  assent  by  proctors  or  substitutes;  and  so  the  doubt  in 
Dyer  seems  to  be  resolved.  Dyer,  145. 

2.  It  was  adjudged,  that  though  the  deed  of  a  corporation  Dav.47, 48, 
needs  no  delivery,  as  the  deed  of  a  natural  person  does,  but  that  &c- 
the  fixing  of  the  corporation  seal  gives  perfection  to  it,  yet  the  gj^  p  £Z~ 
major  part  of  the  corporation  ought  to  be  present  when  the  seal  a9 
is  so  affixed ;  for  the  major  part  of  the  chapter  make  the  cor- 
poration, and  their  act  is  the  act  of  the  corporation,  though  the 
others  do  not  agree ;  but  here  was  only  the  proctor  of  the  dean 
and  three  of  the  chapter  present  when  the  seal  was  affixed, 
which  is  not  sufficient;  for  there  ought  then  to  be  a  majority 
present,  otherwise  it  may  be  said  to  be  aim  assensu,  but  not  con- 
sensu,  and  it  ought  to  be  aim  assensu  &>  consensu  of  the  dean  and 
chapter :  for  as  a  body  natural  cannot  do  any  perfect  act,  if  it  be 
dismembered,  the  head  in  one  place,  and  the  hands  in  another; 
so  neither  can  a  body  politick:  and  therefore  they  ought  to  be 
capitulariter  congregati  in  a  certain  place.  But  it  was  agreed, 
that  they  are  not  confined  to  meet  in  their  chapter-house,  but 
may  meet  at  any  other  place :  but  at  such  meeting  and  sealing 
there  ought  to  be  a  majority  then  present;  for  if  they  set  their 
names  at  several  times,  and  in  several  places,  after,  this  makes  it 
not  to  be  the  act  of  the  corporation,  but  faction  singulorum  in 
their  singular  and  private  capacity,  and  so  shall  not  bind.  It 
was  also  held,  that  the  major  part  of  the  members  being  assem- 
bled, ought  to  give  their  voices  and  consents  singly  and  distinctly, 
as  in  the  choice  of  knights  of  the  shire,  and  not  in  a  confused 
and  uncertain  manner ;  and  when  the  major  part  so  consent, 
their  consent  ought  to  be  expressed  by  their  fixing  of  the  seal  to 
the  deed  of  confirmation  or  other  grant. 

The  corporation  of  the  mayor,  bailiffs,  and  burgesses  of  Wind-  Dyer,  a8a.  b, 
sor  made  a  lease  for  years,  one  bailiff  only  assenting ;  and  this  in  marg>n-  ^ 
was  held  a  void  lease,  if  there  were  two  bailiffs ;  but  as  to  the 
burgesses,  it  was  held,  that  if  the  greater  part  of  them  assented, 
this  would  be  sufficient,  though  they  were  not  present  at  the 
sealing,  if  their  assent  was  had  before.  But  qiuere ;  for  the  fore- 
going case  seems  to  be  an  authority  that  there  must  be  a  majority 
present  at  the  time  of  the  sealing;  for  that  is  the  act  which  ex- 
presses their  consent;  and  unless  there  be  a  majority  then 
present,  no  assent  at  any  other  time  can  make  that  good,  which, 
for  want  of  a  majority,  was  void  when  it  was  done.  But  in  that 
case  it  appears,  that  the  consent  of  the  majority  was  not  had 
till  after  the  sealing;  whereas  in  this  case  the  consent  of  the 
majority  was  before  the  sealing,  though  such  majority  was  not 
present  at  the  sealing ;  and  therefore  qiuere,  if  this  makes  any 
difference  ? 

But  here  a  material  difference  is  to  be  observed  between  a  real  Eyer>  4<?- 
interest  and  a  bare  authority  or  power  only,  as  to  the  manner  of  Chafin's  case< 
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concurring  iv  such  leases.     For  if  a  dean  be  seised  of  lands  iri 
right  of  himself  and  his  chapter;  or  master  or  warden  of  an  hospital 
or  college  in  right  of  himself  and  the  brothers  and  sisters  or  fel- 
lows of  the  same  college;  or  a  mayor  in  right  of  himself  and  the 
commonalty ;  and  the  dean,  master,  warden,  or  mayor,  make  a 
lease  by  indenture  between  the  dean  and  chapter,  master  or 
warden,  and  the  brothers  and  sisters  or  fellows  of  the  same  hos- 
pital or  college ;  or  between  the  mayor  and  commonalty  of  the 
one  part,  and  J.  S.  of  the  other,  whereby  the  dean  with  the 
assent  and  consent  of  the  chapter,  or  the  master  with  the  assent 
of  the  brothers  and  sisters,  or  the  warden  with  the  assent  of  the 
fellows  and  scholars,  or  the  mayor  with  the  assent  of  the  com- 
monalty, lease  such  lands  to  J.  S.,  and  with  such  assent  or  con- 
sent put  thereto  their  common  seal ;  this  is  a  void  lease ;  for  the 
chapter,  brothers  and  sisters,  fellows  and  scholars,  or  common- 
alty, are  equally  seised,  and  have  an  equal  right  and  interest  in 
the  lands  with  the  dean,  master,  warden,  or  mayor,  and  therefore 
ought  to  join  in  the  leasing  or  granting  part  of  the  deed,  and  not 
only  to  give  their  assent,  for  they  all  make  but  one  person  in 
law ;  and  a  body  cannot  be  distinct,  so  as  that  one  part  may 
assent  to  the  acts  of  the  other.     But,  if  the  dean  were  sole  seised 
of  the  lands  in  right  of  his  deanery ;  the  master  or  warden  in 
right  of  their  master  or  wardenship ;  or  the  mayor  in  right  of  his 
mayoralty ;  then  the  lease  of  the  dean,  master,  warden,  or  mayor 
alone,  with  the  assent  and  consent  of  the  other  persons  before 
mentioned,  is  sufficient ;  because  the  dean,  master,  warden,  or 
mayor  only  are  seised  and  have  a  real  interest,  and  the  other 
persons  before  mentioned  have  no  interest  at  all,  but  only  a  bare 
right  or  power  of  assenting  to  the  leases  or  grants  of  their 
respective  heads,  and  therefore  their  assent  or  consent  is  suf- 
ficient, without  joining  in  the  leasing  or  granting  part.     So,  if 
an  abbot  or  prior  be  seised  of  lands  in  right  of  the  abbey  or 
priory,  yet,  because  the  monks  are  all  dead  persons  in  law,  and 
not  capable  of  having  any  lands,  of  being  empleaded,  and  such 
like  acts;  therefore,  though  they,  together  with  the  abbot  or 
prior,  constitute  and  make  up  but  one  body,  yet  the  abbot  or 
prior  only  has  the  power  of  leasing,  and  the  assent  or  consent 
of  the  convent  must  be  had  and  expressed  by  affixing  their  com- 
mon seal,  in  the  same  manner  as  where  the  chapter,  having  no 
interest  in  their  own  right,  are  to  assent  to  the  leases  of  their 
dean.     So  likewise,  where  a  parson  makes  a  lease  for  years,  he 
only  is  to  grant  or  lease  the  lands,  and  the  patron  and  ordinary 
are  only  to  give  their  consent  by  affixing  their  respective  seals, 
and  expressing  their  consent  or  assent  in  the  body  of  the  deed ; 
for  the  parson  is  the  principal  grantor,  and  the  others  have 
not  any  real  interest  in  the  lands,  though  the  law  has  thought 
fit  to  require  their  assent  to  all  leases  or  estates  to  be  made  by 
the  parson. 

A  dean,  seised  of  lands  in  right  of  himself  and  his  chapter,  made 
a  lease  for  years ;  the  chapter  confirmed  this  lease  by  a  distinct 
deed;  and  it  was  held  not  good,  because  their  deeds  being 

severed 
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severed  cannot  operate  at  all,  since  they  are  but  one  entire  body, 
and  therefore  cannot  sever  in  their  "acts.  But,  if  after  such  lease 
they  had  all  joined  in  a  confirmation,  this  had  amounted  to  a 
new  lease,  and  been  good  as  the  joint  act  of  them  all,  as  the 
original  lease  itself  would  have  been,  if  all  had  joined  in  the 
leasing  part. 

A  lease  for  years  was  made  in  this  manner ;  prtcpositus,  socii  4' 
scholares  Collegii  Reginalis  in  Qxonio,  guardianus  hospitalis,  fyc. 
and  exception  taken,  that  it  ought  to  have  been  guardiani,  in  the 
plural  number,  for  the  college  consists  of  many  persons,  and 
each  of  them  is  capable,  and  therefore  not  like  an  abbot  or  con- 
vent :  but  per  curiam,  it  was  held  good,  for  the  college  is  but  one 
body,  and  as  one  person,  and  therefore  guardianus  is  sufficient  to 
describe  it  by. 

As  a  patron  may  confirm  explicitly  by  his  deed  or  writing,  so 
may  he  also  confirm  by  consequence  of  law:  for  if  a  parson 
makes  a  lease  for  years  to  the  patron,  who  grants  or  assigns  it 
over  to  another,  this  amounts  to  a  confirmation  in  law  by  the 
patron,  because  confirmation  being  nothing  but  an  assent  under 
the  hand  and  seal  of  the  party  confirming,  such  assent  in  this 
case  sufficiently  appears  by  his  assigning  over  the  lease  to  an- 
other. But  without  such  assignment,  the  ordinary's  confirmation 
will  not  make  good  the  lease  to  the  patron  to  bind  the  successor, 
because  in  the  acceptance  of  the  lease  the  patron  was  only  pas- 
sive, and  executed  ncxthing  under  his  hand  and  seal  which  could 
amount  to  a  confirmation,  as  in  the  other  case,  where  he  makes 
an  actual  assignment  over.  But  in  case  of  such  confirmation  in 
law,  the  patron  ought  to  be  absolutely  seised  of  the  advowson  ; 
otherwise  it  will  bind  only  according  to  the  estate  he  hath 
therein,  as  will  appear  hereafter.  But  qiKsre,  if  the  assignment 
in  this  case  were  without  writing,  if  that  would  be  good,  or  could 
amount  to  a  confirmation? 

Another  difference  observable  in  the  manner  of  confirming 
such  leases  as  we  arc  treating  of  is,  as  to  their  duration  or  con- 
tinuance. For  if  a  parson  makes  a  lease  for  twenty-one  years  at 
this  day,  and  the  patron  and  ordinary  confirm  his  estate  therein 
for  seven  years,  or,  reciting  the  lease,  confirm  dimissionem  pra- 
dictani,  $  ctiam  indei.turam  eident  scripto  cotifirmationis  annexam, 
Sf  omnia  in  eadem  contenta^  quoad  septem  annos  solummodo,  Sf  non 
tdtra,  yet  is  the  estate  or  lease  well  confirmed  for  the  twenty-one 
years;  for  when  they  confirm  the  estate  of  the  lessee,  that  is  en- 
tire, and  cannot  be  divided.  So,  where  a  prebendary  made  a 
lease  of  a  rectory,  parcel  of  his  prebend,  for  seventy  years,  before 
the  statutes,  and  the  bishop,  reciting  the  demise,  confirmed  the 
said  demise  or  lease  for  fifty  years,  and  no  more,  and  the  dean 
and  chapter  likewise  confirmed  the  same  in  the  same  manner,  it 
was  held  by  all  the  justices,  that  they  might  confirm  severally, 
and  that  their  confirmation  was  extendible  to  the  whole  seventy 
years ;  for  when  they  confirm  dimissionem predict am,  they  confirm 
that  demise  or  lease,  which  comprehends  and  includes  the  whole 
term  of  seventy  years,  and  then  the  words  pro  termino  fifty 
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•only,  fy  non  itlfra,  come  too  late,  and  are  repugnant  to  the  con- 
firmation of  dimissionem  prcedictam^  which  included  the  whole 
term  of  seventy  years.    But  it  was  agreed,  that  if  after  such  recital 
of  the  demise  they  had  confirmed  the  land  to  the  lessee  for  fifty 
years  only,  this  had  been  a  good  confirmation  for  fifty  years  only, 
and  no  such  repugnancy  in  the  confirmation :  and  so,  if  the  de- 
mise had  been  of  thirty  acres,  they  might  have  confirmed  the 
lease  as  to  one  or  more  acres,  or  might  have  confirmed  all,  or 
Cro.  Eliz.  79.    part,  on  condition.    And  a  diversity  was  taken  between  a  bare 
T?*\?P!  4I       Assent  without  any  right  or  interest,  and  an  assent  coupled  with 
Co  Litt49        a  r'6^1  or  interest;  for  the  termor,  who  is  to  perfect  an  act  by 
b.  '  his  attornment,  cannot  assent  for  a  time,   nor  upon  condition, 

nor  for  part  of  the  thing  granted,  but  it  shall  enure  absolutely  to 
all,  because  he  having  but  a  bare  right  cannot  qualify  or  appor- 
tion it;  but  the  bishop,  who  is  patron,  and  the  dean  and  chap- 
ter, have  an  interest  in  the  parsonage  or  prebend,  and  every  part 
of  it;  for  the  patron  hath  j us  confere ndi ,•  and  a  release  to  the 
patron  of  an  annuity  in  the  time  of  vacation  is  good,  and  the 
patron  and  ordinary  may  charge  the  glebe  in  the  time  of  va- 
cation, and  therefore  having  an  assent  clothed  with  an  interest 
may  qualify  it  as  they  please.     Another  difference  was  taken  in 
the  cases  before  mentioned  between  a  lease  for  years  and  an 
estate  of  freehold  or  inheritance.     For  if  a  parson  or  prebendary 
make  a  lease  for  years,  confirmation  may  be  made  of  the  land, 
as  has  been  said,  for  a  less  number  of  years,  or  of  the  lease  for  a 
less  number  of  acres ,•  for  the  years  or  acres  are  several,  although 
the  lease  or  term,  or  land  are  one ;  so  that  if  a  lease  be  made  for 
five  years,  rendering  2o/.  per  annum  rent,  the  years  are  several, 
so  that   an  action  of  debt  will  lie  for   the  rent  every  year. 
But,  if  a  parson  or  prebendary  before  the  statutes  had  made 
a  lease  for  life,  a  gift  in  tail,  or  a  feoff'ment  in  fee,  and  confirm- 
ation had  been  made  of  the  land  to  the  lessee,  donee,  or  feoffee 
for  an  hour,  this  would  be  good  for  ever;  for  the  freehold  or 
inheritance  passing  by  one  and  the  same  livery  is  entire,  and 
then  the  confirmation,  which  is  an  act  of  less  notoriety,  cannot 
break  or  divide  it ;  for  such  confirmation  being  an  assent  to  an 
act  which  passed  the  whole,  must  extend  to  the  whole  which 
passed  by  the  act. 

3.  What  Estates  they  who  make  such  Corifirmation  are  to  Jia<ve. 

Comp.In-  As  to  the  estate  they  who  make  such  confirmation  ought  to 

•cumb.  c.  44.  have,  to  make  the  lease  effectually  binding  upon  the  successors, 
this  regards  chiefly  the  patron,  whose  advowson  or  right  of 
patronage,  being  a  temporal  inheritance,  and  considered  as  such, 
is  to  be  governed  by  the  same  rules  as  other  temporal  inherit- 
ances are ;  and  therefore  his  confirmation,  being  in  nature  of  a 
charge  upon  the  advowson,  is  to  be  directed  by  the  estate  which 
he  hath  in  the  advowson,  and  can  continue  no  longer  than 
that  endures. 

There- 
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Therefore,  if  the  patron  be  but  tenant  in  tail,  or  tenant  for  Co.Litt.  300. 
life,  bis  confirmation  shall  bind  only  such  incumbents  as  come  D°{J'pbr'4^°' 
into  the  church  during  his  own  life:  and  accordingly  it  was  jj,^  I?" 
agreed  by  Coke  and  Dodderidge,  that  if  a  parson  makes  a  lease  Leon.  334. 
for  years,  which  is  confirmed  by  the  patron  and  ordinary,  the 
patron  being  tenant  in  tail,  and  the  patron  and  parson  both  die, 
and  the  issue  in  tail  doth  present  another,  his  presentee  shall  hold 
the  rectory  discharged  of  such  lease.     And  also  they  agreed, 
that  although  the  issue  in  tail,  after  a  presentation,  levies  a  fine, 
yet  the  presentee  of  the  conusee,   when  the  church   becomes 
void  again,  shall  hold  it  discharged;  because  the  confirmation 
was  defeated  by  the  presentation  of  the  issue  in  tail  before  the 
fine  levied.     But,  if  the  patron,  tenant  in  tail,  discontinues  the 
estate-tail,  the  lease  confirmed  by  him  shall  stand  good  during 
the  discontinuance:  or  if  the  estate-tail  be  barred,  it  shall  stand 
good  for  the  whole  term :  for  now  the  estate  of  the  patron,  in 
respect  whereof  the  estate  was  only  voidable  by  the  presentee  of 
the  issue  in  tail,  is  become  an  absolute  and  unavoidable  fee. 

So,  if  the  patron  had  a  conditional  estate  in  the  advowson,  Co.Litt.  300. 
and  he  confirms  a  lease  of  the  parson's,  and  after  the  condition  l)- 
is  broken,  this  defeats  also  his  confirmation,  so  that  the  succeed- 
ing incumbent  shall  not  be  bound  by  it;  for  his  confirmation, 
which  was  in  virtue  of,  and  derived  out  of  his  estate  in  the  ad- 
vowson, could  not  be  more  lasting  than  that  estate  itself  was. 

If  the  chaplain  of  a  chantry  or  free  chapel  that  was  a  donative,  Dyer,  15*. 
had  made  a  lease  for  years  before  the  dissolution  of  chantries,  Roll.Abr.48o. 
and  the  patron  of  the  chapel  being  seised  of  the  patronage  in 
tail,  had  confirmed  it,  this  should  not  have  bound  the  chaplain  of 
the  issue  in  tail;  because  the  tenant  in  tail  could  not,  by  any  act 
of  his,  bind  the  issue  in  tail  after  his  death:  and  in  such  case,  if 
the  patronage  of  the  donative  came  to  the  king,  by  the  statute 
of  chantries,  neither  the  king,  nor  his  clerk,  should  be  bound 
by  the  said  lease.  But,  if  the  donor  had  levied  a  fine  after 
the  confirmation,  by  which  the  issue  in  tail  was  barred  from 
avoiding  the  lease,  the  king  also  should  be  barred :  and  as  the 
issue  in  the  other  case  would  not  have  been  barred,  no  more 
would  the  king,  who  comes  in  subject  to  all  the  advantages  or 
disadvantages  the  issue  in  tail  was  capable  of,  or  liable  to. 

If  tenant  in  tail  of  an  advowson,  and  the  son  and  heir  appa-  Roll.Abr.48i. 
rent,  join  in  a  grant  of  the  next  avoidance,  and  after  the  tenant  Hob.  45. 
in  tail  dies,  the  son  shall  avoid  the  grant,  because  he  had  nothing  Brownl«  J&5- 
in  the  advowson  at  the  time  of  the  grant  made. 

If  a  parson  make  a  lease  for  years,  and  there  be  three  copar-  Dyer,  72.  b. 
ceners  or  tenants  in  common,  who  are  patrons,  all  ought  to  join  in  ^^g1"- 
in  the  confirmation,  else  it  will  not  bind  the  next  incumbent ;  Lancaster  V 
because  they  are  all  but  one  patron ;  per  Coke.     But,  if  there  Lucas. 
be  a  composition  to  present  by  turns,  quterc,  if  a  lease  confirmed 
by  him,  that  hath  the  next  turn  when  the  church  void?,  shall 
not  be  good  to  bind  his  presentee  ?     But  in  the  first  case  [viz. 
the  case  in  Dyer']  it  is  held,  that  if  one  of  the  patrons,  and  the 
ordinary,  confirm  the  lease,  and  the  parson  dies,  and  then  the 

3  C  2  ordinary 
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ordinary  collates  by  lapse,  this  confirmation  by  the  one  patron  is 
good,  and  that  the  collatee  shall  not  avoid  it;  and  this  is  said 
there  to  be  adjudged  upon  long  and  good  argument,  and  the 
case  cited  for  it  is  Lancaster  and  Lucas ;  which  does  not  appear 
to  be  adjudged  in  Leonard,  but  is  there  said  to  be  adjourned. 
Ergo  qu&re  causani;  for  the  ordinary  hath  no  interest,  but  pre- 
sents in  right  of  the  patron,  and  therefore  his  clerk  shall  be  so 
far  bound,  and  no  farther,  than  the  clerk  of  him  who  suffered 
the  lapse  should  have  been.  But  Popham  argued,  that  this  title 
of  lapse  was  an  interest  in  the  ordinary,  and  not  an  authority 
only,  and  then  all  who  come  in  under  that  interest  shall  be 
bound  by  the  ordinary's  confirmation  of  the  first  lease.  And  he, 
said,  that  at  the  beginning,  the  patron  was  not  restrained  to  any 
time  to  present  his  clerk,  but  the  six  months  were  appointed, 
at  the  instance  and  suit  of  the  ordinaries,  by  a  canon  confirmed 
in  the  council  of  Lateran-,  before  which  time  the  ordinaries  had 
not  any  lapses ;  but  after  the  said  canon  they  had  an  interest, 
which  the  civilians  call  interesse  caducum  $  conditional ,-  and  it 
is  such  an  interest,  that  if  the  bishop  dieth  before  collation  or 
presentment,  so  as  the  temporalities  come  to  the  king,  the  king 
shali  present.  Quaere  of  this? 

Dyer,  133.  a.         If  the  husband  and  wife,  patrons  of  a  church  in  right  of  the 

Roll.  Abr.        wife,  confirm  a  lease  made  by  the  patron,  yet  this  shall  not  bind 

479>  the  presentee  of  the  wife,  if  she  survives  her  husband,  nor  her 

heirs,   nor  their  presentees,  after  her  death ;  because  the  deed 

was  void  quoad  the  wife,  being  a  feme  covert,  and  the  husband 

had  nothing  but  in  her  right,  which  died  with  him. 

Moore,  67.  "Though  he  who  confirms  as  patron  hath  a  fee-simple  of  the 
481.  advowson  in  him,  yet  if,  before  he  confirms,  he  hath  granted 

yer,  73.  b.  away  the  next  avoidance,  his  confirmation  of  the  presentee's 
Cro.  Car.  lease  will  not  be  good  to  bind  the  presentee  of  the  grantee  of 
582.  the  next  avoidance,  unless  such  grantee  doth  also  confirm  ;  and 

Jon.  454.          jf  t]ie  presentee  of  him  that  hath  the  next  turn  doth  enter  and 
g^J  avoid  such  lease  (as  he  well  may)  and  then  dies,  and  the  patron 

Co.Litt.  46.3.  of  the  fee  presents  a  new  incumbent,  who  is  admitted,  instituted, 
7  Co.  36.  and  inducted,  this  new  incumbent  shall  hold  the  benefice  dis- 
Hob.  7.  charged  of  the  lease,  as  his  predecessor  should  have  done,  though 

he  came  in  by  the  presentation  and  admission  of  the  patron  and 
ordinary,  who  confirmed  the  lease.  So,  if  the  bishop  were 
patron  in  right  of  his  bishoprick,  and  after  such  lease  made  by 
the  parson,  the  bishop,  dean  and  chapter  had  granted  the  next 
avoidance  to  another,  and  then  after  they  had  all  confirmed  the 
lease;  yet  upon  the  incumbent's  death,  if  the  grantee  of  the 
next  avoidance  presents,  and  the  clerk  is  admitted,  instituted, 
and  inducted,  and  avoids  the  lease,  it  shall  never  take  place 
against  any  subsequent  incumbent,  though  he  come  in  by  the 
same  patron  who  confirmed  such  lease.  The  reason  of  these 
cases  is,  because  the  grantee  of  the  next  avoidance,  and  his  pre- 
sentee, come  in  by  title  paramount  the  making  or  perfecting  of 
such  lease ;  and  the  presentee,  or  parson,  having  the  whole  fee 
in  him,  when  he  had  once  defeated  the  lease,  it  shall  never  after 

revive 
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revive  or  take  place  against  any  subsequent  incumbent.  And 
though  Littleton  seems  to  be  of  opinion,  that  the  parson  hath  not 
the  right  of  the  fee-simple  in  him,  yet  he  explains  himself  to 
mean  as  to  the  bringing  of  a  writ  of  right;  for  otherwise  it  is 
the  act  of  the  parson  which  charges  or  gives,  and  the  patron  and 
ordinary  only  assent,  and  then  the  lease  being  avoided  by  him 
who  hath  the  fee-simple  of  that  land  which  was-so  leased,  it  can 
never  after  be  set  up  again,  being  totally  defeated  by  his  title 
paramount.  Another  reason  may  be,  that  having  granted  the 
next  avoidance  before  such  lease  made  or  perfected,  the  grantee 
is  now  become  the  present  patron,  and  ought  to  concur  in  all 
acts  whereby  the  possession  is  to  be  charged :  for  as  before  such 
grant,  the  patron's  confirmation,  who  had  the  whole  fee  in  him, 
would  have  been  sufficient;  so  now,  having  granted  away  part 
of  that  fee,  the  grantee  ought  to  join  likewise,  so  that  the  con- 
firmation may  be  by  all  who  have  any  interest  in  the  parsonage, 
as  well  those  who  have  the  present  and  possessionary  interest,  as 
those  who  have  the  future  and  reversionary  interest;  since  other- 
wise the  confirmation  is  not  complete,  and  the  lease  is  then  liable 
to  avoidance  for  want  thereof. 

If  a  church  be  full  of  a  parson,  and  after  another  be  made  Roll.  Abr. 
parson  and  inducted,  and  he  make  a  lease  for  years,  which  is  477- 
confirmed  by  the  patron  and  ordinary,  yet  the  lease  is  void ;  9  H-  6.  34- 
because  he  who  made  it  was  not  parson,  the  church  being  full 
before. 

So,  if  a  church  be  void,  and  one  enter  and  occupy  of  his  own  Roll.  Abr. 
wrong,   without  any  presentation  or  institution,  and  occupy  as  477- 

parson,  and  make  a  le>nse  for  vears,  which  is  confirmed  by  the  9  H.  6.  34. 

.  .  J.        ! ,    ,  *  10  H.  6. 11. 

patron  and  ordinary ;  yet  this  is  void,  because  the  lessor  was  no  De<me  I10. 

incumbent ;  for  none  can  be  parson  or  incumbent  without  pre- 
sentation or  collation.  So,  a  lease  by  a  parson,  vicar,  pre- 
bendary, $c.  before  induction  or  instalment,  though  confirmed, 
shall  not  bind  the  succesor,  because  till  then  they  have  nothing  in 
the  temporal  possessions. 

But,  if  a  church  be  void,  and  one  present  by  usurpation,  and  9  H.  6.33,34. 
the  incumbent  of  the  usurper,  after  admission,  institution,  and  ° 
induction,  make  a  lease  for  years,  which  is  confirmed  by  the 
usurper  as  patron,  and  by  the  ordinary,  and  after,  in  a  quare 
impedit,  the  true  patron  recover,  and  remove  the  incumbent; 
yet  it  seems  the  lease  shall  stand,  because  there  was  a  patron  de 
facto,  who  made  and  confirmed  such  lease;  and  the  parson 
coming  in  by  all  the  solemnities  of  law  when  the  church  was 
void,  the  people  could  take  notice  of  no  other,  and  therefore  all 
acts  done  by  him,  and  legally  confirmed,  are  good.  But  Eolle 
cites  this  case,  that  the  successor  of  the  rightful  patron,  after  re- 
covery, shall  avoid  such  lease,  because  it  was  not  made  or 
confirmed  by  a  rightful  parson  or  patron  ;  idea  qiusre  ? 

King  Ed.  6.  being  patron  of  a  church  full  of  an  incumbent,  Dyer,  244. 
by  his  letters  patent  grants  the  advowson    to  the  bishop  of  Plowd.  400. 
Coventry  and  Litclifield  and  his  successors,  and  grants  that,  after  £°'  ^   *'  ^5l< 
the  avoidance  of  the  church  by  death,  resignation,  or  otherwise,  i0Co.  48.  a. 

^  t!lc 
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the  said  bishop,  and  his  successors,  should  hold  the  said  church 
in  proprios  usus.  The  bishop  after,  by  indenture,  makes  a  lease 
for  forty  years,  to  begin  at  such  a  time  as  the  said  parsonage 
should  come  to  the  hands  of  him,  or  his  successors,  by  death, 
resignation,  or  otherwise;  and  this  is  confirmed  by  the  dean 
and  chapter;  the  bishop  dies;  then  the  incumbent  dies;  and  the 
successor  of  the  bishop  enters,  and  makes  a  lease  for  twenty-one 
years,  fyc.  And  by  the  justices  it  was  held,  that  the  first  lease 
was  absolutely  void;  for  the  lessor  had  nothing  in  the  parsonage 
impropriate  during  the  life  of  the  incumbent,  and  he  survived 
the  lessor,  and  therefore  it  could  never  take  effect :  and  it  could 
not  be  good  by  estoppel;  because  the  truth  of  the  case  ap- 
peared in  the  indenture  of  lease  itself,  that  he  had  nothing 
during  the  incumbent's  life.  This  case  further  proves,  that  the 
whole  fee  is  in  the  present  incumbent ;  and,  as  in  the  cases  be- 
fore mentioned,  the  avoidance  of  a  lease  by  the  present  incum- 
bent shall  be  an  avoidance  of  it  for  ever;  so  in  this  case,  for 
want  of  the  present  incumbent's  joining,  the  lease  shall  never 
arise. 

4.  At  what  Time  such  Confirmation  is  to  be  made. 

Co.  Litt.  As  to  the  time  of  confirmation,  generally  speaking,  it  is  not 

300  b,  material,  whether  it  be  before  or  after  the  making  of  the  lease, 

which  is  to  be  so  confirmed,  so  it  be  made  in  the  lifetime  of  the 
parties  who  make  the  lease;  for  the  confirmation  is  but  an  assent 
or  agreement  by  deed  to  the  making  such  lease  or  grant,  and 
not  a  confirmation  of  the  estate  itself,  as  will  appear  more  fully 
by  the  following  cases  and  diversities. 

Co.  Litt.  301.        If  a  disseisor  makes  a  charter  of  feoffment  to  A.  with  a  letter 
a-  of  attorney  to  deliver  seisin,  and,  before  seisin  given,   the  dis- 

Lcon  \l,\      seisee  confirms  the  estate  of  A.,  or  the  deed  made  to  A.,  this 
Bishop  of  Ro-  is   clearly  void,   though  livery  be  made  after;    for   this  must 
Chester's  case,    enure  as  a  confirmation  of  the  estate,  which  cannot  be  good 
before  the  estate  passed,  as  before  livery  it  did  not.     But,  if 
a  bishop  had  made  a  charter  of  feoffment  before  the  statutes 
with  a  letter  of  attorney,  and  the  dean  and  chapter,  before 
livery,  confirm  the  deed,  this  is  a  good  confirmation,  and  livery 
made  after  is  sufficient.     So,  if  the  bishop  had  granted  a  re- 
version, the  dean  and  chapter  might  confirm  the  deed  or  grant 
before  attornment. 

Co.  Litt.  301.        So,  if  a  bishop  at  the  common  law  had  granted  lands  by 
a-  deed  to  the  king,  and,  before  enrolment,  the  dean  and  chapter, 

Roll.Abr  478.  v       h  .     d    d    confirm  the  deed  of  the  bishop,  and  after  the 
ralni.  466.    •        J    i      /•    t       i  •  i         •  n    i       i  •     • 

Latch.  240.       deed  or  the  bishop  is  enrolled,   this  is  a  good  grant  and  con- 

Diminock's       firmation ;  because,  as  to  the  bishop,  it  was  a  perfect  deed,  and 
casc<  therefore  capable  of  being  confirmed;   though  to  enable  the 

king  to  take,  there  wanted  enrolment,  which  might  be  at  any 
time  after.  The  same  law,  if  the  bishop  had  made  a  lease  for 
years  to  the  king,  confirmation  of  the  lease  before  enrolment 
would  be  good. 

So, 
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So,  if  the  patron  and  ordinary  had  by  deed  given  licence  to  Co.  Liu.  300. 
the  parson  to  grant  a  rent-charge  out  of  the  glebe,  and  the  par-  ^j  Abr    „ 
son  had  granted  it  accordingly,  this  was  good,  and  should  bind  ?  fj  '4>  I5\ 
the  successor,  though  it  was  not  a  confirmation  subsequent,  but  Bro.  Nov. 
a  licence  precedent.  Cases,  aoi. 

So,  if  a  bishop  makes  a  lease  for  years  at  this  day,  which  Owen,  33. 
needs  confirmation ;  and  the  lease  is  made  on  the  second  of  May, 
and  confirmed  on  the  first  of  May,  this  is  a  good  lease,  by  Catlin 
and  Southcot ,-  but  Wray  objected,  that  a  lease  cannot  be  con- 
firmed before  it  be  made;  to  which  they  replied,  that  the  assent 
before  was  a  good  confirmation  of  the  lease  made  after. 

So,  where  a  bishop  made  a  lease  the  second  of  May,  which 
was  confirmed  the  third  of  May,  and  sealed  the  fourth  of  May  t 
this  was  held  a  good  confirmation. 

So,  where  the  deed  of  confirmation  bore  date  before  the  deed  *  H:  6. 
confirmed,  but  by  agreement  the  deed  confirmed  was  first  deli- 
re  red,  the  confirmation  was  held  good ;  for  a  confirmation  is  but 
a  mere  assent  by  deed  to  the  grant,  and  therefore  may  be  either 
before  or  after  the  grant  or  lease  itself,  or  at  the  time  of  the  lease 
or  grant;  as,  if  a  parson  makes  a  lease,  with  the  assent  of  the 
patron  and  ordinary,  this  is  a  good  confirmation ;  and  so  where 
the  dean  and  chapter  are  to  confirm  likewise,  if  their  respective 
seals  are  affixed. 

And  yet  it  hath  been  holden  on  the  contrary,,  that  if  a  con-  RolLAbr.48o. 
formation  be  made  and  delivered  before  the  grant  or  lease  to  be  M*  6-  *• 
confirmed,  that  this  is  not  a  good  confirmation ;  and  though, 
after  the  grant  or  lease,  the  deed  of  confirmation  be  delivered 
again,  yet  that  will  not  make  it  good,  for  that  it  was  a  deed  by 
the  first  delivery;  and  the  second  delivery  will  not  make  it  good 
as  an  assent,  because  the  assent  ought  to  be  by  deed,  and  the 
first  delivery  was  void..  But  that  confirmation  may  be  made 
before  tlie  grant  or  lease  be  confirmed,  the  other  cases  are  ex- 
press, mid  the  reason  of  the  thing  seems  likewise  to  make  for  it;, 
for  the  confirmation  being  nothing  but  an  assent  or  agreement 
that  the  bishop  or  parson  may  make  such  lease,  $c.  when  this 
assent  appears  under  seal,  and  a  lease,  Sfc.  made  pursuant  to 
it,  there  can  be  no  reason  to  impeach  the  lease  after,  which 
has  all  the  sanction  that  the  lavv  requires,  viz.  the  concurrence 
and  assent  of  the  persons  appointed  by  law  to  that  purpose, 
and  before  or  after  are  only  circumstances  of  time,  which  seem 
not  material  when  the  assent,  which  is  die  substance,  sufficiently 
appears. 

Therefore,  if  a  bishop  makes  a  lease  for  twenty-one  years  Moore,  66. 
according  to  the  statutes,  and  after  makes  a  concurrent  lease  for  P'-  *8o. 
years  of  the  same  land  to  another,  and  after,  before  any  confirm- 
ation of  the  second  lease,  the  bishop  makes  another  concurrent 
lease  to  a  third  person,  which  is  immediately  confirmed,  and 
after  the  second  lease  is  confirmed  also ;  in  this  case  the  second 
lease  shall  be  good  and  effectual  by  the  confirmation,  although 
the  last  lease  was  confirmed  before  it,  because  the  confirmation 

3  C  4  adds. 
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5  Co.  is- 
Newcomen  s 
case. 

Cro.Eliz.i8. 
Higgins  v. 
Grant. 
Cro.Car.  38. 
Cro.  Ja.  53. 


Cro.  Eliz.  430. 
Moore, 
pi.  636. 
Sir  Edward 
Denny  v. 
Eakinstal. 


adds  nothing  to  it,  nor  conveys  any  interest,  but  only  makes  it 
more  perdurable  and  effectual. 

And  upon  this  reason  it  hath  been  adjudged,  that  leases 
made  before  13  Eliz.  c.  10.  for  more  years  than  are  allowed 
thereby,  being  confirmed  after  the  said  statute,  are  good,  and 
shall  bind  the  successor;  for  the  confirmation  is  only  an  assent, 
and  when  it  is  made  relates  to  the  making  of  the  lease,  which, 
being  before  the  statute,  remains  at  common  law,  and,  by  con- 
sequence, binds  the  successor:  also,  such  confirmations  being 
only  to  perfect  leases  made  before  that  statute,  are  not  within 
the  intent  thereof. 

So,  where  an  archdeacon,  impropriator  of  a  parsonage,  1 2  Eliz., 
let  part  of  his  glebe  for  fifty  years,  and  the  bishop,  patron  of  the 
archdeaconry,  and  the  dean  and  chapter,  15  Eliz.,  confirmed  the 
lease,  and  then  the  archdeacon  died;  it  was  held,  i.  That  the 
statute  i  Eliz.  c.  19.  extended  only  to  the  immediate  possessions 
of  the  bishoprick,  and  here  the  land  let  njas  not  any  part  of  the 
possessions  of  the  bishoprick,  but  of  the  archdeaconry ;  and  the 
confirmation,  though  it  is  necessary,  yet  at  most  it  amounts  only 
to  an  assent,  and  the  interest  passes  from  the  archdeacon,  and 
not  from  the  bishop.  But,  if  the  bishop  had  been  disseised  of 
any  of  the  possessions  of  the  bishoprick,  and  after  had  confirmed 
the  land  to  the  disseisor,  this  would  not  bind  his  successors,  be- 
cause here  the  confirmation  passed  an  interest,  and  without  such 
confirmation  the  bishop  himself  might  have  entered  and  restored 
the  possession,  and  no  act  of  his  singly  can  bind  his  successor. 
2.  It  was  adjudged  that  this  confirmation,  though  after  13  Eliz. 
c.  10.  should  bind  the  archdeacon's  successor,  because  the  lease 
to  which  it  relates  was  made  before  the  statute,  and  that  sta- 

(a)  j| This  rea-  tute(a)  restrains  only  from  alienating,  not  from  confirming. 

son,  which 

seems  but  a  weak  one,  is  not  to  be  found  in  either  of  the  reports  cited.]] 


Co.  Litt.  301. 
aiH.  7.  i. 
Degge,  1 1 8. 
4  Leon.  78. 
in  which  last 
book  the  con 
trary  is  held 
by  Clench. 


5  Co.  15. 
Cro,  Car.  38. 


But,  if  a  bishop,  parson,  or  any  other  sole  ecclesiastical  cor- 
poration, makes  a  lease  for  years,  which  needs  confirmation, 
this  confirmation  ought  to  be  made  in  the  life  and  during 
the  incumbency  of  the  lessor;  for  after  his  death,  resignation, 
•  deprivation,  or  other  amotion,  the  lease  is  become  void  for  want 
of  confirmation ;  and  then  confirmation  made  after  cannot  re- 
vive it,  though  it  be  made  in  the  vacation  before  any  successor 
comes  in. 

But,  if  a  parson  makes  a  lease  for  years,  which  is  not  con- 
firmed by  the  bishop  or  patron  then  in  being,  but  by  the  suc- 
ceeding bishop  and  succeeding  patron,  this  is  a  good  lease,  and 
shall  bind  the  successor,  because  the  lease  was  absolutely  good 
against  the  parson  himself  who  made  it,  and  the  confirmation 
was  only  necessary  to  make  it  binding  on  the  successor;  and  in 
this  case,  the  lease  being  duly  confirmed  during  the  incumbency, 
had  all  the  sanction  the  law  requires;  for  there  is  no  prefixed 
time  for  the  confirmation  of  such  leases,  so  it  be  made  during 
the  life  and  incumbency  of  the  lessor. 

5.  lion 
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c.  Hffio  far  a  Regard  is  to  be  had  to  the  true  naming  of  the 
Corporation  or  Persons  tc/jo  conjirm. 

Herein  we  shall  only  observe,  that  corporations  aggregate,  as  Bro.  tit. 
dean  and  chapter,  mayor  and  commonalty,  warden  and  fellows,  ^ases«45or 
$r.,  may  make  or  confirm  leases,  without  expressing  either  the  I0^er>    3' 
Christian  or  surname  of  the  dean,  mayor,  warden,  #c.,  because  nCo.  ai. 
in  their  politick  capacity,  as  a  corporation  aggregate,  they  con-  Hob.  32. 
tinue  always  the  same,  and  are  said  never  to  die:  but  in  leases  ^e°r"3°Z: 
or  confirmations  by  a  bishop,  dean,  mayor,  #c.,  or  other  sole  ^j^Vof 
corporation,  both  their  Christian  and  surname,  or  at  least  their  Corporations. 
Christian  name,  ought  to  be  expressed,  because  they  are  subject 
to  death  and  succession,  #c.,  and  therefore  must  be  particularly 
named  to  shew  whose  lease,  fyc.  it  was;  and  so  some  hold  too  in 
the  first  case. 


(H)  Of  void    or   voidable    Leases    by  Ecclesiastical 

Persons  :   And  herein, 

i.  Against  "shorn  Leases  not  pursuant  to  the  Statutes,  or  other- 
ttise  defective,  are  void  or  only  voidable. 

TJTERE  it  is  to  be  observed,  that  if  a  bishop  grants  the  next  Comp.  In- 

avoidance  of  a  church,  which  is  not  warranted  by  i  Eliz.  cumb.c.  45. 
c.  19.,  because  it  is  a  thing  which  lies  merely  in  grant,  out  of  *Tr°j     ^ 
which  no  rent  can  be  reserved;  or  makes  a  lease  of  the  advow-  Sav.ng." 
son  of  a  church;  or  grants  an  annuity  out  of  the  possessions  of  300.59. 
his  bishoprick;  or  makes  a  lease  of  tithes  for  three  lives,  or  a  Cro.Ja.i73 


lease  of  any  other  of  his  possessions,  not  pursuant  to  all  or  any  Cro^ElL  207 
of  the  eight  rules  before  mentioned  ;  yet  in  none  of  these  cases  is  690.' 
such  lease  or  grant  void  or  voidable  by  the  bishop  himself  who  Hard.  316. 
made  it,  but  remains  good  against  him  during  such  time  as  he  Co.  1.111.45.0. 
continues  bishop.     But  as  to  the  successors  of  the  bishop,  such  ICLeo>n^i?8* 
leases  or  grants  are  void  or  voidable,  as  the  case  happens  to  be,  Leon.  308.  * 
as  will  appear  hereafter.     And  the  reason  such  leases  or  grants  Roll.Rep.  169. 
are  good  against  the  bishop  himself,  who  made  them,  is,  because  Keb.i8a. 
they  were  so  at  the  common  law,  and  the  statutes  were  made  I 
only  for  the  benefit  of  the  successors,  that  they  should  not  be 
bound  by  those  acts  of  their  predecessors,   which  might  turn 
to  their  prejudice  and  disadvantage;  but  not  to  give  the  bishop 
himself  power  to  avoid  or  derogate  from  his  own  acts,  which 
would  be  against  all  rules  both  of  law  and  equity,  and  therefore 
was  not  within  the  meaning  of  the  said  statutes;  for  then  he 
would  be  empowered  by  act  of  parliament  to  do  wrong  to  other 
persons,  which  it  cannot  be  presumed  the  parliament  intended 
to  allow. 

So,  where  a  bishop,  by  deed  enrolled,  gave  lands  to  the  Roll.Rep.  151. 
queen,  without  the  consent  of  the  dean  and  chapter,  yet  it  was 
held,  that  this  was  good  against  the  bishop  himself  who  made 
such  gift. 

So, 
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irCo.  67. 
78.  b. 
Roll.Rep.i7i. 


Brownl.  ii.  So,  for  the  reasons  before  mentioned,  though  the   13  Eliz. 

Moore,  875.      c<  Io>  savS)  that  all  leases,  gifts,  grants,  $c.,  made  by  any  per- 
»Bro\    ..  134.  sons  or  Corp0rations  therein  mentioned,  contrary  to  the  tenor  of 
3  Co.  60.          that  act,  shall  be  utterly  void  and  of  none  effect  to  all  intents, 
Leon.  308.        constructions,  and  purposes ;  yet  it  hath  been  adjudged,  that  a 
Co.Litt.45.a.  lease  made  by  a  dean  and  chapter  against  the  said  statute  shall 
not  be  avoided,  nor  any  covenants  therein  contained,  during  the 
life  and  continuance  of  the  dean  that  made  the  lease;  so  that 
if  they  have  made  a  lease  for  years  of  any  of  their  possessions, 
and  before  the  expiration  thereof  made  a  concurrent  lease  also 
of  the  same  lands,  and  then  make  a  third  lease  for  lives,  with 
express  covenant,  that  the  grantee  for  lives  shall  enjoy  the  land 
against  the  second  or  concurrent  lease;  and  grantee  for  lives 
being  in  possession  is  evicted,  and  brings  covenant  against  the 
dean  and  chapter;  in  this  case,  though  the  lease  for  lives  be 
void  by  the  1 3  Eliz.  c,  i  o.,  yet  it  was  agreed  by  the  justices, 
that  because  the  dean  who  made  the  lease  for  three  lives  was 
living,  and  continued  dean  at  the  time  of  the  eviction,  the  lease 
was  not  void,  and,  by  consequence,  an  action  was  well  main- 
tainable against  the  dean  for  breach  of  the  covenant  therein 
contained. 

So,  where  a  master  and  fellows  of  a  college,  by  deed  enrolled, 
made  a  lease  for  years,  not  warranted  by  that  statute,  and  after- 
wards suffered  a  fine,  and  five  years  to  pass  without  claim; 
though  this  was  void  against  the  succeeding  master,  yet  by  con- 
struction the  lease  and  fine  were  held  good  against  the  college, 
(though  it  be  a  corporation  aggregate  that  never  dies,)  during 
the  life  of  the  master,  who  was  party  to  the  lease,  and  made 
no  claim ;  because  he  was  the  head  and  principal  part  of  the 
corporation. 

So,  if  a  dean,  archdeacon,  prebendary,  parson,  or  other  sole 
corporation,  make  leases  of  their  sole  possessions,  not  warranted 
by  the  said  statutes,  yet  they  shall  bind  themselves  during  their 
whole  time,  because  the  statutes  were  made  to  provide  chiefly 
for  the  benefit  of  the  successors,  and  not  to  relieve  the  parties 
themselves  against  their  own  acts  or  grants;  though  it  was  held 
by  Popkam,  that  if  a  parson  made  a  lease  without  reserving  any 
rent,  that  this  should  not  bind  even  himself;  but  qiuere? 

But,  where  there  is  a  chapter  that  hath.no  dean,  as  the  chapter 
of  the  collegiate  church  of  Southwclly  there,  grants  or  leases  made 
by  them  contrary  to  13  Eliz.  c.  10.  are  void  ab  initio  against 
themselves :  and  so,  of  leases  or  grants  by  any  other  corporation 
aggregate,  who  have  no  head  or  principal  person.  For  they 
must  be  either  void  ab  initio^  or  good  for  ever,  because  they  con- 
tinue always  the  same,  and  one  has  no  superi6rity  or  power 
more  than  another.  But  in  case  of  a  dean  and  chapter,  master 
and  fellows,  #c.,  though  they  are  a  corporation  aggregate,  and 
never  die,  yet  leases  or  grants  made  by  them,  contrary  to  the 
said  statutes,  shall  bind  during  the  time  of  the  dean,  master,  $c. 
who  was  party  thereto,  because  such  dean,  master,  #£•»  wno  are 
the  head  of  the  corporation,  are  subject  to  death  and  succession, 

as 


Co.Litt.45-a. 
Comp.  In- 
cumb.  c.45- 


Mod.  204. 
a  Mod.  56. 
Hard.  326. 
Leon.  308. 
3  Co.  60. 
Co.Litt.45- a. 
315.  b.  341- 
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as  other  sole  corporations,  and  therefore  shall  have  no  aid  from 
the  statute  to  avoid  their  own  leases ;  but  only  their  successors, 
for  whose  benefit  the  statute  was  made,  together  with  the  chapter. 
But,  if  the  dean  and  chapter,  master  and  fellows,  fyc.  were  all 
equally  seised,  and  the  dean  and  master  solely  should  make  a 
lease,  though  it  were  in  all  respects  warranted  by  the  statutes, 
vet  this  lease  seems  void  ab  initio  at  common  law,  because  the 
dean,  master,  $c.  had  no  sole  seisin  whereof  to  make  any  lease 
at  all;  but  the  chapter  in  the  one  case,  and  fellows  in  the  other, 
having  an  equal  estate  and  interest,  ought  to  have  joined  in  such 
lease  or  grant,  and  for  want  of  their  joining,  such  lease  or  grant 
seems  void  at  common  law,  as  it  would  be  for  a  misnomer,  $c., 
and  then  the  lessee  cannot  hold  it  against  the  dean  and  chapter, 
if  they  seek  to  avoid  it. 

As' leases  and  grants,  not  warranted  by  the  statutes,  are  not  Dyer,  139. 
void  against  the  lessors  and  grantors  themselves,  so  neither  are 
leases  or  grants  made  without  due  confirmation,  where  confirm- 
ation is  necessary,  but  only  by  the  grantor's  death  or  amotion. 

If  a  bishop  makes  a  defective  or  voidable  lease  or  grant,  not  7  Co.  7. 
only  the  successor,  but  also  the  king,  when  the  temporalities  XhffEa,r,1  of 
come  into  his  hands,  may  take  advantage  thereof,  by  avoiding  it 
during  the  vacancy  of  the  bishoprick,  in  privity  and  right  of  the 
bishop.     But  this  shall  not  so  absolutely  avoid  the  lease,  but  that 
the  succeeding  bishop  may  make  the  same  either  good  or  void, 
at  his  election,  as  to  himself;  and  this  either  expressly,  as  by 
actual  agreement  to  the  lease  or  grant  of  his  predecessor;  or  im- 
plicitly, as  by  acceptance  of  rent  incurred  after  the  death  of  his 
predecessor;    or  doing  any  other  acts,    which  amount  to  an 
agreement  in  law.     And  therefore  this  differs  from  the  cases  be- 
fore put,  where  avoidance  of  a  lease  by  a  parson  shall  avoid  it, 
not  only  for  his  own  time,  but  also  against  all  his  successors;  so 
that  they  can  never  after  set  it  up  again,  or  affirm  it  by  any  act 
of  theirs  whatsoever :  for  the  parson  hath  the  whole  fee-simple  in 
him  as  much  as  any  of  his  successors  can  ever  have ;  and  there- 
fore when  he  once  avoids  the  lease,  as  to  the  whole  fee-simple 
which  he  hath,  he  avoids  it  for  ever,  so  that  it  can  never  after 
revive;  but  the  king  hath  not  the  fee-simple  in  the  temporalities, 
but  only  the  custody  or  guardianship  of  them  during  the  va- 
cation of  the  bishoprick,  which  is  but  a  temporary  and  qualified 
interest;  and  therefore  what  he  does  shall  not  be  binding  on 
the  successor.      But,  if  the  successor  himself  avoids  such  lease 
or  grant,  then  it  is  the  same  with  the  other  case,  and  no  suc- 
ceeding bishop  after  can  revive  or  set  it  up  again,  because  it 
was  avoided  by  one  who  had  the  whole  fee-simple  and  estate 
in  him. 

But  here  a  difference  is  to  be  observed  betwixt  such  leases  as 
are  actually  void  by  the  death,  $c.  of  the  lessor,  and  such  as  are 
only  voidable.  And  here  again  we  must  distinguish;  i.  Be- 
tween the  person  leasing.  2.  Between  the  things  leased,  and  the 
leases  themselves.  And  because  the  common  law,  with  respect 
to  these  distinctions,  holds  good  still,  where  the  several  statutes 

before 
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before  mentioned  are  not  pursued,  we  shall  consider  how  the 
common  law  stood  in  these  particulars,  which,  together  with 
the  reasons  thereof,  will  shew  how  the  law  is  at  this  day  upon 
the  statutes. 

The  first  distinction  to  be  observed  is  between  the  persons 
leasing ;  that  is,  between  such  sole  corporations  as  had  the  whole 
fee-simple  absolutely  in  them,  as  bishops,  abbots,  $r.,  and  such 
sole  corporations  as  were  looked  upon  only  to  have  a  qualified 
fee-simple,  as  parsons,  vicars,  prebendaries,  provosts  in  cathedral 
churches,  and  others  who  were  presentative  or  collative,  and 
not  elective. 

As  to  leases  by  parsons,  vicars,  tyc.,  if  by  the  common  law  any 
of  these  had  made  a  lease  for  years  of  any  of  the  possessions  of 
their  church,  without  confirmation  of  patron  and  ordinary,  fyc., 
such  leases  by  their  death,  or  other  avoidance,  had  become 
absolutely  void  without  entry  or  other  ceremony,  so  as  no  ac- 
ceptance of  the  rent,  or  other  act  done  by  the  successor,  could 
affirm  or  make  them  good  or  binding  over  against  themselves. 
But  leases  for  years  by  bishops,  abbots,  $c.,  though  without 
confirmation  of  the  dean  and  chapter,  or  assent  of  the  convent, 
were  not  absolutely  determined  by  their  death,  tyc,,  but  con- 
tinued good  till  some  act  done  by  the  successor  to  avoid  them : 
for  they  have,  and  always  were  allowed  to  have,  the  whole  fee- 
simple  and  inheritance  of  their  possessions  in  themselves ;  and 
therefore,  before  the  third  council  of  Nice,  anno  710,  might  by 
their  sole  alienation,  without  the  confirmation  of  the  dean  and 
chapter,  have  bound  their  successor  for  ever:  and  though  by 
that  council  such  alienations  are  restrained,  as  hurtful  and  in- 
jurious to  the  church,  and  the  confirmation  of  the  dean  and 
chapter  made  necessary ;  yet  this  is  only  quoad  binding  the  suc- 
cessor; for  the  fee-simple  continues  still  in  them;  and  therefore 
leases  for  years  made  by  them  subsist  after  their  death  or  re- 
moval, as  they  would  do,  if  they  had  been  made  by  a  tenant  in 
fee  of  any  lay  possessions,  till  the  successor  comes  to  avoid  them 
by  aid  of  the  canons  made  at  that  council,  which  have  received  a 
sanction  from  our  law. 

So,  it  was  in  case  of  abbots,  priors,  or  deans,  $r.,  where  they 
were  sole  seised ;  if  they  had  made  a  lease  for  years  of  any  of 
their  possessions,  this  had  not  absolutely  determined  by  their 
death,  fyc.,  because  they  had  the  whole  fee-simple  in  them ;  and 
therefore  such  leases  continued  good  till  the  successor  came  to 
avoid  them,  for  want  of  confirmation  of  the  persons  substituted 
by  law  for  that  purpose. 

Therefore,  where  a  prebendary  made  a  concurrent  lease  for 
years  of  tithes,  rendering  the  ancient  rent,  without  confirmation 
of  the  dean  and  chapter,  it  seems  to  be  allowed,  that  this  was  not 
absolutely  void  by  his  death,  fyc.,  but  only  voidable ;  and  then 
acceptance  of  the  rent  by  the  successor  would  make  it  good 
during  his  time:  for  leases  not  warranted  by  those  statutes 
remain  at  common  law,  which  makes  them  only  voidable,  not 

actually 
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actually  void  upon  the  death,  fyc.  of  the  person  who  makes 
them. 

The  second  distinction  to  be  observed  is,  between  the  things 
leased  and  the  leases  themselves. 

It  has  been  before  observed,  that  leases  for  years  by  parsons  Vide  the  books 
and  vicars  determine  absolutely  by  their  death,  without  entry,  or  *uPra' 
other  ceremony ;  but,  if  they  make  a  lease  for  life  or  lives,  and 
die,  or  are  removed,  yet  the  lease  continues  good  till  some  act 
done  by  the  successor  to  avoid  it.  The  reason  is,  because  such 
lease  for  life  or  lives  being  an  estate  of  freehold,  could  not  pass 
without  the  solemnity  of  livery  and  seisin ;  and  therefore  to 
defeat  that,  there  must  be  an  act  of  equal  notoriety,  viz.  the 
entry  of  the  successor;  and  by  consequence,  if  the  successor  be- 
fore such  entry  accepts  the  rent,  or  does  any  other  act  signifying 
his  consent  to  such  lease,  this  affirms  the  same  during  his  time, 
so  as  he  can  never  after  avoid  it,  because  it  was  only  voidable, 
not  actually  void  by  the  lessor's  death,  #c.,  and,  consequently, 
capable  of  an  affirmance.  And  the  law  is  the  same  at  this  day, 
as  to  things  which  lie  in  livery. 

But  as  to  things  which  lie  in  grant  or  prender,  there  seems  a  Cro.  Ja.  173. 
diversity  between  the  common  law  and  the  law  as  it  stands  at  Corap.  In- 
this  day  upon  the  before-mentioned   statutes:    for  if  a  bishop  p"™^' j'45" 
makes  a  lease  for  lives  of  a  portion  of  tithes,  or  other  things  not  Degge,  134. 
manurable,  reserving  the  ancient  rent,  and  dies,  8fc.t  and  his  318. 
successor  accepts  the  rent,  yet  this  acceptance  shall  not  bind  j*ro-  llt- 
him,  because  the  lease  was  absolutely  void  by  the  bishop's  death,         5es>  4I' 
fyc.  who  made  it,  without  entry,  or  other  ceremony.     And  the 
reason  of  its  being  so  absolutely  void   is,   because  the  things 
leased  lying  only  in  grant  or  prender,  no  rent  could  be  thereout 
reserved,  recoverable  by  the  successor ;  for  distrain  he  could  not, 
because  there  was  nothing  wherein  a  distress  might  be  taken ; 
and  an  action  of  debt  would  not  lie  (a\  because  the  lease  being  (a)  [But  by 
for  lives,  no  action  of  debt  was  maintainable  till  after  the  lives  .yGeo.  3.  c.  17. 

ended ;  and  therefore  since  his  acceptance  of  the  rent  due  at  one  Pebt  *™  no* 
,          ...  .  .  f      •      -c    c  •    i  l'e  upon  such 

day  will  not  enable  him  to  sue  tor  it,  it  afterwards  denied,  he  ieases  for 

shall  not  be  bound  by  such  acceptance.  But,  if  the  tithes,  lives.] 
or  other  things  lying  in  grant,  had  been  let  for  years,  there,  the 
successor's  acceptance  of  the  rent  would  have  bound  him  during 
his  time,  because,  then,  he  might  have  an  action  of  debt  for  any 
arrears  that  should  incur  after.  And  this  construction  seems  to 
arise  wholly  from  the  statutes  before  mentioned,  which,  as  ap- 
pears before,  were  made  wholly  to  provide  for  the  successor,  that 
he  might  not  be  impoverished  or  prejudiced  by  the  acts  of  his 
predecessor :  for  at  common  law  all  leases  for  lives  or  years,  as 
well  of  things  which  lay  in  grant  as  of  things  which  lay  in  livery, 
were  only  voidable  after  the  bishop's  death,  fyc.,  not  actually 
void :  and  herein  the  law  at  this  day,  as  to  bishops,  appears  to 
be  the  reverse  of  the  common  law  as  to  parsons,  vicars,  #<:.,  for 
as  their  leases  for  years  were  absolutely  void  by  their  death,  Sfc.9 
but  their  leases  tor  life  or  lives  only  voidable;  so  here  the 
bishops'  leases  for  lives  are  absolutely  void  by  their  death,  fyc., 

whereas 
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whereas  their  leases  for  years  are  only  voidable  by  their  succes- 
sor.    But  qutere,  whether  the  common  law  made  any  such  dis- 
tinction as  to  things  in  livery  and  things  in  grant,  either  in  case 
of  bishops,  or  parsons,  vicars,  fyc.  ?    for  the  only  distinction 
taken  notice  of  in  the  books  is,  between  bishops,  <$r.,  who  had 
the  whole  fee  absolutely  in  them,  and  parsons,  vicars,  fyc.t  who 
had  only  a  qualified  fee;  and  between  leases  for  years  by  parsons, 
vicars,  #c.,  and  leases  for  life  or  lives  made  by  them.     But  it 
seems  clear,  that  if  the  law  be  so  at  this  day  as  to  bishops,  when 
they  make  leases  of  things  in  grant,  so  it  is  as  to  all  other  eccle- 
siastical persons  (except  parsons,  vicars,  $c.),  within  the  statutes 
before  mentioned,  that  leases  for  lives  of  things  in  grant  deter- 
mine absolutely  by  their  death,  for  the  reasons  before  given ;  but 
leases  for  years  of  such  things  in  grant  are  only  voidable  by  the 
successor,  not  absolutely  void.     But  as  to  parsons,  vicars,  #c., 
leases  for  years  made  by  them,  whether  of  things  in  livery  or 
things  in  grant,  determine  absolutely  by  their  death,  if  not  duly 
confirmed,  or  the  statutes  not  pursued,  because  then  they  remain 
at  common  law,  where  their  death  or  other  amotion  was  an  ab- 
solute determination  of  all  leases  for  years  in  general  made  by 
them,  and,  consequently,  of  leases  for  years  of  things  in  grant,  as 
well  as  others.     And  this  distinction  in  the  principal  case  be- 
tween leases  for  lives  of  things  in  grant,  and  leases  for  years 
thereof,  by  bishops  and  other  ecclesiastical  persons  within  the 
said  statutes  (except  parsons,  vicars,  fyc.),  that  in  the  one  case, 
they  are  absolutely  void  by  the  death,  fyc.  of  the  lessor,  and  in 
the  other,  only  voidable,  seems  to  be  a  reasonable  distinction, 
and  to  reconcile  all  the  books,  which  make  it  a  great  question, 
if  leases  in  general  by  bishops,  #c.,  not  pursuant  to  the  said 
statutes,  are  absolutely  void  by  the  death,  Sfc.  of  the  lessor,  or 
only  voidable.     For  if  leases  for  years  by  them  of  things  which 
lie  in  grant  are  only  voidable,  and  not  actually  void,  because  the 
successor  is  not  without  some  remedy  for  the  rent,  and  therefore 
may  adhere  to  that,  if  he  pleases,  and  affirm  the  lease  for  his 
time ;  much  less  are  leases  for  years  or  lives  of  things  which  lie 
in  livery  (though  the  statutes  are  not  pursued),  absolutely  void 
by  the  death,  fyc.  of  the  lessor,  since  in  such  cases  the  successor 
has  as  full  and  ample  remedy  for  the  rent  by  distress  or  other- 
wise, as  he  would  have  had  if  all  the  circumstances  required  by 
the  statutes  had  been  pursued ;  and  then  quilibet potest  renunciare 
juri  pro  se  introducto  ;  and  if  the  successor  thinks  fit  to  waive  the 
defect  of  such  circumstances,  and  abide  by  the  lease,  it  would  be 
unreasonable,  and  against  the  intent  of  the  statutes,  to  put  it  out 
of  his  power  so  to  do,  by  making  the  lease  actually  void,  so  as 
no  acceptance  of  the  rent,  or  other  act  done  by  him,  could  affirm 
it.     But,  where  his  acceptance  of  the  rent  at  one  day  will  not 
help  him  to  any  remedy  for  it  the  next,  there,  it  would  be 
unreasonable  that  such  an  unwary  act  should  strip  him  of  the 
benefit  intended  for  him  by  the  said  statute,  and  where  he  had 
no  remedy  for  the  rent,  should  have  none  for  the  land  neither, 
and  would  totally  frustrate  the  design  and  intent  of  the  act,  and 
n  tend 
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tend  to  the  impoverishment  of  most  successors  to  ecclesiastical 
persons. 

But  this  acceptance  of  rent  (a),  which  shall  affirm  a  voidable  Palm.  517. 
lease,  must  be  by   him  who    is   perfect    successor:    therefore,  j^^P.,0^ 
where  the  successor  of  a  bishop,  before  he  had  a  restitution  of  ^  ^Accept-6' 
the  temporalities  out  of  the  king,  accepted  the  rent  reserved  by  ance  of  rent 
his  predecessor  upon  a  voidable  lease,  it  was  held,  that  not-  alone,  unac- 
withstanding  this  acceptance,  he  might  well  enter  and  avoid  the  companied 
lease;  because  before  such  restitution  he  was  not  perfect  sue-  othe^circum- 
cessor ;  and  then  such  acceptance  of  the  rent  shall  not  bind  him,  stances,  is  not 
any  more  than  if  he  had  been  a  perfect  stranger.  a  sufficient 

confirmation 

of  a  lease.  It  cannot  be  a  confirmation,  unless  done  with  a  knowledge  of  the  title  at  the 
time;  or,  unless  the  remainder-man  lies  by,  and  suffers  the  tenant  to  lay  out  his  money  in 
improvements,  in  confidence  of  continuing  tenant.  Per  Lord  Mansfield,  Cowp.  483.] 

So,  where  a  master  of  a  college,  or  head  of  any  corporation   nCo.  79.  a. 
aggregate,  accepts  rent  upon  a  voidable  lease  made  by  his  pre-  Ro11-  ReP- 
decessor,  and  the  rest  of  the  corporation,  without  authority  in   \ja<nlalen 
writing  from  the  corporation  to  accept  the  same ;  this  acceptance  College's 
shall  not  affirm  the  lease  during  the  life  or  continuance  of  such  case, 
master  or  head  who  so  accepted  it;  for  the  right  being  as  much 
in  the  fellows,   or  other  members  of   the  college,    as    in   the 
master,  Sfc.  himself,  he  cannot  by  any  act  of  his  own  conclude  or 
bind  them  from  their  entry  upon  any  voidable  lease.     Besides, 
he  himself,  in  their  right,  may  enter  to  avoid  such  lease,  not- 
withstanding his  own  acceptance  of  the  rent. 

If  a  bishop's  bailiff,  of  his  own  head,  and  without  any  order  Roll.  Abr. 
from  the  bishop,  receives  rent  upon  a  voidable  lease  made  by  4"4- 
the  predecessor  of  the  bishop,   this  shall  not  bind  the  bishop.  Cro.ltar.4^. 
But,  where  a  bishop  made  a  lease  for  lives  of  certain  lands,  wheeler  v. 
parcel  of  the  manor  of  A.,  reserving  rent,   but  not  in  all  things  Danby. 
pursuant  to  the  statutes,  and,  by  consequence,  voidable  by  the 
successor;  and  then  the  bishop  died,  and  another  was  made, 
and  the  bailiff  of  the  manor  came  to  him,  and  shewed  him,  in 
general,  that  there  were  certain  rents  in  arrear  of  the  said  manor, 
and  thereupon  the  bishop  commanded  him  to  receive  the  said 
rents,  which  he  did  accordingly;  and,  amongst  the  rest,  the 
rent  upon  the  said  voidable  lease ;  and  after  paid  all  the  said 
rents  to  the  bishop,  without  giving  him  notice  particularly  of 
that  rent;  this  acceptance  shall  bind  the  bishop,   because  he 
ought  to  take  notice  what  leases  are  made  by  his  predecessor, 
and  what  rent  he  himself  received;  for,  if  he  had  no  title,  he 
ought  not  to  have  received  the  rent  at  all ;  if  he  had,  he  must 
be  supposed  to  know  it;  and  then  his  acceptance  of  the  rent 
shews  bis  assent  to  the  lease  upon  which  it  was  reserved. 

Also,  it  is  to  be  observed,   that  so  far  as  the  lessor  is  bound  Poph.  m. 
by  any  void  or  voidable  leases,  so  far  also  the  lessee,  his  exe-  Lcon-  3°9- 
cutors  or  assigns,   whichsover  of  them  have  the  interest,  are 
bound  thereby,  and  no  further :  therefore,  when  the  lease  is  not 
void  without  entry,  if  rent  be  in  arrear  after  the  death  of  the 
predecessor,  the  successor  hath  remedv  to  recover  such  arrears, 
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if  he  chuses  to  affirm  the  lease;  but,  if  the  lease  be  absolutely 
void,  the  successor  hath  no  remedy  at  law  for  any  rent  incurred 
after  the  death  of  his  predecessor. 

So,  the  lessee  of  a  voidable  lease,  after  the  death  of  the  lessor, 
may  maintain  an  action  of  trespass  against  any  stranger,  who 
shall  enter  or  do  any  other  act  of  trespass  upon  the  land  before 
the  lease  be  actually  avoided. 

2.  By  what  Means  and  in  what  Cases  such  voidable  Leases  may 
be  made  good. 

This  in  a  great  measure  has  been  explained  under  the  fore- 
going division :  it  remains  only  to  shew,  that,  besides  acceptance 
of  the  rent,  there  are  other  ways  by  which  such  voidable  leases 
may  be  affirmed ;  as,  by  distraining  for  rent  due  at  the  death  of 
the  predecessor;  or  by  bringing  an  action  of  waste  against  the 
lessee;  or,  in  case  the  lease  be  for  life  or  lives,  by  bringing  an 
assise  for  the  rent  due  after  the  death  of  the  predecessor ;  or  ac- 
ceptance of  fealty  from  the  lessee  :  all  these  amount  to  an  affirm- 
ance of  such  voidable  leases,  and  make  them  good  against  the 
person  who  so  affirms  them,  for  his  own  time;  because  these 
acts  shew  a  sufficient  intent  in  the  successor  to  continue  and  ac- 
quiesce in  the  leases  made  by  his  predecessor. 

3.  The  Manner  of  avoiding  such  Leases  as  are  only  voidable. 

This  may  be  done  either  by  entry,  where  the  lease  is  of  things 
corporeal  and  manurable;  or  by  claim,  where  the  lease  is  of 
things  incorporeal :  as,  where  a  lease  for  years  is  made,  render- 
ing rent,  upon  condition  to  be  void  for  non-payment;  this  lease 
shall  not  be  void  without  a  demand  made  of  the  rent:  for  if  it 
were  otherwise,  it  would  be  in  the  power  of  the  lessee  to  make 
the  lease  void  at  any  rent  day  he  thought  fit,  and  so  to  add 
the  wrong  of  making  the  lease  void  to  that  of  non-payment  of 
the  rent. 

And  where  an  entry  is  to  be  made,  this  may  be  done  either 
by  the  bailiff  of  the  party  that  would  enter,  or  by  other  persons 
deputed  for  that  purpose.  But  a  bailiff \  merely  in  virtue  of  his 
office,  cannot  make  an  entry  for  his  master  without  special 
warrant,  because  his  office  is  to  manage  his  master's  lands,  and 
to  take  the  profits  thereof  to  his  master's  use;  but  to  gain  new 
lands,  which  the  master  had  not  before,  does  not  belong  to  his 
office  as  bailiff.  Besides,  an  entry  being  a  thing  which  the 
master  may  or  may  not  make,  his  bailiff  shall  not  determine  his 
election  therein. 

Where  a  corporation  aggrgeate  have  title  of  entry  to  avoid  a 
lease,  they  cannot  command  their  bailiff'  to  enter,  unless  it 
be  by  deed;  for  their  parol  command  in  such  case  is  void, 
and  the  entry  thereupon  tortious,  because  as  a  body  politick 
they  are  invisible,  and  incapable  of  acts  as  natural  persons  are. 
But  yet,  per  curiam,  if  one  distrains  as  bailiff  to  a  corporation. 


(H)  Of  void  or  voidable  Leases  by  Ecclesiastical  Persons. 

though  in  truth  he  be  not  bailiff,  yet  he  may  make  conusance 
as  such,  and  if  the  corporation  agree  thereto,  it  is  good  with- 
out deed,  because  the  command  he  had  in  such  case  is  not 
traversable. 

But  a  bishop  may  by  parol  command  his  servant  to  demand 
a  rent  or  make  an  entry,  and  this  is  good;  because  as  a  sole 
corporation  he  is  capable  of  the  same  acts  as  all  natural  per- 
sons are. 

A  dean  and  chapter  made  a  lease  for  years,  rendering  rent, 
but  for  default  of  payment  the  lease  to  be  void:  the  rent  was  in 
arrear,  and  not  paid :  then  they  made  a  new  lease  to  another 
person,  and  affixed  their  seal  to  it  in  the  chapter-house,  before 
any  entry  made  upon  the  first  lessee,  and  at  the  same  time  made 
a  letter  of  attorney  to  one  to  enter,  and  make  delivery  of  this 
lease  upon  the  land,  who  accordingly  did  it.     It  was  objected, 
that  this  second  lease  was  void,  because  the  deed  being  perfected 
as  the  deed  of  the  corporation  by  their  affixing  their  seal  to  it, 
the  delivery  after  by  the  attorney  was  void,  it  being  perfect 
before ;  and  the  first  perfection  of  it  as  a  deed  could  not  make  it 
a  good  lease  for  years,  because  the  first  lessee  was  in  possession, 
and  they  made  no  entry  to  avoid  it.     But  it  was  held  to  be 
a  good  lease,  and  that  there  was  no  other  means  for  a  cor- 
poration to  make  a  lease  but  this:  and  Gcr&dy  said,  it  was  not 
the  deed  or  lease  of  the  corporation  till  delivery,  as  of  another 
person :  and  therefore,  where  it  is  said  in  Davis  44.  to  be  agreed, 
that  if  a  dean  and  chapter  put  their  chapter  seal  to  a  deed,  this 
is  a  perfect  deed  thereby,  without  any  delivery;  this  must  be 
understood  when  the  dean  and  chapter  are  in  possession,  not 
when  they  are  out  of  possession,  or  have  only  a  right.     And  so 
the  diversity  appears  to  be  taken  upon  the  books;  for  otherwise 
the  lease  must  be  inevitably  void  in  such  case;  for  till   it  be 
sealed,  the  attorney  cannot  deliver  it  as  the  deed  of  the  corpor- 
ation; and  if  the  sealing  perfects  it  presently   as  their  deed, 
so  that  it  cannot  be  delivered  after,  then  it  is  void  for  want  of  an 
entry,  and  so  all  ways  the  lease  would  be  void ;  which  would 
be  a  very  unreasonable  construction,  when  it  may  be  so  easily 
avoided.     And  in  the  latter  books  it  is  said,  that  though  the 
putting  of  the  seal  of  a  corporation  aggregate  to  a  deed  carries 
with  it  a  delivery,  yet  the  letter  of  attorney  to  deliver  it  upon 
the  land  suspends  the  operation  of  it  as  an  escrow  till  entry,  Sfc. 
But  yet  the  corporation,  if  they  think  fit,  may  after  the  inden- 
ture of  lease  engrossed  make  a  letter  of  attorney  to  another,  to 
seal  and  deliver  it  as  their  deed  or  lease  to  the  lessee  upon  the 
land,  without  first  affixing  their  seal  to  it :  and  so  it  was  done  in 
the  case  of  the  warden  and  fellows  of  All  Souls  College  in  Oxford. 
But  then,  as  it  seems,  the  attorney  must  affix  the  corporation 
seal  to  it,  and  not  any  other  seal.     Yet  in  one  book  it  is  held 
per  curiam,   that   a  corporation   aggregate,   as  there  the  pre- 
sident, fellows,  and  scholars  of  St.  John's  College  in  Oxford,  mak- 
ing a  lease,  are  to  subscribe  and  seal  it,  and  then  deliver  it 
by  their  attorney,  having  a  letter  of  attorney  for  it,  and  that 
VOL.  IV.  3  D  tbey 
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they  could  not  deliver  it  in  any  other  manner;  but  whether 
the  attorney  might  also  affix  their  seal  or  not,  is  not  mentioned 
in  the  case. 


(I)  Of  Leases  made  by  those  who  have  but  a  par- 
ticular Estate  or  Interest  in  the  Lands  leased  :  And 
herein, 

i.  Of  Leases  made  by  Tenant  in  Dower  or  Curtesy. 

Bro.  tit.  Ac-       A  S  to  these,  it  will  be  sufficient  to  observe,  that  if  tenant  in 
ceptance,  14.  dower  or  by  the  curtesy  make  a  lease  for  years,  reserving 

ses>  rent,  and  die,  this  lease  is  absolutely  determined,  so  that  no  ac- 
Plowd.3o.a7a.  ceptance  of  the  rent  by  the  heir  or  those  in  reversion  can  make 
Cro.  Car.  398.  it  good.  For  though  their  estate  is  quodam  modo  a  continuance 

v°"  h5x  8  °*  tne  estate  °f tne  husband  or  wife,  yet  it  is  a  continuance  of  it 
aug  .  80, 81.  onjy  for  jj£^  an(j  ^y  jiave  no  p0wer  to  contract  for,  or  inter- 
meddle with  the  inheritance,  and,  consequently,  their  leases  or 
charges  fall  off  with  the  estate  whereout  they  were  derived,  and 
the  lessee  is  become  tenant  by  sufferance  by  his  continuance  of 
possession  after. 


Poph.  50. 
Co.  147. 
Anne  May- 
owe's  case. 
(a)  [His  leases 
are  merely 


2.  Of  Leases  made  by  Tenant  for  Life. 

Tenant  for  life  can  make  no  leases  to  continue  longer  than  his 
own  life,  (a)  But,  if  tenant  for  life  makes  a  lease  for  twenty 
years  generally,  and  after  he  in  the  reversion  confirms  that  lease, 
and  then  the  tenant  for  life  dies;  though  this  at  first  would  have 
determined  by  the  death  of  the  lessor,  yet  the  confirmation  hath 


death,  and 
cannot  be  set 
up  against  the 
remainder- 
man by  his 


void  upon  his  made  it  good  and  unavoidable  for  the  whole  term.  But,  if  the 
lease  had  been  for  twenty  years,  if  the  lessor  tenant  for  life  should 
so  long  live,  there,  if  the  reversioner  had  confirmed  this  lease, 
yet  it  would  not  prevent  its  voidance  upon  the  death  of  the 
tenant  for  life.  The  diversity  between  which  cases  is  this,  that 

acceptance  of    ju  tne  grgt  cage  ^g  \ease  bejng  ma(le  generally  for  twenty  years, 

suffer-in01  the  nothing  appears  to  the  contrary  but  that  it  was  a  good  lease  for 
that  time  absolutely;  for  the  death  of  the  lessor,  which  would 
determine  it  sooner,  does  not  appear  in  the  lease  itself:  then 
when  the  reversioner,  who  alone  could  take  advantage  of  that 
implied  limitation,  thinks  fit  to  wave  it,  and  confirms  the  lease, 
as  it  was  made  at  first,  for  twenty  years  absolutely,  this  makes  it 
his  own  lease  for  so  much  of  the  time  as  would  have  fallen 
into  his  reversion  by  the  death  of  the  tenant  for  life,  before  the 
twenty  years  run  out :  but  in  the  other  case,  the  death  of  the 
tenant  for  life  being  made  the  express  limitation  and  circum- 
scription of  the  twenty  years  in  the  lease  itself,  no  confirmation 
of  that  lease,  as  so  limited,  can  enlarge  it  to  extend  beyond  the 
life  of  the  lessor,  that  being  the  express  determination  affixed 


tenant  to 
make  im- 
provements 
after  his  in- 
terest vest*  in 
possession. 
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531.  But  acceptance  of  rent,  as  rent,  may  operate  as  an  admission  hy  the  remainder-man  that 
the  lessee  is  his  tenant,  and  so  entitle  him  to  notice  to  quit,  Doe  v.  Watts,  7  P.  R.  £3.,  and  the 

tenancy 


(I)  Leases  by  those  icho  have  but  a  particular  Estate,  <Jr.  771 

tenancy  in  that  case  will  be  guided  by  the  terms  of  the  lease,  and  expire  with  the  old  year. 
Roe  v."  Ward,  i  H.  Bl.  97.  Doe  v.  VVeller,  7  T.  R.  478.  And  under  some  circumstances, 
equity  will  compel  the  remainder-man  to  grant  a  new  lease.  Roe  v.  Prideaux,  10  East,  158. || 


And  yet  we  find  one  case  where  it  is  held,  that  if  a  man 
makes  a  lease  for  twenty-one  years  if  the  lessee  so  long  live,  and 
after  the  lessor  and  lessee  join  in  a  grant  by  deed  of  the  term  to 
another,  and  after  the  first  lessee  dies  within  the  twenty-one 
years,  that  yet  the  grantee  shall  enjoy  it  during  the  residue  of 
the  term  absolutely.  But  to  reconcile  this  case  with  the  other, 
it  must  be  intended,  that  in  the  assignment  no  notice  is  taken  of 
the  express  limitation  affixed  to  the  lease,  but  that  they  joined 
in  an  assignment  of  the  lease  for  the  residue  of  the  twenty-one 
years,  and  then  it  may  well  be  construed  to  amount  to  a  con- 
firmation by  the  lessor  for  that  time,  as  the  lessor  may  confirm 
the  land  to  the  lessee  for  any  longer  time,  and  thereby  enlarge 
his  estate  or  interest. 

If  A.,  lessee  for  the  life  of  7?.,  make  a  lease  for  years  by  in- 
denture, and  after  purchase  the  reversion,  and  then  B.  die,  A. 
shall  avoid  his  own  lease,  notwithstanding  he  hath  now  an  estate 
capable  of  supporting  the  lease  for  the  whole  term ;  for  he  may 
confess  the  lease  for  years  as  it  was,  and  avoid  it  by  shewing  his 
own  estate  in  the  lands  at  the  time  of  that  lease  made ;  and  he 
is  not  estopped  to  do  this,  because  the  lease  took  effect  in 
point  of  interest. 

B.,  tenant  for  life  of  C.,  and  he  in  the  remainder  or  reversion 
in  fee,  join  in  a  lease  for  years  by  indenture;  this  during  the  life 
of  C.  is  the  lease  of  B.,  who  then  only  had  the  present  interest 
in  the  lands,  and  the  confirmation  of  him  in  the  remainder 
or  reversion :  but  after  the  death  of  C,  then  this  becomes  the 
lease  of  him  in  the  reversion  or  remainder,  and  the  confirmation 
of  B. :  for  the  lessors  having  several  estates  in  them  in  several 
degrees,  the  lease  shall  be  construed  to  move  out  of  each  one's 
respective  estate  or  interest  as  they  become  capable  of  support- 
ing it,  which  is  the  most  natural  and  useful  construction  of  the 
lease,  especially  as  there  can  be  no  estoppel  in  this  case,  by 
reason  of  the  several  interests  which  passed  from  each.  And 
therefore  during  the  life  of  tenant  for  life,  if  the  lessee,  being 
evicted,  should  declare  of  a  lease  by  both,  this  would  be  against 
him,  as  was  adjudged,  because  for  that  time  it  was  only  the 
lease  of  the  tenant  for  life. 

\_A.  tenant  for  life,  and  B.  the  reversioner :  A.  only  executes  a 
lease,  in  which  they  are  both  named  :  upon  A.'s  death,  this  lease 
is  totally  void.  And  though  B.  should  execute  it  afterwards,  it 
will  not  bind  the  lessee;  for  it  is  not  his  covenant.] 


10  Co.  49.  a. 
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3.  Of  derivative  Leases^  or  by  one  tt//o  is  but  a  Lessee  for  Years 

himself. 

As  a  lessee  for  years  may  assign  or  grant  over  his  whole  in-   Vide  tit.  At* 

terest ;  so  he  may  grant  it  for  any  fewer  or  less  number  of  years  signment  and 

TV  At.        Covenant. 

3  D  2  than 
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than  he  himself  holds  it;  and  such  derivative  lessee  is  compel- 
lable  to  pay  rent,  perform  covenants,  $c.  according  to  the  terms 
agreed  in  such  grant  or  agreement.  Also  it  is  said  in  (a}  Broke, 
that  a  termor  so  assigning  may  distrain  for  the  rent,  without 
any  power  reserved  for  that  purpose,  though  a  person  who  as- 
signs his  whole  interest  cannot,  because  he  has  no  reversion. 

For  a  derivative  lessee  is  not  liable  to  the  rent  reserved  on  the 
orignal  lease,  otherwise  than  as  his  cattle  may  be  liable  to  a 
distress  for  rent-arrear  to  the  original  lessor,  as  any  stranger's 
levant  and  couchant  may  be;  for  there  is  no  privity  between 
him  and  the  original  lessor,  as  there  is  between  a  lessor  and  as- 
Hatch,  Dougl.  signee;    and  therefore  such-a-one,   though  he  take  the  whole 
ftn  W««  term,  except  one  day,  shall  not  be  liable  to  any  of  the  covenants 

\  J  ""nee.          •     .1  ••      11  /7\ 

a  derivative       in  ^ne  original  lease.  (6) 

lease  cannot  have  the  effect  of  working  a  forfeiture  under  a  proviso  not  to  assign.     Crusoe  v. 

Bugby,  3  Wils.  234-     2  Bl.  Rep.  766.] 


(a)  Bro.  tit. 
Distress,  7. 


a  Vern.  175 
374.  4-  vide 
Cro.  Eli/. 

157- 

Leon.  279. 
[Holford  v. 


Palmer  v. 
Edwards, 
Dougl.  187. 
note.     But 
such  a  de- 
parture with 
the  whole 
term,  if  bad 
as  an  assign- 
ment, not 


Pf.Ch.  124- 
Colchester 
v.  Arnot, 
a  Vern.  383. 
S.C. 


[When  the  whole  term  is  made  over  by  the  lessee,  although 
in  the  deed  by  which  that  is  done,  the  rent  and  a  power  of  entry 
for  non-payment  are  reserved  to  him,  and  not  to  the  original 
lessee,  this  is  an  assignment,  and  not  an  under-lease:  and  there- 
fore, the  original  lessor,  or  his  assignee  of  the  reversion,  may 
sue  or  be  sued  on  the  respective  covenants  in  the  original 
lease :  and  this,  although  new  covenants  are  introduced  in  the 
assignment.] 

being  in  writing,  would  be  supported  as  an  under-lease  against  the  grantor.     Poulteney  y. 

Holmes,  i  Str.  435.    Dougl.  186. 

Lessee  of  a  prebend  made  an  under-lease,  and  the  lease  being 
pretty  far  spent,  he  requested  the  tenant  to  surrender,  to  enable 
him  to  renew,  and  offered  to  give  any  security  to  grant  him  a 
new  lease  for  so  many  years  as  he  had  to  come  in  his  old  one; 
but  the  tenant  was  obstinate  and  would  not,  unless  his  landlord 
complied  with  some  demands  of  his;  upon  which  the  landlord 
brought  his  bill  in  equity  to  enforce  him  to  a  compliance :  but 
my  Lord  Keeper  said,  though  it  were  a  benefit  to  the  plaintiff, 
and  no  prejudice  to  the  defendant,  yet  there  being  no  agreement 
in  the  deed  for  that  purpose,  he  could  do  nothing  in  it. 

But  now  by  the  4  G.  2.  c.  28.  §6.  it  is  enacted  in  the  words 
following,  viz.  "  Whereas  many  persons  hold  considerable 
"  estates  by  leases  for  lives  or  years,  and  lease  out  the  same  in 
"  parcels  to  several  under-tenants;  and  whereas  many  of  those 
(t  leases  cannot  by  law  be  renewed  without  a  surrender  of  all 
"  the  under-leases  derived  out  of  the  same,  so  that  it  is  in  the 
"  power  of  any  such  under-tenants  to  prevent  or  delay  the  re- 
"  newing  of  the  principal  lease,  by  refusing  to  surrender  their 
"  under-leases,  notwithstanding  they  have  covenanted  so  to  do, 
*'  to  the  great  prejudice  of  their  immediate  landlords,  the  first 
"  lessees ;  for  preventing  such  inconveniences,  and  for  making 
"  the  renewal  of  leases  more  easy  for  the  future,  be  it  enacted 
"  by  the  authority  aforesaid,  that  in  case  any  lease  shall  be  duly 
ff  surrendered  in  order  to  be  renewed,  and  a  new  lease  made 

"and 
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"  and  executed  by  the  chief  landlord  or  landlords,  the  same 
"  new  lease  shall,  without  a  surrender  of  all  or  any  the  under- 
'*  leases,  be  as  good  and  valid,  to  all  intents  and  purposes,  as  if 
*•  all  the  under-Ieases  derived  thereout  had  been  likewise  sur- 
"  rendered  at  or  before  the  taking  of  such  new  lease ;  and  all 
**  and  every  person  and  persons,  in  whom  any  estate  for  life 
f{  or  lives,  or  for  years,  shall  from  time  to  time  be  vested  by 
"  virtue  of  such  new  lease,  and  his,  her,  and  their  executors 
'*  and  administrators,  shall  be  entitled  to  the  rents,  covenants, 
"  and  duties,  and  have  like  remedy  for  recovery  thereof;  and  the 
"  under-lessees  shall  hold  and  enjoy  the  messuages,  lands,  and 
"  tenements,  in  the  respective  under-leases  comprised,  as  if  the 
**  original  leases,  out  of  which  the  respective  under-leases  are 
"  derived,  had  been  still  kept  on  foot  and  continued ;  and  the 
"  chief  landlord  and  landlords  shall  have  and  be  entitled  to  such 
"  and  the  same  remedy  by  distress  or  entry  in  and  upon  the 
"messuages,  lands,  tenements,  and  hereditaments  comprised 
"  in  any  such  under-lease,  for  the  rents  and  duties  reserved  by 
"  such  new  lease,  so  far  as  the  same  exceed  not  the  rents  and 
"  duties  reserved  in  the  lease,  out  pf  which  such  under-lease 
"  was  derived,  as  they  would  have  had  in  case  such  former 
ft  lease  had  been  still  continued,  or  as  they  would  have  had  in 
"  case  the  respective  under-leases  had  been  renewed  under  such 
"  new  principal  lease;  any  law,"  Sfc. 

See  also  39  &  40  Geo.  3.  c.  41.  §  10.  supra,  726. 

4.  Of  Leases  made  by  a  Disseisor  or  Disseisee. 

If  a  disseisor  makes  a  lease  for  years,  or  grants  a  rent-charge,  Co.  Litt.  300. 
and  the  disseisee  confirms  it,  and  after  re-enters,  yet  he  shall  not  Poph.  50. 
avoid  the  lease  or  rent,  because  by  his  confirmation  of  them  he 
hath  departed  with  so  much  of  his  ancient  right,  which  incor- 
porates and  mixes  with  the  lease  or  grant,  so  that  he  can  never 
after  avoid  them. 

If  one  b?  disseised  of  lands,  and  whilst  he  is  out  of  possession  Co.  Litt.  48.  h. 
he  intend  to  make  a  lease  for  years,  the  way  is  to  prepare  a  deed  Cro.EIiz.48j. 
of  lease,  and  after  he  hath  signed  and  sealed  it,  before  any  actual  |^.Phens  T- 
delivery  thereof,  as  his  deed,  to  deliver  it  as  an  escrow  to  a  third     c"°  * 
person,   to  be  delivered  as  his  deed  after  entry  and  actual  pos-  Cro.Eliz-446. 
session  taken  in  his  name.     Or  after  signing  and  sealing  before  Jennings  v. 

actual  delivery,  he  may  make  a  letter  of  attornev  to  a  third  BE?™' 

•"  /     T      j  •     i  •  ir"  zBendl.  81. 

person,  to  enter  upon  the  land  in  his  name,  and  after  such  entry  ^  ROH.  Abr. 

to  deliver  it  upon  the  land,  or  elsewhere,   as  his  deed,  to  the  25. 
lessee;  and  though  such  letter  of  attorney  be  affixed  to  the  deed,  Davis  v. 
(and  to  make  it  an  effectual  letter  of  attorney,  it  must  be  sealed 
and  delivered,)  yet  the  sealing  and  delivery  of  that  by  the  lessor, 
though  affixed  to  the  deed  of  lease,  will  not  be  construed  a  de- 
livery of  the  lease  itself,  because  no  such  intent  appears,  but  the 
contrary ;  and  therefore  the  delivery  of  the  letter  -of  attorney 
shall  have  no  more  influence  upon  the  deed  of  lease,  than  if  it. 
had  not  been  affixed  thereto.     Or  such  disseisee  may  prepare  a 

0  deed 
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deed  of  lease,  and  at  the  same  time  execute  a  letter  of  attorney  to 
a  third  person,  to  enter  upon  the  land,  and  after  such  entry  to 
sign,  seal,  and  deliver  the  lease  as  his  act  and  deed  to  the  lessee. 
And  all  these  ways  are  good,  because  the  delivery  is  the  essen- 
tial and  finishing  part  of  a  deed;  and  if  the  possession  and 
seisin  be  reduced  before  that  comes,  the  delivery  after  is  as 
effectual  as  if  the  whole  deed  had  been  prepared  and  executed 
after;  because  till  the  delivery,  the  deed  took  no  effect,  and 
when  the  delivery  was,  he  was  in  actual  possession,  and,  conse- 
quently, might  make  such  lease.  But,  if  such  disseisee,  being  out 
of  possession,  had  sealed  and  delivered  the  deed  of  lease  as  his 
deed,  though  he  had  after  actually  entered  upon  the  land,  and 
then  delivered  the  lease  again  as  his  deed,  yet  no  interest  would 
pass  to  the  lessee  by  either  of  these  deliveries;  for,  as  his  deed 
it  took  absolute  effect  by  the  first  delivery,  and  then  the  second 
Cowp.  203.  delivery,  to  make  it  his  deed,  was  void  and  to  no  purpose:  for  a 
deed  cannot  have  two  deliveries:  and  the  first  delivery,  to  make 
it  a  lease,  was  void,  because  he  was  then  out  of  possession,  and 
had  only  a  right  of  entry,  which  he  could  not  transfer  to  a 
stranger ;  and  therefore  the  lease  is  absolutely  void  to  carry  any 
interest,  to  the  lessee.  And  so  it  would  be,  if  after  such  delivery 
of  it  as  his  deed,  he  had  made  a  letter  of  attorney  to  enter  and 
deliver  it  as  his  deed  upon  the  land;  for  the  first  delivery  made 
it  his  deed  effectually;  but  that  could  pass  no  interest,  because 
he  was  then  out  of  possession ;  and  the  second  delivery  to  make 
it  a  deed  was  void,  because  it  was  his  deed  by  the  first  delivery, 
and  therefore  cannot  be  delivered  again.  And  qiusre,  in  the 
case  above  mentioned,  if  the  letter  of  attorney  were  at  the  con- 
clusion of  the  deed  of  lease  in  the  very  same  parchment  or 
paper,  whether  the  disseisee  could  distinguish  his  sealing  and 
delivery  of  that  as  a  letter  of  attorney,  so  that  it  should  not 
amount  to  a  sealing  and  delivery  of  the  deed  itself,  and  thereby 
make  void  any  after  delivery,  when  the  possession  and  seisin 
were  reduced  ? 

Plowd  M?  ^e  ^e'r  a^tor  l^e  ^eatn  °f  IH'S  ancestor,  before  any  actual 

entry,  may  make  a  lease  for  years,  because  the  posssession  in 
law  was  cast  upon  him  immediately  by  the  death  of  his  ancestor, 
and  none  had  possession  in  fact.  But,  if  a  stranger  first  enter 
by  abatement,  then  such  lease  made  by  him  after  will  be  void ; 
because  by  the  entry  the  stranger  gains  possession  in  fact,  which 
devests  the  possession  in  law  of  the  heir,  so  that  the  heir  hath 
neither  possession  in  fact  nor  law  whereof  to  make  a  lease,  and, 
consequently,  the  lease  must  be  void. 

„       .  If  the  heir  of  the  king's  tenant  in  capite^  or  in  socage,  before 

Leases,  57.       livery,  or  after  office  found,  makes  a  lease  for  years,  this  seems  to 

Sav.  55.  be  good;  for  such  lease  being  only  a  contract  between  the  lessor 

and  lessee,*may  be  made  before  any  actual  entry,  by  reason  of  the 

possession  and  seisin  in  law,  which  were  cast  on  him  by  the  death 

of  his  ancestor.     But,  if  he  make  a  feoffment  in  fee,  or  a  lease 

.   for  life  before  livery  sued,  these  cannot  be  made  without  actual 

entry  into  the  land  to  make  livery  of  seisin;  and  such  entry 

would 
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would  be  an  intrusion  upon  the  king's  possession,  and  amounts 
to  a  forfeiture,  by  attempting  to  take  a  freehold  out  of  the 
king. 

5.  Of  Leases  made  by  Joint-tenants  or  Tenants  in  Common. 

As  to  leases  by  joint-tenants  and  tenants  in  common,  we  shall 
here,  for  method  sake,  set  down  some  of  the  most  remarkable 
cases  relating  thereto,  though  these  matters  are  more  fully  treated 
of  under  their  proper  heads. 

i.  Then,   if  two  joint-tenants  are  in  fee,  and  one  lets  his  Co.Litt.  163. 
moiety  to  J.  S.  for  years,  to  begin  after  his  death,  this  is  good,  Bro- til- 

and  shall  bind  the  other,  if  he  survives;  because  this  is  a  present  T 

...  ,,       ir  ..  i'    ii  i       rtoll.Aor.  048. 

disposition,  and  binds  the  land  from  the  time  ot  the  lease  made, 

so  that  he  cannot  after  avoid  it.  But  a  devise  for  years  in  such 
manner  by  one  joint-tenant  would  not  bind  the  other  surviving, 
because  that  is  no  present  disposition,  nor  binding  upon  the  de- 
visor himself,  inasmuch  as  he  may  revoke  or  cancel  his  will, 
and  so  destroy  that  devise ;  and  therefore  such  devise,  not  taking 
effect  to  any  purpose  till  his  death,  comes  too  late  to  prevent  the 
survivorship,  which,  being  the  elder  title,  shall  be  preferred,  and 
shut  out  the  devise.  So,  all  grants  or  charges  by  one  joint- 
tenant  out  of  the  land  fall  off  with  his  life,  and  cannot  affect  the 
survivor,  because  they  being  no  immediate  disposition  of  the 
land  itself,  that  comes  whole  and  entire  to  the  survivor  under 
the  first  title,  and,  by  consequence,  over-reaches  all  interme- 
diate charges  or  grants  thereout  by  the  other  joint-tenant  who 
is  dead. 

But,  if  one  joint- tenant  grants  vesturam  or  herbagium  terras  for  Co.Litt.  186. 
years,  and  dies,  this  shall  bind  the  survivor.  So,  if  two  joint- 
tenants  are  of  a  water,  and  one  grants  a  separate  piscary  for 
years,  and  dies,  this  shall  bind  the  survivor;  because  in  these 
cases  the  grant  of  the  one  joint-tenant  gives  an  immediate  in- 
terest in  the  thing  itself  whereof  they  are  joint-tenants. 

If  two  joint-tenants  for  life  are,  and  one  of  them  makes  a  lease  Moore, 
for  years  of  his  moiety,  either  to  begin  presently,  or  after  his  P1-5i4- 
death,  and  dies,  this  lease  is  good  and  binding  against  the  sur-  U°PU:  96' 
vivor;  the  reason  whereof  is,  that  notwithstanding  the  lease  for  Barton, 
years,  the  joint-tenancy  in  the  freehold  still  continues,  and  in  3  Bulstr.  273. 
that  they  have  a  mutual  interest  in  each  other's  life,  so  that  the  Roll.Rep.4or. 
estate  in  the  whole,  or  any  part,  is  not  to  determine  or  revert  to  p/^jl8J* 
the  lessor  till  both  are  dead ;  for  the  life  of  the  one,  as  well  as  of  Cro.  Ja^oi.' 
the  other,  was  at  first  made  the  measure  of  the  estate  granted  3  Bulstr.  131. 
out  by  the  lessor;  and  therefore  so  long  as  either  of  them  lives,  Co.LitUi84.b. 
if  the  joint-tenancy  continues,  he  is  not  to  come  into  possession. 
Now  these  joint-tenants  having  a  reciprocal  interest  in  each 
other's  life,  when  one  of  them  makes  a  lease  for  years  of  his 
moiety,  this  does  not  depend  for  its  continuance  on  his  life  only, 
but  on  his  life  and  the  life  of  the  other  joint-tenant,  whether  of 
them  shall  live  longest,  according  to  the  nature  and  continuance 
of  the  estate  whereout  it  was  derived ;  and  then,  so  long  as  that 

3  D  4  continues, 
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continues,  so  long  the  lease  holds  good,  and,  by  consequence, 
such  lessee  shall  hold  out  the  surviving  joint-tenant  and  the  re- 
versioner,  till  the  estate,  whereout  his  lease  was  derived,  be  fully 
determined.  But,  if  a  rent  were  reserved  on  such  lease,  this  is 
determined  and  gone  by  the  death  of  the  lessor,  for  the  survivor 
cannot  have  it,  because  he  comes  in  by  title  paramount  the  lease ; 
and  the  heirs  of  the  lessor  have  no  title  to  it,  because  they  have 
no  reversion  or  interest  in  the  land.  But  qiuere,  if  the  executors 
or  administrators  cannot  maintain  an  action  of  debt  or  covenant, 
either  upon  the  covenant  in  law,  or  express  covenant,  for  pay- 
ment of  the  money,  if  there  be  any  ? 

A.  and  B.  joint-tenants  for  their  lives;  A.  by  indenture  leases 
the  moiety  which  he  holds  in  jointure  with  B.  to  C.  for  sixty 
years  from  the  death  of  B.,  if  he  the  said  A.  shall  so  long  live, 
and  demises  the  other  moiety  to  C.  for  sixty  years  from  his  own 
death,  if  B.  shall  so  long  live;  then  A.  dies,  and  B.  survives:  it 
was  adjudged,  that  this  lease  was  void  for  both  moieties ;  for  by 
the  first  words  it  was  a  good  lease  from  A.  of  his  part,  upon 
the  contingency  of  his  surviving  B.,  but  that  never  happened ; 
and  as  to  JB.'s  part,  A.  had  no  power  to  lease  or  contract  for 
it  during  the  life  of  J5.,  though  he  had  happened  after  to  survive 
him,  for  that  it  was  but  a  bare  possibility,  which  could  not  be 
leased  or  contracted  for;  and  therefore  the  lease  was  void  in  the 
whole. 

A.  and  B.  joint-tenants  for  their  lives,  A.  leases  his  part  for 
sixty  years,  if  he  and  B.  so  long  live,  then  ^surrenders  his  part, 
and  takes  back  a  new  estate;  then  A.  dies,  living  B. ;  it  was  ad- 
judged, that  this  lease  made  by  A.  was  determined  by  his  death ; 
for  the  joint-tenancy,  which  would  have  given  them,  or  their 
lessees,  an  interest  in  each  other's  life,  is  by  the  surrender  of  B. 
determined  and  gone,  and  then  the  lease  of  A.  stood  single  on 
his  own  life,  and,  consequently,  by  his  death  is  determined.  So 
it  would  be,  if  after  such  lease  for  years  by  one  joint-tenant, 
they  had  made  partition  of  the  joint  estate,  and  then  the  lessor 
had  died,  his  lease  would  be  at  an  end,  because  the  joint-tenancy, 
which  should  have  supported  it  after  his  death,  is  by  the  partition 
defeated  and  gone. 

If  one  joint-tenant  or  tenant  in  common  makes  a  lease  for 
years  of  his  part  to  his  companion,  this  is  good;  for  this  only 
gives  him  a  right  of  taking  the  whole  profits,  when  before  he 
had  but  a  right  to  the  moiety  thereof;  and  he  may  contract 
with  his  companion  for  that  purpose,  as  well  as  he  may  with 
any  stranger. 

6.  Of  Leases  made  by  Copyholders. 

If  a  copyholder  takes  upon  him  to  make  leases,  not  warranted 
by  the  custom  of  the  manor,  and  without  the  lord's  licence,  this 
is  a  forfeiture  of  his  copyhold,  but  no  disseisin  to  the  lord;  and 
the  lease  is  good  against  every  body  but  the  lord. 

And  it  seems  not  to  be  material  whether  such  lease  be  by 

parol 
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parol  or  in  writing;  but  it  must  be  a  perfect  lease,  and  must  Hetl.  11*. 
have  a  certain  beginning  and  certain  end,   for  otherwise  the  Bulstr.  189. 
lease  is  void,  and  carries  but  an  estate  at  will  at  most;  which  is 
no  forfeiture. 

A.,  copyholder  for  life,  having  got  B.  to  be  bound  with  him  i  Mod.  79. 
for  ioo/.  and  given  him  a  counter-bond,  executes  a  deed,  where-  R'cbards  v. 
by  reciting  the  counter-bond,  and  the  estate  A.  had  in  the  lands 
for  life,  A.  covenants,  grants,  and  agrees  for  himself,  his  exe- 
cutors, administrators,  and  assigns,  with  JB.,  that  he,  his  executors 
and  administrators,  should  hold  and  enjoy  these  lands,  from  the 
making  of  the  deed,  for  seven  years,  and  so  from  the  end  of 
seven  years  to  seven  years,  for  and  during  the  terra  of  forty-nine 
years,  if  A.  should  so  long  live,  with  a  covenant,  that  if  the  tool. 
were  paid,  and  B.  indemnified,  the  deed  should  be  void :  the 
question  was,  whether  this  would  amount  to  a  lease  for  forty- 
nine  years,  if  the  copyholder  should  so  long  live;  and  so  being 
in  the  case  of  a  copyhold,  and  no  custom  to  warrant  such  lease, 
be  a  forfeiture  of  the  estate.  And  it  was  argued  to  be  no  lease, 
because  such  construction  would  be  a  wrong  to  both  parties;  to 
the  one,  by  defeating  his  security,  and  to  the  other,  by  a  for- 
feiture of  his  estate;  which  would  be  unjust;  when  by  construing 
it  only  to  be  a  covenant  for  the  whole,  each  might  be  safe,  and 
their  intention  answered.  And  it  was  <aid,  that  the  cases,  where- 
in such  words  have  been  held  to  amount  to  a  lease,  were  all  of 
them  of  freehold,  where  no  such  mischief  could  ensue.  But  the 
Court,  notwithstanding,  inclined  this  was  a  good  lease  by  the  in- 
tention of  the  parties,  and,  consequently,  a  forfeiture.  [And 
that  a  licence  could  not  be  supposed  to  prevent  a  forfeiture,]  for 
then  the  jury  would  have  found  it  so.  But,  if  the  words  had 
been  doubtful,  and  such  as  would  admit  of  divers  constructions, 
there,  to  prevent  a  forfeiture,  it  should  be  taken  to  be  only  a 
covenant;  but  here,  the  words  are  plain  and  clear.  But  no 
judgment  was  given. 

A  copyholder,  by  articles  of  agreement,  covenanted  and  pro-  aKeb.  467. 
mised  with  another,  that  he  should  hold  for  a  year  at  halves,  ac-  Lenthall  v. 
cording  to  the  custom  of  the  manor,  at  such  a  rent,  and  so  from 
year  to  year  for  five  years:  this  was  adjudged  no  forfeiture,  for 
the  prejudice  that  would  ensue  on  such  construction  to  the  copy- 
holder. Also,  the  lease  being  worded  scawdum  consuetttdinem 
manerii  is  tied  up  to  the  custom  of  the  manor;  so  that  if  there 
be  no  custom  to  warrant  this  manner  of  leasing,  the  lease  itself 
falls  to  the  ground.  Also,  there  was  further  in  the  lease  a  cove- 
nant, that  if  the  lessor  put  out  the  lessee,  he  should  be  allowed 
so  much  rent  by  way  of  retainer;  so  that  the  lessee  was  at  un- 
certainty whether  he  should  enjoy  it  during  the  whole  term ;  for 
this  gave  the  lessor  liberty  to  put  him  out,  making  the  allowance 
agreed  upon  and  stipulated  between  them.  And  besides,  it  was 
doubted  if  the  words  covenant  and  promise  that  he  should  enjoy  for 
such  a  time,  would  amount  to  a  lease,  or  were  not  rather  relative 
to  enjoying  after  a  lease  made :  for  the  word  covenant  is  none  of 
those  reckoned  up  to  make  a  lease;  and  in  the  cases  where  it 

hath 
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hath  been  so  held,  it  was  joined  with  the  word  agreavit,  which 
imports  a  mutual  consent  or  agreement  of  both  parties;  and 
here,  though  there  be  the  word  agreed  or  agreement,  yet  it  is  only 
in  the  style  of  the  articles.  Also,  here,  the  covenant  is  quietly 
to  enjoy,  which  a  fortiori  does  not  make  a  lease,  but  regards  only 
the  manner  of  enjoying  it  after  a  lease  made,  and  being  only  to 
hold  at  halves,  it  can  be  no  lease.  This  is  the  manner  of  report- 
ing this  case,  which  arises  so  by  jumps  and  steps,  and  is  so  inco- 
herently put,  that  it  is  hard  to  conclude  any  thing  from  it  relative 
to  the  matter  before  us.  Besides  that  the  gist  of  the  case  seems 
to  turn  upon  the  words  holding  at  halves ;  for  they  are  to  govern 
and  explain  the  words  covenant  and  promise,  which  of  themselves 
may  be  applied  to  ten  thousand  other  things,  and  have  no  mean- 
ing at  all,  till  the  subsequent  words  explain  what  it  is  he  cove- 
nants and  promises :  and  the  words  holding  at  halves  are  of  so 
ambiguous  and  doubtful  a  signification,  that  according  to  the 
rule  taken  in  the  foregoing  case,  they  might  well  leave  room  for 
the  Court  to  make  such  a  construction  as  should  prevent  a  for- 
Cro.  Eliz.  143.  feiture:  and  in  one  case  it  is  expressly  held,  that  exposing  to  half' 
Hare  v.  js  no  lease,  but  only  a  liberty  to  plough  and  sow,  but  passes  no 

interest,  nor  can  the  lessee  have  trespass  for  breaking  the  soil : 
but  in  the  same  book  it  is  said,  that  if  he  had  exposed  it  to  halves 
for  two  or  three  crops,  this  had  been  a  lease. 

Latch.  199.  An  infant  copyholder,  without  licence  of  the  lord,  made  a 

Godb.  364.       lease  for  years  by  parol,  rendering  rent,  and  at  full  age  was  ad- 
Jon.  157.          mitted,  and  accepted  the  rent,  and  then  ousted  the  lessee.     In 
in°ali  the  S.  C.  tn's  case»  though  it  was  agreed,  that  a  lease  for  years,  rendering 
between  Ash-   rent,  by  an  infant  of  freehold  lands  was  only  voidable;  yet  it 
field  and          was  urged,  that  in  case  of  a  copyhold  it  would  be  otherwise ;  be- 
As  cause  the  lease  not  being  warranted  by  the  custom,  would  be  a 
disseisin  to  the  lord,  and,  consequently,  a  forfeiture  of  his  copy- 
hold, which  being  a  great  mischief  to  the  infant,  the  Court  ought 
rather  to  help  him   by  adjudging  such  lease  to  be  absolutely 
void.     But,  notwithstanding  this,  it  was  adjudged,  that  the  lease 
was  a  good  lease  till  avoided,  and  that  a  lease  for  years  by  a 
copyholder  without  licence  is  not  a  disseisin :  and  admitting  it 
should  be  a  forfeiture  in  this  case,  yet  if  the  lord  enters  for  it, 
the  infant  may  re-enter  upon  him,  and  so  is  at  no  mischief;  and 
therefore  he,  having  accepted  the  rent  at  full  age,  hath  made  it 
good  and  unavoidable.     And  Jones  says,  that  it  was  held  to  be 
no  forfeiture  as  to  the  lord  ;  but  that  admitting  it  were,  yet  it  was 
a  good  lease  as  to  all  strangers ;  and  that  for  this  reason  prin- 
cipally it  was  adjudged  such  acceptance  had  made  it  good. 
Cro.  Car.  233.       A  copyholder  for  life  made  a  lease  for  a  year  by  indenture, 
TMI  A\9      8    dated  such  a  day,  and  the  same  day,  by  another  indenture,  makes 
Matthews^0     a  secon(l  lease  to  the  same  party  for  a  year,  to  commence  such  a 
Wheaton.         day,  being  two  days  after  the  first  lease  should  expire;  and  by 
another  indenture  dated  the  same  day  and  year,  makes  a  third 
lease  of  the  same  lands  to  the  same  party,  to  commence  such  a 
day,  being  two  days  after  the  second  lease  would  expire ;  and  so 
betwixt  each  lease  two  days  betwixt  the  beginning  of  the  new 

lease 
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lease  and  the  end  of  the  former;  and  if  this  was  a  forfeiture  of 
his  estate,  because  the  custom  of  the  manor  warranted  a  lease 
but  for  a  year  only,  was  the  question.  And  it  was  agreed,  that 
whether  the  custom  of  the  manor,  or  the  general  custom  of  the 
realm,  allows  a  copyholder  to  make  a  lease  for  a  year,  this 
ought  to  be  a  lease  in  possession,  and  he  cannot,  after  such  lease 
made,  make  another  in  reversion ;  and  these  three  leases  being 
made  all  at  one  time,  shall  be  intended  one  entire  contract,  and 
so  a  lease  for  three  years,  which  is  more  than  the  custom  war- 
rants, and,  consequently,  a  forfeiture ;  and  the  intervention  of 
two  days  between  each  lease  was  but  a  fraud  and  covin  to  defeat 
the  lord  of  his  forfeiture,  which  shall  not  avail :  and  therefore 
it  was  adjudged  against  the  copyholder,  that  he  had  forfeited  his 
estate. 

So,  where  a  copyholder,  who  by  the  custom  of  the  manor  Cro.  Ja.  308. 

could  make  a  lease  for  one  year  only,  made  a  lease  for  a  year  5  .t^u1*" 

,         PI  0-1  •  Roll.  Abr.  507. 

excepting  the  last  day  or  the  year,   #  sic  de  anno  in  annum,  Luttereii  v. 

excepting  the  last  day  of  every  year,  during  his  own  life;  this  was  Weston. 
adjudged  by  all  the  Court  clearly  to  be  a  forfeiture,  and  the 
exception  of  a  day  at  the  end  of  every  year  to  be  only  a  shift  to 
evade  the  custom ;  which  it  cannot  do ;  for  it  is  a  lease  certain 
for  two  years  at  least,  excepting  two  days,  which  in  effect  is  a 
lease  for  more  than  one  year ;  and  if  he  might  by  such  exception 
of  a  day  or  two,  at  the  end  of  two  years,  get  out  of  the  reach  of 
a  forfeiture,  he  might  then  make  a  lease  for  twenty  years,  or  what 
other  time  he  thought  fit,  which  the  law  will  not  permit;  and  in 
Bulstr.  this  manner  of  leasing  appears  expressly  to  have  been 
by  articles,  by  way  of  covenant,  that  he  should  have  the  land  in 
that  manner,  not  by  words  of  immediate  leasing,  which  make  this 
a  direct  authority,  that  a  covenant  that  he  shall  have  or  enjoy 
such  lands  amounts  to  an  immediate  lease,  and  not  a  covenant 
barely;  and  though  it  were  in  case  of  a  copyhold,  yet  it  would 
not  save  the  forfeiture. 

So,  if  a  copyholder  makes  a  lease  for  a  year,  4"  sic  de  anno  in  Roll.Abr.jo8. 
annum  during  ten  years,  this  is  clearly  a  good  lease  for  ten  years,  Bulstr- 19<>- 
and  if  not  warranted  by  the  custom,  will  be  a  forfeiture  of  his      M'od  g^01" 
estate. 

These  cases  being  so  adjudged,  and  that  a  copyholder  cannot, 
either  by  way  of  covenant,  or  of  executory  and  renewable  leases 
annually,  prevent  the  forfeiture  of  his  estate,  if  he  exceeds  the 
number  of  years  warranted  by  the  custom,  and  has  no  licence 
from  his  lord  for  that  purpose;  let  us  see  if  there  be  any  way 
yet  found  out  to  avoid  this  mischief,  and  yet  make  over  to  the 
lessee  some  certainty  that  he  shall  enjoy  the  lands  after  the  term 
warranted  by  the  custom  is  expired,  without  which  few  will  care 
to  take  leases  for  so  short  a  term  as  the  customs  of  most  manors 
generally  allow.  And  we  find  one  case  where  an  attempt  of  this 
kind  was  made,  Itnd  it  seems  to  have  succeeded  accordingly:  the 
case  was  this:  A  copyholder  made  a  lease  for  a  year  only  of  his  Cro.  Ja.  301. 
copyhold  land,  according  to  the  custom,  and  covenanted  that  Bulstr.  190. 

after  the  end  of  this  year  the  lessee  should  have  or  enjoy  the  Lad.v,Moun- 

J  J  tague  tease. 

3  same 
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•same  lands  for  another  year,  and  so  de  anno  in  annum  for  ten 
years;  this  was  held  by  Yelverton  Justice  to  be  no  such  lease  as 
would  make  a  forfeiture,  because  he  had  a  lawful  estate  but  for 
one  year  only ;  and  the  court  agreed  with  him  herein.  And  this 
seems  to  be  a  very  reasonable  construction ;  for  when  he  had  in 
express  terms  leased  it  but  for  one  year  only,  and  after  in  the 
deed  covenanted  for  the  lessee's  having  or  enjoying  it  for  a  longer 
term,  this  variation  in  the  manner  of  expression  must  vary  the 
sense  of  it  likewise ;  for  now  it  appears  that  he  intended  by  the 
covenant  something  different  from  the  lease  itself,  otherwise  he 
would  not  have  departed  from  that  form  of  expression,  which 
was  the  most  proper  and  natural  whereby  to  signify  his  inten- 
tion of  leasing;  and  then  it  would  be  unjust  and  unnatural  to 
strain  the  covenant,  which  has  a  meaning  proper  and  peculiar  to 
itself,  to  signify  the  same  with  the  first  part  of  the  deed,  which 
varies  not  only  in  form,  but  was  also  intended  to  quite  another 
purpose. 

Roll.Abr.848.  And  perhaps  in  such  covenant  it  may  be  still  better  if  it  were 
3  Bulstr.  *53.  worded  to  permit  and  suffer  the  lessee  to  have,  hold,  and  enjoy 
»Mod.  81.  jjjg  jancis  jn  SUch  manner;  for  a  covenant  in  that  form,  even  of 
freehold  lands,  will  not  amount  to  an  immediate  lease,  because 
the  words  permit  and  suffer  prove  that  the  estate  is  still  to  con- 
tinue in  him  from  whom  the  permission  is  to  come ;  for  if  any 
estate  thereby  passed  to  the  covenantee,  he  might  hold  and 
enjoy  it  without  any  permission  from  the  covenantor ;  and  there- 
fore in  such  case  the  covenantee  hath  only  the  bare  covenant  for 
his  security  of  enjoyment,  without  any  actual  estate  made  over 
to  him. 

Doe  v.  Clare  [In  ejectment  for  a  copyhold,  the  defendant  produced  a  paper- 
aT.  R.  739  writing,  written  upon  an  agreement  stamp,  under  the  hand  and 
seal  of  T.  Tidd,  of  whom  the  lessor  of  the  plaintiff  purchased, 
made  between  T.  Tidd  and  T.  Clare  (the  defendant),  reciting, 
that  M.S.  was  seised  of  the  premises  in  question  for  her  life; 
and  that  Tidd  had  agreed  with  Clare,  that  in  case  he  should  be 
seised  of  the  premises  on  the  death  of  M.  S.  he  'would  immediately 
on  her  death  demise  and  let  them  to  Clare,  on  the  terms  and  con- 
ditions mentioned :  "  Now  therefore  the  said  Tidd  doth  hereby 
"  agree  to  demise  and  let  unto  the  said  Clare  all,  fyc.  and  all  such 
"  copvhold  premises  as  he  shall  or  may  be  entitled  to  on  the 
"  death  of  the  said  M.  S.,  to  hold  from  and  immediately  after 
**  the  death  of  M.  S.  for  the  term  of  21  years,  at  the  yearly  rent 
"  of  I2/.  12s.  And  the  said  Tidd  doth  hereby  promise  and 
"  agree  to  and  with  the  said  Clare,  that  he  the  said  Tidd,  on  the 
"  death  of  the  said  M.  S.,  and  on  his  becoming  entitled  to  the 
"  said  premises,  shall  and  will  procure  a  licence  to  let  the  said 
"  premises."  Lord  Kenyon  was  of  opinion,  at  the  trial,  that  the 
instrument  amounted  to  a  lease,  there  being  words  of  present 
demise  contained  in  it,  and  therefore  nonsuited  the  plaintiff. 
But  on  the  motion  for  a  new  trial,  his  lordship  said,  that  having 
consulted  with  the  other  judges,  he  was  clearly  convinced  he 
was  mistaken  in  the  opinion  which  he  had  holden  at  the  trial  ; 

and 
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and  that  they  were  all  of  opinion,  that  the  instrument  in  question 
was  an  executory  agreement  only,  and  not  a  lease,   for  two 
reasons :  first,  because  if  this  were  holden  to  be  a  lease,  a  for- 
feiture would  be  incurred ;  whereas  that  would  be  contrary  to 
the  intent  of  the  parties,  who  had  cautiously  guarded  against  it 
by  the  insertion  of  a  covenant,  that  a  licence  to  lease  should  be 
procured  from  the  lord  (a) :  and,  secondly,  the  stamp  is  conform-  (a]  So  Doev. 
able  to  the  nature  of  an  agreement  for  a  lease,  and  not  to  a  lease  Morris, 
itself.]  .Taunt  52. 

||  Where  a  copyholder  demised  for  one  year,  and  from  thence  Doe  v.  Luff- 
fbr  year  to  year  for  the  terra  of  thirteen  years  more,  if  the  lord  kin>  •*  ^asi»  . 
•sooidd  license,  and  so  as  the  same  should  not  be  liable  to  forfeiture ;   "xunnU 
it  was  adjuged,  that  it  was  not  a  lease  for  the  fourteen  years,   iN.R.  163. 
and,  consequently,  that  an  ejectment  would  lie  after  the  expiration 
of  the  first  year ;  and  that  if  the  tenant  should  be  evicted  by 
such  ejectment,  no  action  could  be  maintained  on  the  covenant 
for  quiet  enjoyment. 

So,  on  a  demise  of  freehold  and  copyhold  lands  at  one  entire  F^J  v-  . 
rent,  habendwx,  as  to  the  freehold  for  twenty-one  years,  and  as  g  ^  '  * 
to  the  copyhold  for  three  years,  warranted  by  the  custom,  with 
a  covenant  for  renewal  of  the  copyhold  every  three  years,  toties 
quoties,  during  the  twenty-one  years ;  and  that  in  the  mean  time, 
and  until  such  new  lease  should  be  executed,  the  lessee  should 
hold  the  said  land,  as  well  copyhold  as  freehold,  according  to 
the  terms  of  the  lease;  it  was  holden,  that  this  was  a  lease  of  the 
copyhold  only  for  three  years,  and  that  no  new  lease  having 
been  granted  after  the  first  three  years,  the  lessor  might  recover 
those  premises  in  ejectment.  And  Dampier  J.  referred  to  Lady 
Montague's  case  as  in  point,  and  said  that  the  lessee's  remedy 
lay  on  the  covenant,  for  the  court  could  not  by  construction,  in 
order  to  avoid  circuity  of  action,  make  words  which  import  only 
a  covenant,  a  lease  inconsistent  with  the  nature  of  the  estate.  || 

7.  Of  Leases  made  by  Executors  or  Administrators. 

Executors  and  administrators,  as  they  may  dispose  absolutely  Vide  tit.  Exe- 
of  terms  for  years  vested  in  them  in  right  of  their  testators  or  «^"«  and 

J  41 

intestates ;  so  may  they  lease  the  same  for  any  fewer  number  of  ^    ™n 
years,  and  the  rent  reserved  on  such  leases  shall  be  assets  in 
their  hands,  and  go  in  a  course  of  administration. 

So,  where  lessee  for  fifty  years  of  a  reversion  expectant  upon  a  6  Co.  63. 67.  b. 
lease  for  life  makes  his  will  in  writing,  and  thereof  appoints  one  Sir  Moyle 
B.,  his  son,  an  infant  of  three  years  of  age,  executor,  and  dies ;  ^•^ll>srcase' 
adminstration  is  granted  to  C.  durante  minori  tetate  of  B.  gene-  Prince's  case! 
rally;  then  C.  makes  a  lease  for  ten  years,  without  reserving  any 
rent,  for  aught  appears ;  yet  this  lease  was  held  good,  because, 
by  the  ecclesiastical  law,  minor  17  annis  non  admittitur  fore  ex- 
ecutor;   and   therefore  administration  being  granted  generally 
during  his  minority,  the  whole  term  and  power  of  disposing 
thereof,  for  that  time,  vests  as  absolutely  in  the  administrator  as 
it  would  have  done  in  the  executor  himself,  if  he  had  been  of  an 

age 
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age  capable  of  acting  therein;  because  for  that  time  the  testator 
died  quasi  intestatus,  and  the  administrator  for  that  time  hath 
the  same  power  as  if  he  had  actually  died  intestate  ;  and  there- 
fore such  lease  is  good,  at  least  till  the  executor  attains  his  age 
of  seventeen  years,  when  such  administration  ceases.  And  some 
held,  that  such  lease  would  hold  good  after,  till  the  executor 
avoided  it  by  actual  entry,  by  reason  of  the  general  power 
which  such  administrator  had  in  the  mean  time  ;  and  therefore 
such  continuing  acts  are  not  ipso  facto  determined  by  the  ceasing 
of  the  administration,  but  are  only  voidable  in  the  same  manner 
as  other  leases  would  be,  viz.  by  an  entry  of  the  executor,  when 
(a)  Price  v.  he  comes  to  take  upon  him  that  office,  (a)  But,  if  the  adminis- 
CroPEUz  718  trati°n  nad  been  special,  ad  opus^  commodum,  fy  utilitatem  of  the 
executor  during  his  minority,  <§•  non  aliter,  nee  olio  modo,  as  it 
was  in  Prince's  case,  then  none  could  make  title  by  virtue  of  such 
a  lease  made  by  such  special  administrator,  even  during  the  mi- 
nority of  the  executor;  for  the  nature  and  manner  of  the  admi- 
nistrator's power  appearing  in  the  very  title  which  the  lessee 
must  make  to  such  lease,  this  lease  would  appear  not  to  be  pur- 
suant thereto,  because  it  could  not  be  of  necessity,  nor  for  the 
use  or  advantage  of  the  infant,  since  it  could  not  take  effect 
during  the  life  of  the  tenant  for  life;  and  therefore  such  lease 
would  be  condemned  as  void  presently. 

Roe  v.  ||  It  is  competent  to  an  executor  to  dispose  of  a  term,  or  make 

Summers,         an  under-lease,  before  probate  (6);  but  if  he  has  refused  to  ad- 
(%  Broker  v.*'  mmisterj  ne  cannot  dispose  of  the  term  after  administration  has 
Charters,          been  granted  to  another. 
Cr.El.ga. 

Ow.  44-     Moore.  272.  S.  C.  by  the  name  of  Bewacorne  v.  Carter,     i  Leon.  135.  S.  C.  by  the 
name  of  Sir  Henry  Goodier's  case.     Godolph.  O.  L.  142.  S.  C. 


Supra,  vol.  Hi.       \Ve  have  already  seen,  that  several  executors  are  considered 

453.    Doev.    in  law  but  as  one  person  ;  and,  consequently,  a  grant  by  one  is 

St"r8es'  as  effectual  as  if  all  had  joined  ;  and  it  matters  not  whether  it  be 

*  Taunt  217.    made  in  his  own  name,  or  purport  to  be  the  grant  of  all,  and  one 

S.  C.  Simpson  only  execute  it.  |J 

v.  Gutterid^e, 

i  Madd.  Ch.  Ca.  616. 

8.  Of  Leases  made  by  a  Bailiff  of  a  Manor. 

Bro.  tit.Baily,        A  bailiff  of  a  manor  cannot,  by  virtue  of  his  office,  make  leases 

40,41-  for  years;  for  his  business  is  only  to  collect  rents,  gather  the 

Cro.  JJU99-37'  fines'  look  after  tne  forfeitures,  and  such  like;  but  he  hath  no 

Roll.  Abr.  339.  estate  or  interest  in  the  manor  itself,  and  therefore  cannot  con- 

tract for  any  certain  interest  thereout.     But  the  lord  of  the 

manor  may  give  him  a  special  power  to  make  leases  for  years,  as 

he  may  do  to  any  stranger;  and  then  such  leases,  if  they  are  pur- 

suant to  the  power,  and  made  in  the  name  of  his  lord,  will  be 

good  as  leases  by  the  lord  himself:  for  the  bailiff,  though  he 

hath  such  power,  cannot  make  them  in  his  own  name.     But  a 

general  bailiff  of  a  manor  may  make  leases  at  'will/  without  any 

special  authority,  because  being  to  collect  and  answer  the  rents 

of 
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of  the  manor  to  his  lord,  if  he  could  not  let  leases  at  will,  the 
lord  might  sustain  great  prejudice  by  absence,  sickness,  or  other 
incapacity  to  make  leases,  when  any  of  the  former  leases  were 
expired;  and  such  leases  at  will  are  for  the  benefit  of  the  lord, 
and  can  be  no  ways  prejudicial  to  him,  because  he  may  deter- 
mine his  will,  when  he  thinks  fit. 

But,  if  a  bailiff  of  a  manor  hath  a  special  power  to  make  leases  a  Cb.  Ca.  aoa. 
for  years,  as  he  ought  to  make  them  in  the  name  of  his  master,  ?-otpT'"eH  v> 
so  they  ought  to  be  made  in  writing,  that  the  authority  may  ap-  Husseyar 
pear  to  be  pursued  :  therefore,   where  a  bailiff  constituted  by 
writing  to  receive  rents,  manage  and  let  the  lands,  made  a  parol 
lease  for  eleven  years,  and  the  lessee,  being  turned  out  at  law 
upon  an  ejectment,  brought  a  bill  for  relief  in  Chancery,  the  bill 
was  dismissed,  because  he  had  only  a  parol  lease,  which  the 
bailiff  had  no  power  to  make. 

|jThe  committee  of  a  lunatick  has  no  interest,  and  is  con-  Drury  v. 
sidered  only  as  a  bailiff,  and,  consequently,  cannot  make  a  lease  Fit°h, 

for  years,  except  by  order  of  the  court  of  Chancery.     It   was  r  utt'  l6' 
•JJJ1111  LI  iii          <•  i       roster  v. 

indeed  doubted,  whether  even  such  a  lease  made  by  order  of  the  Merchant 

court  was  good  at  law,  the  king  himself  not  having  power  to  i  Vern.  163. 

make  a  lease  of  the  lunatick's  estate  ;  and  to  remove  that  doubt,  Knipe  *• 

the  statutes  of  1  1  Geo.  3.  c.  20.  and  43  Geo.  3.  c.  75.  were  passed,  \v"fr> 

which  enable  the  court  of  Chancery  to  lease  such  estates.  |j  vide          ' 


9.  Of  Leases  made  by  a  Guardian. 

A  guardian  in  socage  may  make  leases  for  years  in  his  own  Litt.  §123, 
name,  and  the  lessee  may  maintain  ejectment  thereupon  ;  for  this  IJ4- 
guardian  is  a  person  appointed,  not  by  any  special  designation  of  ^o.Litt.  88» 
the  party,  but  by  the  wisdom  of  the  law,  in  respect  of  the  lands  Vau»h  18 
descended  to  the  infant;  so  that  where  no  lands  descend,  there 
can  be  no  such  guardian  :  and  his  office  originally  was  to  in- 
struct the  ward  in  the  arts  of  tillage  and  husbandry,  that  when 
he  came  of  age  he  might  be  the  better  able  to  perform  those 
services  to  his  lord,  whereby  he  held  his  own  land.  And 
though  the  office  now  be  in  some  measure  changed,  as  the 
nature  of  the  tenure  itself  is,  since  the  time  that  the  socage 
tenants  bought  off  their  personal  labours  and  services  with  an 
annual  rent  to  the  lord  ;  yet  it  is  still  called  socage  tenure,  and 
the  guardian  in  socage  is  still  only  where  lands  of  that  kind  (as 
most  of  the  lands  in  England  now  are)  descend  to  the  heir 
within  age.  And  though  the  heir  after  fourteen  may  choose 
his  own  guardian,  who  shall  continue  till  he  is  twenty-one;  yet, 
as  well  the  guardian  before  fourteen,  as  he  whom  the  infant  shall 
think  fit  to  choose  after  fourteen,  are  both  of  the  same  nature, 
and  have  the  same  office  and  employment  assigned  to  them  by 
the  law,  without  any  intervention  or  direction  of  the  infant 
himself;  for  they  were  therefore  appointed,  because  the  infant, 
in  regard  of  his  minority,  was  supposed  incapable  of  managing 
himself  and  his  estate,  and,  consequently,  derive  their  autho- 
rity, not  from  the  infant,  but  from  the  law;  and  that  is  the 

reason 
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reason  they  transact  all  affairs  in  their  own  name,  and  not 
in  the  name  of  the  infant,  as  they  would  be  obliged  to  do,  if 
their  authority  were  derived  from  him.  Arid  if  their  authority 
were  derived  from  him,  it  would  by  no  means  answer  the  in- 
tention of  the  law  in  appointing  them ;  for  then  all  acts  done  by 
virtue  of  such  derivative  authority  could  be  of  no  more  force 
than  if  done  by  the  person  himself  who  gave  that  authority, 
since  none  can  communicate  more  power  to  another  than  he  has 
himself;  and  that  would  invalidate  all  their  contracts,  and  make 
them  savour  of  the  same  imbecility  as  if  made  by  the  infant 
himself.  Therefore,  to  enable  them  to  take  effectual  care  of 
the  infant  and  his  affairs,  the  law  has  invested  them,  not  with 
a  bare  authority  only,  but  also  with  an  interest^  till  the  guar- 
dianship ceases;  and  to  prevent  their  abuse  of  this  authority 
and  interest,  the  law  has  made  them  accountable  to  the  infant, 
either  when  he  comes  to  the  age  of  fourteen  years,  or  at  any 
time  after,  as  he  thinks  fit;  and  therefore  their  authority  and 
interest  extends  only  to  such  things  as  may  be  for  the  benefit 
and  advantage  of  the  infant,  and  whereof  they  may  give  an 
account;  which  is  the  reason  they  cannot  present  to  any  benefice 
Vide  tit.  in  right  of  the  heir,  because  they  can  make  no  advantage  there- 

of, (for  that  would  be  simony,)  and,  consequently,  have  nothing 
therein  whereof  they  can  give  an.  account;  and  therefore  the  in- 
fant himself  shall  present  thereto. 

Supra,  106.  From  what  has  been  said  it  appears,  that  a  guardian  in  socage 

Bro.  tit.  Gar-  j^th  not  Qn]y  fl  ^rg  auf/lorify9  but  an  interest  in  tlie  lands  de- 
Cro.Ja.ss'  scended,  and  therefore,  during  that  time,  may  make  leases  for 
98.  Shopland  years  in  his  own  name,  as  any  other  who  hath  an  interest  in 
v.  Ridler,  lands  may  do ;  for  he  is  quasi  dominus  pro  tempore.  And  if  he 
attojl.Abr.4i.  makes  leases  for  years  to  continue  beyond  the  time  of  his  guardi- 
Hussey.  anship,  such  leases  seem  not  to  be  absolutely  void  by  the  infant's 

|| If  a  lease  be  coming  of  age,  but  only  voidable  by  him,  if  he  thinks  fit:  for 
made  by  the  they  were  not  derived  barely  out  of  the  interest  of  the  guardian, 
guardian,  and  Qr  t  be  measure(j  thereby,  but  take  effect  also  by  virtue  of  his 
thewardunder  ,  .  .  •".  •>  . 

fourteen  years    authority,  which,  tor  the  time,  was  general  and  absolute;  and 

of  age,  it  is  the  therefore  all  lawful  acts  done  during  the  continuance  of  that  au- 

leasepfthe  thority  are  good,  and  may  subsist  after  the  authority  itself,  by 

guardian,  and  ^j^  tney  were  (]one  js  determined ;  and  consequently,  the  in- 

notofthe  r  i        L  *  r        r          *u 

ward ;  but  *ant>  when  he  comes  of  age,  may  by  acceptance  of  rent  or  other 

after  fourteen,  act,  if  he  thinks  fit,  make  such  leases  good  and  unavoidable, 

it  is  the  lease  J5ut  a  guardian  by  («)  nurture  cannot  make  any  leases  for  years, 

)t  tne  war  ,  ejj-ner  jn  njs  own  namej  or  in  the  name  of  the  infant,  for  he  hath 

guardian.  on'y  tne  care  of  the  person  and  education  of  the  infant,  and  hath 

Dugarv.  nothing  to  do  with  the  lands  merely  in  virtue  of  his  office;  for 

Norton,  such  guardian  may  be,  though  the  infant  hath  no  lands  at  all, 

HlCtwSl  which  a  Suardian  in  soca8e  cannot< 

testamentary  guardian,  or  one  appointed  pursuant  to  the  statutejjz  Car.  c.  24.,  is  the  same  in 
office  and  interest  with  a  guardian  in  socage.  Vaugh.  179.  ||aWils.  129.  But,  though 
a  testamentary  guardian  shall  have  the  custody  of  the  infant's  real  estate,  a  lease  granted 
by  him  of  that  estate  is  absolutely  void.  Roe  v.  Hodgson,  a  Wils.  129.  135. j| 

Leon.  158.  A.  lets  land  to  B.  for  four  years,  and  the  lands  being  holden 

3»».  in  socage,  and  the  heir  under  fourteen,  the  guardian  in  socage  by 

an 


(I)  Leases  by  those  rt7/o  have  but  a  particular  Estate,  $c.  785 

an  indenture,  before  the  first  lease  was  expired,  lets  the  same  4  Leon.  7. 

lands  in  his  own  name  to  B.  for  eight  years;  and  if  by  this  O^."'4-*- 5*- 

acceptance  of  a  new  lease  from  the  guardian  in  socage  the  first  whitewood. 

lease  was  surrendered,  was  the  question  ?  and  it  is  said  to  be 

holden  by  the  Court,  that  it  was  surrendered ;  or,  if  it  could  not 

be  properly  called  a  surrender,  for  want  of  a  reversion  in  the 

guardian  in  socage,  yet  they  held,  that  at  least  the  first  lease  was 

thereby  determined  by  admittance  of  the  lessor's  power  to  make 

such  present  lease,  which,  if  the  first  should  stand  in  the  way,  he 

could  not  do;  and  a  guardian  in  socage  hath  power  to  make 

leases  for  years.     Though  this  case  is  cited  in  (a)  Hutton  to  be  (a)  Hutton, 

no  surrender,  yet  it  was  in  a  case,  where  the  question  was  of  ioj. 

a  surrender  strictly  and  properly  so  called ;  and  therefore  though 

it  were  not  to  be  cited  for  an  authority  of  a  surrender  properly 

so  called,  yet  it  might  amount  to  a  determination  of  the  first 

lease,  which,  in  the  principal  case,  all  the  Court  agreed  that  it 

did :  but  they  held,  it  would  be  otherwise  in  case  of  such  lease 

made  by  a  guardian  pur  nurture,  for  he  can  only  make  leases  at 

will ;  and  therefore  such  second  lease  at  will  must  be  absolutely 

void,  when  the  lessee  was  in  possession  already  by  virtue  of  a 

lease  for  years. 

If  a  woman,  who  is  guardian  in  socage  to  her  son,  marries  piowd.  295. 
again,  and  the  husband  and  she  join  in  a  lease  of  the  infant's  Osbome'* 
lands,  this  lease,  upon  the  death  of  the  husband,  becomes  void;  caie- 
for  the  interest  which  she  had  in  the  lands  was  in  right  of  the 
infant,   and  therefore  shall  not  bind   her,   as  those  acts  shall 
in  which  she  joins  with  her  husband  in  parting  with  her  own 
possessions. 

10.  Of  Leases  made  pursuant  to  Authority. 

If  one  hath  power,  by  virtue  of  a  letter  of  attorney,  to  make  Roll.  Abr.  330. 
leases  for  years  generally  by  indenture,  the  attorney  ought  to  9  Co.  76.  b.  77. 
make  them  in  the  name  and  style  of  his  master,  and  not  in  his  Cro.  Ehz.  115. 

c        i  c  i  •  •   >.  Moore, 

own  name :  for  the  letter  of  attorney  gives  him  no  interest  or  pl  Ilo6> 

estate  in  the  lands,  but  only  an  authority  to  supply  the  absence  of  Frontin  v. 
his  master  by  standing  in  his  stead,  which  he  can  no  otherwise  Small, 
do  than  by  using  his  name,  and  making  them  just  in  the  same  a  L^'R^in 
manner  and  style  as  his  master  would  do  if  he  were  present :  for  I4Ig'  g.  C. 
if  he  should  make  them  in  his  own  name,  though  he  added  also,  White  v. 
by  virtue  of  the  letter  of  attorney  to  him  made  for  that  purpose ;  Cuyler, 
yet  such  leases  seem  to  be  void,  because  the  indenture  being.     *•        77' 
made  in  his  name,  must  pass  the  interest  and  lease  from  him,  or 
it  can  pass  it  from  no  body :  it  cannot  pass  it  from  the  master  im- 
mediately, because  he  is  no  party ;  and  it  cannot  pass  it  from 
the  attorney  at  all,  because  he  has  nothing  in  the  lands;  and 
then  his  adding  by  virtue  of  the  letter  of  attorney  will  not  help  it, 
because  that  letter  of  attorney  made  over  no  estate  or  interest  m 
the  land  to  him,  and,  consequently,  he  cannot,  by  virtue  thereof, 
convey  over  any  to  another.     Neither  can  such  interest  pass 
from  the  master  immediately,  or  through  the  attorney ;  for  then  ' 
VOL,  IV.  3  E  the 


LEASES  AND  TERMS  FOR  YEARS. 


76,  77. 


the  same  indenture  must  have  this  strange  effect  at  one  and  the 
same  instant,  to  draw  out  the  interest  from  the  master  to  the 
attorney,  and  from  the  attorney  to  the  lessee,  which  certainly  it 
cannot  do ;  and  therefore  all  such  leases  made  in  that  manner 
seem  to  be  absolutely  void,  and  not  good,  even  by  estoppel, 
against  the  attorney,  because  they  pretend  to  be  made  not  in  his 
own  name  absolutely,  but  in  the  name  of  another,  by  virtue  of 
an  authority  which  is  not  pursued.  This  case  therefore  of  mak- 
ing leases  by  a  letter  of  attorney,  seems  to  differ  from  that  of  a 
surrender  of  a  copyhold,  or  of  livery  of  seisin  of  a  freehold,  by 
.-,  letter  of  attorney;  for  in  those  cases  when  they  say,  We  A.  and 

ise'  B.,  as  attornie^ofC.,  or  by  virtue  of  a  letter  of  attorney  from  C., 
of  such  a  date,  -&c.,  do  surrender,  &c.,  or  deliver  to  you  seisin  of 
such  lands ;  these  are  good  in  this  manner,  because  they  are  only 
ministerial  ceremonies  or  transitory  acts  inpais,  the  one  to  be 
done  by  holding  the  court  rod,  and  the  other  by  delivering  a  turf 
or  twig;  and  when  they  do  them  as  attornies,  or  by  virtue  of  n 
letter  of  attorney  from  their  master,  the  law  pronounces  there- 
upon as  if  they  were  actually  done  by  the  master  himself,  and 
carries  the  possession  accordingly :  but  in  a  lease  for  years  it  is 
quite  otherwise,  for  the  indenture,  or  deed  alone,  convey  the 
interest,  and  are  the  very  essence  of  the  lease,  both  as  to  the 
passing  it  out  of  the  lessor  at  first,  and  its  subsistence  in  the 
lessee  afterwards :  the  very  indenture,  or  deed  itself,  is  the  con- 
veyance, without  any  subsequent  construction  or  operation  of 
law  thereupon;  and  therefore  it  must  be  made  in  the  name  and 
style  of  him  who  has  such  interest  to  convey,  and  not  in  the  name 
of  the  attorney,  who  has  nothing  therein.  But  in  the  conclusion 
of  such  lease  it  is  proper  to  say,  In  witness  whereof  A.  B.  of  such 
a  place,  &c.,  in  pursuance  of  a  letter  of  attorney  hereunto  annexed, 
bearing  date  such  a  day  ;  or  if  the  letter  of  attorney  be  general, 
and  concern  more  lands  than  those  comprised  in  the  present 
tease,  then  to  say,  In  pursuance  of  a  letter  of  attorney,  bearing 
date  such  a  day,  &c.,  a  true  copy  whereof  is  hereunto  annexed, 
hath  put  the  hand  and  seal  of  the  master,  and  so  write  the  master's 
name,  and  deliver  it  as  the  act  and  deed  of  the  master  (a);  in 
which  last  ceremony  of  delivering  it  in  the  name  of  the  master 
by  such  attorney,  this  exactly  agrees  with  the  ceremony  of 
surrendering  by  the  rod,  or  making  livery  by  a  turf  or  twig, 
by  the  attorney,  in  the  name  or  as  attorney  of  his  master; 
which  proves  that  there  is  a  great  diversity  between  using  the 
name  of  the  attorney  in  the  making  of  leases,  and  using  his 
name  in  making  a  surrender  of  copyhold,  or  livery  of  seisin  of  a 
freehold  estate. 


(a)  |j  It  is  im- 
material 
whether  the 
attorney  place 
his  own  name 
first  or  last, 
provided  the 
deed  be  exe- 
cuted in  the 
name  of  the 


principal. 

Therefore,  an 

execution  thus,  "  for  A  B.  (the  principal),  C.  D.  (the  attorney), 

Back,  a  East,  142-!! 


is  good.   Wilks  v. 


Moore,    - 

B*.  191. 
yer,  133. 


The  king,  by  letters  patent,  gave  authority  to  his  surveyor  to 
make  such  leases  of  such  lands,  reserving  the  ancient  rent,  and 
the  surveyor  makes  leases  by  indenture  between  the  king  ex  und 
parte,  and  «7.  £  ex  alterdparte,  and  the  indenture  testatur  quod 


(I)  Leases  by  those  who  fierce  lid  a  particular  Estate,  $c.  787 

dominus  rex  dimisit,  $c.,  and  the  conclusion  was,  in  cujus  ret  tes- 
timonium  the  surveyor  sigillum  siium  apposuit:  the  Court  held 
these  leases  to  be  void,  because  not  pursuant  to  his  authority ; 
for  a  bailiff  cannot  make  leases  in  his  own  name,  though  it  be 
but  de  anno  in  annum,  and  of  lands  usually  let,  but  he  ought  to 
make  them  in  the  name  of  his  master;  so  here  the  surveyor 
ought  not  to  have  put  his  own  seal  to  the  lease,  but  the  seal  of 
the  king,  for  without  the  king's  seal  it  cannot  be  his  lease ;  and 
the  manner  of  pleading  such  lease  proves  this,  for  the  words  are, 
quod  dominus  rex  per  A.  B.  sigillum  suum  apposuit ;  and  a  great 
case  was  cited,  where  such  lease  by  a  bailiff,  in  his  own  name, 
was  held  to  be  void. 

In  ejectment  the  case  was,  that  one  A.  devised  lands  to  B.  his  Cro.  Eliz.  678. 
son  in  tail,  with  divers  remainders  over,  and  makes  one  C.  over-  734- 
seer  of  his  will,  and  willed  that  he  should  have  the  education  of 
his  son  till  he  came  to  the  age  of  twenty-one,  and  to  receive,  set, 
and  let  for  the  said  B.,  the  said  lands  so  given  him.  and  thereof 
to  account  to  the  said  B.,  being  allowed  his  charges,  %c.  C, 
makes  a  lease  for  seven  years  in  his  own  name  with  reservation 
of  rent  to  himself;  and  this  lease,  by  computation,  was  to  con- 
tinue half  a  year  after  B.'s  attaining  his  full  age;  and  if  this 
lease  was  good  for  any  part  of  the  term,  was  the  question, 
C.  being  dead,  and  B.  not  yet  of  age  ?  and  it  was  argued  to  be 
good  for  the  whole  term,  or  at  least  during  the  minority  of  the 
son,  and  only  void  for  so  much  as  exceeded  the  full  age  of  the 
son,  and  that  C.  had  an  interest  in  the  land,  and  not  a  bare 
authority  only;  for  then  all  leases  must  have  been  made  in  the 
name  of  the  infant,  and  so  he  might  avoid  them  whenever  he 
thought  fit,  which  the  testator  never  intended  to  empower  him 
to  do.  But  Popham,  Clench,  and  Fenner  held  that,  as  this 
devise  is,  C.  rtvzs  but  a  guardian  for  nurture,  and  could  not  make 
leases  at  his  own  will  and  pleasure;  for  then  he  might  make  them 
for  one  hundred  years;  but  here  he  can  only  make  leases  at  will, 
for  there  is  no  other  time  certain  appointed,  and  he  is  but  in  the 
nature  of  a  bailiff,  and  accountable;  and  therefore  it  was  ad- 
judged that  the  lease  was  void.  From  this  case  it  appears,  that 
if  the  authority  had  been  sufficient  to  enable  him  to  have 
made  leases  for  years,  such  leases  made  by  him  during  the 
continuance  of  that  authority  would  not  have  determined  there- 
with, but  should  have  subsisted  during  the  whole  term  for  which 
they  were  made;  and  the  infant  in  such  case  could  not,  when 
he  came  of  age,  have  avoided  them,  as  he  may  leases  made 
by  his  guardian  in  socage,  if  he  thinks  fit,  because  the  lessee 
would  have  been  in  by  the  will  and  devise,  not  by  the  guardian 
pur  nurture,  admitting  the  authority  or  devise  had  been  sufficient 
for  that  purpose,  which  in  none  of  the  following  cases  of  devises 
it  seems  to  be. 

One  devises  land  to  his  son  when  he  comes  to  the  age  of  Moore,  774. 
twenty-four  years,  and  in  the  mean  time  that  his  executor  shall  Yetv.  73. 
have  the  oversight  and  dealing  of  all  his  lands  and  goods :  this  ^2"ter  T" 
gives  the  executor  no  interest  to  make  a  lease  certain  for  years,  £>yer,  26.  b. 

3  E  2  but 
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Cro.Eliz.  190 
Parker  v. 
Plummer. 
Cro.Eliz.  352 
Smith  v. 
Havens, 
Hob.  485. 
Balder  v. 
Blackbourn, 
Dyer,  aio. 
pi.  34- 


Moore,p].i43 

3   CO.    19,    2:0. 

Boraston's 
case.     Ch. 
Ca.  114- 
a  Ch.  Rep. 
136. 
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but  only  an  authority  to  oversee  and  order  the  land  in  right 
of  the  son,  and  for  his  use  and  benefit,  as  wanting  discretion  to 
manage  it  himself;  but  the  whole  estate  remains  in  the  mean 
time  in  the  son  by  descent,  and  the  executor  can  only  make 
leases  at  will;  for  there  is  no  express  devise  to  him  of  the 
lands  till  the  son  comes  to  twenty-four,  nor  any  express  autho- 
rity to  make  leases  for  years  in  the  mean  time;  and  the  heir 
shall  not  be  disinherited,  though  but  for  a  time,  without  a  mani- 
fest intent  in  the  will  to  that  purpose.  And  where  in  that  case, 
the  son  died  before  he  came  to  twenty-four  years  of  age,  it  was 
held,  that  whether  the  devise  gave  the  executor  an  interest  or 
an  authority  only,  yet  it  determined  by  the  death  of  the  son, 
whenever  that  happened;  for  it  was  only  affixed  to  his  care 
of  the  son,  and,  consequently,  determined  by  his  death,  and 
was  never  intended  to  exclude  the  next  heir  till  the  son  should 
or  might  have  attained  his  age  of  twenty-four  years ;  and  then 
the  executor  having  power  to  make  leases  at  will  only,  the  next 
heir  may,  whenever  he  thinks  fit,  determine  them  by  entry,  or 
otherwise. 

But,  if  the  words  of  the  will  had  been  that  the  executor  should 
have  the  land,  or  the  profits  of  the  land,  to  his  own  use,  without 
account,  till  the  son  should  come  to  twenty-four,  provided,  or  to 
the  intent  that  he  should  bring  up  and  educate  his  child  or  chil- 
dren ;  this  would  not  only  amount  to  a  trust  and  confidence  in 
the  executor,  but  would  also  fix  such  an  interest  in  him  for 
answering  the  purposes  of  the  will,  as  would  go  to  his  executors, 
though  he  should  die  before  the  son  attained  the  age  of  twenty- 
four  years;  and  the  education  of  ihe  child,  or  children,  is  no  such 
matter  of  privity  or  confidence,  but  that  another  may  do  it  as 
well;  and,  consequently,  in  this  case,  such  executor  may  make 
leases  for  years,  till  the  son  should  or  might  attain  to  the  age  of 
twenty-four  years;  and  this  would  not  determine,  though  the 
son  should  die  before  that  age,  till  by  computation  of  time  he 
might  have  attained  that  age,  if  he  had  lived. 

One  devised  lands  to  his  wife  de  anno  in  annum,  till  his  son 
should  come  to  the  age  of  twenty-one  years :  this  was  by  all  the 
justices  held  such  an  interest  as  would  determine  by  the  death  of 
the  son,  though  before  twenty-one ;  for  the  intent  was  only  that 
his  wife  should  have  the  lands  during  the  minority  of  the  son,  by 
reason  of  his  supposed  incapacity  to  manage  them  during  that 
time,  which  reason  is  at  an  end  by  his  death :  and  this  the 
rather  appears  to  be  his  intent  by  the  words  de  anno  in  annum, 
which  are  executory  and  applicable  to  each  single  year,  and 
shew  his  caution,  not  to  give  it  to  his  wife  for  any  determinate 
number  of  years,  lest  his  son  should  die  in  the  mean  time,  whose 
death,  or  attainment  of  twenty-one  years,  he  intended  should  be 
the  determination  of  the  wife's  interest.  But,  by  Dyer,  it  would 
have  been  otherwise,  if  the  words  had  been,  till  the  son  should 
or  might  come  to  that  age.  And  therefore  this  case  differs  from 
Boraston's  case,  and  the  other  cases,  which  were  adjudged,  upon 
a  special  reason,  that  for  payment  of  debts,  or  for  the  support 

and 
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and  provision  of  the  devisee  or  executrix,  or  for  maintenance  of 
his  children  generally,  where  he  had  several;  there  in  such 
cases,  though  the  son  to  whom  it  was  devised  at  such  an  age 
should  die  before  that  age,  yet  the  executrix,  or  devisee,  should 
have  such  an  interest  vested  in  them  for  those  purposes,  as  should 
not  determine  till  the  son  should  or  might  have  attained  that 
age,  if  he  had  lived  ;  and,  consequently,  such  executrix,  or  de- 
visee, may  make  lease  for  years,  which  shall  continue  as  long  as 
their  own  interest  therein. 


789 


1  1.  Of  Leases  made  pursuant  to  Fencers  in  private  Conveyances 
and  Settlements. 

As  in  the  settlements  of  estates  in  families,  it  is  usual  to  limit  i  Burr.  no. 

but  estates  for  life  to  the  present  takers,  to  prevent  their  power  Vlde  a^  ^e 

of  alienation  and  defeating  their  issue  of  the  provision  intended  ^f  Lord*"  ^ 

them  by  such  settlements  ;  and  yet  it  is  necessary  the  land  com.  Mohun, 

prised  in  such  settlements  should  be  continued  in  the  occupation  letter  (E); 

and  manurance  of  tenants  and  farmers,  who,  being  skilled  in  the  ^nd  note> 

arts  of  husbandry,  know  best  how  to  improve  and  manage  them  ^^  Of  jaw 

to  advantage  ;    therefore,   to  encourage  the  industry  of  such  adopted  in 

farmers,  it  is  become  customary  to  empower  the  tenants  for  life  cases  of  ec- 

to  grant  leases  for  a  certain  time>  which  otherwise  they  could  clesiastical 

not  do,  having  themselves  but  an  uncertain  interest  determin-  Q^eases"' 

able  on  their  deaths.     It  will  therefore  be  necessary  to  consider  made  by 

these  kind  of  leases,  and  how  far  their  pursuing  or  deviating  tenant  in 

from  the  several  powers  whereon  they  are  founded  will  invalidate  ^  under 

them,  and  how  far  not;  as  also  upon  what  sort  of  settlements  0^\\ 

such  powers  may  be  reserved,  and  what  not.  apply  equally 

to  leases 

made  by  virtue  of  powers  in  settlements.]  ||  This  position  is  certainly  not  founded.  In  several 
instances  those  decisions  even  differ  from  each  other,  according  to  the  words  cf  the  statutes 
upon  which  they  severally  arose.  Sugd.  Pow.  565.)! 


Tenant  for  life,  upon  a  settlement  made  12  Jac.  i.  had  power 
to  make  leases  of  all  or  any  of  the  lands  which  at  any  time  there- 
tofore  have  been  usually  demised  or  let  in  possession  for  three 
lives,  or  any  number  of  years  determinate  on  three  lives,  or  for 
twenty-one  years,  or  under,  reserving  the  rent  thereupon  now 
yielded  or  paid,  or  more,  so  long  as  the  lessees,  their  executors 
and  assigns  should  duly  pay  the  rents,  and  perform  the  conditions, 
according  to  the  true  meaning  of  their  indentures  of  lease.  The 
tenant  for  life  makes  a  lease  of  several  parts  of  those  lands,  for 
years  determinable  on  three  lives,  so  long  as  the  lessees,  their 
executors  and  assigns,  duly  pay  the  rents,  $c.  (verbatim  as  in  th« 
power),  reserving  the  same  rents  which  were  reserved  12  Jac,  I. 
when  the  settlement  was  made,  and  specifying  particularly  what 
those  rents  were;  and  there  being  other  lands,  called  Lqfield, 
which  were  found  not  to  have  been  in  lease  since  1  2  Eliz.  (when 
they  were  let  for  twenty-one  years,  at  ioo/.  per  ann.  rent),  he  now 
leases  those  lands  for  twenty  -one  years,  rendering  i  ool.  per  ann, 
rent,  and  with  the  same  clause  as  in  the  other,  w'i.  so  long  as 

3  E  3  the 
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the  lessees,  their  executors  and  assigns,  duly  pay,  Sfc.    The  rents 
due  at  Mich,  for  the  lands  in  the  first  lease  were  found  to  be  in 
arrear,  but  paid  in  a  month  after ;  and  the  rent  upon  the  lease 
of  Lofield  was  duly  tendered,  but  not  received ;  and  before  the 
next  rent-day  the  defendant,  as  heir  at  law  in  remainder,  en- 
tered, upon  whom  the  lessees  re-entered  to  maintain  their  leases, 
Sfc.     i .  It  was  agreed,  that  the  limitation  in  the  several  leases, 
so  long  as  the  lessees,  their  executors  and  assigns  duly  pay,  &>c. 
was  well  warranted  by  the  power  being  in  terminis  the  same 
with  the  power,  and  therefore  was  good.     2.  That  by  non-pay- 
ment of  the  rent  at  the  days,  the  leases  were  determined,  so  that 
no  acceptance  after  could  save  or  set  them  up  again.     3.  It 
seemed  to  be  agreed  that  the  first  lease  was  good,  because  ex- 
pressly found,  that  the  rents  reserved  were  the  same  as  were 
reserved  1 2  Jac.  i .  and  that  necessarily  implies  that  those  lands 
were  then  in  lease,  and  being  ancient  lands,  they  shall  be  pre- 
sumed to  have  been  usually  demised ;  and  the  rather,  because 
no  doubt  was  made  of  this  at  the  trial.     But  4.  It  was  adjudged 
that  the  lease  of  Lofield  was  not  warranted   by  the  power; 
i.  Because  the  qualifications  annexed  to  the  power  of  leasing 
shew,  that  land  not  so  qualified  was  not  to  be  leased :  now  the 
land  to  be  leased  by  virtue  of  this  power  was  such  as  had  been 
actually  let,  which  must  be  twice  at  least ;  but  Lofield  appears 
to  have  been  let  but  once ;  therefore  not  within  the  power.    Also, 
usually  may  signify  the  common  continuance  of  land  in  lease; 
as  land  leased  for  500  years  long  since  is  land  usually  demised, 
though  it  were  demised  but  once ;  but  then  the  words,  at  any 
time,  shew  that  it  must  be  of  lands  which  had  been  usually  at  all 
times  let,  which  Lofield  was  not,  being  out  of  lease  for  above 
twenty  years  before  the  settlement.     But  chiefly  and  lastly  this 
lease  was  adjudged  void,  because  the  power  was  to  make  leases, 
reserving  the  rent  thereupon  now  yielded  or  paid,  viz.  at  the 
time  of  the  settlement ;  and  this  land  not  having  been  leased  for 
twenty  years  before,  could  be  under  no  reservation  of  rent  at 
that  time,  and,  by  consequence,  the  rent  thereupon  then  reserved 
(which  was  none)  could  not  be  reserved  upon  any  after-lease  so 
to  be  made :  and  the  words  (or  more)  will  not  hold,  because 
they  are  words  of  relation,  and  must  refer  to  some  rent  before, 
which  here  was  none  at  all.     Besides,  more  or  less  are  words  of 
comparison,  and  comparatives  necessarily  suppose  a  positive; 
but  nothing  or  no  rent  is  a  mere  privative.    And  yet  the  objection 
against  this  construction  seems  considerable;  for  it  was  said, 
a  Jon.  31.         that  the  words  (at  any  time  heretofore  usually  demised]  imply  that 
some  lands  were  not  then  in  lease ;  therefore  the  clause  of  re- 
serving the  rents,  which  were  then  yielded  and  paid,  must  ex- 
tend only  to  the  rent  of  such  lands  as  were  then  in  lease,  and 
not  of  the  others,  which  were  not  then  in  lease :  yet  since  he 
had  a  power  of  leasing  them,  if  they  had  been  at  any  time  there- 
(a}  2  Roll         tofore  usually  demised,  he  might  lease  them,  reserving  what  rent 
Abr.  462.         he  pleased ;  and  so  is  one  (a)  book  express  in  point  as  to  the 
Cumberford's    reservation.     But  the  difference  between  that  case  and  this  is, 
case.  that 


(I)  Leases  by  those  who  have  but  a  particular  Estate,  Sfc.-  791-' 

that  there  the  power  was  to  let  all  or  any  the  lands  generally, 
without  any  restraint;  whereas  this  is  restrained  to  lands  usually 
letten,  which,  as  appears  afore,  this  of  Loield  was  not,  having 
been  le^  but  once  ;  and  therefore  the  very  power  of  leasing  fails 
as  to  that;  otherwise  the  reservation  of  a  rentj  though  none 
was  reserved  before,  seems  no  great  objection  against  the  lease  : 
ideo  q-iuere  ? 

A  settlement  was  made  to  the  use  of  A.  for  life  with  re-  Vent.  394. 
mainders  over,  provided  that  the  tenant  for  life  may  make  leases  ajtev>  15°' 

of  the  premises,  or  any  part  thereof,  so  as  upon  every  lease  there  3    e  *w4i 

J  547-      v>  ai 


i  i  ,  r*  ^L     i      j  •  - 

be  reserved  55.  an  acre  for  every  acre  or  the  land  or  premises  so-v.  Wakrtnan. 

demised:  the  tenant  for  life  leases  a  rectory,  (which  was  not  in- 

cluded within  the  settlement,  and  consisted  only  of  tithes,  with- 

out  any   glebe,)    reserving   rent,   or   without   any  rent   at   alt 

reserved  ;  and  if  this  were  a  good  lease  within  this  power  was  the 

question?     It  was  argued  not,  because  construction  is  to  be 

made  upon  the  whole  clause,  and  the  latter  words,  which  ap- 

point the  reservation  of  5$.  rent  for  every  acre  of  land,  shall 

restrain  the  general  import  of  the  word  premises  to  land  only, 

which  can  only  consist  of  acres  ;  otherwise  it  may  as  well  be 

said,  where  a  power  is  to  make  leases,  so  as  the  ancient  rent 

be  reserved,  that  you  may,  by  virtue  of-  this  power,  lease  lands 

which  were  never  before  demised,  and  that  the  words  ancient  rent 

bhall  only  be  applied  to  the  lands  -which  had  been  anciently  or 

usually  demised.     But  it  was  answered  and  resolved  by   the 

Court,  that  this  lease  was  within  the  power,  and  so  would  a 

lease  of  land,  not  usually  demised,  in  the  case  before  put;  for 

the  power  being  general  and  affirmative  at  first  to  make  leases 

of  all  or  any  part,  the  restraint  which  comes  after  under  the  so 

as,  $c.t  shall  be  extended  no  farther  than  the  very  words  them- 

selves import,  that  is,  in  the  one  case,  to  so  much  an  acre  for 

that  which  consists  of  acres,  and  in  the  other,  to  the  ancient  rent 

for  that  which  was  anciently  or  usually  demised.     And  this  re-  a  Roll.  Abr 

solution  was  founded  chiefly  on  Cumberford's  case,  where  the  *6*- 

power  was  to  make  leases  of  all  or  any  part,  -  so  as  such  rent,  or 

more,  were  reserved  upon  every  lease  as  was  reserved  within  the 

space  of  two  years  before  ;  and  a  lease  was  made  of  part  of  these 

lands  which  had  not  been  demised  within  two  years  before;  and 

it  was  resolved  to  be  a  good  lease,  and  that  he  might  reserve  any 

rent  he  pleased,  because  the  power  was  general  to  lease  all  ;  and 

therefore  the  restrictive  clause  should  be  applied  only  to  such 

lands  as  had  been  demised  within  two  years  before  :  but  Hale,  in 

the  principal  case,  said,  if  it  had  been  res  Integra,  he  might  per- 

haps be  of  another  opinion.     Note  also,  this  case  seems  against 

the  case  of  Vaugh.  28.  before. 

[Lord  Ferrers  was  tenant  for  life  under  a  settlement,  in  which  Goodtitle  v. 
there  was  the  following  power,  viz.  "  That  it  should  be  lawful  Funucan, 
"  for  the  tenants  for  life  respectively,  from  time  to  time,  and  at 
"  all  times  during  their  respective  natural  lives,  and  when  they 
"  shall  respectively  come  into,  and  be  in,  the  actual  possession  of 
"  the  aforesaid  manors  and  premises,  by  virtue  of  the  limitations 

3  E  4  "  afore- 
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«'  aforesaid,  by  indentures  under  their  hands  and  seals,  to  demise 
"  all  or  any  of  the  said  manors,  messuages,  land?,  tenements, 
"  and  hereditaments  hereinbefore  mentioned,  or  any  part  there- 
"  of,  to  any  person  or  persons  whomsoever,  in  possession,  but 
"  not  by  way  of  reversion  or  future  interest,  for  the  term  of 
"  twenty-one  years  absolute,  or  any  less  absolute  term ;  or  for 
"  any  term  or  number  of  years  determinable  upon  one,  two,  or 
"  three  lives,  so  as  upon  every  such  lease  or  leases  respectively 
"  there  be  reserved  and  made  payable  during  the  continuance 
"  of  such  lease  or  leases  respectively,  to  be  incident  to,  and  go 
"  along  with  the  immediate  reversion  or  remainder  of  the  pre- 
"  mises  so  leased,  so  much  or  as  great  yearly  rents  as,  or  more 
"  than  now  is,  and  are  paid  and  yielded,  or  agreed  to  be  paid  and 
"  yielded  for  the  same,  or  proportionably  for  any  part  thereof." 
Lord  Ferrers,  under  this  power,  granted  a  lease  to  the  defendant 
for  ninety-nine  years,  if  she  should  so  long  live.  Part  of  the  pre- 
mises comprised  in  the  lease  consisted  of  manors  and  manerial 
rights  which  had  never  been  leased  before,  and  also  of  a  fishery 
which  had  been  let  before,  but  was  not  at  the  time  of  the  settle- 
ment.    Since  that  time,  it  had  been  let  again  at  155.     It  was 
objected,  that  the  manors  and  fishery  were  not  demisable  under 
the  power.     The  manors  had  never  been  let ;  the  fishery  was 
not  let  at  the  time  of  the  settlement;  and  the  power  required 
the  rent  then  paid,  or  more,  to  be  reserved.     Things  then  for 
which  no  rent  was  then  paid,  could  not  be  meant  to  be  compre- 
hended.    This  would  avoid  the  whole  lease ;  for  one  entire  rent 
was  reserved,  and  it  could  not  be  apportioned.     But,  by  the 
Court,  the  power  is  express  to  demise  the  manors  and  fishery. 
They  are  particularly  mentioned  in  the  settlement,    and  the 
power  goes  to  the  whole.     They  pay  under  this  lease  as  great  a 
yearly  rent  as  at  the  time  of  the  settlement,  for  they  paid  no- 
thing then.     The  words  therefore  are  complied  with,  and  this 
objection  could  only  stand  upon  intent.     But  no  such  intent  ap- 
pears.    The  manors  are  nominal,  —  of  no  value,  —  no  object  of 
yearly  income  —  the  fishery  worth  only  1 55.  a  year.     They  are 
convenient  to  the  lessee  living  on  the  land,  and  of  no  use  to  the 
remainder-man.     The  intent  was  to  give  leave  to  demise  all,  re- 
serving as  much  rent  in  the  whole  as  had  been  reserved  before. 
Besides,  the  words  at  the  end  of  the  power,  "  or  proportionably 
"  for  any  part  thereof,"  shew  that  it  was  the  intent  that  the 
quantum  of  the  rent,  and  not  any  particular  part  of  the  premises 
included  in  the  settlement,  was  to  guide  the  person  in  executing 
the  power. 

A.,  tenant  for  life  under  a  settlement,  in  which  there  was  a 
power,  that  any  person  who  should  be  actually  seised  of  the 
lands  by  virtue  of  the  settlement  might  make  a  lease  or  leases 
for  three  lives,  or  for  twenty-one  years,  of  all  or  any  part  of  the 
premises  therein  comprised,  at  such  yearly  rents,  or  more,  as  the 
same  "were  then  let  at,  granted  a  lease  of  the  capital  messuage  for 
twenty-one  years,  but  reserved  no  rent.  The  question  was, 
whether  the  capital  messuage  was  demisable  under  this  power, 

and 
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and  the  court  held  that  it  was  not.     For,  as  Lord  Mansfield,  in  the  House 
noticing  and  approving  (a)  this  case  observed,  the  qualification  an-  °^^T^\ 
nexed  to  the  power  of  leasing,  that  the  ancient  rent  must  be  re-  traceof  it 
served,   manifestly  excludes  the   mansion-house,   and  grounds  any  where  to 
about  it,  never  let.     No  man  could  intend  to  authorize  a  tenant  be  found.  j| 
for  life  to  deprive  the  representative  of  the  family  of  the  use  of  (a)DouS1-574. 
the  mansion-house ;  therefore,  the  words  in  such  a  case  shew, 
that  the  power  was  meant  to  extend  only  to  what  had  been 
usually  let.     By  that  means  the  heir  enjoys  all  the  premises  in 
the  settlement,  just  as  they  were  held  and  enjoyed  by  his  an- 
cestor, the  tenant  for  life.     He  has  the  occupation  of  what  was 
always  occupied,  and  the  rent  of  what  was  always  let.     The  na- 
ture of  the  thing  spoke  the  intent  as  forcibly  as  the  most  direct 
words  would  have  done.     It  was  demonstration.] 

||  Serjeant  Maynard  by  his  will  devised  several  manors,  mes-  Foot  v. 
suages,  $c.t  to  trustees,  and  (inter  al.)  the  manor  of  Beer  in  the  JJ^-J' Vin" 
county  of  Devon,  to  the  use  of  his  grandchild  Mary  Maynard  Authority, 
(since  Countess  of  Stanford)  for  life,  with  remainder  to  Lady  (G.  p.  9.) 
Hobart  for  life,  with  remainder  to  her  first  son,  fyc.,  with  re- 
mainder over.     In  the  will  there  was  a  power  in  the  words  fol- 
lowing, viz.   My  will  is,  that  my  grandchild  Mary  Maynard, 
when  she  by  virtue  of  any  clause  in  this  my  will,  or  the  meaning 
thereof,  shall  be  or  ought  to  be  in  the  possession  of  the  manor  of 
Beer,  and  afterwards  every  son  of  her,  or  their  sons  being  in 
possession  thereof,  and  of  the  age  of  twenty-one  years,  and  en- 
titled to  the  said  manor  of  Beer,  be  empowered  and  may  lease 
all  or  any  the  tenements  thereof  for  one,  two,  three,  or  four 
lives,  or  years  so  determinable,  in  possession,  reversion,  re- 
mainder or  expectancy,  and  under  the  new  rents  now  reserved, 
and  the  like  agreements  and  covenants  as  in  the  leases  now  in 
being,  and  by  the  present  tenants  thereof  respectively  to  be  per- 
formed and  kept,  so  as  all  leases  to  be  made  with  other  estates 
then  formerly  leased,  then  in  being,  exceed  not  four  lives,  [and  be] 
determinable  by  death  of  four  persons  at  most  in  one  tenement 
at  one  time.     Then  follows  this  clause;  Item,  my  will  is,  that 
T.  G.  and  every  other  agent  in  his  place  appointed  as  is  herein- 
after mentioned,  and  every  other  person  to  whom  the  premises 
shall  come  into  possession,  may  then  lease  the  same  or  any  part 
thereof  at  rack  or  at  most  reasonable  rent,  and  such  other  agree- 
ments for  reparations  and  against  waste,  as  they  can  reasonably 
agree  upon,  such  leases  not  to  exceed  the  term  of  seven  years. 
This  power  was  afterwards  confirmed  by  a  private  act  of  par- 
liament of  5  &  6  \V  &  M.  which  recites  the  will  verbatim,  and 
confirms  it,  and  likewise  creates  a  term  of  1000  years  to  raise 
money  to  pay  oft  incumbrances.     Afterwards  by  decree  in  the 
Court  of  Chancery  affirmed  in  Dora.  Proc.  in  a  cause  wherein  Sir  J.  Hobart 
Sir  John  Hobart  (then  an  infant)  was  plaintiff,  a  settlement  was  v;  Ea^  of 
directed  to  be  made  pursuant  to  the  will,  and  a  settlement  was  ?  g™  p  c  ,  j 
made  by  the  trustees,  but  there  was  a  small  variance  in  the  ° 
words  of  the  power  of  leasing  in  the  settlement  from  those  in 
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the  will,  viz.  instead  of  the-  words  {under  the  new  rents  now  re~^ 
served,  #c.)  as  in  the  will,  the  settlement  was  (so  as  the  rents  now 
reserved,  fyc.}  and  the  restriction  eomes  under  the  words  so  as,  fyc. 
The  plaintiff  claimed,  under  a  lease  for  three  lives  by  the  Countess 
of  Stamford  for  a  valuable  consideration  by  virtue  of  this  power, 
the  barton  of  Beer;  part  of  the  manor  of  Beer,  which  was  out 
upon  a  lease  for  lives  at  the  time  of  Serjeant  Maynard's  purchase, 
but  the  lives  happened  to  drop  before  he  made  his  will,  and  it 
was  in  hand  at  the  time  of  his  death.  The  plaintiff  filed. a  bill 
to  be  relieved  against  a  recovery  in  ejectment  by  defendant 
Marriot  to  whom  the  term  of  1000  years  was  assigned,  for  se- 
curing a  sum  of  money  lent  by  him  to  the  trustees,  and  that  the 
plaintiff  might  redeem  the  mortgage,  or  that  the  mortgage-term 
should  not  be  set  up  against  him  at  law  to  defeat  his  lease,  but 
that  he  might  be  at  liberty  to  try  the  validity  of  his  lease  at  law 
against  the  remainder-man,  Sir  John  Hobart.  The  bill  was 
dismissed  at  the  Rolls  for  defect  of  title  in  the  plaintiff  his 
Honour  being  of  opinion,  that  the  lease  was  not  warranted  by 
the  power,  and  therefore  determined  with  the  estate  for  the  life 
of  the  lessor.  From  this  decree  there  was  an  appeal  to  the 
Lord  Chancellour  King,  who  was  pleased  to  call  to  his  assistance 
Raymond  C.  J.,  Denton  J.,  and  Comyns  B.  After  hearing  the 
arguments  of  counsel  on  both  sides,  Lord  Raymond  declared  that 
he  and  his  brothers  were  all  of  opinion,  that  the  lease  made  to 
plaintiff  was  not  warranted  by  the  power.  It  is  very  difficult, 
he  said,  to  make  a  difference  in  reason  between  the  power  in 
the  settlement,  and  the  power  in  the  will ;  the  words  may  vary, 
but  the  sense  is  the  same.  This  power  is  in  prejudice  of  the 
remainder-man,  and  increases  the  interest  of  the  tenant  for  life, 
and  therefore  to  be  construed  strictly.  But,  supposing  there  be 
a  difference,  I  think  this  power  ought  to  be  taken  upon  the  foot 
of  the  will,  and  not  upon  the  settlement ;  the  power  in  the  will 
is  all  one  clause,  and  must  be  construed  together ;  and  the  case 
Vaugh.  28.  of  Tristram  v.  Viscountess  Baltinglass  is  a  case  in  point;  so  is 
supra,  789.  the  case  of  Bagot  v.  Oughton,  according  to  the  opinion  of  B.  R. 
8  Mod.  349.  to  whom  the  case  was  referred  by  Cowper  C.  The  settlement 
recites  the  will,  the  act  of  parliament,  and  the  decree,  and  if  the 
deed  does  make  any  difference,  it  must  be  contrary  to  the  will, 
act  of  parliament,  and  the  decree.  But  it  was  said,  the  defend- 
ant, Sir  John  Hobart,  does  admit  the  settlement  by  his  answer, 
and  therefore  is  concluded  by  it;  but  that  sounds  harsh  in  a 
court  of  equity ;  and  where  the  whole  state  of  the  case  appears 
upon  the  record,  the  admission  of  the  party  is  not  an  estoppel 
at  law.  As  to  Cumberford's  case,  which  had  been  relied  upon 
by  the  plaintiff's  counsel,  Hale  C.  J.  said,  if  it  had  been  res  In- 
tegra, he  should  have  been  of  another  opinion.  The  judgment 
a  Lev.  150.  in  Walker  v.  Wakeman  is  not  founded  upon  the  authority  of 
5  Mod.  378.  Cumberford's  case.  So,  in  the  case  of  Winter  v.  Loveday, 
Cumberford's  case  is  cited,  but  no  great  stress  laid  upon  it. 
But,  if  that  case  be  law,  it  should  not  be  carried  one  step 
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King  C.  It  does  not  appear  to  the  Court,  that  the  plaintiff' 
has  any  title,  and  therefore  it  is  not  proper  for  the  Court  to  re- 
move the  mortgage  out  of  the  way,  to  enable  him  to  try  the 
validity  of  his  lease  at  law.  Equity  will  not  set  up  the  settle- 
ment in  opposition  to  the  wilL  I  think  there  is  no  material 
difference  between  the  power  in  the  will,  and  the  power  in  the 
settlement ;  the  sense  is  the  same.  The  word  "  tenement "  in 
the  will,  in  legal  understanding,  has  a  general  signification;  but 
in  common  understanding  means  lands  holden  by  tenants ;  and 
this  appears  to  be  the  meaning  of  the  testator  by  the  subsequent 
power  to  demise  the  premises  for  seven  years  at  a  rack-rent. 
Vaughan,  28.  is  a  case  in  point;  and  since  the  Court  is  of 
opinion  that  the  lease  is  not  good,  it  is  not  proper  for  the  Court 
to  interfere  in  favour  of  the  plaintiff  to  set  this  mortgage  out  of 
the  way,  in  order  to  trouble  the  remainder-man  with  a  suit  at 
law.  Therefore  the  decree  of  dismission  at  the  Rolls  must  be 
affirmed.  || 

[Where  a  tenant  for  life  under  a  will,  with  a  power  to  let  all  or  Pomery 
any  part  of  the  premises,  so  as  the  usual  rents  be  reserved ;  and 
so  as  there  should  not  be  at  any  one  time  any  greater  or  larger 
estate  upon  any  one  tenement,  or  part  of  a  tenement  so  leased, 
than  for  three  lives,  or  for  ninety-nine  years,  determinable  on 
lives,  either  in  possession  or  reversion ;  and  so  as  such  lease  or 
leases  should  not  be  made  dispunishable  of  waste;  granted  a 
lease  of  tithes  'which  were  never  leased  before  the  making  of  the 
"mil ;  the  Court  held  that  such  lease  was  not  warranted  by  the 
power,  and  therefore  void.  It  was  most  manifestly  the  intent  of 
the  devisor,  that  nothing  should  be  let,  but  what  had  been  let 
before ;  that  those  who  were  to  enjoy  the  estate  after  him,  were 
to  enjoy  it  in  the  same  manner  as  he  had  done.  In  all  cases  [i  Burr,  izo.] 
on  the  construction  of  powers,  the  single  point  to  be  considered 
is,  the  intention  of  the  creator  of  the  power :  that  alone  must 
govern.] 

||  So,  where  a  testator  devised  his  lands  to  trustees  and  their  Doev.Rendle, 
heirs,  in  trust  to  the  use  of  A.  for  life,  with  several  remainders  3  M-  &  S.  99. 
over  in  strict  settlement;  and  gave  a  power  to  the  trustees,  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor, 
from  time  to  time  during  the  minorities  of  the  persons  to  take 
under  the  will,  and  afterwards  to  any  tenant  for  life  under  the 
limitations  aforesaid,  to  grant  leases  of  all  or  any  part  of  the 
premises,  for  not  exceeding  three  lives  in  possession  or  reversion, 
so  as  upon  such  lease  or  leases  there  be  reserved  the  ancient 
or  accustomed  yearly  rent  or  rents,  heriot  and  heriots,  and 
other  things  usually  paid  for  the  same  premises;  the  Court 
said,  that  as  in  Bagot  v.  Oughton,  the  nature  of  the  property 
proved  the  intention,  so  in  this  case,  they  thought  the  intention 
as  plainly  proved  by  the  character  of  some  of  the  parties  to 
whom  the  power  is  given.  It  was  to  the  trustees  that  the  power 
in  the  first  instance  was  given,  and  they  thought  it  never  could 
have  been  intended,  that  they,  who  might  have  had  an  interest 
for  a  day  only,  and  who  were  not  intended  to  have  a  beneficial 
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interest,  should  be  able  to  alter  the  nature  of  the  property,  and 
prevent  the  tenant  for  life  from  occupying  what  the  testator  had 
always  reserved  for  his  own  occupation.  The  necessary  pur- 
poses, therefore,  of  the  power  would  be  fully  satisfied  by  suf- 
fering the  trustees  and  the  tenant  for  life  to  let  what  had  been 
before  let.|f 
a  Roll.  Abr.  If  land  hath  been  leased,  by  virtue  of  a  contract,  from  year  to 

?6xZnT     j  n  T  year,  for  three  years,  this  cannot  be  said  to  be  usually  let,  be- 

(a)   LordC.J.  *  .,.    .    ,    •  t  U1 

Vauehan  upon  cause  this  ls  Dut  one  'ease,  though  renewable  every  year,  (a) 

citing  this  case  of  a  single  demise  (Vaugh.  38.),  said,  that  he  did  not  much  insist  upon  it,  for 
the  words  "  usually  demised"  may  be  taken  in  two  senses;  the  one,  for  the  often  farming,  or 
repeated  acts  of  leasing  lands;  the  other,  for  the  common  continuance  of  lands  in  lease;  for 
that  is  usually  demised ;  and  so,  land  leased  for  five  hundred  years  long  since,  is  land  usually 
demised,  that  is,  in  lease,  though  it  have  not  been  more  than  once  demised,  which  is  the  more 
received  sense  of  the  words,  land  usually  demised.  Indeed,  says  Mr.  Sugden,  the  common 
sense  of  mankind  must  revolt  at  a  distinction,  which  considers  lands  leased  for  one  hundred 
years  as  not  usually  demised,  because  the  term  was  granted  by  one  deed ;  but  allows  laud 
which  has  been  let  for  two  years  only,  upon  two  distinct  lettings,  to  come  within  that  de- 
scription. Sugd.  Pow.  568.|| 

Right  v.  [Lands  were  conveyed  on  a  marriage  to  trustees  and  their 

Thomas,  heirs,  to  the  use  of  one  for  life,  remainder  to  his  first  and  every 
3  B1UR  I44I6  otner  son  i°  ta^  ma^e>  $c">  with  a  proviso,  '*  that  it  should  be 
"  lawful  for  the  tenant  for  life,  and  his  wife,  during  their  re- 
"  spective  lives,  and  the  son  and  sons  of  their  respective  bodies, 
"  and  the  heirs  male  of  such  son  and  sons,  and  the  heirs  male 
"  of  tenant  for  life,  as  they  should  be  severally  and  successively 
"  in  possession  of  the  freehold  by  virtue  of  the  limitations  afore- 
**  said ;  and  for  the  said  trustees,  and  the  survivors  and  survivor 
'*  of  them,  and  the  heirs  of  such  survivor,  during  the  minority  of 
"  any  such  son  or  sons,  or  issue  male,  at  any  time  or  times,  by 
"  any  deed  or  deeds  to  be  signed  and  sealed  by  him  or  them  re- 
"  spectively,  in  the  presence  of  two  or  more  credible  witnesses, 
**  to  demise,  lease,  fyc.  to  any  person,  fyc.  either  in  possession  or 
'*  reversion  for  one  life,  or  for  two  or  three  lives,  fyc.,  all  or  any 
"  part  of  the  premises  which  had  been  usually  so  demised  and 
"  letten,  so  as  there  should  be  no  more  than  three  lives  in  being 
"  at  one  time,"  fyc.  A  lease  was  afterwards  made  by  indenture, 
fyc.  bearing  date  the  24th  of  June  1742,  between  the  trustees 
named  in  the  settlement,  (there  being  then  a  minority,)  and  J.S., 
of  part  of  the  premises,  in  consideration  of  a  fine  paid,  a  certain 
yearly  rent,  and  a  specific  sum  for  a  harriot.  Several  old  leases 
of  the  premises  were  shewn,  some  in  Queen  Elizabeth's  time,  and 
others  in  that  of  Henry  8th;  some  for  years,  and  others  for 
ninety-nine  years,  determinable  upon  three  lives:  and  among 
the  rest,  an  indenture  tripartite  bearing  date  the  1 5th  of  De- 
cember 1638,  whereby  one  of  the  ancestors  of  the  present  tenant 
for  life,  seised  in  fee,  in  consideration  of  natural  love  and  fatherly 
affection  to  his  second  son,  and  for  his  better  advancement,  live- 
lihood, and  maintenance,  covenanted  to  stand  seised  to  the  use 
of  himself  for  life,  then  of  his  second  son,  his  executors,  fyc.  for 
ninety-nine  years,  if  his  said  son,  or  any  woman  he  should 
marry,  or  any  issue  of  his  body,  should  so  long  live,  paying  unto 
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the  heirs  and  assigns  of  the  father  the  yearly  rent  of  4/.  payable 
quarterly ;  with  covenants  on  the  part  of  the  son  to  pay  the  rent, 
and  repair  the  premises.  The  question  was,  whether  a  covenant 
to  stand  seised  could  be  considered  as  an  evidence  of  the  usual 
manner  of  demising  ?  And  by  the  Court,  it  should.  There  is 
no  doubt,  but  that  these  lands  had  been  usually  leased  for  lives; 
and  the  usual  profits  made  by  iines.  A  covenant  to  stand  seised 
entered  into  by  the  owner  of  an  estate,  is  a  lease :  and  the  ob- 
jection, that  the  covenant  to  stand  seised  in  question  is  by  way  of 
provision  for  a  younger  child,  is  of  no  weight ;  for  it  is  every 
day's  experience;  nothing  being  so  common  as  the  making  of 
these  leases  for  the  benefit  of  younger  children.] 

||  But,  a  power  to  lease  for  one,  two,  or  three  lives,  or  for  any  Doe  v. 
term  of  years  determinable  upon  one,  two,  or  three  lives,  such  Halcombe, 
parts  of  the  estate  as  were  then  demised  "  for  any  such  time," 
was  considered  as  extending  only  to  leases,  such  as  are  usual 
where  all  the  lives  are  certain  and  co-existing;  and  not  includ- 
ing lands  which  had  been  demised  in  the  nature  of  a  family 
settlement  in  the  following  manner,  r;~.  for'  the  term  of  ninety- 
nine  years,  if  A.  (the  son  of  the  lessor),  or  any  woman  he  should 
marry,  or  who  should  be  his  wife  at  the  time  of  his  decease,  and 
any  son  of  his  body,  lawfully  begotten,  or  to  be  begotten,  which 
should  be  his  eldest  son  living,  or  in  •venire  sa  mere  at  the  time  of 
his  decease ;  or,  if  at  that  time  he  had  no  son  born,  nor  in  venire 
sa  mere,  then,  if  any,  his  eldest  daughter  should  be  then  living, 
or  in  venire  sa  mere,  or  any,  or  either  of  those  three,  viz.  of  the 
said  A.  and  such  his  wife  and  son,  if  any,  or  daughter,  if  no  son 
at  the  time  of  his  decease,  should  so  long  live,  remainder  to  B. 
(another  son  of  the  lessor)  for  the  term  of  ninety-nine  years  (in 
the  same  manner),  yielding  and  paying  during  the  said  term  the 
yearly  rent  of  twenty  shillings,  with  a  proviso,  that  the  lessor 
might  revoke  the  said  term  during  his  liie.)| 

If  a  feoiBnent  in  fee  be  made  to  the  use  of  A.  for  life,  re-  Co.  134.  a. 
mainder  to  B.  in  tail,  with  power  for  A.  to  make  leases  reserving,   J39- 
or  so  that  he  reserve  the  accustomable  rent,  payable  to  all  those  g^l     8T' 
who  shall  have  the  reversion  or  remainder;  if  A.  make  leases  And.***.*1 
accordingly,  these  leases  derive  their  essence  out  of  the  feoff-  Harcourtv, 
ment,  and  after  they  are  made  do,  in  point  of  time,  precede  all  Poo'e- 
the  other  estate  limited  by  that  feoffment;   so  that  the  rent  *6I|olI*Abr' 
thereupon  reserved  shall  go,  with  the  reversion  or  remainders  2  jon.  35. 
thereby  limited,  as  a  rent  properly  so  called,  and  not  as  a  sum 
in  gross;  and  therefore  those  in  reversion  or  remainder  may 
distrain,  or  have  an  action  of  debt  for  recovery  of  it,  as  if  they 
were  seised  in  fee,  and  bad  made  such  lease.     And  where  one 
book  (a)  calls  it  a  sum  in  gross,  this  is  denied  to  be  law  in  (b)  an-  (a)  Co.  139. 
other,  and  several  books  prove  it  a  rent.     But  in  Poph.  (c)  it  is  W  In  *  Jon. 
said  to  have  been  a  doubt,  in  the  Lord  Dyer's  time,  if  such  f/cjted  And'1 
leases  should  be  good,  unless  there  were  a  clause,   that  the  2J3.    a  ROU. 
feoffees,  and  their  heirs,  should  stand  seised  to  the  use  of  such  -Air.  261. 
lessees;  for  which  reason  it  may  not  perhaps  still  be  amiss  to  ( 
insert  such  a  clause,  though  such  leases  have  ever  since  been  held 
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to  be  good  without  such  clause:  for  since  the  same  deed  that 
limits  the  estates  to  A.  and  B.  gives  A.  power  to  make  leases  for 
such  a  determinate  time,  these  leases  cannot  be  derived  out  of 
the  interest  of  A.,  for  that  being  but  for  his  own  life,  is  not  com- 
mensurate to  such  leases,  which  at  all  events  are  to  last  for  such 
a  time ;  and  if  such  leases  were  to  determine  at  A.'s  death,  the 
power  would  be  nugatory  and  idle,  because  without  it  he  might 
have  made  such  leases;  but  the  power  being  to  make  leases 
which  shall  endure  longer  than  the  life  of  A.9  these  leases,  when 
they  are  made,  must  be  derived  out  of  the  same  root  as  the 
estate  of  A.  himself  is,  that  is,  out  of  the  estate  of  the  feoffees, 
who  for  that  purpose  have  a  kind  of  scintilla  juris  left  in  them 
to  serve  such  future  leases  when  they  are  made,  and,  by  conse- 
quence, must  be  seised  to  the  use  of  such  lessees;  and  then 
the  statute  of  27  H.  8.  c.  10.  presently  carries  the  possession  ac- 
cordingly ;  and  the  power,  being  coeval  with  the  other  estates, 
may  well  subject  them  to  the  execution  thereof;  since  he  who  is 
master  of  his  own  estate,  may  dispose  of  it  upon  what  terms  he 
thinks  fit. 

But  these  leases  can  only  be  made  by  virtue  of  such  powers 
upon  estates  executed  by  transmutation  of  possession  :  therefore, 
if  one  bargains  and  sells  lands  to  another  by  indenture  enrolled 
for  the  life  of  the  bargainee,  with  power  for  the  bargainee  to 
make  leases  for  three  lives,  or  twenty-one  years ;  yet  this  is  of 
no  effect  to  give  him  any  such  power;  for  here  is  no  trans- 
mutation of  the  possession  at  law,  but  only  a  use  raised  by  virtue 
of  the  consideration,  to  which  the  statute  immediately  carries  a 
possession,  according  to  that  use;  but  for  the  residue  of  the 
estate,  it  continues  wholly  in  the  bargainer,  as  it  was  before ; 
and  then  the  persons  who  are  to  be  the  lessees  being  unknown, 
no  consideration  can  arise  from  them  to  the  bargainer,  and,  by 
consequence,  no  other  use  can  then  be  drawn  out  of  him.  And 
if  the  use  does  not  arise  at  the  time  of  the  bargain  and  sale, 
it  can  never  arise  after;  because  when  the  deed  is  once  per- 
fected, its  operation,  as  to  creating  any  new  or  further  interest, 
is  then  at  an  end,  and,  consequently,  no  leases  can  be  made  up- 
on such  a  conveyance,  for  want  of  a  consideration  to  raise  a  use 
to  the  lessees. 

So,  if  one  covenants  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  his  wife  for  life,  with  divers  remainders  over, 
with  a  power  for  the  covenantor,  for  divers  good  causes  and  con- 
siderations, to  make  leases  for  lives  or  years,  fyc.,  this  power  is 
perfectly  void,  so  that  he  cannot  by  virtue  thereof  make  leases, 
even  to  his  sons  or  daughters,  or  any  other  of  his  blood,  much 
less  to  strangers ;  because  such  general  consideration  can  raise 
no  use  at  all,  and  no  averment  of  a  particular  consideration  can 
help  it,  because  his  intent  appears  to  be  general,  with  regard  to 
the  persons  to  take  such  leases,  as  to  the  consideration  whereon 
they  are  to  be  made ;  for  his  intent  then  was  not  to  demise  to 
one  person  more  than  to  another;  and  since  such  leases  are  to 
arise  and  take  their  effect  out  of  the  estate  of  the  covenantor, 

there 
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there  must  be  a  consideration  to  raise  a  use  for  that  purpose  at  Gilb.  Uses,  46. 
the  time  of  the  covenant  made ;  which  in  this  case  there  cannot 
be,  when  neither  the  persons  nor  the  consideration  are  known :  and 
if  there  be  no  consideration  to  raise  such  use  at  the  time  of  the 
covenant  perfected,  it  can  never  arise  after,  because  the  further 
operation  of  the  deed  then  ceases.  But  upon  a  feoffment,  Jine, 
or  recovery,  where  the  estate  is  executed,  and  a  change  of  the  pos- 
session made  presently,  there,  no  consideration  is  requisite  to 
raise  any  of  the  uses ;  and  then,  by  virtue  of  the  power  which  is 
created  at  the  same  time  with  the  conveyance  itself,  the  lease 
may  be  made  at  any  time  after. 

And  yet  where  one  covenanted  to  stand  seised  to  the  use  of  Ch.  Ca.  101. 
himself  for  life,  remainder  to  his  eldest  son,  with  power  for  him-  ^>  26*- 
self  to  lease  a  small  part  for  forty  years,  which  he  accordingly  Gr^  *n 
afterwards  did,  for  a  provision  for  a  younger  child;  though  at  Chandler, 
law  this  was  not  good,  yet  the  Lord  Chancellour  Egerton,  upon  4oEliz. 
a  bill  in  Chancery,  decreed  relief,  because  the  son  claimed  by  pT^^"?1" 
the  same  conveyance  by  which  the  power  was  limited,  and  the  Treby  in  his 
conveyance  was  intended  to  have  been  by  livery,  but  that  the  argument  in 
father  was  advised  such  covenant  to  stand  seised  would  do  as  Bath  and  Mon- 
well;  and  the  law  in  Mildmay's  case  was  not  then  adjudged;  so  taS}ie's  <j*se» 
that  neither  the  party  nor  his  counsel  did  then  know  but  that  such  « 

*  J    l_         1  acUlic  rcuMHl 

power  was  warranted  by  law.  for  supporting  the  lease.] 

A  husband  seised  of  lands  in  right  of  his  wife,  he  and  his  wife  Godb.  317. 
levy  a  fine  to  the  use  of  themselves  for  their  lives,  and  after  to  the  pi- 4 19- 
use  of  the  heirs  of  the  wife ;  proviso,  that  it  shall  and  may  be  law- 
ful to  and  for  the  said  husband  and  wife,  at  any  time  during  their 
lives,  to  make  leases  for  twenty-one  years,  or  three  lives ;  and  the 
wife  being  covert,  made  a  lease  for  twenty-one  years  :  it  was  ad- 
judged a  good  lease  against  the  husband,  though  made  when  she 
was  a  feme  covert,  and  although  it  was  made  by  her  alone,  by 
reason  of  the  proviso.  This  is  the  case  -verbatim,  as  it  is  put  in 
the  book :  but  surely  the  reporter  must  be  mistaken  ;  for,  as  it  is 
put,  there  appears  no  power  for  the  wife  solely  to  make  leases,  but 
only  in  conjunction  with  her  husband ;  therefore  the  power  must 
be  intended  for  the  wife  soiely,  or  for  the  husband  and  wife,  or 
either  of  them  ,•  and  then,  no  doubt,  such  lease  by  the  wife  alone 
will  bind  the  husband,  because  it  takes  its  essence  out  ofthejine, 
to  which  both  were  parties  and  consenting. 

[One  seised  in  fee,  on  his  marriage  with  a  second  wife,  settled  Bayley  v. 
lands  on  himself  for  life,  then  on  his  wife  for  life,  then  on  the  Warf>urton, 
issue  of  that  marriage,  then  to  the  use  of  his  eldest  daughter  by  Cora* Rep' 
his  former  wife,  and  to  the  heirs  of  her  body,  fyc.     There  was  a  494* 
proviso,  that  it  should  be  lawful  for  the  wife,  during  her  life,  to 
demise  the  premises  to  any  person  for  such  term,  with  and  under 
such  conditions,  rents,  and  reservations,  in  such  manner  to  all 
intents  as  tenant  in  tail  may  do  by  statute  3  2  H.  8.  for  the  term 
of  one,  two,  or  three  lives,  upon  and  under  such  reservations 
and  rents,  and  in  such  manner  as  tenant  in  tail  was  enabled  to 
do  by  that  statute.     The  husband  died,  and  the  wife  married 
again,  and  she  and  her  second  husband  demised  the  premises 
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Mann, 
•i  Ves.  157. 


pursuant  to  the  power.  Two  questions  were  made ;  first,  whether 
the  lease  made  by  the  husband  and  wife,  when  the  power  was 
given  to  the  wife  alone,  were  a  good  execution  of  the  power,  or 
whether  it  were  not  suspended  by  the  marriage?  Secondly, 
whether  this  lease  by  the  husband  and  wife  ought  not  to  have 
been  made  by  fine  ?  As  to  the  first  question,  the  Court  held, 
that  this  was  a  good  execution,  notwithstanding  the  power  was 
to  the  wife  only.  As  to  the  second,  that  no  fine  was  necessary; 
for  the  estate  of  the  lessees  was  not  derived  from  the  lessors,  but 
arose  out  of  the  estate  of  the  feoffees  or  releasees  named  in  the 
original  settlement :  that  therefore,  nothing  more  was  requisite 
to  the  raising  of  an  estate  to  the  lessee,  than  what  was  required 
by  the  deed  creating  the  power ;  which  was  only  an  indenture 
signed  by  the  party  making  the  lease,  and  made  in  such  manner 
as  the  32  H.  8.  requires  in  leases  by  tenant  in  tail.] 

'.8  Co. '69,  70.  A.,  seised  of  a  reversion  in  fee  expectant  upon  an  estate  for 
,a  Roll.  Abr.  life  to  B.,  covenants  to  levy  a  fine,  fyc.  to  the  use  of  himself  for 
260.  Whit-  jjf  remainder  to  the  use  of  himself  in  tail,  &c..  with  power  to  A. 
lock's  case,  ,  ,  .  •  /•  11 

3  Mod.  468,      to  make  any  lease  or  leases  in  possession  or  reversion  of  all  or 

269.  Lutwich  any  the  premises,  provided  that  such  lease  or  leases  do  not 


v.  Piggott 
||  In  this  last 
case,  the 
power  was  to 
-  demise  for 
three  lives,  or 
tiuenty~one 
years,  or 
under,  or  for 
any  time  or 
term  of  years 
upon  one,  two, 
or  three  lives, 


exceed  three  lives  at  the  most,  or  twenty-one  years,  and  so  as 
the  accustomable  rent  be  reserved,  payable  during  such  lease  OBS 
leases :  a  fine  is  levied  accordingly :  then  A.  makes  a  lease  to  €• 
for  ninety-nine  years,  if  two  lives  should  so  long  live,  to  begin 
after  the  death  of  B.,  rendering  i^l.  per  annum  (the  ancient 
rent)  to  him,  his  heirs  and  assigns,  and  to  such  person  and  per- 
sons to  whom  the  inheritance  shall  after  his  death  appertain ; 
and  if  this  was  a  good  lease,  pursuant  to  his  power,  was  the 
question  ?  It  was  adjudged  that  it  was :  because  the  first  part  of 
the  power  was  to  make  leases  absolutely  and  indefinitely,  in  pos- 

uiree  lives,  .  .  j-i  •     ,       i  •    i  r  1 

or  as  tenant  in  session  or  reversion,  and  the  restraint  which  came  alter  was  only 
tail  in  posses-  that  they  should  not  exceed  three  lives,  or  twenty-one  years, 
sion  might  do.  which  this  lease  does  not;  for  though  it  is  for  ninety-nine  years, 
The  lease  yet  jt  jg  (^terminable  on  two  lives,  which  is  less.  Besides,  the 
ftTwasVo"  power  being  to  make  leases  as  well  in  reversion  as  in  possession, 
and  for  lives  as  well  as  years,  could  not  have  been  executed,  as 
to  making  leases  for  lives,  in  any  other  manner  (a);  for  they  could 
not  be  made  for  lives  in  reversion,  as  they  may  for  years  deter- 
It  was  insisted  minable  on  lives ;  and  a  lease  in  such  manner  was  most  conso- 
that  a  lease  nant  to  the  nature  of  his  estate,  which  was  but  a  reversion  after 
for  twenty-one  tne  estate  for  life  to  B.  But  the  Court  agreed,  that  if  one  hath 
years  only,  de-  pOwer  generally  to  make  leases  for  three  lives,  he  cannot  make  a 


ninety-nine 
years  deter- 
minable  upon 
three  lives. 


lease  for  ninety-nine  years,  if  three  lives  so  long  live;  for  this  is 
not  pursuant  to  his  power,  which  was  only  to  make  leases  for 
granted.  But  three  lives;  and  there  being  no  other  liberty  given  in  the  power, 
he  cannot  vary  from  it,  because  such  powers  being  to  charge  the 
inheritance  of  a  third  person,  are  to  be  taken  strictly.  2.  It  was 
adjudged,  that  the  reservation  was  good,  because  such  lease,  after 
it  is  made,  comes  in  by  virtue  of  the  power  above  all  the  limit- 
ations, and  takes  its  essence,  not  out  of  the  estate  for  life,  but  out 
of  the  estate  of  the  conusees  before  all  the  other  estates,  and  then 
15  they 


upon  lives, 
could  be 


was  over- 
ruled. 

(a)  Com.  Rep 
39.  per  Holt 
C.J. 

Hotley  v. 
Scott, 


(I)  Leases  by  those  who  have  but  a  particular  Estate,  $c.  801 

they  coming  in  after,  in  the  nature  of  reversioners,  the  reserv-  Lofft,  316. 

ation  to  them  is  good.  an^  s^e 

Dougl.  572.    Campbell  v.  Leach,  Ambl.  740.  || 

It  was  said  by  the  judges,  in  3  Keb.  that  the  construction  in  3  Keb.  746. 
Whitlock's  case,  that  a  person,  having  power  to  make  leases  for 
three  lives,  could  not  make  a  lease  for  ninety-nine  years  deter- 
minable  on  three  lives,  was  too  nice,  and  expressly  contrary  to 
the  intent  of  the  parties. 

Yet  in  a  late  case,  where  A.  made  a  settlement,  and  limited  Mich. 
the  estate  to  himself  for  life,  remainder  to  his  son  B.  for  life,  ^j|°'^'p0 
with  several  remainders  over,  with  a  power  to  B.  when  he  came  ham,  in^B-R^ 
into  possession,  to  assign  or  limit  the  same  to  any  woman  that  he  z  Stra.  092. 
should  marry,  or  for  the  ttse  or  in  trust  for  her,  in  lieu  of  her 
jointure;  B.  on  his  intermarriage,  by  deed  reciting  his  power, 
demised  the  estate  to  trustees  for  ninety-nine  years,  in  trust  for 
her,  if  she  should  so  long  live  :  though  it  was  agreed,  that  this 
was  no  greater  estate  than  by  the  power  he  was  enabled  to  make, 
being  to  determine  on  her  death,  and  that  an  estate  for  years 
was,  in  the  eye  of  the  law,  of  shorter  duration  than  an  estate  for 
life;  yet  it  was  resolved,  that  the  power  being  positive,  and  spe- 
cifying what  estate  was  to  be  limited,  ought  to  be  construed  and 
pursued  strictly,  being  to  arise  out  of  the  estate  of  a  third  per- 
son (a)  ;  and  they  agreed  the  rule  laid  down  in  (b)  Whitlock's  (a)  [The 
case,  that  all  positive  particular  powers  must,  in  all  material  cir-  widow  after- 
cumstances,  be  positively  and  particularly  pursued. 

Chancery;  and  Lord  Talbot  held  the  lease  to  be  warranted  by  the  power,  saying,  that  it  was 
not  a  defective,  but  a  blundering  execution,  and  he  decreed  the  defendant  to  pay  all  the  costs 
both  at  law  and  in  equity.  ^  Burr.  1147.  z  Ves.  644.  ||And  this  decision  of  Lord  Talbot  was 
cited  by  Lord  Mansfield  as  supporting  his  favourite  doctrine,  that  whatever  is  an  equitable 
ought  to  be  deemed  a  legal  execution  of  a  power.  Zouch  v.  Woolston,  a  Burr.  1147.  But 
it  appears  from  a  report  of  the  case,  which  is  to  be  found  in  the  Appendix  to  Mr.  Sugden's 
Treatise  of  Powers,  that  Lord  Talbot  admitted  clearly  that  the  power  was  not  well  executed 
at  law,  but  he  relieved  the  wife  on  the  general  rule  of  equity.  In  a  late  case  before  Lord 
Redesdale  (Shannon  v.  Bradstreet,  i  Sch.  &  Lefr.  71.),  in  which  his  Lordship  combated  the 
above  doctrine  of  Lord  Mansfield,  he  said,  that  if  Lord  Mansfield  found  fault  with  the  decision 
in  the  case  of  Rattle  v.  Popham,  as  he  was  represented  to  have  done,  he  (Lord  Redesdale) 
thought,  with  deference,  that  there  was  no  ground  for  the  remark.  In  a  later  case  (Roe  v. 
Prideaux,  10  East,  158.),  where  the  power  authorized  a  lease  "  for  any  number  of  years  not 
"  exceeding  twenty-one  years,  or  for  the  life  or  lives  of  any  one,  two,  or  three  person  or  per- 
"  sons,  so  as  no  greater  estate  than  for  three  lives  be  at  any  one  time  in  being  in  any  part  of 
"  the  premises,"  the  Court  held,  that  the  power  authorized  a  lease  for  years  or  a  lease  for 
lives,  but  not  a  lease  for  years  determinable  upon  lives.  They  relied  upon  the  distinction  in 
Whitlock's  case,  where  the  power,  as  in  this  case,  particularized  the  species  of  lease,  and  they 
treated  the  case  of  Rattle  v.  Popham  as  well  decided  at  law.  See  also  Churchman  v.  Harvey, 
Ambl.  335.  This  doctrine,  that  whatever  is  an  equitable,  ought  to  be  considered  as  a  legal 
execution  of  a  power,  is  now  completely  exploded.  Wykham  v.  Wykham,  18  Ves.  415,)! 
(b)  8  Co.  70.  Ley,  74.  Co.  45.  Same  rule  laid  down. 

One  had  power  in  effect  to  make  leases  for  the  lives  of  A.,  B.,  3  Keb.  44. 
and  C.,  and  he  makes  a  lease  to  them  for  three  lives,  and  the  life  Alsop  v.  Pine, 
of  the  longer  liver  of  them:  this  was  held  to  be  sufficient  within 


rw 
the  power,  because  for  three  lives  generally,  and  for  three  lives  10  East,  549., 

and  the  longer  liver  of  them,  is  all  one,  since  without  such  words  where  under'a 
it  would  have  gone  to  the  survivor.  devise  of  seven 

different 

estates  to  a  sister,  brothers,  and  nepbew  respectively,  one  to  each  stock,  including,  as  to  six 
VOL.  IV.  ,  F  of 


802 


LEASES  AND  TERMS  FOR  YEARS. 


of  the  estates  three  several  lives  in  succession  on  each  estate,  and  as  to  the  seventh,  which  in 
the  first  instance  was  only  limited  to  two  persons  for  life  in  succession,  giving  those  two  a 
power  "  to  add  another  life  or  lives  to  make  three,  in  like  manner  as  after  mentioned  for 
other  persons  to  do  the  same;"  and  then  giving  this  general  power,  "  that  wltcn  and  so  often 
as  the  lives  on  either  of  the  estates  before  given  shall  be  by  death  reduced  to  ttvo,  that  then 
it  shall  be  in  the  power  of  the  person  or  persons  then  enjoying  the  said  estate  or  estates  to 
renew  the  same  with  the  person  or  persons  to  whom  the  revenue  thereof  shall  belong,  by 
adding  a  third  life  in  such  estate,  and  paying  such  reversioner  two  years'  purchase  for  such 
renewal;  and  also  to  exchange  either  of  the  said  two  lives  on  payment  of  one  year's  pur- 
chase;" it  was  holdcn,  that  this  power  of  renewal  authorized  only  the  addition  of  one  life 
to  the  three  on  each  estate,  and  one  exchange  of  a  life.|) 


«  Bulstr.  216. 
Cro.  Ja.  249. 
Roll.  Rep.  12. 
a  Roll.  Abr. 
a6o.     Fox  v. 
Prickwood. 


(a)  ||  Q.U.  as  to 
this,  and  see 
what  Mr.  Sug- 
den  says  of  it 
in  his  Treatise 
of  Powers, 
585.  note.  || 

Talbot  v. 
Tipper, 
Skin.  427. 
Sugd.Pow. 

340. 


Palm.  468. 
Cro.  Eliz.  5. 
6  Co.  33. 
Leon.  35.    . 

3  Leon.  130. 

4  Leon.  64. 
Moore,  199. 
Poph.  9. 
Yelv.  222. 
Cro.  Ja.  318. 
a  Roll.  Abr. 
*6i. 

Raym.  247. 
Ever,  357, 
Leon.  36. 

3  Leon.  71. 

4  Leon.  66. 
2  Roll.  Abr. 
261. 


Tenant  in  fee  makes  a  lease  for  life,  and  after  levies  a  fine  to 
the  use  of  J.  S.  for  fifteen  years,  remainder  to  the  use  of  himself 
for  life,  with  power  for  himself  to  make  leases  for  twenty-one 
years,  or  three  lives  in  possession;  and  the  question  was,  if  by 
virtue  of  this  power  he  might  make  leases  during  the  continu- 
ance of  the  term  for  fifteen  years,  or  not  till  after  that  was  ended  ? 
and  per  curiam  clearly,  he  may  make  leases  presently  in  pos- 
session ;  for  the  power  issues  out  of  the  whole  estate,  and  by- 
virtue  thereof  he  may  make  leases  in  possession  presently,  and 
need  not  stay  till  the  term  end  («),  or  the  lands  come  into  pos- 
session, and  the  termor  shall  have  the  rent  reserved  thereon. 
And  they  agreed,  that,  as  this  power  was,  he  could  not  make 
leases  in  reversion,  but  the  term  of  fifteen  years  was  immediately 
subject  to  the  power,  and  when  that  is  executed  it  will  charge  the 
possession. 

|j  Where  lands  were  settled  to  A.  for  life,  then  to  trustees  for  a 
term  upon  such  trusts  as  A.  should  direct,  and  then  to  uses  in 
strict  settlement,  with  a  power  of  leasing  to  A.,  and  A.  first 
declared  the  trusts  of  the  term  for  payment  of  his  debts,  and 
then  granted  a  lease  in  exercise  of  his  power;  it  was  objected, 
that  the  estate  was  bound  by  the  declaration  of  trust  by  A.,  and 
that  he  could  not  afterwards  execute  his  power  so  as  to  over- 
reach the  term ;  but  the  objection  was  over-ruled,  for  the  term 
was  originally  subject  to  the  power  being  contained  in  the  same 
deed,  and  he  having  executed  his  power,  the  lease  is  precedent 
to  the  term,  and  controuls  it.|| 

Tenant  for  life,  with  power  to  make  leases  for  twenty-one 
years,  rendering  the  ancient  rent,  makes  a  lease  for  twenty-one 
years,  to  begin  such  a  day  after:  this  is  not  pursuant  to  the 
power,  and  consequently  void,  because  pro  tempore  it  is  a  future 
lease,  which  this  power  does  not  warrant,  but  it  ought  to  be 
made  in  possession;  for  if  he  might  make  leases  in  reversion,  or 
infuturo,  though  but  a  month  after,  he  might  as  well  make  them 
to  begin  twenty  years  after,  or  after  his  death,  and  so  defeat  the 
intent  of  the  power,  which  being  to  charge  the  estates  of  third 
persons,  is  to  be  taken  strictly. 

But,  where  a  husband,  seised  of  lands  in  right  of  his  wife, 
made  a  lease  for  twenty-one  years  pursuant  to  32  H.  8.  c.  28. 
and  after,  by  a  private  act  of  parliament  it  was  enacted,  that  the 
husband  should  have  those  lands  for  his  life,  remainder  to  his 
wile  for  life,  and  that  all  leases  and  grants  thereof  made  or  to 

be 
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be  made  by  the  husband  for  three  lives,  or  twenty-one  years,  See  Sugd. 

reserving  the  ancient  rent,  should  be  good;  and  the  husband  Pow-  -S^z. 

after  made  a  lease  of  these  lands,  to  begin  after  the  expiration 

of  the  first  lease  ;  it  was  held  good  ;  for  the  lands  being  in  lease 

at  the  time  of  the  making  of  the  act,  the  intent  of  the  act  seems 

to  warrant  such  lease  in  reversion,  and  the  rather,  because  there 

was  no  restraint  from  making  leases  in  reversion,  as  there  is  in 

32  H.  8.  c.  28.  which  seems  implicitly  to  give  a  power  of  leasing 

them  in  reversion.     But  they  agreed,  that  if  the  lands  had  not 

been  in  lease  at  the  time  of  making  the  act,  or  if  a  lease  had 

been  made  in  possession  pursuant  to  the  act,  the  husband  could 

not  in  either  of  these  cases  have  made  a  lease  in  reversion,  or  to 

begin  at  a  future  time;  because  then  the  power  might  well  be 

executed  by  making  leases  in  possession,  which  here,  having  but 

a  reversion  himself,   he  could  not.     It  was  also  held,   that  a 

commission  from  the  queen  to  make  leases  for  twenty-one  years, 

to  save  her  the  trouble  of  making  them,  would  not  warrant  leases 

in  reversion. 

[So,  tenant  for  life  of  the  reversion  of  lands  that  were  in  Coventry  r. 
lease  for  lives,  by  virtue  of  a  power  under  a  settlement,  (providing  Coventry, 
"  that  it  should  be  lawful  for  every  person  who  should  be  ac-    ,j0^'  ijxhi* 
"  tually  seised  of  the  freehold  of  the  premises  limited  in  use,  to  case  was 
<;  make  leases  of  any  part  thereof  which  had  been  usually  letten  argued  se- 
"  for  lives  or  years,  of  which  he  should  be  so  actually  seised  by  7e      times, 
"  virtue  of  the  limitations  aforesaid,  by  indenture,  for  any  term  around  of  the 
"  not  exceeding  twenty-one  years,  or  determinable  on  one,  two,   decision  is 
"  or  three  lives,  $c.  so  as  there  were  not  ill  any  part  of  the  n°t  stated. 

"  premises  so  leased  at  any  one  time,  any  more  or  greater  The  S?56' 
-,  *          /»  11  •  scivs  i\ir* 

••  estate  or  estates  than  for  twenty-one  years  or  three  lives,  or  siigden,  per- 

"  for  any  number  of  years  determinable  upon  three  lives,")  haps,  turned 
made  several  leases  for  ninety-nine  years,  to  commence  from  the  (a  conjecture 

death  of  a  remaining  life  in  a  former  lease.     And  the  question  ?"£  seems 
.„    .  ,       fortified  by  a 

was,  if  these  leases  were  pursuant  to  the  power  t     It  was  ob-  manuscrip't- 

jccted,  that  they  were  leases  in  reversion.     But  it  was  answered,  report  of  the 
that  when  a  man  made  a  settlement  of  the  reversion  of  lands  de-  observations 

wised  for  life  or  years  to  the  use  of  one  for  life,  with  power  to  °f  "I6  Chief 

J   „      ,  ,  7.        ,   *  Justice  im- 

make  leases  generally,  he  may  make  a  lease  during  the  contmu-  mediately 

ance  of  a  former  lease,  to  commence  after  the  former,  as  other-  after  the  first 

wise  his  power  would  be  ineffectual.  argument, 

since  dis- 

covered in  Line.  Inn  Libr.}  on  the  particular  penning  of  the  power,  with  a  "  so  as  there  were 
not,"  #c.;  and  upon  the  old  leases  and  the  reversionary  lease  there  were  not  at  any  one 
time  upon  any  of  the  lands  demised  more  or  greater  estates  than  estates  for  years  determin- 
able upon  three  lives  :  the  court  therefore  might  well  have  relied  on  this  clause  as  evidence 
of  the  intention  that  leases  in  reversion  might  be  granted,  so  as  with  the  leases  in  possession 
they  did  not  exceed  the  limits  pointed  out.  Mr.  Sugden  adds,  it  seems  far  from  clear  that  at 
the  present  day  a  lease  in  reversion  would  be  supported  under  a  general  power,  although  the 
estate  was  in  lease  at  the  time  of  the  settlement,  unless  there  were  some  direct  evidence,  as 
in  this  case,  of  the  intention  of  the  parties.  Sugd.  Pow.  584,  585.!) 


However,   where  C.  under  a  power  to  make  leases  for  one,  Baynes  v. 

two,  or  three  lives,  or  for  twenty-one  years,  reserving  the  an-  ™ep0n'  S 

cient  rent,  demised  to  B.  for  twenty-one  years,  to  commence  gut     ™* 
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case  did  not     after  the  death  of  7.  and  M.,  who  were  tenants  for  life  at  the 

receive  a          time  of  making  the  settlement,  and  who  lived  for  several  years 

ision,but    after.  j(.  wag  ]10](]en    tllat  the  power  was  not  wej|  executet|    t],e 

Wdb  tKI*  1  I       *  /* 

journed,  *ease  being  to  commence  tnfuiuro.'] 

other  questions  arising  therein.  And  it  is  observable,  that  the  court  are  said  by  the  re- 
porter to  have  founded  their  resolution  on  this  point  on  the  case  of  Slocomb  v.  Hawkins,  as 
reported  in  Yelverton,  222.,  and  on  that  of  Sussex  v.  Wroth,  as  cited  2  Roll.  Abr.  261.  and 
6  Co.  33.,  both  of  which  cases,  upon  the  statements  in  those  books,  apply  only  where  rever- 
sionary leases  are  made  under  a  power  attaching  upon  estates  in  possession.  Pow.  on  Powers, 
419.  See  also  Sugd.  Pow.  584. 


Doe  v.  Hiern, 
5  M.  &  S.  40. 


Doe  v.  Cal- 

vert,  2  East, 
376. 


(a)  Hid 

(b)  Doe  v. 
Snowden, 
a  Bl.  Rep. 

1224' 

i  Roll.  Abr. 
a6i.    Hele 
v.  Green,  ad- 
judged on 
a  special 
verdict. 


Lev.  167. 
Sid.  260. 
Raym.  132. 
Keb.  778- 
910.    Opey 
v.  Thomasius ; 
%  vide  4  Mod. 
6.  Marquis  of 
Antrim  v. 
Duke  of 
Buckingham, 
i  Ch.  Ca.  17. 
j  Sid.  101. 


I)  Under  a  power  to  tenant  for  life  to  lease  for  ninety-nine 
years  determinable  on  one,  two,  or  three  lives,  a  lease  for  ninety- 
nine  years,  if  A.  should  so  long  live,  to  commence  from  the 
death  of  B.  and  C.  (two  lives  on  which  a  subsisting  lease  for 
lives  was  determinable)  was  holden  to  be  void. 

Under  a  special  power  to  lease  in  possession,  and  not  in  re- 
version, a  lease  for  years  granted  to  the  tenant  then  in  posses- 
sion, habendum  as  to  the  arable  land  from  the  i3th  of  February 
preceding,  and  as  to  the  rest  of  the  premises  to  begin  from  a 
future  day,  was  holden  to  be  void ;  although  it  was  made  ac- 
cording to  the  custom  of  the  country,  and  the  lands  had  been 
before  granted  in  the  same  way  by  the  person  creating  the 
power.  But,  where  a  tenancy  from  year  to  year  has  expired,  a 
lease  in  possession  may  be  duly  granted  (a),  although  the  old 
tenant  has  a  right  to  depasture  the  meadow,  fyc.  till  a  future 
day.  (6)|| 

One  possessed  of  a  manor  for  ninety-nine  years,  by  his  will 
devises  it  to  A.  his  wife  for  her  life,  with  power  to  let,  set,  or  make 
estates  out  of  it,  and  that  in  as  ample  a  manner  as  I  myself  might, 
if  I  tvere  living  ,•  and  after  the  death  of  A.  he  devises  it  to  B. 
his  daughter,  and  the  heirs  of  her  body  begotten,  and  dies,  and 
A.  being  his  executrix,  consents  to  the  devise,  and  after  makes  a 
lease  of  part  of  the  said  manor  to  C.  for  ninety-nine  years,  if 
three  lives  so  long  live,  and  dies:  this  was  adjudged  a  good 
lease  against  B.  the  daughter ;  though  it  was  objected,  that  A. 
had  power  to  dispose  of  it  only  during  her  own  life,  because 
otherwise  she  might  defeat  the  remainder  limited  to  the 
daughter.  But  the  court  held,  that  the  disposition  made  by 
her  should  continue  after  her  death,  otherwise  the  power  would 
be  merely  idle,  since  without  it  she  might  have  disposed  of  it 
during  her  own  life. 

One  seised  of  lands  in  fee  makes  a  lease  for  ninety-nine  years, 
if  three  lives  should  so  long  live,  and  after  settles  the  reversion 
on  himself  in  tail,  with  power  to  make  leases  for  one,  two,  or 
three  lives,  or  for  twenty-one  years  in  possession  ;  and  after  he 
makes  a  lease  for  twenty-one  years,  to  begin  after  the  expiration 
of  the  first  lease;  and  if  this  was  pursuant  to  his  power,  was  the 
question  ?  And  the  court  agreed,  that  where  tenant  in  posses- 
sion makes  a  settlement  with  power  to  make  leases  generally, 
there  he  can  only  make  leases  in  possession ;  but,  where  he  that 
makes  the  settlement  had  only  a  reversion  at  the  time,  there,  he 

may 
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may  make  leases  out  of  that  reversion  ;  for  that  agrees  with  the  S.  C.  and 
intention  of  the  parties,  which  is  to  be  the  guide  in  the  construe-  Sands  v. 
tion  of  all  such  powers:  but  here,  the  power  being  expressly  to  j^S61".  *  Ld. 
make  leases  in  possession,  this  lease,  which  was  of  the  reversion     a^m'  79** 
only,  is  not  within  the  power,  as   the  court  seemed  to  aoree; 
though  it  was  urged,   that  a  lease  in  prcesenti  of  the  reversion 
was  consonant  to  the  intent  of  the  parties,  and  such  a  lease  in 
possession  as  the  nature  of  his  estate  would  admit  of;  ideo  quaere? 
And  note,   the  case  of  Slocomb  v.  Hawkins,  as  ft  is  reported  in  Cro.  Ja.  318. 
Cro.  Ja.  [and  also  in  Brownlow,]  seems  to  impeach  the  diversity  by  the  name 
agreed  on  by  the  court;  for  there  it  is  put,  that  tenant  in  fee  of  of>shec°mb 
a  manor,  which  was  then  in  lease  for  years,  levies  a  fine  thereof  j'jp    kjns> 
to  the  use  of  himself  for  life,  remainder  to  his  eldest  son  in  tail,   i4g.  S.  C. 
with  power  for  the  tenant  for  life  to  make  leases  at  any  time  for 
twenty-one  years;  and  before  the  first  lease  expired  the  tenant 
for  life  made  a  lease  for  twenty-one  years,  to  begin  after  the  de- 
termination of  the  first  lease,  and  died;  and  though  the  settle- 
ment itself  was  of  a  reversion,  and  the  power  general,  yet  this 
lease  in  reversion  was  adjudged  void  ;  for  that,  as  the  court  said, 
it  ought  to  have  been  a  lease  in  possession.    But  Yelverton,  who  Yelv.  ^^^. 


reports  the  same  case,  mentions  it  as  a  settlement  of  lands  in  pos-  ^y  tne 
session  (a),  and  that  the  tenant  for  life  made  a  lease  for  twenty-  ^  ^£-comb  v" 
one  years,  and  after,  before  the  expiration  thereof,  made  another  (a)V^m-ng. 
lease  for  twenty  -one  years,  to  begin  after  the  expiration  of  the  ton,  in  his  ar- 
first  lease;  and  this  second  lease  was  adjudged  clearly  void,  and  ?ument  in 

•ontrary  to  the  meaning  of  the  power.  SP6^  v*- 

Thomasms, 

notices  this  difference  between  the  reporters,  and  says  that  the  record  of  the  case  does  not 
warrant  Croke's  report.    Raym.  133.  || 

Devisee  for  life,  with  power  to  make  leases  for  twenty-one  Leon.  147. 
years,  whereupon  the  old  and  accustomed  rent  shall  be  reserved,  Reatl  v-  Nashe. 
makes  a  lease  for  twenty-one  years,  under  the  old  rent,  $c.  and   See  *he  nex5 
a  year  before  the  expiration  of  that  lease  he  makes  a  lease  to  ° 
another  for  twenty-one  years,  to  begin  presently  :  this  lease  seems 
to  be  good  within  his  power  as  a  concurrent  lease,  because  it  is 
no  charge  upon   the  reversion,   nor  is  there  any  more  than 
twenty-one  years  in  toto  against  the  reversioner  ;  but  this  power 
would  not  warrant  the  making  of  leases  in  reversion  ;  for  then 
he  might  charge  the  inheritance  ad  infinitum. 

[Lord  Ferrers  was  tenant  for  life  under  a  settlement  in  which  Goodtitle  v. 
there  was  a  power,  for  the  tenants  for  life,  respectively,  when  Funucan, 
they  should  respectively  come  into  and  be  in  actual  possession  P^,USi|'56*' 

of  the  premises  settled,   by  indentures  under  their  hands  and  "       !?  power 
,.  /»    i  •  i  •  dt  ia'S^  supra. 

seals,  to  qemise  all  or  any  of  the  said  premises,  or  any  part  791. 

thereof,  in  possession,  but  not  by  way  of  reversion  or  future 
interest,  $c.  Part  of  the  premises  subject  to  the  power  were 
let  by  the  agent  for  the  tenant  for  life  by  agreement  in  writing, 
from  the  ijth  March  1775  to  occupy  rill  the  loth  March  1776, 
to  three  persons,  and  the  rest  was  at  the  time  of  the  lease  in  the 
occupation  of  tenants  at  will.  Afterwards,  on  the  17th  of 
August  1775,  L°rd  Ferrers,  by  indenture,  reciting  the  power, 

3  F  3  demised 
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demised  part  of  the  premises  to  the  defendant  for  ninety-nine 
years,  from  Lady-day  then  last,  if  she  should  so  long  live,  at  the 
yearly  rent  of,  fyc.  It  was  objected  to  this  lease  upon  motion 
for  a -new  trial,  (the  defendant,  the  lessee,  having  gotten  a 
verdict  in  ejectment  brought  by  the  remainder-man  to  recover 
the  premises  leased,)  that  it  was  a  lease  in  reversion,  and,  there- 
fore, contrary  to  the  power  and  void ;  for  it  was  contended  that 
Lord  Ferrers,  at  the  time  of  this  demise,  could  not  grant  an 
immediate  lease  in  possession,  because  part  of  the  premises  were 
then  let,  under  an  express  agreement,  for  a  term  of  which 
several  months  were  then  to  run ;  and  though  the  rest  was  stated 
to  have  been  in  the  hands  of  tenants  at  will,  yet,  as  the  law 
•  then  stood,  they  must  be  considered  as  tenants  from  year  to 
year,  and  entitled  to  six  months'  notice.  »  Lord  Ferrers^  it  was 
insisted,  could  not  have  brought  an  ejectment  against  any  of 
them  at  the  time  of  the  demise,  and  therefore  had  no  immediate 
possessory  right;  such  right  and  the  right  to  recover  in  eject- 
ment being  convertible.  It  made  no  difference  to  this  question, 
that  the  subsisting  leases  were  not  by  deed,  since  a  parol  lease 
for  three  years,  or  less,  was  equally  effectual  with  a  lease  by 
indenture;  and  the  Court  could  not  draw  the  line  and  say,  that 
a  lease  granted  under  a  power  like  the  present  should  be  good 
although  there  was  a  subsisting  term  of  seven  months  at  the  time 
of  granting  it;  but  should  be  void  if  there  was  a  subsisting  term 
for  seven  years:  the  legislature  only,  or  the  parties,  could  draw 
such  a  line.  Sir  Orlando  Bridgman,  the  father  of  conveyancers, 
and  who  probably  invented  these  powers,  laid  it  down,  it  was 
said,  that  all  leases,  where  there  was  a  particular  estate  out,  were 
leases  in  reversion.  And  the  interposition  of  the  legislature  in 
4  Geo.  2.  c.  28.  §6.  to  enable  landlords  to  renew  leases  for  lives, 
although  the  under-tenants  should  not  likewise  surrender,  cor- 
roborated this  doctrine.  But  it  was  answered  by  the  other  side; 
first,  that  the  tenants  assented  to  this  lease,  and  surrendered 
their  possession  before  the  execution  of  it,  in  order  to  make  it 
valid.  This  had  been  expressly  left  by  the  judge  to  the  jury, 
who  found  that  the  defendant  was  in  possession  at  the  time  of 
the  execution.  Secondly,  that  if  the  jury  had  not* found  the 
lessee  to  have  been  in  possession,  still  this  would  be  'good  as  a 
concurrent  lease:  for  this  Read  v.  Nashe  was  cited,  and  the 
reason  there  given  for  supporting  the  lease  was  said  to  be  a 
strong  one;  namely,  that  the  inheritance  was  not  charged  in 
the  whole  with  more  than  twenty-one  years.  No  authority,  it 
was  said,  had  been  cited  against  this  case,  nor  any  answer  given 
to  the  reasoning  in  it.  Thirdly,  that,  in  respect  of  the  power, 
all  the  subsisting  leases  were  leases  at  will  •,  there  was  no  out- 
standing lease  as  against  the  remainder-man ;  he  would  not  have 
been  bound  to  give  the  tenants  notice  to  quit,  but  might  have 
entered  upon  them  immediately;  for,  except  in  the  case  of 
leases  under  the  power,  (and  these  were  not  in  many  respects 
according  to  it,)  the  possession  would  devolve  upon  him  the 
instant  of  the  death  of  the  tenant  for  life.  And,  swayed  by 

these 
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these  arguments  («),  the  Court  unanimously  held  the  lease  to  («)!|Weinust 
be  good,  notwithstanding  this  objection.]  caution  the 

studentagamst 

admitting  this  case  as  an  authority  for  a  concurrent  lease  under  a  private  power.  The  jury 
having  found  that  the  lessee  was  in  possession,  the  Court  were  not  called  upon  to  say, 
whether  the  lease  was  or  not  good  as  a  concurrent  lease,  and  they  cannot  be  considered  as 
deciding  that  it  was.  But  granting  that  it  was  so  decided,  upon  what  does  this  gratuitous 
decision  rest?  Upon  the  authority  of  the  case  of  Read  v.  Nashe ;  a  case  which,  for  aught 
appears,  was  never  decided.  The  only  report  of  it  is  that  in  Leonard ;  and  thnt  report  gives 
no  more  than  the  argument  of  the  plaintiff's  counsel;  the  greater  part  of  which  is  to  other 
points,  without  a  hint  or  intimation  from  any  one  judge  as  to  this  point;  so  that  we  know 
neither  the  ultimate  determination  nor  what  fell  from  the  court  in  any  part  of  the  argument. 
And  this  is  the  case  which  is  to  serve  as  an  authority  for  this  doctrine,  because  "  no  authority 
"  was  cited  against  it,  nor  any  answer  given  to  the  reasoning  of  it."  Whether  any  authority 
was  cited  against  it,  we  know  not;  but,  if  the  case  was  decided  at  all,  it  is  not  probable 
that  it  was  decided  without  the  court's  hearing  the  argument  of  the  counsel  on  the  other 
side,  when  an  answer  must  have  been  given,  or  at  least  have  been  attempted  to  be  given. 
And  an  answer  was  not  perhaps  a  matter  of  any  very  great  difficulty;  for  if  it  were  thought 
necessary,  as  we  find  it  was,  to  refer  to  the  case  of  Fox  v.  Collier  in  aid  of  the  reasoning,  it 
might  be  shewn  that  that  case  did  not  apply  to  private  powers.  This  has  been  done  most 
satisfactorily  by  Mr.  Sugden,  whose  arguments  and  observations  are  of  too  great  extent  to  be 
introduced  here,  and  we  should  run  the  risk  of  impairing  their  perspicuity  if  we  were  to 
attempt  to  abridge  them ;  we  must  therefore  refer  the  student  to  his  very  ingenious  and 
learned  Treatise  of  Powers,  p.  595 — 603. — The  weight,  which  the  opinion,  of  so  great  a  judge 
as  Lord  Mansfield  in  general  carries  with  it,  must  in  this  case  be  considerably  diminished  by 
the  very  circumstances  of  the  times ;  for  it  is  to  be  remembered,  that  the  argument  which 
preceded  the  judgment  was  delivered  shortly  after  the  riots  in  the  year  17 80,  in  which  his  Lord- 
ship's papers  and  the  notes  he  had  taken  on  the  first  argument  had  been  destroyed,  and  when 
his  mind  could  scarcely  have  recovered  from  the  shock  it  had  sustained  from  the  violence  to 
which  he  had  been  exposed.  It  snrely  therefore  required  to  be  examined  with  a  rore  than 
usual  care.  And  yet  it  has  so  happened,  that  it  has  been  implicitly  received,  and  later  judges 
have  appealed  to  it  as  a  settled  authority  on  the  point  in  question ;  one  of  them  (Mr.  Justice 
Grose]  declaring,  in  giving  the  judgment  of  the  Court  in  Doe  v.  Calvert,  a  East,  384.,  that  a 
concurrent  lease  might  have  been  granted  according  to  the  case  of  Goodtitle  v.  Funucan ; 
and  another  judge  (Lord  Ellenborough)  asserting  in  Roe  v.  Prideaux,  10  East,  185.,  that  the 
right  of  granting  a  second  chattel  lease  was  settled  in  Read  v.  Nashe,  and  is  recognized  as 
law  in  Goodtitle  v.  Funucan.  *  —  But,  although  a  concurrent  lease  cannot  be  made,  yet  a 
surrender  may  be  taken  of  the  old  lease,  and  a  new  one  granted ;  and  if  such  grant  be  to 
the  old  tenant,  it  will  operate  as  a  surrender  in  law  of  the  old  lease,  Wilson  v.  Sewell, 
4  Burr.  1975.  i  Bl.  Rep.  617.,  provided  it  be  good  and  pass  all  the  interest  it  purports  to 
give;  else  even  the  cancellation  of  the  old  lease  will  not  amount  to  such  a  surrender 
Roe  T.  Archbishop  of  York,  6  East,  86.  Lowther  v.  Troy,  Ir.  T.R.  198.!] 

||  Where  a  lease  was  in  existence  under  a  power  of  leasing,  Doe  v.  Cavan,. 
and  a  further  term  was  granted  under  the  same  power  to  the  5  T.  R.  592. 
person  in  whom  the  first  lease  was  vested ;  the  judges  seem  to 
have  considered  it  as  void,  though  the  terms  did  not  together 
exceed  the  number  of  years  for  which  leases  were  authorized  to 
be  granted.     There  was  indeed  no  decision  on  the  point,  be- 
cause the  case  was  disposed  of  without  argument  upon  another 
ground.  || 

Tenant  for  life,  with  power  to  make  leases  for  three  lives,  or  9^0. 76.3. 
twenty-one  years,  cannot  make  such  leases  by  letter  of  attorney,  j^JJ1" 
by  virtue  of  his  power ;  because  such  leases  not  being  derived  |m-s 

*  We  cannot  help  observing,  that  the  reporter  has  forgotten  the  very  useful 
hint  he  has,  in  his  excellent  preface,  given  to  the  student,  that  "  he  ought 
"  always  to  find  leisure  to  consult  the  originals."  Had  he  attended  to  it,  he 
would  have  discovered  that  the  case  of  Fox  v.  Collier  did  not  arise,  as  Lord 
AfflNS/fc/rf  has  supposed,  on  the  ijth  but  on  the  ist  of  Eliz.,  and,  consequently, 
was  not  affected  by  the  i8th  of  Eliz.  Dougl.  Rep.  573.  n.  (c)  3d  edit! 
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a  lease  of  the  out  of  the  interest  of  the  tenant  for  life,  but  by  an  authority 
land,  but  a  derived  from  the  tenant  in  fee,  and  to  charge  the  estate  of  third 

declaration  of  persons    the  trust  for  that  purpose  is  personal,  and  cannot  be 

the  pnor  use  :    ',  , 

and  the  lessee    delegated  to  another. 

comes  in  by  the  original  agreement  under  the  first  settlement.    The  power  is  in  such  case 

personal  to  the  owner  of  the  land,  because  it  refers  to  the  first  settlement.    Palm.  436.     See 

Attorney  General  v.  Gradyll,  Bunb.  93.  ;  but  there  it  was  not  necessary  to  decide  this  point. 

Siigd.  Pow.  J74.|| 

How  v.  Whit-  ||  A  fine  was  to  A,  for  life,  remainder  to  his  executors,  ad" 
field,  Sir  T.  ministrators,  and  assigns  for  eighty  years,  with  power  to  him  and 
^is  assigns  to  lease  in  possession  or  reversion  for  twenty-one  years, 
determinable  upon  three  lives,  reserving  the  ancient  rent.  A. 
devised  the  term  of  eighty  years  to  B.  and  died.  B.  then  died, 
S.C.  iFreem.  and  his  executors  assigned  it  to  C,  who  made  a  lease.  It  was 
476.  o.L.  holden,  that  C'.,  though  assignee  after  so  many  removes,  might 
execute  this  power  ;  and  that  assignees  might  include  assignees 
in  law  as  well  as  fact;  and  that  B.  under  this  devise  of  the  term 
to  him  was  assignee,  and  the  power  in  the  strictest  acceptation 
was  in  him,  and,  consequently,  must  go  to  his  executors,  and  by 
the  same  reason  to  their  assignee. 

Where  by  a  settlement  a  power  of  leasing  was  given  to  a 
father,  tenant  for  life,  and  after  his  decease,  to  his  son,  tenant 
for  life,  and  the  son  obtained  an  assignment  of  the  father's  life- 
interest,  it  was  holden,  that  he  could  not  exercise  his  father's 
power  of  leasing,  or  his  own,  till  he  came  into  possession  in  his 
own  right  as  tenant  for  life  in  remainder.  || 

A.  makes  a  lease  to  B.  for  life,  and  after  levies  a  fine  to  the 
use  of  C.  for  life,  remainder  to  himself  in  fee,  with  a  proviso  or 
Power  to  make  leases  for  twenty-one  years,  or  three  lives,  and 
tna^  *ne  cormsees  should  stand  seised  to  such  uses  ;  afterwards 
A.  covenants  to  stand  seised  to  the  use  of  Z).  in  tail,  with  divers 
remainders  over,  and  after  grants  the  reversion  aforesaid  to  E. 
^or  ^e»  wno  distrains  B.  and  avows;  and  judgment  was  given 
against  the  avowant;  because  by  the  covenant  to  stand  seised, 
extinguish  the  Sfc.  A,  had  destroyed  his  power  of  making  leases,  and,  by  con- 
power  to  lease.  sequence,  the  grant  to  E.  not  being  derived  thereout,  could  not 
jfcS  inS"  affect  any  of  the  Preceding  estates. 

held  otherwise  in  the  case  of  R.  v.  Bulkeley,  Dougl,  293.;  but  he  did  so  in  opposition  to 
adjudged  cases,  Vincent  v.  Ennys,  and  Corker  v.  Ennys,  before  Lord  Chancellor  King,  Vin, 
Abr.  tit.  Authority,  (G.)  pi.  io.,  and  to  the  general  sentiments  of  the  profession.  In  Stone 
v.  Evans,  Abbot  on  Merchand.  14.  n.  b.  the  case  of  Eaton  v.  Jaques,  Dougl.  455.,  decided 
also  by  Lord  Mansfield,  the  doctrine  of  which  depended  on  the  same  principle  with  that  of 
R.  v.  Bulkeley,  was  attacked  with  great  force  by  Lord  Kenyan,  and  has  been  since  over-ruled 
in  the  case  of  Copeland  v.  Stephens,  i  Barnw.  &  Aid.  593,)) 

i  Ch.Ca.  23.  One  hath  power  to  make  a  lease  for  ten  years,  and  he  makes 
Pawey  v.  a  lease  for  twenty  years  ;  yet  in  equity  this  is  good  for  ten  years, 

KTwhcther    ^  S°  'lt  ^as  keen  sett^  several  times. 

good  in  equity  unless  made  in  favour  of  persons  immediately  under  its  protection,  such  as 

creditors  and  purchasers  for  a  valuable  consideration,  without  notice.|| 

Ch.  Ca.  io.  One  having  power  to  make  leases  for  twenty-one  years  in 

Pollard  v.        possession,  made  a  lease  to  A.  for  twenty-one  years  in  trust  for 

the 
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the  payment  of  debts;  but  the  lease  was  made  to  commence  Greenvill. 
from  a  time  to  come,  and  so  not  pursuant  to  the  power;  yet,  IgCh'gRQp' 
being  made  for  the  payment  of  debts,  was  supported  in  equity. 

[Tenant  for  life  of  estates  situate  in  Ireland,  with  full  power  Commons  v. 
of  making  leases  for  any  term  not  exceeding  thirty-one  years  or  ^jPp3'!' 
three  lives,  to  commence  in  possession,  at  the  best  improved  rent 
that  could  be  had  for  the  same,  made  a  lease  "from  the  date  far 
"  and  during  the  natural  life  and  lives  of  three  persons  and  the 
"  longest  liver  of  them,  or,  for  the  term,  time,  and  space  of  thirty- 
"  one  years,  to  commence  from  the  date,  which  should  last  longest, 
"from  thenceforth  next  ensuing,  fully  to  be  complete  and  ended" 
On  an  ejectment  brought,  in  the  court  of  Exchequer  in  Ireland, 
by  the  heir  at  law  and  remainder-man,  and  a  special  verdict 
returned  thereon,  the  question  was,  whether  this  lease  was  good 
within  the  terms  of  the  power  ?  On  argument  before  the  barons, 
it  was  adjudged  that  it  was  good,  which  judgment  was  affirmed 
on  a  writ  of  error  in  the  Exchequer-chamber  there,  before  the 
Lord  Chancellor  of  Ireland,  assisted  by  Lord  Annaly,  the  Chief 
Justice  of  the  court  of  King's  Bench,  the  constituent  members 
of  that  court.  But  Lord  Annaly  having  delivered  his  opinion 
for  reversing  the  judgment,  a  writ  of  error  was  brought  in 
parliament.  It  was  there  argued  on  the  part  of  the  remainder- 
man, that  the  lease  was  bad,  for  that  it  was  in  manifest  oppo- 
sition to  the  power ;  because,  instead  of  being  a  lease  for  one  or 
other  of  the  terms  expressly,  as  the  power  directed,  it  was  a 
lease  for  the  one  or  the  other  as  chance  should  direct ;  and  that 
he,  being  a  purchaser  for  the  most  valuable  of  considerations, 
had  a  clear  right  to  exact  a  strict  performance  of  the  condition 
annexed  to  his  father's  power  of  leasing.  But  it  was  contended 
on  the  other  side,  that,  in  cases  of  this  kind,  all  a  remainder- 
man could  reasonably  expect  was,  that  an  estate,  when  it  came 
to  him,  should  not  be  charged  beyond  what  it  was  the  intention 
of  the  settlor  to  allow  those  who  stood  before  him  to  charge  it. 
That  it  would  not  be  so  by  the  lease  in  question,  if  it  were  con- 
strued as  a  good  lease  for  three  lives,  and  no  longer.  That  courts 
of  law,  who,  in  modern  times,  had  adopted  the  same  rules  of 
construction  which  prevailed  in  courts  of  equity,  in  the  con- 
struction of  powers  and  of  the  instruments  by  which  they  were 
executed,  would,  when  they  had  been  exceeded,  correct  the 
excess,  and  support  the  execution  so  far  as  it  was  warranted  by 
the  power.  That  the  lease  in  question,  so  far  as  it  was  a  lease 
for  three  lives,  was  clearly  warranted  by  the  power;  and  this 
was  apparently  the  primary  object  of  the  parties.  Besides  this, 
they  had  a  second  object  in  view,  which  was  to  secure  the  estate 
to  the  lessee  for  thirty-one  years,  in  case  the  lease  for  lives 
should  determine  sooner.  But  this,  whether  it  was  considered 
as  concurrent  or  contingent,  was  not  warranted  by  the  power. — 
The  lease  was  adjudged  good;  and  the  judgment  affirmed.] 

||  Where  a  person  having  power  to  grant  leases  of  his  estate,  Lord  Con- 
by  one  instrument  granted  several,  some  of  which  were  not  way's  case, 
within  the  power;  though  all  were  by  the  same  instrument,  "tedinaVcs. 
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tliey  were  considered  as  several  leases,  and  it  was  sent  to  the 
Master  to  separate  them.  || 

If  one  makes  a  feoffment  in  fee  to  the  use  of  himself  for  life, 
with  power  to  demise,  lease,  grant,  or  devise  the  lands  for  three 
lives,  or  twenty-one  years,  yet  this  gives  him  no  other  power  in 
effect  than  to  limit  the  use  of  the  land  for  three  lives,  or  twenty- 
one  years;  for  all  leases  to  be  made  by  him  by  virtue  of  such 
power  take  their  essence  out  of  the  original  feoffment :  therefore, 
if  he  makes  a  lease  for  three  lives,  and  makes  livery  of  the  land, 
this  is  a  forfeiture  of  his  own  estate  for  life;  because  he  himself 
being  only  tenant  for  life,  cannot  out  of  that  estate  make  such 
leases ;  and  when  he  takes  upon  him  to  make  livery  of  the  land, 
he  takes  upon  him  to  make  the  lease  as  owner  of  an  estate  suffi- 
cient for  that  purpose,  which  he  is  not ;  and  to  make  such  leases 
no  livery  is  requisite,  because  they  taking  effect  out  of  the  first 
feoffment,  the  livery  made  upon  that  is  sufficient  to  supply  all 
the  future  limitations  to  be  made  in  pursuance  thereof.  But,  if 

'he  pursues  the  words  of  the  power,  and  says  only,  /  demise  or 
lease  such  lands  to  you  for  three  lives,  this  is  sufficient,  and  will 
be  taken  in  execution  of  the  power  a  good  lease  for  three  lives. 
So,  if  he  only  says,  I  limit  the  use  to  you  for  three  lives,  &c.  this 
likewise  is  sufficient,  because  this  in  effect  is  the  substance  of  his 
power,  and  the  statute  presently  carries  the  possession  after  such 
use.  So,  if  one  hath  power  only  to  limit  new  uses,  and  he  gives 
or  devises,  S?c.  the  land  itself;  this  is  also  good,  and  enures  as  a 
limitation  of  the  use,  because  the  use  is  but  an  equity  to  have 
the  land  itself,  and  when  he  gives,  demises,  or  devises  the  land 
itself,  he  also  gives  all  his  use  and  equity  therein,  and  then  the 
statute  executes  the  possession  accordingly. 

It  was  found  by  a  special  verdict,  that  A.,  being  seised  of  the 
manor  of  M.,  did,  on  his  son's  marriage,  settle  the  same  to  the 
use  of  himself  for  life,  and  after  to  the  use  of  his  wife  for  life, 
then  to  the  son  in  tail,  with  the  following  proviso  or  power ;  viz. 
That  it  should  be  lawful  for  the  said  A.  during  his  life,  and  for 
his  wife,  after  his  death,  during  her  life,  by  deed  indented  to  make 
leases,  either  in  possession  for  the  term  of  one,  two,  or  three  lives, 
or  for  the  term  of  thirty-one  years,  or  for  any  other  term  or  terms, 
number  or  numbers  of  years,  determinable  upon  one,  two,  or  three 
lives,  or  in  reversion  for  one  or  two  lives,  or  for  thirty  years,  or 

for  any  other  term  or  number  of  years,  determinable  upon  one  or 
two  lives ;  so  as  such  demise  be  not  made  of  any  the  ancient  demesne 
lands,  parcel  of  the  said  manor,  or  of  any  other  lands  which  for 
the  space  of  seven  years  have  been  used  as  demesne  lands,  and  so 
as  the  ancient  rent  be  reserved;  afterwards  A.  by  deed  makes  an- 
absolute  lease  for  thirty  years  of  copyhold  lands,  parcel  of  the 
same  manor,  which  were  in  the  tenure  of  J.  S.  for  the  term  of 
two  lives,  to  commence  after  the  two  lives  then  in  being.  And 
in  this  case  it  was  held  by  Holt  Chief  Justice,  Turton  and  Eyre 
Justices,  contra.  Rokeby,  i.  That  a  lease  of  copyhold  lands  was 
not  warranted  by  the  power,  being  within  the  exception  of 
ancient  demesne  lands,  all  copyhold  lands  being  ancient  de- 
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mesne,  it  being  an  inseparable  quality  of  every  copyhold,  that 
it  was  time  out  of  mind  parcel  of  the  manor,  (a)     2.  It  was  held  («)  \\Rokoby 
by  the  said  justices,  against  Rokeby,  that  a  lease  for  thirty  years  thg^xcg^ 
absolute  in  reversion  after  two  lives,  might  be  made  by  A.  or  his  extended  only 
wife  of  any  lands  which  were  in  their  power  of  leasing ;  and  to  lands  in  the 
herein  Holt  held,  that  a  lease  to  commence  at  any  day  to  come  occupation  of 
is  properly  a  lease  in  reversion ;  but  in  this  case  it  signifies  a  !v*e  u°nor'. 
lease  to  commence  after  some  interest  in  being  at  that  very  time  j^y  tnat     ' 
-jzhen  the  lease  in  reversion  teas  made  ,•  that  this  power  to  lease  copyhold 
for  life  in  reversion  must  be  taken  to  be  a  lease  of  the  reversion  lands  were 
itself,  and  not  a  concurrent  lease,  and  that  it  cannot  be  other-  not  Wlthin  the 
wise,  because  a  freehold  cannot  commence  infutwo ,-  and  where  provjso .  aaj 
there  is  a  power  given  to  make  leases  in  possession  and  reversion,  that  if  the 
in  such  case  if  a  lease  is  made  in  possession,  and  afterwards  some  demesne  lands 
life  drops,  he  cannot  make  a  new  lease  in  reversion  of  the  same         not  been 
lands,  because  his  power  is  executed  by  making  the  first  lease :  express  words, 
that  where  a  qualification  is  annexed  to  a  power  of  leasing,  yet  the  power 
which,  if  observed,  goes  in  destruction  of  the  power,  the  law  of  leasing 

will  dispense  with  such  qualification ;  as,  where  there  is  a  power  W0llld  not 

c  o  r  .1       nave  extended 

to  make  a  lease  ot  a  manor,  or  ot  any  part  thereof,  so  as  the  to  tnem .  for 

ancient  rent  be  reserved,  yet  he  may  by  this  power  make  a  lease  if  it  did,  it 
of  the  services,  parcel  of  the  manor,  upon  which  no  rent  can  be  ^ould  destroy 

reserved ;  otherwise  the  express  power  would  be  defeated.  ,  e  tenure> 

because  copy- 
hold lands  once  leased  are  for  ever  enfranchised ;  and  therefore  it  shall  never  be  presumed 
that  the  tenure  was  intended  to  be  destroyed  without  express  words  for  that  purpose.  This, 
says  Mr.  Sugden,  is  an  important  general  rule  of  construction  applicable  to  every  power. 
Powers,  581,  582.)! 

A  man  made  a  voluntary  settlement  on  his  son  for  life,  and  Abr.  Eq.  341. 
after  to  his  first  and  other  sons  in  tail,  with  power  to  the  son  to  p^1-"5  v' 
make  a  lease  in  possession  for  ninety-nine  years,  determinable  on  11  Anon"6' 
three  lives,  and  also  to  make  leases  for  sixty  years,  to  commence  »  Freem.  434. 
after  his  death,  if  he  had  issue  male,  to  continue  so  long  as  he  seems  to  be 
had  issue  male:  the  son  makes  a  lease  to  his  father  in  trust  for  ^  c>>  an** 
one  of  his  younger  children,  but  the  lease  was  not  pursuant  to  tnat  ifSjne' 
the  power ;  yet  it  was  decreed  good,  and  taken  to  be  a  lease  made  power  is 
by  the  father  after  a  voluntary  settlement.  created  by  the 

act  of  the" 

party,  there,  in  the  case  of  a  purchaser,  or  of  a  provision  for  a  child,  although  the  power  be 
not  strictly  pursued,  equity  will  help  it,  at  least  to  make  it  good,  so  far  as  it  might  have 
been  »ood  by  virtue  of  the  power,  if  it  had  been  duly  executed;  as,  where  there  is  a  power 
to  make  leases  for  twenty-one  years,  and  the  party  leases  for  thirty,  this  will  be  made  good 
in  equity  for  twenty-one  years,  in  case  of  a  provision  for  a  child,  or  a  purchaser.  In  Sayle  v. 
Freeland,  ^  Ventr.  350.,  Lord  Nottingham  said,  there  is  a  difference  where  a  man  has  power 
to  make  leases,  $c.,  which  shall  charge  and  incumber  a  third  person's  estate;  such  a  power 
is  to  have  a  rigid  construction ;  but,  where  the  power  is  to  dispose  of  a  man's  own  estate,  it 
is  to  have  all  the  favour  imaginable. [| 

[The  Duke  of  Montague  was  tenant  for  life,  without  impeach-  Earl  of  Gar- 
ment of  waste,  with  power  to  lease  "  reserving  ancient  and^ac-  d'gan  v. 
"  customed  rents,  heriots,  boons,  and  services,"  under  which  ^lontaS"e, 
power  he  granted   several    leases.     In  the  former  leases,   the  j^/^ited  in 
tenants  covenanted  "  to  keep  in  repair:"  in  those  granted  by  the  iBurr.  122. 
duke  that  covenant  was  omitted.     The  Lord  Chancellor,  after  Sugd.  Po«. 

taking 
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taking  some  days  to  consider  of  it,  was  of  opinion,  that  that  co- 
venant was  a  boon,  and  beneficial  to  the  remainder-man ;  and 
held  these  leases  void  for  want  of  it.  He  said,  that  he  was  clear 
upon  the  argument;  but  he  took  time,  because  there  was  no 
case  in  point.  The  more  he  thought  of  it,  the  more  he  was 
convinced.  The  principle  he  rested  upon,  was,  "  that  the  estate 
"  must  come  to  the  remainder-man  in  as  beneficial  a  manner  as 
"  ancient  holders  held  it.""] 

||  Where  the  tenant  for  life,  having  a  power  to  lease  for  a  term 
not  exceeding  twenty-one  years  in  possession,  so  as  there  should 
be  reserved  on  every  such  lease  the  best  and  most  improved  yearly 
'rent,  and  so  as  there  should  be  inserted  such  other  conditions, 
covenants,  and  restrictions  as  are  generally  inserted  in  leases  ac- 
cording to  the  usage  of  the  country,  demised  lands  according  to 
the  power,  and  inserted  a  covenant  for  renewal,  subject  to  the 
same  rents  and  conditions  which  were  contained  in  the  lease  then 
granted;  and  the  jury  found  that  all  the  covenants  were  usual 
in  that  part  of  the  country  in  which  the  lands  were  situated ;  it 
was  argued  that  the  lease  was  void,  because  the  covenant  for  re- 
newal operated  indirectly  on  the  interest  of  the  remainder-man ; 
for  the  tenant  for  life,  for  fear  of  an  action  of  covenant,  might 
be  induced  to  renew  at  a  less  rent  than  the  best  that  might  be 
obtained,  when  the  renewal  should  be  applied  for ;  but,  by  the 
court,  the  answer  to  that  is,  that  if  the  fact  be  so,  the  renewed 
lease  will  be  void,  and  the  remainder-man  may  bring  his  eject- 
ment, and  recover  the  lands.  || 

[Under  a  power  requiring  the  best  rent  that  can  be  reasonably 
gotten,  to  be  reserved  payable  during  the  term,  there  must  be  a 
covenant  for  payment ;  for  under  a  mere  reservation,  it  is  not 
payable  till  entry ;  and  therefore,  in  fact,  may  never  be  payable 
during  the  term.  Besides,  if  there  be  no  covenant  to  pay  the 
rent,  the  lease  may  be  assigned  to  a  succession  of  beggars.  There 
must  also  be  a  clause  of  re-entry ;  else  the  ground  may  be  unoc- 
cupied without  any,  or  at  least  a  sufficient  distress  upon  it,  so  that 
the  remainder-man  can  neither  have  his  rent  nor  his  land.  The 
want  of  a  counterpart  too  is  an  unusual  omission,  and  very  pre- 
judicial.] 

||  Where  the  power  required  the  insertion  of  a  clause  of  re- 
entry in  the  leases  on  non-payment  of  the  rent  for  twenty-one 
days ;  and  a  lease  was  made  with  a  power  of  re-entry  in  case  the 
rent  should  be  behind  for  twenty-one  days,  having  been  lawfully 
demanded  or  no  sufficient  distress ;  it  was  argued  in  support  of 
the  lease,  that  nothing  was  added  but  what  came  in  by  force  of 
law,  or  followed  upon  a  deficiency  of  the  vague,  and  not  suffi- 
ciently explicit  words  of  the  power.  Is  not  rent,  it  was  asked, 
always  to  be  demanded  before  a  distress  becomes  liable  or  a  for- 
feiture incurred  ?  And  as  to  the  other,  if  there  be  a  sufficient 
distress,  what  then?  The  rent  will  be  recovered  without  re- 
entry; and  neither  in  reason,  equity,  nor  conscience,  could 
there  be  any  other  intent  of  the  original  power.  And  Lord 
Mansfield  said,  that  as  to  demand,  a  clause  of  re-entry  was 

required 
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required  as  a  security  for  the  rent:  demand  is  requisite  both 
by  common  law  and  statute  :  a  clause  of  re-entry  will  never  be 
allowed  to  operate  further  than  as  a  security  for  rent. 

But  in  a  late  case,  where  there  was  the  same  power,  and  the  Coxe  v.  Day, 
clause  of  re-entry  in  the  lease  was,  in  case  no  sufficient  distress  13  East,  118. 
could  be  taken  on  the  premises  whereby  to  levy  the  rent,  fyc.  See  ^oe  v- 
it  was  decided  that  the  lease  was  void ;  this  condition  being  a  2  w^'fa 
serious  restrainst  on  the  remainder-man  not  authorized  by  the  Selw.  276. 
power.     But  the  above  case  of  Hotley  v.  Scot  was  not  referred 
to  in  this  case. 

In  a  later  case,  in  a  strict  settlement  there  was  the  following  Doe  v.  Smith, 
power  of  leasing:  "Provided  always,  and  it  is  hereby  further  i  Taunt.  & 
"  declared  and  agreed  by  both  the  said  parties  to  these  presents,  7' 

"  that  it  shall  and  may  be  lawful  to  and  for  the  said  George 
"  ^enables  Vernon  the  younger,  and  Louisa  Barbara  Mansel, 
"  his  intended  wife,  from  time  to  time  during  their  respective 
"  lives,  when  and  as  they  shall  respectively  be  in  possession 
"  of  or  entitled  to  the  perception  of  the  rents  and  profits  of 
"  the  manor,  messuages,  $c.  so  limited  to  them  for  their  re- 
"  spective  lives  as  aforesaid,  by  indenture  or  indentures  under 
"  their  respective  hands  and  seals,  attested  by  two  or  more 
"  credible  witnesses,  to  demise,  lease,  or  grant  such  part  or 
"  parts  of  the  said  manor,  messuages,  $c.  or  parts  or  shares* 
"  thereof,  whereof  they  shall  be  in  possession  or  entitled  to  the 
"  perception  of  the  rents  and  profits  as  aforesaid,  as  now  are 
"  leased  for  life  or  lives,  or  for  years  determinable  on  the  drop- 
"  ping  of  a  life  or  lives,  to  any  person  or  persons  in  possession 
"  or  reversion  for  one,  two,  or  three  lives,  or  for  any  number  of 
"  years  determinable  on  the  dropping  of  one,  two,  or  three 
"  lives."  Then  follow  the  restrictive  clauses,  among  which 
are  the  following :  "  So  as  in  every  such  lease  for  a  life  or 
"  lives,  $c.  there  be  reserved  and  made  payable,  during  the 
"  continuance  of  the  estates  and  interests  thereby  demised,  the 
"  ancient  and  accustomed  yearly  rents,  duties,  $c.  or  more,  or 
"  as  great,  or  beneficial  rents,  duties,  fyc.  as  now  are,  or  at  the 
"  time  of  demising  were,  reserved ;"  and  then  follows  the  clause 
on  which  the  question  in  the  cause  mainly  depends,  "  And  so  as 
*«  there  be  contained  in  every  such  lease  a  power  of  re-entry  for 
"  non-payment  of  the  rent  thereby  to  be  reserved."  Then  follow 
other  restrictions,  which  need  not  be  noticed.  Immediately  fol- 
lowing this  power  is  another  power  which  it  is  necessary  to  attend 
to ;  the  former  power  relating  only  to  lands  then  let  for  lives,  or 
for  years  determinable  on  lives.  The  second  power  runs  thus : 
<f  And  also  by  indenture,  fyc.  to  demise  all  or  any  of  the  said 
"  manor,  messuages,  fyc.  for  any  term  or  number  of  years  ab- 
"  solute,  not  exceeding  twenty-one  years  in  possession,  #c.  so 
"  as  upon  every  such  lease  there  be  reserved  as  much  or  as 
"  great  and  beneficial  yearly  and  other  rents  as  now  are  paid ; 
"  or  the  best  and  most  improved  yearly  rent,  fyc.  without  taking 
"  any  fine,  $c."  and  concludes  with  this  ftirther  restriction  : 
"  And  so  a*  in  every  such  lease  for  any  term  of  years  absolute 

"  respec- 
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«c  respectively,  there  be  contained  a  clause  of  re-entry,  in  case  the 
"  rent  or  rents  thereupon  to  be  reserved  be  behind  or  unpaid 
"  by  the  space  of  twenty-eight  days  after  the  time  thereby  re- 
"  spectively  appointed  for  payment  thereof."  Mr.  Vcrnon  was 
tenant  for  life,  and  the  premises  in  question  had  been  let  for 
years  determinable  on  lives;  and  he  on  the  5th  of  September 
1803  made  the  lease  in  question,  which  is  stated,  and  appears 
to  contain  a  proviso  or  power  of  re-entry,  "  if  it  shall  happen 
"  that  the  rent  of  2l.  and  every  or  any  of  the  duties,  services, 
"  Sj-c.  shall  be  behind  or  unpaid  in  part  or  in  all  by  the  space  of 
"  fifteen  days  next  over  or  after  the  times  whereat  or  wherein 
"  the  same  ought  to  be  paid,  fyc.  and  no  sufficient  distress  or 
"  distresses  can  or  may  be  had  or  taken  on  the  said  premises, 
"  whereby  the  same  and  all  arrearages  thereof  (if  any  be)  may  be 
"  fully  raised,  levied,  and  paid."  There  is  a  general  clause  at 
the  end  of  this  lease,  that  if  any  default  shall  be  made  in  the  pay- 
ment or  performance  of  all  or  any  of  the  reservations,  covenants, 
or  agreements  before  contained,  it  shall  be  lawful  for  the  lessors, 
their  heirs  or  assigns,  to  re-enter.  The  rent,  duties,  reservations, 
and  payments  were  the  ancient  and  accustomed ;  and  the  usual 
and  accustomed  form  of  leases  of  the  estate  contained  in  the  said 
marriage-settlement  for  lives  or  years  determinable  on  lives,  as 
well  prior  as  subsequent  to  that  settlement,  was, .with  a  con- 
ditional power  of  re-entry,  similar  to  that  in  the  said  indenture 
of  lease. 

It  was  adjudged  by  the  Court  of  King's  Bench,  that  the 
power  was  duly  executed.  In  the  Court  of  Exchequer  Chatnber, 
Garrow  B.,  Wood  B.,  and  Graham  B.  were  of  opinion  with  the 
Court  of  King's  Bench :  but  Burrough  J.,  Park  J.,  Richards  C.  B., 
and  Dallas  C.  J.  were  of  a  contrary  opinion.  Each  side  relied 
on  the  lease  of  twenty -one  years  being  required  to  be  made  with  a 
clause  of  re-entry  in  case  the  rent  should  be  behind  twenty-eight 
days.  On  the  one  hand  it  was  used  as  evidence  that  the  term 
in  the  first  power  was  left  in  the  discretion  of  the  donee :  on  the 
other,  that  the  power  of  re-entry  under  the  first  clause  was  to  be 
immediate. 

Upon  a  writ  of  error  returnable  in  parliament,  this  judgment 
of  the  Court  of  Exchequer  Chamber  was  reversed,  and  the 
original  judgment  of  the  Court  of  King's  Bench  affirmed.  || 

[But,  if  the  covenants  be  upon  the  whole  such  as  leave  the  par- 
ties on  the  same  footing  as  under  former  leases,  their  differing  in 
trifling  circumstances  will  not  be  material.  Thus,  it  was  ob- 
jected to  the  covenants  in  the  lease  from  Earl  Ferrers  to  Mrs. 
Funucan,  (by  one  of  which  she  covenanted,  that  she  would  pay 
half  the  land-tax,  amounting  to  y/.  105.  by  the  other  of  which 
the  earl  covenanted  for  himself,  his  heirs,  fyc.  to  free  her  from 
tithes  and  from  levies  and  payments  to  the  church,)  that  the  co- 
venants in  the  lease  were  not  so  beneficial  to  the  remainder- 
man, as  those  in  the  ancient  leases ;  for  that  in  the  former  leases, 
the  tenants  covenanted  to  pay  all  duties  and  taxes,  except  the 
land-tax ;  that  church-dues  were  particularly,  by  law,  charge- 
able 
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able  on  the  occupier;  but  by  that  lease  the  landlord  covenanted 
to  free  the  tenant  from  tithes  and  all  levies  and  payments  of  the 
church.  The  new  covenants  were  therefore  less  beneficial  to  the 
remainder-man,  than  those  in  the  former  leases.  By  the  court  — 
The  power  made  no  mention  of  covenants.  The  ground,  there- 
fore, must  be,  that  the  present  covenants  were  a  fraud  on  the 
power,  by  lessening  the  value  of  the  reservation  ;  but  on  con- 
sidering them  fully,  it  appeared,  that  what  -is  thrown  on  the 
landlord  was  compensated  by  what  was  paid  by  the  tenant.  She 
was  to  pay  half  the  land-tax.  As  to  the  church-dues,  the  co- 
venant seems  to  be  collateral,  and  not  to  go  with  the  land,  or  to 
bind  the  remainder-man,  resembling  a  covenant  for  quiet  enjoy- 
ment. But,  if  it  did  go  with  the  land,  there  was  no  pretence  of 
fraud  on  the  power;  the  3O/.  were,  bondjide,  reserved  as  an  an- 
cient rent.  What  was  stipulated  with  regard  to  tithes  was  of  no 
consequence,  since  none  were  payable.] 

II  Under  a  devise  of  lands  in  Sussex,  Huntingdonshire,  Middle- 
sex,  and  London,  with  a  power  to  A.,  the  tenant  for  life,  and 
those  in  remainder  during  their  respective  possession,  to  make 
leases  of  the  lands  in  Sussex  and  Huntingdonshire,  for  any  term 
or  terms  of  years  not  exceeding  twenty-one,  so  as  there  were 
reserved  by  such  leases  the  most  rent  that  could  be  gotten  for  the 
same  ;  and  of  the  lands  in  Middlesex  and  London  for  any  term 
or  terms  of  years  not  exceeding  sixty-one,  so  as  there  were  re- 
served thereon  the  usual  or  other  the  most  rent  that  could  be  had 
for  the  same;  it  was  holden,  that  a  lease  of  the  lands  in  Middle- 
sex upon  a  fine,  and  at  a  reserved  rent,  was  in  conformity  with 
the  terms  of  the  power,  the  rent  exceeding  the  rent  reserved 
upon  a  former  lease  in  being  at  the  date  of  the  will,  and  at  the 
devisor's  death,  and  a  fine  having  been  taken  by  the  then  lessor 
upon  that  lease. 

The  bond  Jide  reservation  of  rent  for  the  enjoyment  of  the 
estate  prior  to  the  lease  ;  as,  where  the  lessee  is  in  possession, 
and  the  lease  is  granted  in  a  broken  half-year,  does  not  vitiate 
the  lease  ;  but  a  rent  (a)  must  be  reserved  for  the  whole  of  the 
term. 

It  is  not  sufficient  to  impeach  a  bonajide  lease  without  a  fine, 
at  a  rent  which  the  jury  find  to  be  a  fair  rent,  that  the  tenant  for 
life  had  offers  of  higher  rents  from  other  persons,  against  whose 
responsibility  nothing  appears  ;  for  there  are  many  things  to  be 
regarded  in  the  choice  of  a  tenant  besides  the  amount  of  the  rent 
offered. 

Where,  from  the  quantity  and  nature  of  the  property  demised, 
it  is  impossible  to  ascertain  whether  the  rent  reserved  'is  the  best 
rent,  the  execution  of  the  power  cannot  be  sustained. 

Under  a  power  in  a  settlement  reserved  to  the  settlor  to  make 
leases  with  or  without  fine,  and  rendering  such  rents  and  ser- 
vices  as  he  may  think  fit,  it  was  determined,  that  no  rent  at  all 
need  be  reserved. 

But,  under  a  power  requiring  the  leases  to  contain  usual,  or 

usual 
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usual  and  reasonable  covenants,  or  the  like,  the  covenants  con- 
tained in  the  former  leases  must  be  inserted  in  the  new  leases. 

Where  a  power  to  grant  building  leases  required  the  leases 
to  contain  "  the  usual  and  reasonable  covenants,"  and  a  lease 
was  made  in  which  the  lessee  covenanted  to  keep  the  old  mes- 
suage and  buildings  on  the  land  in  repair,  and  to  repair  such 
other  messuages  or  buildings,  as  should  during  the  term  be  built 
on  the  premises  ;  the  Court,  upon  the  whole,  thought  that  this 
was  not  a  building  lease  under  the  power;  and  IVilles  C.  J.  said, 
that  a  reasonable  covenant  in  a  building  lease  must  certainly  be 
meant  of  a  covenant  to  build  ;  but  there  was  none  such  in  this 
lease. 

The  lessee's  doing  that  voluntarily  which  he  ought  to  have 
been  bound  by  covenant  in  the  lease  to  do,  will  not  supply  the 
omission  of  the  covenant.  || 

[As  under  a  power  to  lease  reserving  the  usual  covenants,  the 
omission  of  a  usual  covenant  will  vacate  the  lease,  so  the  intro- 
duction of  an  unusual  covenant  in  such  case  will  have  the  same 
effect.  Thus,  where  a  tenant  for  life  made  a  lease  under  a  power 
in  those  terms,  containing  a  proviso,  "  that  in  case  the  premises 
"  were  blown  down  or  burned,  the  lessor,  or  the  persons  who 
"  for  the  time  being  should  be  entitled  to  the  freehold  and  in- 
"  heritance,  should  re-build,  otherwise  the  rent  should  cease," 
the  lease  was  adjudged  to  be  void;  the  jury  having  expressly 
found  such  covenant  to  be  unusual  and  unheard  of. 

It  is  no  objection  to  a  lease  under  a  power  "  that  it  is  in  trust 
«  for  him  who  executes  the  power,"  provided  the  legal  tenant  be 
bound,  during  the  term,  in  all  requisite  covenants  and  con- 


Sewell,  i  Bl.  Rep.  617.   4  Burr.  1975.   Earl  of  Cardigan  v.  Montague,  Sugd.  Pow.  App.  No.  ix. 
See  also  i  Bl.  Rep.  449« 


Earl  of  Car- 
digan, Sugd. 
Pow.  App. 
No.ix.(i). 

Pow.  595. 


Isherwood 
v.  Oldknow, 
3M.&S.  382. 


||  Under  a  power  to  lease  for  any  term  of  years  not  exceeding 
a  certain  number,  a  lease  may  be  granted  for  the  term,  with  a 
proviso,  that  upon  tender  by  the  donee  of  the  power  of  one 
shilling,  or  the  like,  the  lease  shall  become  void ;  or  in  other 
words,  says  Mr.  Sugden,  a  lease  may  be  made  for  a  term  certain 
with  a  proviso  determining  it  on  a  given  event,  at  the  option  of 
the  lessor.  But  it  would  be  otherwise,  if  the  power,  as  is  some- 
times the  case,  requires  the  lease  to  be  for  a  term  absolute. 

So,  if  the  power  be  to  lease  for  any  given  term,  as  for  twenty- 
one  years,  without  sayingybr  any  term  not  exceeding  that  number 
of  years,  a  lease  may  be  made  for  a  less  term.|| 


(K)  By  what  Form  of  Words  Leases  may  be  made. 

J-TERE  it  may  be  laid  down  for  a  rule,  that  whatever  words 
are  sufficient  to  explain  the  intent  of  the  parties,  that  the 
one  shall  devest  himself  of  the  possession,  and  the  other  come 
into  it  for  such  a  determinate  time,  such  words,  whether  they 
run  in  the  form  of  a  licence,  covenant,  or  agreement,  are  of 

18  theni- 
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themselves  sufficient,  and  will  in  construction  of  law  amount  to  A 
a  lease  for  years  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  use  of  for  that  purpose  :  and  on  the  con- 
trary, if  the  most  proper  and  authentick  form  of  words  whereby 
to  describe  and  pass  a  present  lease  for  years,  are  made  use  of, 
yet  if  upon  the  whole  deed  there  appears  no  such  intent,  but 
that  they  are  only  preparatory  and  relative  to  a  future  lease  to 
be  made,  the  law  will  rather  do  violence  to  the  words  than 
break  through  the  intent  of  the  parties  :  for  a  lease  for  years 
being  no  other  than  a  contract  for  the  possession  and  profits  of 
the  lands  on  the  one  side,  and  a  recompence  of  rent  or  other 
income  on  the  other,  if  the  words  made  use  of  are  sufficient  to 
prove  such  a  contract,  in  what  form  soever  they  are  introduced, 
or  however  variously  applicable,  the  law  calls  in  the  intent  of 
the  parties,  and  models  and  governs  the  words  accordingly. 

My  Lord  Coke  tells  us,  that  the  words  demise,  grant,  betake,   Co.Litt.  45.  b. 
and  to  form-let,  and  whatever  other  words  amount  to  a  grant,   2  Mod.  250. 
may  serve  for  a  lease  for  years. 

So,  he  says,  dedi  is  a  sufficient  word  to  make  a  lease  for  Co.  Litt. 
years.  301.  b. 

But  there  are  several  other  words  which  are  equally  sufficient  Bro.  tit. 
to  make  a  lease  for  years;  therefore  in  the  case  of  the  king,  if  Leases,  71. 
he  makes  a  lease  for  years  under  the  Exchequer  seal  in  these  jj^^'c"' 
words  ;  sciatis  quod  nos  commisimus  custodiam  of  such  land  to  Litt.  45.  b. 
such  a  one,  this  is  a  good  lease,  and  the  lessee  may  plead  it  as  a  €0.17.  a. 
a  demise  or  lease  of  the  land  itself;  for  this  sufficiently  shews  the 
intent  of  the  king  to  part  with  the  possession  of  the  land  for  the 
time,  and  therefore  amounts  to  an  effectual  lease;  and  this  being 
the  usage  in  the  Exchequer,  all  other  courts  are  bound  to  take 
notice  thereof. 

So,  if  one  only  licence  another  to  enjoy  such  a  house  or  land  s  H-  /.  i. 


till  such  a  time,  this  amounts  to  a  present  and  certain  lease  or  ^f,01?"  I29' 
interest  for  that  time,  and  may  be  pleaded  as  such,  though  it  siA4a8  * 
may  be  also  pleaded  as  a  licence;  and  if  it  be  pleaded  as  a  lease  Mod.  14. 
for  years  and  traversed,  the  lessee  may  give  the  licence  in  evi-  aKeb.  561. 

dence  to  prove  it.  ,  *  L?T-  194- 

3  Keb.  761.     Hard.  366. 

[So,  where  the  owner  of  a  house  and  brew-house,  entered  into  Rjsht  v. 
partnership,   and  assigned  one-fifth,   and  covenanted  that  the  Proctor, 
partner  should  reside  in  the  house,  $c.  it  was  holden,  that  he  4  Burr.  22o8. 
could  not  maintain  an  ejectment  against  the  partner  contrary  to    r'    *    '  45°- 
his  own  agreement.     Besides,   that  as  a  licence  to  inhabit,  it 
amounted  to  a  lease.] 

So,  if  A.  by  articles  covenants  with  B.  that  he  shall  have  or  Leon.  136. 
enjoy  such  land  for  such  a  time,  this  is  a  good  and  effectual  pre-  303.    Cro. 
sent  lease,  because  here  are  sufficient  words  to  prove  a  contract,  (    '•  I-  X73- 
that  the  one  shall  relinquish  the  possession,  and  the  other  come  ROU  j$Jr' 
into  it.     But,  if  the  covenant  had  been  with  B.,  that  C.  a  third  847.  3  Bulstr. 
person,   should  have  or  enjoy  such  land  of  A.  for  such  a  time,  25»-    Fitz. 
or  that  the  executors  of  B.  should  have  or  enjoy  it  for  that  time,  "5*  ASSJZCJ 
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this  would  be  no  lease  to  C.  or  the  executors  of  B.,  but  only  a 
bare  covenant  with  B. :  for  when  these  words  have  their  natural 
and  binding  force  as  a  covenant  with  B.,  they  cannot  at  the 
same  time  have  a  different  construction,  and  amount  to  a  lease 
to  C.  or  the  executors  of  B.9  who  are  strangers  to  the  contract 
and  no  parties  to  the  deed,  and  when  those  executors  of  B.  are 
not  yet  in  esse;  neither  can  these  words  amount  to  a  lease  to  B., 
because  the  intent  is  manifest  that  he  himself  is  to  have  nothing 
in  the  land,  but  is  only  a  trustee  of  the  covenant  for  C.  or  his 
executors.  And  further,  if  these  words  should  amount  to  a  lease 
to  C.  or  the  executors  of  B.9  when  they  came  in  esse,  this  would 
take  off  from  their  operation  as  a  covenant  with  B. ;  for  the 
same  words  cannot  at  the  same  time  have  two  different  con- 
structions and  operations;  and  it  cannot  be  said  they  are  a 
covenant  with  B.  by  the  first  words,  and  a  lease  to  C.  or  the 
executors  of  B.  by  the  last  words;  for  that  C.  or  the  executors 
of  B.  shall  enjoy  the  land,  is  the  very  explanation  of  the 
covenant  with  B.9  and  gives  life  and  force  to  it,  and  without 
that  he  covenants  with  B.  for  nothing ;  for  till  these  words  are 
added,  the  covenant  with  B.  is  but  a  dead  letter,  and  has  no 
meaning  or  sense  in  it. 

So,  where  one  by  articles  covenants,  grants,  and  agrees  with 
J.  S.  that  he  shall  have  such  lands,  or  have,  hold,  and  enjoy 
such  lands  for  so  many  years,  these  are  words  sufficient  to  shew 
a  present  contract  for  the  lessee's  enjoying  of  these  lands,  and 
therefore  amount  to  a  present  lease  of  them  as  effectually  as  if 
there  had  been  the  words  dimisitt  locavit,  or  such  like :  and 
3  Bulstr.  Chough  there  were  in  the  same  articles  a  covenant  to  make  a 
good  and  perfect  lease,  as  counsel  should  advise,  yet  that  would 
not  prevent  or  destroy  the  operation  of  the  first  words  as  a 
present  lease;  such  covenant  only  being  in  majorem  cautelam, 
that  the  lessee  might  require  further  assurance  by  fine,  or  the 
like,  if  he  found  it  necessary.     And  the  difference  is,  where 
3Bulstr.  such  articles,    by  way  of  covenant,  are  made  by  him  who  is 
Roll.       owner  of  the  lands ;  and  where  they  are  made  by  a  stranger,  or 
one  who  has  then  nothing  in  the  lands:  in  the  first  case,  they 
Brownl.  136.     amount  to  a  present  and  absolute  lease;  but  not  in  the  other, 
Cro. Eliz. 223.  because  a  man  cannot  be  supposed  to  lease  what  he  has  not:  or 


Bro.  tit. 
Leases,  20. 
30.  60.    Noy, 
14.     Cro.  Ja. 
4Z.  659. 
Palm.  aoi. 
Leon.  1 1 8, 
119 
252 

Car.  207. 
Jon.  231. 
Hob.  35. 
Moore,  861. 
a  Brownl.  23. 
Roll.  Rep. 

397 
004 

Abr.  847. 
Yelv.  85. 


Bro.  tit. 


Fineux. 


er 


Trusloe  v. 
Yewre,  Cr. 
Eliz.  223. 
2  Leon.  104. 
S.  C.  by  the 
name  of 


if  it  might  be  so  supposed,  yet  when  it  appears  in  the  very 
articles  that  he  has  nothing  in  the  lands,  his  covenant  then  can 
have  no  other  construction,  but  that  he  will  procure  the  owner 
of  the  lands  to  permit  the  covenantee  to  hold  and  enjoy  those 
lands;  which  is  the  proper  and  natural  interpretation  of  the 
words  of  the  covenant,  when  he  himself  has  nothing  whereof  to 
make  a  lease. 

A  controversy  was  between  two  persons  touching  a  lease  for 
years,  which  of  them  had  title  to  it,  and  they  submitted  to  the 
award  of  J.  S.9  who  awarded  that  one  of  them  should  have  the 
land ;  this  was  held  to  be  a  good  gift  of  the  interest  of  the  land, 
that  is,  an  award,  that  the  whole  lease,  or  interest  in  the  land 

for 
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for  the  term  then  to  come,  belonged  to  one,  exclusively  of  the  Trusto  v. 
other.  But,  if  the  award  had  been,  that  the  one  should  permit  ^^e^ 
the  other  to  enjoy  the  term,  this,  it  is  said,  would  not  have  given  * 
him  the  interest  in  the  land,  nor  would  amount  to  a  lease;  that 
is,  as  I  suppose,  because  the  permission  being  to  come  from  the 
other  party,  the  interest  must  be  supposed  to  be  and  continue  in 
him ;  and  therefore  it  could  not  amount  to  a  lease,  or  an  award 
of  a  lease:  not  to  a  lease,  either  from  the  arbitrator  or  the  other; 
not  from  the  arbitrator,  because  he  had  nothing  in  the  land,  and 
was  only  to  award  what  the  other  should  do  ;  not  to  a  lease  from 
the  other,  because  it  was  only  the  act  and  award  of  the  arbi- 
trator :  neither  could  it  amount  to  an  award  of  a  lease  from  the 
other,  because  it  was  only  that  he  should  permit  the  other  to 
enjoy  the  term,  which  he  might  do  without  making  a  lease;  and 
the  words  being  spoken  by  the  arbitrator,  who  was  a  third 
person,  cannot  have  the  same  operation,  as  if  they  had  been 
spoken  by  one  who  had  interest  in  the  lands,  but  must  be  taken 
according  to  the  literal  sense  and  meaning  thereof. 

Articles  indented  in  writing  were  made  between  A.  and  B.  in  Cro.  Eliz. 
this  manner :  Imprimis,  it  is  covenanted  and  agreed  between  the  486.    Moore, 
parties,  that  A.  doth  let  such  lands  for  and  during  five  years,  to  ^^3g \Ro11' 
begin  at  Mich,  next  following,  under   io/.  a-year  rent;  or  pro-  a  ROJJ_  j^r. 
vided  that  the  lessee  shall  pay  io/.  at  Mich,  and  Lady-day,  by  449.    Palm, 
even  portions,  during  the  term :  also  the  said  parties  do  cove-  201- 
nant,  that  a  lease  shall  be  made  and  sealed,  according  to  the 
effect   of   these   articles,   before   the   feast   of  All-Saints  next 
ensuing :  this  was  held  to  amount  to  an  immediate  lease,  by 
reason  of  the  first  words  in  the  present  tense,  and  that  the  last 
words  were  only  for  making  such  a  lease  in  writing  for  further 
assurance ;  and  the  rather  here,  because  the  lease  to  be  sealed 
was  to  be  made  after  the  beginning  of  the  term. 

One  said  to  another,  «'  You  shall  have  a  lease  of  my  lands  in  2  Bendl.  7. 
"  D.for  twenty-one  years,  paying  therefore  io/.  per  ann.,  make  a  Moore,  pi.  31. 
"  lease  in  miting,  and  I  will  seal  if :"  this  was  agreed  by  all  the  Cr°'  Eliz>  33- 
justices  to  be  a  good  parol  lease  for  twenty-one  years,  though  no  3° 
writing  was  made  of  it,  (being  before  the  statute  of  frauds,)  for 
the  intent  of  the  parties  was  sufficiently  expressed,  and  the 
making  of  it  in  writing  was  but  for  further  assurance,  and  left 
to  the  lessee,  if  he  thought  it  necessary. 

One  made  his  will  in  this  manner:  "  I  have  made  a  lease  to  a  Bendl.  34. 
"  J.  S.  for  term  of  twenty-one  years,  paying  but  205.  rent ;"  this 
was  held  a  good  lease  or  devise  by  the  will  for  twenty-one  years, 
and  that  the  word  have  should  be  taken  in  the  present  tense,  as 
dedi  is  in  a  deed  of  feoffment,  to  comply  with  the  intent  of  the 
testator. 

[On  the  28th  of  Nov.   1760,  John  Abrahall  and  P.  Lloyd  Baxter  v. 
entered  into  an  agreement  (stamped  with  a  two  shillings  and  Browne, 
sixpenny   stamp)    with    the   defendant    Brcncnc,    whereby   they  aBI-ReP-97J- 
agreed,    "  with   all  convenient  speed  to  grant  to  him  a  lease 
"  of,    and   they  did  thereby  set  and  let  to  him"  the  premises 
in  question,  to  hold  for  twenty-one  years,  at  the  rent  of  2po/. 
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,pcr  ann.  payable  half-yearly  "  to  the  lessens .-"  the  lease  to  con- 
tain the  usual  covenants,  and  certain  special  ones,  in  one  of 
which  the  words  "  this  demise"  occurred.  The  defendant 
entered  in  pursuance  of  the  agreement,  and  paid  rent  up  to 
the  ist  of  March  1774.  The  Court  said,  this  is  a  good  lease 
in  prascnti)  with  an  agreement  to  execute  a  more  formal  and 
perfect  lease  in  futuro.  The  operative  words  let  and  set  are  in 
the  present  tense.  A  reference  is  also  made  to  this  demise. 
There  have  been  fourteen  years'  uninterrupted  occupation  under 
it,  and  five  or  six  of  them  since  the  title  of  the  lessor  of  the 
plaintiff'  accrued.  He  has  accepted  rent,  and  thereby  given  the 
defendant  every  reasonable  hope  of  acquiescence.  Under  such 
circumstances,  if  the  words  of  this  lease  can  import  an  immediate 
legal  demise,  the  Court  will  support  it  as  such ;  and  that  they 
•will,  is  evident  from  the  cases  cited,  viz.  i  Roll.  Abr.  847. 
Moore,  459.  Noy,  57.] 

||  The  lessor  of  the  plaintiff,  by  an  unstampt  agreement  in 
writing,  agreed  to  grant  a  lease  to  the  defendant  for  twenty-one 
years :  the  defendant  had  had  uninterrupted  possession  for 
eighteen  years;  but  no  lease  had  been  granted  by  the  one, 
or  demanded  by  the  other.  Lord  Mansfield  said,  that  there 
might  have  been  circumstances  which  would  have  supported  the 
lessor  of  the  plaintiff  in  this  case;  as,  if  he  had  tendered  a  lease, 
and  had  suffered  some  loss  by  the  defendant's  refusing  to  execute 
it;  but  that  there  were  no  such  circumstances  in  the  present 
instance ;  and  if  the  Court  should  say,  that  the  ejectment  ought 
to  proceed,  it  would  merely  give  the  Court  of  Chancery  an 
ejectment;  an  opportunity  to  undo  all  again,  and  the  lessor  of  the  plaintiff 
inference,  would  have  to  pay  the  costs  of  both  suits.  The  postea  was 

however,          therefore  delivered  to  the  defendant, 
which  it  does 

not  warrant.     But  it  would  seem,  from  the  case  of  Doe  v.  Groves,  15  East,  a44-,  that  the  in- 
strument would  not  enable  the  defendant. to  maintain  his  possession  without  a  lease-stamp. 


Weakly  v. 
Bucknall, 
Cowp.  473. 
This  case  is 
cited  in 
Lowther  v. 
Lady  An- 
dover,  i  Br. 
Ch.  Rep.  396. 
to  shew  that 
an  executory 
instrument 
may  be  a  good 
defence  in 


Poole  v, 
Bentley, 
13  East,  1 68. 


Jones  v.  In- 
man,  Ir.T.R. 
433- 


A  memorandum  of  an  agreement  was  to  the  following  effect : 
A.  agreed  to  let,  and  B.  to  take  certain  premises  for  the  term  of 
sixty  years  at  a  certain  rent ;  and  13.,  in  consideration  of  a  lease 
to  be  granted,  agreed  to  lay  out  the  sum  of  2ooo/.  in  building 
within  four  years.  A.  agreed  to  grant  a  lease  as  soon  as  a 
certain  number  of  houses  should  be  covered  in.  This  agree- 
ment was  to  be  considered  as  binding  till  one  fully  prepared 
could  be  produced.  Lord  Ellenborough  thought,  that  the  in- 
tention was,  that  the  tenant  should  have  a  present  legal  interest, 
though  a  more  perfect  lease  was  intended  when  the  houses 
should  be  built,  for  the  convenience  of  describing  the  premises, 
and  for  the  purpose  of  assignments. 

By  a  deed  indented  and  indorsed  on  an  indenture  of  demise, 
and  bearing  date  28th  Sept.  1758,  between  the  lessor  and  the 
defendant,  who  was  the  assignee  of  the  lessee,  reciting  that  the 
term  would  expire  in  1786,  and  that  the  lessor  was  willing  to 
prolong  the  same,  the  lessor  for  himself,  his  heirs  and  assigns, 
did  covenant  and  agree  with  the  defendant,  his  heirs,  $c.  that 

he 
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he  ami  they  should  hold  and  peaceably  possess  the  lands  in  the 
said  indenture  of  demise  in  as  full  and  ample  a  manner  as  they 
were  therein  granted  and  demised  to  the  original  lessee,  to  hold 
the  same  to  the  defendant  for  the  space  of  thirty-four  years,  to 
commence  in  May  1786,  he  and  they  paying  the  reserved  rent, 
and  performing  all  the  covenants  contained  in  the  indenture  of 
lease.  It  was  objected,  that  this  was  not  a  lease,  but,  at  the 
most,  a  mere  equitable  article,  and  defective  in  the  terms  of 
grant  and  demise.  But  by  the  Court :  The  instrument  is  found 
to  be  an  indented  deed,  sealed  and  delivered  by  the  parties, 
accepted  and  the  possession  entered  on  by  the  tenant :  it  is 
substantially  clear  and  certain  as  to  the  lands,  as  to  the  term,  its 
commencement  and  duration,  as  to  the  habendum  and  red- 
dendum ;  it  refers  to  and  adopts  all  the  covenants  of  the  original 
lease;  it  is  an  agreement  that  the  lessee  shall  enjoy,  possess, 
and  occupy;  it  does  not  import  to  be  an  article  or  merely 
executor)-;  nothing  further  is  covenanted  to  be  done  as  to 
making  future  leases.  || 

[In  ejectment,  the  lessor  of  the  plaintiff  derived  title  from  the  Bury  v. 
defendant  under  an  instrument,  purporting  to  be  a  demise  for  k"Sent, 
twenty-one  years  of  the  premises  in  question.     The  instrument  fn  e'rro'r  fro^i 
was  as  follows :   "  Be  it  remembered  that  J.  B.  (the  defendant)  Ireland. 
*•  hath  let,  and  by  these  presents  doth  demise,  fyc.  unto  R.  F. 
"  Sfc.  for  twenty-one  years  to  commence  the  5th  of  May  or  ist 
"  of  November,   whichever  first  happens  after  the  said  J.  B. 
t;  recovers  the  said  lands  from  M.  O.    The  said  R.  F.  covenant- 
*'  ing  and  agreeing  on  the  foregoing  conditions  to  pay  J.  B. 
"   ioo/.  yearly  and  every  year  during  the  said  term,  eye. ;   leases 
"  with  power  of  distress,  and  clauses  for  re-entering,  and  all 
"  other  clauses  usual  between  landlord  and  tenant,  to  be  drawn 
"  and  signed  at  the  request  of  either  party  as  soon  as  J.  B. 
"  recovers  the  said   lands  from   M.  O."     J.  B.  recovered  the 
lands  from  M.  O.  and  was  then  in  possession  of  them.     The 
Court  were  clearly  of  opinion,  that  the  instrument  operated  as  a 
present  demise,  and  that  the  agreement  for  a  more  formal  lease 
was  merely  in  further  assurance.] 

But  now,  on  the  contrary,  if  the  most  proper  form  of  words  Where  words 
of  leasing  are  made  use  of,  yet  if,  upon  the  whole  deed,  there  of  covenant, 
appears  no  such   intent,  but  that  it  is  only  preparatory  and  jnc[hg  caseof 
relative  to  a  future  lease  to  be  made,   the  law  will  rather  do  copyholds, 
violence  to  the  words,   than  break  through   the  intent  of  the  amount  to  a 
parties,   by  construing  a  present  lease,   when  the  intent  was  'ease  so  ^ to 
manifestly  otherwise.  g^^ 

supra,  under  leases  made  by  copyholders. 

Therefore,  where  articles  were  drawn  between  A.  and  B.  in  Noy,  128. 
this  manner :  Articles  agreed  upon,  $c.  Imprimis,  A.  doth  de-  Sturgion  v. 
raise  such  a  close  to  B.  to  have  it  for  forty  years,  and  a  rent  Painter- 
reserved,  with  clause  of  distress,  fyc.     In  witness  whereof,  &,-c. 
and  afterwards  there  was  written  in  the  same  paper  a  memoran- 
dum, that  these  articles  are  to  be  ordered  by  counsel  of  both 
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parties,  according  to  the  due  form  of  law:  here,  because  the 
intent  of  both  parties  appeared  by  that  memorandum,  and  by 
a  lease  actually  drawn  by  counsel,  but  never  sealed,  (upon  some 
disagreement  between  the  parties,)  it  was  ruled  by  the  court, 
upon  evidence  in  ejectment,  that  these  articles  were  not  a  suffi- 
cient lease,  and  the  jury  found  accordingly ;  and  yet  here  was 
the  form  and  words  of  a  present  and  immediate  demise  or  lease. 

So,  where  articles  of  agreement  are  drawn  between  A.  and  B. 
in  this  manner :  first,  the  said  A.  is  contented  to  demise  such 
lands,  fyc.  to  the  said  B,  from  Midi,  next  for  six  years;  and 
after  these  words,  the  rent  reserved  is  ioo/.  per  ann.  a  re-entry 
for  non-payment  of  the  rent,  a  covenant  for  reparations,  and  a 
covenant  to  do  such  other  things ;  and  these  articles  are  sealed 
and  delivered  by  the  parties :  yet  they  do  not  amount  to  a  lease, 
but  are  only  preparatory  covenants  or  instructions  towards  a 
lease,  arid  never  were  intended  to  have  the  force  or  effect  of  a 
lease  themselves ;  besides  that,  the  word  contented  imports  only 
an  approbation  of  something  to  be  done  after.  This  case  is 
cited  in  («)  Cro.  Ja.  in  this  manner :  that  if  one  covenants  and 
grants  with  another  that  he  shall  have  and  hold  such  lands  for 
ten  years,  that  this  is  a  good  and  absolute  lease  for  that  time; 
but  if  he  covenants  and  grants  that  he  shall  enjoy  those  lands  for 
ten  years,  this  is  no  lease,  because  it  sounds  only  in  covenant. 
Quaere  of  the  difference  between  holding  and  enjoying,  for  there 
seems  none;  therefore  the  case  must  be  mistaken. 

[On  the  trial  of  an  ejectment  the  defendant  produced  in  evi- 
dence a  lease,  as  he  stated,  of  the  premises  in  question,  but  which 
appeared  to  be  an  agreement  upon  paper,  unstamped^  and  not 
under  seal,  between  the  Earl  of  Abingdon,  under  whom  the 
lessor  of  the  plaintiff'  claimed,  and  the  defendant's  father.  In 
the  subsequent  part  of  it  were  these  words,  viz.  "  And  further 
"  the  said  Earl  of  Abingdon  doth  hereby  agree  to  let,  and  the 
"  said  Richard  Way  agrees  to  rent  and  take  for  the  term  of 
"  seven,  fourteen,  or  twenty-one  years,  in  case  the  said  Earl 
"  shall  so  long  live,  at  and  for  the  rent  of  14007.  a-year,  to  be 
"  paid  half-yearly,  (the  said  Earl  to  pay  or  allow  all  manner 
"  of  tithes  and  taxes,  both  ordinary  and  extraordinary,)  all  his 
"  estate,  fyc.  at  Rycot.  It  is  agreed  the  said  Richard  Way  shall 
"  enter  on  all  the  said  premises  immediately,  but  not  commence 
"  payment  of  rent  until  Lady-day  next.  It  is  further  agreed, 
"  that  leases  with  the  usual  covenants  shall  be  made  and  executed 
"  by  the  parties  on  or  before  Michaelmas  next."  It  was  con- 
tended, that  this  being  produced  as  a  lease,  and  not  being 
stamped,  could  not  be  read  in  evidence ;  and  the  judge  being 
of  that  opinion,  the  plaintiff  had  a  verdict.  But  on  a  motion 
for  a  new  trial,  the  court  were  of  opinion,  that  it  was  not  a  lease. 
The  case  in  Noy,  128.,  of  Sturgion  v.  Painter,  they  said,  is  in 
point.  In  the  present  case,  there  is  also  an  express  stipulation 
that  leases  should  be  drawn  before  Michaelmas:  therefore,  it 
plainly  was  not  the  intention  of  the  parties  that  such  agreement 
should  operate  as  a  lease,  but  only  that  it  should  give  the 

defendant 
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defendant  a  right  to  the  immediate  possession,  till  a  lease  could  (a)  See  ace. 
be  drawn.     Had  it  been  a  lease,  the  court  thought  it  ought  to  Doe  v.  Groves, 
have  been  stamped.]  (a)  J5  East>  *44- 

||  So,  in  a  case  already  referred  to  supra,  780.,  an  instru-  Doe  v.  Clare, 
ment  on  an  agreement-stamp  was  made,  reciting,  that  in  case  *  •*"•  ^-  739- 
the  lessor  should  be  entitled  to  certain  copyhold  premises  on 
the  death  of  another,  he  would  immediately  demise  them  to  the 
lessee,  and  declaring  that  he  did  thereby  agree  to  demise  and  let 
the  same,  with  a  subsequent  covenant  to  procure  a  licence  from 
the  lord.  Here  the  intention  of  the  parties  appears  strongly  on 
the  face  of  the  instrument,  that  it  should  be  executory.  Besides 
this,  at  the  time  it  was  entered  into  the  lessor  was  only  a  re- 
versioner.  The  estate,  too,  was  of  copyhold  tenure,  and  to 
construe  it  a  present  demise  would  have  been  to  create  a  for- 
feiture; which  the  parties  had  cautiously  guarded  against  by  an 
express  stipulation  to  procure  a  licence  when  the  estate  should 
come  in  possession.  || 

[Articles  of  agreement  were  drawn  in  the  following  manner  :  Roe  v.  Ash- 
"  Articles  of  agreement  between  T.  S.  and  D.  </.,  entered  into  ^I"16""' 
"  in  regard  to  his  fulling  mills,  dry-salting  mills,  and  other  s 
"  conveniences  for  carrying  on  the  said  trades:  that  the  mills 
"  and  conveniences,  with  the  islands  and  acre  of  land  mintsfeet, 
"  called  Askacre,  he  shall  enjoy  ^  and  /  engage  to  give  him  a  lease 
"  /«,  for  the  term  of  3  1  years  from  Whitsuntide  1  784,  at  the  rent 
"  of  no/.:  and  that  I  will  purchase  one  yard  in  breadth  to  be 
"  laid  to  the  Race  from  the  High  Clews,  the  length  of  Charles 
"  Close:  and  that  if  it  be  bought,"  SfC*  Here,  though  the 
words  shall  enjoy  are  sufficient  to  give  the  legal  interest,  yet  the 
latter  words  restrain  their  operation,  and  clearly  shew  it  was  the 
intent  of  the  parties,  that  there  should  be  some  further  assurance. 
It  was  in^m  at  the  time:  and  if  a  bill  had  been  filed  in  a  court 
of  equity  for  a  specifick  performance  of  the  agreement,  that 
court  would  not  have  told  the  party  that  he  had  a  legal  and 
executed  contract,  but  would  have  decreed  a  lease  according  to 
the  agreement.  By  the  subsequent  part  of  the  agreement,  the 
landlord  was  to  acquire  an  additional  piece  of  ground  to  be  laid 
to  the  mill,  without  which  the  lease  was  not  to  be  granted  :  this  So  Doe  v. 
shews  that  there  was  to  be  some  future  instrument  to  give  title  Smith,  6  East, 

t0  the  P"W  Tempest  T.  Ravvling, 


[Where  a  lessee  of  tithes  agreed  with  the  owner  of  lands  for  Brewer  v. 
certain  collateral  considerations  not  to  take  tithes  in  kind  from  Hi">  Anstr. 
the  tenants  of  the  lands  for  twelve  years,  but  to  accept  a  reason-  4I-3" 
able  composition  not  exceeding  35.  6d.  per  acre,  this  was  ad- 
judged to  be  no  lease,     ist,  The  rent  affected  to  be  reserved  is 
uncertain  :  under  this  agreement  it  is  at  the  option  of  the  party 
either  to  pay  tithes  in  kind,  or  to  tender  the  reasonable  value  of 
the  tithes,  which  may  be  under  35.  6d.  per  acre.     And  2d,  The 
owner  of  the  lands,   the  person  with  whom  the  agreement  is 
made,  is  neither  to  enjoy  any  thing,  nor  to  pay  any  rent.     It 
cannot  therefore  be  a  demise  to  him.     The  tenants  are  not 
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parties  or  privy  to  the  transaction :  it  cannot  therefore  be  a 
demise  to  them.  It  can,  at  the  most,  amount  to  no  more  than 
a  mere  covenant  with  A.  that  B.  shall  enjoy,  and  creates  no 
lease  to  either.] 

||  In  a  case  of  articles  of  agreement  there  was  a  stipulation, 
that  out  of  the  rent  therein  mentioned,  there  should  be  a  pro- 
portionate abatement  in  respect  of  certain  premises  to  be  ex- 
cepted  out  of  those  demised;  and  that  the  tenant  should  hold 
at  and  under  the  usual  covenants  between  landlord  and  tenant 
where  the  premises  were  situated  :  though  there  was  no  positive 
agreement  for  a  future  lease,  yet,  as  there  were  strong  circum- 
stances of  inconvenience  if  such  an  instrument  should  be  con- 
sidered as  a  lease,  it  was  inferred  to  be  an  agreement  only ;  for 
it  might  be  disputed  what  were  the  usual  covenants  in  the 
country  where  situated;  and  until  the  rent  was  apportioned  for 
the  excepted  premises,  it  would  be  uncertain  as  to  the  rest,  and, 
consequently,  the  lessor  could  not  distrain.  || 

One  made  a  lease  for  life,  8$  provisum  est,  that  if  the  lessee  die 
within  sixty  years,  that  then  his  executors  and  assigns  should 
enjoy  the  land  in  his  right  for  so  many  years  as  should  be  behind 
of  the  sixty  years  from  the  date  of  the  lease :  this  was  held  to  be 
only  a  covenant,  and  no  lease,  for  which  there  are  divers  reasons 
assigned  in  the  books;  as  first,  because  the  words  purport  an 
agreement,  and  not  a  grant,  and  so  sound  only  in  covenant, 
which  is  a  very  unintelligible  reason.  Another  reason  given  is, 
because  if  it  should  be  construed  a  demise,  it  must  be  void, 
because  there  is  no  person  in  esse  to  take  it;  for  the  executors 
are  not  in  rerum  naturd.  Another  reason  given  is,  because 
nothing  of  the  said  term  was  given  to  the  lessee  himself  for  life, 
as  remainder  to  him  and  his  executors  for  sixty  years.  A  fourth 
and  last  reason  is,  because  there  is  no  certainty  either  of  the 
beginning  or  ending  thereof,  and  therefore  it  cannot  be  a  good 
lease.  But  a  better  reason  than  any  of  these  seems  to  be,  that 
he  having  in  the  first  part  of  the  deed  made  a  lease  in  express 
and  proper  words,  must  be  supposed  to  mean  something  less  in 
this  last  part  of  the  deed,  which  varies  so  widely  in  the  form  of 
expression,  and  which  has  a  natural  and  proper  meaning  of  its 
own  as  a  covenant,  but  cannot  amount  or  come  up  to  a  lease, 
without  violence  and  force  done  to  the  words,  as  well  as  the 
intent  of  the  parties.  And  this  the  rather  seems  probable, 
because  Moore  holds  clearly,  that  if  it  had  been  provided  that 
if  the  lessor  die  within  sixty  years,  that  then  he  demised  the 
land  to  another  (who  was  also  a  party  to  the  deed)  for  so  many 
of  the  sixty  years  as  should  be  then  to  come;  this  would  be  a 
good  lease ;  for  here  he  comes  into  the  very  same  form  of  ex- 
pression made  use  of  in  the  first  part  of  the  deed,  which  was  an 
actual  demise,  and  therefore  must  be  supposed  to  mean  the  same 
thing  in  the  latter  part  too,  and,  consequently,  such  words  would 
make  it  an  actual  demise. 

A-  seised  of  lands  in  fee,  by  indenture,  covenants  with  B. 
before  Easter  then  next,  to  convey  thoso  lands  by  fine,  or  other 
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assurance  to  B.  and  his  heirs,  to  the  use  of  him  and  his  heirs,  Cr.  Ja.  172. 
with  a  proviso,  that  if  A.  paid  to  B.  loot,  at  the  end  of  thirteen  ?  C.  affirmed 
years,  that  then  he  might  re-enter,  and  all  assurances  should  be  2  ^|0j  g0> 
to  the  conusor;  and  he  covenanted  and  granted  for  him  and  his  s  C.  cited, 
heirs,  that  B.  and  his  heirs  should  enjoy  those  lands  till  the  end 
of  the  said  thirteen  years,  and  for  ever  after,  if  the  ioo/.  were 
not  paid ;  and  B.  covenanted  to  pay  annually,  during  the 
thirteen  years,  two  capons,  and  that  during  the  thirteen  years 
he  would  not  commit  waste;  no  assurance  was  made  within  the 
time:  and  if  this,  upon  the  whole  deed,  amounted  to  a  lease  for 
thirteen  years,  was  the  question?  And  it  was  adjudged  that  it 
was  no  lease,  but  only  a  bare  covenant,  and  this  judgment 
affirmed  in  error :  for  the  intent  of  the  parties  was  to  make 
assurance  of  the  inheritance  by  way  of  mortgage,  and  the 
covenant  was  only  that  he  should  enjoy  the  lands  during  the 
time  of  the  mortgage,  whether  it  continued  thirteen  years 
only,  or  for  ever ;  and  if  a  fine  had  been  levied,  or  a  feoftment 
made,  it  is  plain  this  deed  had  been  no  lease,  but  only  a  co- 
venant to  lead  or  declare  the  uses  of  such  fine  or  feoffment;  and 
though  none  was  levied  or  made,  yet  the  deed  still  continues  of 
the  same  nature  as  it  did  at  first,  or  as  if  such  fine  or  feoffment 
had  been  actually  executed;  and  the  covenant  on  B.'s  part,  that 
he  would  do  no  waste,  does  not  expound  it  otherwise,  for  that 
was  only  that  he,  being  a  mortgagee  in  fee,  should  do  no  waste, 
for  which  otherwise  there  would  be  no  remedy. 

So,  where  one,  by  indenture  enrolled,  for  money,  bargained  Cro.  Ja.  659. 
and  sold   lands   to  one  and   his   heirs,  provided,  that  if  the  Palm.  201. 
bargainer  for  five  years  paid  annually  loL  to  the  bargainee  at  3       R  i?1" 
the  days  limited  in  the  deed,  and  at  the  end  of  the  said  five  Abr.  850.  " 
years  shall  pay  240^.  then   the  bargain   and  sale  to  be  void :  Pauseley  v. 
provided  also,  and  it  is  further  covenanted  and  agreed  between  Blackman. 
the  said  parties,  that  the  bargainee,  his  heirs  or  assigns,  shall 
not  intermeddle  with  the  actual  possession  of  the  premises,  or 
the  perception  of  the  rents  and  profits,  till  default  be  made  in 
the  payment  of  the  said  sums  :  this  was  held  to  be  no  lease  to 
the  -bargainer  for  five  years,  but  only  in  the  nature  of  a  lease 
at  will,  by  reason  of  the  negative  words,  that  the  bargainee 
should  not  intermeddle  with  the  rents  and  profits  for  that  time, 
and,  consequently,  so  long  was  to  leave  the  bargainer  in  pos- 
session as  he  was  before* 

So,  where  A.  acknowledged  a  recognizance  to  B.  of  2ool.  Co.  Ent.  85.  a. 
and  B.  by  indenture  of  defeasance  did  covenant,  promise,  and  Bradston  v. 
agree  with  the  said  A.  that  if  A.,  his  heirs  or  assigns,  should",  ^k't-  • 
after  such  a  time,  convey  such  an  advowson  to  him  and  his  Icanno- 
heirs;  and  if  the  said  B.,  his  heirs,  executors,  $c.  should  and  where  find 
might  at  all  times  thereafter,  peaceably  and  quietly  have,  hold,  'Mi 
use,  occupy,  possess  and  enjoy  the  said  advowson,  without  the 
let,  suit,  trouble,  &,c.  of  the  said  A.,  or  any  other  person  or 
persons,  $c.  then  the  recognizance  to  be  void ;  and  the  question 
was,  if  this  last  clause  amounted  to  a  lease  of  the  advowson  ? 
The  court  was  of  opinion  that  it  did  not,  for  the  intent  of  the 
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parties  was  not  to  make  a  lease  of  it,  but  only  a  condition  to 
defeat  the  recognizance;  and  this  last  clause  should  have  relation 
to  the  estate  in  fee  precedent,  being,  if  the  said  A.,  his  heirs,  fyc. 
which  cannot  be  intended  of  a  lease.  And  further,  the  clause 
is  indefinite,  at  all  times  hereafter,  and  does  not  limit  any 
certain  time,  for  life  or  years,  wherein  the  advowson  shall  be 
peaceably  enjoyed,  and  therefore  shall  be  intended  during  the 
estate  in  fee  before  mentioned.  But  no  judgment  was  then 
given. 

If  one  makes  a  lease  for  life,  and  after  grants  that  the  lands 
or  the  reversion  shall  remain  to  another  for  twenty-one  years 
after  the  death  of  the  tenant  for  life,  these  words  are  sufficient 
to  pass  a  reversionary  interest  by  way  of  future  lease  without 
attornment,  though  there  is  not  the  word  demise,  or  any  other 
word  usual  or  proper  to  describe  a  lease  for  years  by  ;  for  here 
being  words  sufficient  to  prove  a  present  contract  for  the  rever- 
sionary interest  of  these  lands  after  the  estate  for  life  determined, 
these,  in  case  of  a  lease  for  years,  which  is  but  a  contract,  are  in 
themselves  sufficient,  and  adequate  to  any  other  form. 


Mod.  i So. 


(L)  What  Certainty  is  requisite  to  Leases  for  Years 
as  to  their  Beginning,  Continuance,  and  Ending: 
And  herein, 


i. 


With  regard  to  the  Date  of  the  Lease. 


A; 


Sid.  461. 
Vent.  84. 
aKeb.656. 
[In  two  of  the 
cases  put,  the 
period  of  time 
at  which  it  is 
the  intent  of 
the  parties 
that  the  lease 
should  begin 


S  to  the  date,  it  may  be  considered  either  as  it  is  an  impos- 
sible date,  or  an  uncertain  date ;  between  which  the  general 
difference  taken  in  the  books,  is,  that  if  a  lease  be  made  to 
begin  from  an  impossible  date,  there,  the  lease  shall  take  effect 
from  the  delivery;  because  it  could  not  be  any  part  of  the 
agreement  between  the  parties,  as  from  the  3Oth  day  of  February, 
or  the  3  ad  day  of  April  next.  But,  where  the  limitation  is 
uncertain,  as  a  lease  in  October,,  liabendum  from  the  aoth  of 
November,  without  saying  from  November  next  following  or  pre- 
ceding, or  what  other  November  ,•  this  uncertainty  vitiates  the 
lease  itself,  because  it  was  part  of  the  agreement,  that  the  lease 
should  begin  from  the  aoth  day  of  some  November  or  other;  but 
it  not  appearing  to  the  court  what  November  was  intended,  they 
cannot  determine  it  for  the  parties,  and  therefore  for  such  un- 
certainty the  lease  itself  becomes  void. 

So,  where  a  lease  is  made  to  begin  from  the  nativity  of  our 
Lord  God  last  past,  without  saying  from  the  feast  of  the 
nativity,  this  lease  shall  begin  presently  ;  because  it  could  be  no 
part  of  the  agreement  between  the  parties  that  the  lease  should 
begin  from  the  nativity  itself,  which  is  past  so  many  hundred 
years  ago ;  and  therefore,  for  this  impossibility  of  relation,  the 
lease  shall  begin  presently.  But,  if  it  were  to  begin  from  the 
nativity  of  our  Lord  God  generally,  or  from  the  nativity  of 
our  Lord  God  next  ensuing  omitting  the  wordJcas/>  Twisdcn 

was 
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was  of  opinion  such  lease  should  be  void,  for  the  uncertainty  is  manifest, 
of   its    commencement.     But  Siderfin,    in  reporting  the  case,   and  therefore 
seems  to  be  of  a  contrary  opinion,  and  makes  a  qitfere,  if  it  shall  i"^^^^6 
not  begin  presently  ?  and,  in  truth,  this  seems  the  most  reason-  to  commence 
able  opinion,  for  as  to  the  impossibility  of  relation,  there  is  the  from  such 
same  in  this  as  there  is  in  the  other  ;  and  therefore,  by  the  same  time-  To  sup- 
reason,  it  shall  begin  presently.  SSwd  to  a? 

event  which  happened  about  two  thousand  years  ago,  or  had  in  view  an  event  which  never 
will  happen,  is  to  suppose  them  not  in  a  capacity  to  contract.] 

In  ejectment,  if  plain  tiff  declares  on  a  lease  by  J.  £,  2oth  August,  Roll.  Abr. 
for  twenty  years  a  festo  annunciationis  beatte  Mariae  Virginis  849-    Dar- 

•  PPtt  s  P1SP 

ultimo  prater  ito  ante  datum  hujus  indenture?  or  indentures  pro;-  g        ^\me 
dicta?)  where  no  mention  is  made  of  any  date  or  indenture  before  v.  Leaves. 
in  the  declaration,  this  lease  shall  be  taken  to  commence  from  the 
feast  of  the  annunciation  next  before  the  2oth  of  August  in  that 
year  wherein  the  declaration  is  ;  because  it  must  have  so  com- 
menced if  the  words  ante  datum  hujus  indenture  had  been  omit- 
ted ;  and  the  addition  of  those  words  can  be  to  no  purpose,  nor 
of  any  use,  when  no  indenture  at  all  is  mentioned  before,  and 
therefore  shall  be  void,  or  as  if  they  had  been  totally  omitted. 

If  a  lease  be  made  for  thirty-one  years,  anno  153  i,  and  after,  Roll.  Abr. 
anno  1535,  the  lessor,  reciting  the  said  lease,  by  indenture  makes  ^49- 
a  new  lease  in  these  words,  noveritis  me  diet  is  3  1  annis  Jinitis  S?  jj^'  *  *' 
completis  dedisse  Sf  concessisse  omnia  pr&missa  to  J.  S.  habend.  Sf  .  BOS.  &  Pull. 
tenend.  a  die  confectionis  prcesentium   (termino  prcedict.  jinito)  404.  S.C. 
usque  ad  finem  termini  3  1   annorum  tune  immediate  sequentium  Clted  by  Lord 
plenarie  complendorum  :   this  lease  shall  begin  in   computation      c 
from  the  expiration  of  the  first  lease  for  thirty-one  years  [and 
shall  continue  for  thirty-one  years]  after  such  expiration  of  the 
first  lease  ;  for  if  it  should  begin  from  the  day  of  the  making  of 
the  deed,  then  there  would  be  but  four  years  thereof  to  come 
after  the  expiration  of  the  first  lease,  which  would  be  plainly 
against  the  intent  of  the  parties;  and  therefore  it  shall  be  in- 
terpreted that  the  lessee  shall  have  it  for  thirty-one  years  after 
the  day  of  the  date,  and  the  expiration  of  the  first  term  of  (a)  I!  So  held 
thirty-one  years,  viz.  after  both,  (a)  ° 


Pleas,  but  the  Court  of  King's  Bench  came  to  a  different  decision  ;  therefore  RoUe  adds, 
Dubitatur.  Curia  de  Banco  contra  Curiam  de  Banco  Regu.\\ 

So,  where  lessee  for  an  hundred  years  made  a  lease  for  forty  Godb.  166. 
years  to  B.,  if  he  should  so  long  live,  and  after  leased  the  same  Pyer,  »6i.  b. 
lands  to  C.,  habend.  for  twenty-one  years  from  the  end  of  the  m  mar8in- 
term  of  B.,  to  begin  and  be  accounted  from  the  date  of  these 
presents  ;  and  the  question  was,  if  the  lease  to  C.  should  be  said 
to  begin  presently,  or  after  the  term  of  B.  ?    The  judges  were 
clearly  of  opinion,  that  the  lease  to  C.  should  not  be  accounted 
from  the  time  of  the  date,  but  from  the  end  of  the  term  of  B.t 
because  by  the  first  words  it  is  a  good  lease  hi  reversion  in  that 
manner  ;  and  then  it  shall  not  be  made  void  by  any  subsequent 
words  ;  or,  as  Coke  said,  the  last  words  ought  to  be  construed  to 
give  an  interest  as  a  future  interest  presently,  and  the  actual     / 
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Leon.  227. 
pi.  308. 


Doe  v.  Lea, 
ii  East,  312. 


4  Leon.  144. 
Highman 
v.  Cook. 


possession  after  the  expiration  of  the  first  forty  years'  term  is 
well  granted  by  the  first  words. 

A  man  made  a  lease  for  years,  to  begin  at  the  feast  of  our 
Lady  Mary  for  twenty-one  years,  without  shewing  in  certainty 
at  which  of  the  feasts  of  our  Lady,  viz.  the  Annunciation  or  the 
Purification ;  yet  Anderson  held  it  a  good  lease,  and  that  the 
lessee  might  determine  the  certainty  of  the  beginning  of  the 
lease  by  his  entry  at  which  of  the  feasts  he  thought  fit.  But 
Periam  doubted ;  and  in  truth  this  case  seems  within  the  rule 
before  laid  down  to  be  void  for  the  uncertainty  of  the  time  of 
its  commencement. 

||  A  lease  of  lands  by  deed,  since  the  alteration  of  the  stile,  to 
hold  from  the  feast  of  St.  Michael,  must  be  taken  to  be  from 
New  Michaelmas ;  and  cannot  be  shewn  by  any  extrinsick  evi- 
dence to  refer  to  Old  Michaelmas.  \\ 

In  ejectment  the  plaintiff  declares  upon  a  lease  for  years, 
habend.  from  the  sealing  and  delivery,  and  declares  that  the 
sealing  and  delivery  was  i°  Man,  and  the  ejectment  was  the 
same  day :  it  was  moved  in  arrest  of  judgment,  that  the  eject- 
ment could  not  be  supposed  the  same  day,  for  the  lease  did  not 
begin  till  the  next  day  ensuing  the  sealing  and  delivery.  But 
the  court  disallowed  the  exception ;  for  where  the  lease  is  to 
begin  from  the  time  of  the  sealing  and  delivery,  or  generally  to 
hold  for  twenty-one  years  next  following,  the  ejectment  may 
well  be  supposed  to  be  the  same  day ;  for  the  beginning  of  the 
lease  is  presently  upon  the  sealing  and  delivery;  and  therefore 
such  a  lease  shall  end  the  same  time  and  hour. 

If  an  indenture  of  demise  bears  teste  4th  May,  10  Jac.  and 
850.  Hob.  18.  js  delivered  5th  May,  10  Jac.  habend.  a  Jesto  annunciationis 
Hussey  V  beattf  Marias  Virginis  turn  ult.  prater  it.,  pro  termino  viginti  unitis 
[That  a  lease  annorum  prox.  sequent,  datum  dictce  indentures ;  this  lease  com- 
mences in  computation  from  Lady-day  before  the  date,  and  in 
interest  the  fifth  day,  which  is  the  day  next  after  the  date ;  and 
so  all  the  words  of  the  indenture  shall  take  effect  the  5th  day, 
being  the  day  of  the  delivery  of  the  deed,  and  then  the  lease 
will  determine  on  the  feast  of  the  Annunciation  twenty-one  years 
after;  and  therefore  the  count  which  was  of  such  a  lease, 
omitting  datum  indentures,  was  held  to  be  well  enough  warranted 
by  this  Tease  found  in  h&c  verba,  the  ejectment  not  being  laid  till 
the  5th  of  May. 


Roll.  Abr. 


may  com- 
mence at  one 
clay  in  point 
of  computa- 
tion, and  at 
another  in 
point  of  in- 
terest, is 
manifest  from 
the  case  of 
Enys  v.  Don- 


nithorne, 

a  Burr.  1192.  where  it  is  holden,  that  a  lease,  to  hold  from  a  day  past  for  fifty  years  thence 
next  ensuing,  the  said  term  to  commence  and  begin  from  and  immediately  after  the  surrender, 
forfeiture,  or  other  determination  of  an  existing  lease  of  the  same  premises,  was  not  uncertain  in 
its  commencement.] 


4  Leon.  14. 
pi.  52.  Price 
v.  Foster. 


In  ejectment  the  plaintiff  declared  upon  a  lease  made  I4th  Jan. 
30  Eliz.  from  Christmas  before  for  three  years,  and  upon  evidence 
the  plaintiff  shewed  a  lease  bearing  date  I3th  Jan.  the  same  year, 
and  proved  to  have  been  then  executed ;  and  it  was  moved,  for 
this  variance  between  the  declaration  and  the  evidence,  that  the 
jury  might  be  discharged :  but  Anderson  Ch.  Just,  said,  that  the 
5  evidence 
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evidence  was  sufficient  to  support  the  declaration :  for  if  the 
lease  was  sealed  and  delivered  I3th  Jan.  it  was  then  a  lease 
1 4th  Jan.  quod  cateri  jmticiarii  conccsserunt. 

If  an  indenture  of  demise  bears  teste  25th  March,  15  Car.,  Roll.  Ahr. 
and  is  delivered  the  day  of  the  date,  and  the  habendum  is  from  85°-  Cornish 
and  after  the  day  of  the  date  of  these  presents,  for  and  during  v* 
the  time  and  term  of  seven  years  from  henceforth  next  and 
immediately  following  fully  to  be  complete  and  ended;  this  lease 
begins  in  computation  from  the  delivery  of  the  deed,  which  was 
the  day  of  the  date,  and  in  interest  the  next  day  after  the  date, 
and  so  all  the  words  will  have  an  operation;  for  it  appears  that 
the  lessor  was  not  to  have  the  possession  till  the  next  day  after 
the  date,  by  the  words  habendum  from  and  after  the  day  of  the 
date,  which  excludes  the  day  of  the  date,  but  that  the  seven 
years  should  commence  by  computation  from  the  delivery,  viz. 
from  henceforth,  which  refers  to  the  limitation  of  the  seven 
vears;  and  therefore  where  the  plaintiff  declared  on  this  lease 
by  indenture  dated  2jth  of  March  habendum  a  die  datus  for 
seven  years,  it  was  adjudged  against  him ;  for  by  computation 
it  began  a  datu  indenture. 

If  one  makes  a  lease  to  A.  for  twenty-one  years,  and  after  Plowd.  198. 
makes  another  lease  to  B.  for  years,  to  begin  afne  $•  expiratione  Dyer,  177. 
pradicti  termini  21  annor.  dimissor.  to  A.,  and  then  the  lease  to  £!'3f"., 
A.  is  determined,  either  by  an  express  surrender,  or  by  an  im-  £° 
plied  surrender  in  law,  as  by  A.'s  acceptance  of  a  new  lease  for  Roll.  Abr. 
life  from  the  lessor,  the  lease  to  B.  shall  begin  presently.     But,  849. 
if  the  lease  to  B.  had  been  to  begin  post  Jinem  8f  expirationem  ^eon-  Io6- 
prcedict.  2 1  annor,,  there  the  lease  to  B.  should  not  begin  upon 
the  surrender,  forfeiture,  or  other  determination  of  the  first  term 
to  A.,  till  the  twenty-one  years  actually  run  out  by  effluxion  of 
time.     The  reason  of  which  difference  is,   that  in  the  first  case 
the  word  term  comprehends  as  well  the  estate  or  interest  in  the 
land  as  the  time  for  which  it  is  demised ;  and  therefore  the  second 
lease  being  limited  to  begin  ajinc  $•  expiratione  predict,  termini 
21  annor.,  whenever  the  term  which  includes  also  the  estate  and 
interest  is  determined,  the  lease  to  B.  shall  begin ;  but  in  the 
other  case  the  lease  to  B.  is  not  to  begin  till  after  the  end  and 
expiration  of  the  twenty-one  years,  which  cannot  be  ended  but 
by  effluxion  of  time. 

The  bishop   of  Bath  and   Wells  18  H.  8.  made  a  lease  in  600.34. 
writing  to  A.  and  B.  for  sixty  years;  proviso,  that   if  the  said  Cro.  J;i.;i. 
A.  and  B.  die  within   the  said  term   of  sixty  years,  that  then,  g!>!j1^  °, 
after  the  death   of  the  said  A.  and  B.,  and  of  the  longer  liver  \vells's  case 
of  them,  it  shall  be  lawful  for  the  said  bishop  and  his  successors,  Dyer,  315. 
to  enter  into  the  said  lands:  A.  dies:  the  bishop  dies:  and  his  P'-  89. 
successor  22  H.  8.  demises  the  said  lands  to  C,  habend,  cum  post 
sire  per  mortem,   swsum   rcdditionem,    vel  Jorisfact.  prad.    B. 
•vacant  contigerit,  for  sixty  years,  with  confirmation  of  the  dean 
and  chapter  ;  and  then  B.  dies  within  the  sixty  years,  and  the 
grantee  of  the  bishop  would  avoid  this  lease  to  C.     i.  Because 
being  limited  to  begin  upon  one  of  three  events,  r/c.  death, 

surrender, 
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surrender,  or  forfeiture,  none  of  which  happened,  it  could  not 
begin  at  all ;  for  it  was  not  determined  by  the  death  of  A.  and 
B.,  within  the  sixty  years,  as  all  the  court  agreed,  but  con- 
tinued till  the  lessor  or  his  successors  entered ;  for  so  it  was 
expressly  provided  by  the  lease,  and  that  was  a  mere  condition, 
and  not  a  limitation ;  and  then  the  second  lease,  as  was  argued, 
cannot  begin  at  all,  or  at  least  the  time  thereof  shall  run  on 
from  the  death  of  B.  the  survivor.  But  it  was  adjudged  the 
second  lease  was  good ;  for  it  was  not  only  limited  cum  per 
mortem,  sursum  redditionem,  Sfc.  the  first  lease  should  determine, 
but  also  cum  post  mortem  vacare  contigerit ;  so  that  this  second 
lease  may  well  begin  when  the  first  term  by  effluxion  of  time  is 
run  out  post  mortem  of  the  parties.  And  this  differs  from  a 
remainder  limited  to  one  after  the  death  of  another :  there,  it 
ought  to  begin  immediately  after  the  death,  without  any  interim; 
but  here,  it  shall  not  begin  till  after  the  first  term  run  out  post 
mortem,  whenever  in  such  manner  vacare  contigerit,  and  is  a 
good  lease  presently  in  point  of  interest,  to  take  effect  in  pos- 
session whenever  the  first  lease,  by  any  of  these  accidents,  hap- 
pens to  be  at  an  end,  and  is  a  good  interesse  termini  in  the  mean 
time.  And  this  construction  ought  to  be  made,  to  support  the 
lease,  because  it  shall  be  taken  most  strongly  against  the  lessor, 
and  for  the  benefit  of  the  lessee. 

If  A.,  reciting  that  B.  hath  a  lease  for  years  of  such  lands, 
demises  the  same  lands  to  C.  for  years,  to  begin  after  the  end 
or  determination  of  the  said  lease  to  B.,  where  in  truth  B.  hath 
not  any  lease  at  all  of  those  lands,  the  lease  to  C.  shall  begin 
presently ;  for  in  judgment  of  law,  a  void  limitation  and  no 
limitation  is  all  one.  So,  if  he  recites  a  lease  which  in  con- 


Roll.  Abr.  849.  struction  of  law  appears  after  to  be  void,  or  misrecites  a  good 
Jon'  355-  3"'  ^ease  *n  a  Pomt  matel*ial>  habend.  from  the  end  of  the  said  lease, 
Miller  and  this  new  lease  shall  begin  presently;  though  where  the  first 
Manwaring.  lease  is  good  in  law,  and  only  misrecited  in  a  point  material, 
Co.  Litt.  46.  b.  tjie  new  }ease  can  begin  presently  only  in  enumeration  of  years, 

*-pv-  *''-  •  Ml       1  1        /•      1*       /»       *     1  n  i 

not  m  interest,  till  the  end  of  the  first  lease;  for  in  these  cases 
the  commencement  of  this  new  lease,  being  referred  to  a  thing 
which  is  not,  cannot  be  any  ways  ascertained  or  governed  thereby, 
and  then  it  is  as  if  no  such  recital  had  been,  which  would  have  left 
the  lease  to  begin  presently,  as  the  strongest  construction  against 
the  lessor,  since  there  is  nothing  now  to  ascertain  or  determine 
its  beginning  at  any  other  time. 


Lev.  77. 

Keb.  360- 

Basset  v. 

Lewis. 

3  Leon.  ii. 

pL  17. 

Vaugh.  73. 

a  Lev.  24Z. 

[See  Preston 

on  Estates, 

ch.  "  Estates  for  Years."] 


Lev.  »34. 
Sid.  460. 
Vent.  83. 
a  Keb.  322. 
Foot  v. 
Berkeley. 


So,  where  the  queen-mother,  having  the  inheritance  of  cer- 
tain lands  settled  on  her  for  her  jointure,  14  Car.  i.  reciting, 
that  whereas  Queen  Eliz.  22d  April  in  the  42d  year  of  her 
reign,  had  demised  those  lands  to  such  a  one,  fyc.,  (whereas  the 
lease  intended  was  in  truth  32  Eliz.)  the  said  queen-mother  did 
thereby  demise  the  said  lands,  to  begin  after  the  end  or  deter- 
mination of  the  estate  granted  to  the  other  per  literas  patentes 
pradictas,  for  twenty-one  years;  and  the  question  upon  this 

misrecital 
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misrecital  was,    when  the  second  lease   for   twenty-one  years 
should  begin  ?  whether  after  the  expiration  of  the  first  lease 
made  32  Eliz.  though  falsely  recited  to  be  made  42  Eliz.  ?  or 
whether  it  should  begin  presently  ?     It  was  adjudged,  that  for 
this  misrecital  the  second  lease  should  commence  presently  ;  and 
so  the  lessee  was  obliged  to  pay  a  rent  of  6ol.  per  annum  for  the 
whole  twenty-one  years,  though  he  had  nothing  in  the  lands 
all  that   time.     And  this  judgment  given  in   C.  B.  was  after- 
wards affirmed  upon  error  in  B.  R.     And  in  this  case  the  court 
agreed,    that  if  the  date   of  the  recited  lease  only  had  been 
mistaken,  and  the  second  lease  had  been  of  the  lands,  habcnd. 
after  the  expiration  or  determination  of  the  estate  or  lease  of 
the  first  lessee  generally,  in  such  case  the  second  lease  had 
been  good,  and  should  not  have  begun  before ;  for  then  there 
had  been  sufficient  certainty  for  the  time  of  its  commencement, 
and  then  tittle  per  inutile  non  mtiatur.     But  here  being  limited 
to  begin  after  the  determination  of  the  estate  granted  per  Uterus 
patentes  pr&dictas,  where  there  were  no  such  letters  patent, 
and  so  the  relation  idle  and  null,  the  second  lease  begins  pre- 
sently, as  if  no  such  recital  or  relation  had  been ;  and  there  is 
no  utile  at  all,  for  it  is  tied  up  to  begin  after  a  lease  which  is 
not.     And   as  to  Petiam's  opinion,  that  if  I  let  lands  to  B.  to 
begin  after  the  expiration  of  a  lease  thereof,  which  I  have  made 
to  J.  S.f  where  in  truth  I  have  made  no  lease  to  J.  S.,  that  the 
lease  to  B.  shall  never  begin ;  this  was  denied  to  be  law,  and 
against  the  current  of  all  authorities.     The  court  further  said, 
the  principal  case  here  differs  from  Withers  and  Casson's  case,  Hob.  i»8. 
where  one  made  a  lease  for  years,  habend.  a  festo  purificationis, 
and  after  by  deed,  reciting  that  he  had  made  a  lease  to  com- 
mence a  festo  annunciationiS)  granted  the  reversion  to  another, 
and  that  grant  held  good :  for  in  the  grant  in  the  reversion  the 
misrecital  of  the  particular  estate  is  not  material  in  the  case  of  a 
common  person,  so  long  as  he  hath  a  reversion  in  him ;  but 
here  in  the  principal  case  one  term  is  recited  to  give  certainty 
to  the  commencement  of  another,  and  is  tied  up  by  such  pre- 
cise words  to  begin  after  the  determination  of  the  lease  granted 
by  the  said  recited  letters  patent,  that  this  cannot  be  referred 
to  a  lease  that  varies  in  the  date,  though   agreeing  in  other 
circumstances  (which  yet  is  not  here,  for  the  certainty  of  the 
term  to  B.  is  not  recited) :  and  though  a  lease  is  good  without 
a  date,  yet  when  a  lease  is  recited  to  be  of  such  a  date,  a  lease 
which  bears  another  date  cannot  be  said  to  be  such  recited 
lease ;  so  that  the  lease  here  must  begin  presently ;  which,  by 
the  way,  makes  the  grant  good,  either  to  pass  the  reversion 
with  attornment,  or  being  by  indenture,  to  take  effect  upon  the 
surrender,  forfeiture,  or  other  determination  of  the  first  term; 
and  such  recital  makes  no  estoppel  either  against  the  lessor  or 
lessee,  or  any  claiming  under  them ;  or  if  it  should,  yet  the  jury  Vaugh.  8a. 
are  not  estopped  to  find  the  truth ;  and  then  the  court  shall  Vent.  84. 
judge  accordingly. 

And 
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And  this  rule,  that  if  the  former  lease  be  misrecited  in  the 
date,  $c.  and  a  new  lease  made,  to  begin  after  the  expiration 
of  the  said  recited  lease,  that  sjuch  new  lease  shall  begin  pre- 
sently, holds  as  well  in  the  lease  itself  as  where  the  jury  find  an 
indenture  of  lease,  whereby  it  is  recited,  that  the  lessor  made 
such  former  lease  of  such  date,  and  under  such  rent,  without 
finding  it  so  in  fact,  but  only  by  way  of  recital  in  the  deed  : 
such  second  lease  shall  in  construction  of  law  be  adjudged  to 
begin  presently,  though  in  the  deed  it  is  limited  to  begin  after 
the  expiration  of  the  first  lease  so  recited  ;  because  the  jury  do 
not  actually  find  the  first  lease,  but  only  a  recital  of  it  in  another 
deed,  which  recital  may  be  false,  for  ought  appears  to  the  court  ; 
and  then  the  second  lease  shall  begin  presently,  as  if  no  such 
first  lease  were  at  all,  since  the  not  finding  it  effectually  is  as  if 
there  were  none  such  made. 

King  Hen.  8.  in  the  3ist  year  of  his  reign,  leased  lands  to 
one  for  twenty-  one  years,  and  after  granted  the  reversion  to  a 
bishop,  who,  reciting  all  the  lands  contained  in  the  letters 
patent,  and  the  land  itself  before  leased,  by  name,  and  reciting 
the  letters  patent  thus,  that  whereas  H.  8.  by  his  letters  patent, 
dated  20  H.  8.,  where  in  truth  they  were  dated  3  1  H.  8.,  and 
also  misreciting  the  day  of  the  date,  grants  all  the  lands, 
tenements,  fyc.  to  the  first  lessee  for  a  certain  number  of  years, 
post  expirationem  hujmmodi  literarum  patentium  :  in  this  case  it 
seems,  that  the  date  being  mistaken,  and  the  commencement 
of  the  new  lease  referred  to  the  expiration  of  the  said  letters 
patent,  when  in  truth  there  were  no  such  letters  patent  as 
were  recited,  the  second  lease  shall  begin  presently,  and  so  by 
acceptance  thereof  will  amount  to  a  surrender  of  the  first.  It 
would  have  been  different,  if  the  second  lease  had  been  limited 
to  begin  after  the  end  of  the  first  term  generally. 

2.   With  regard  to  of  her   Circumstances  taken  notice  of  in   the 
Deed  of  Lease,  wfiei'eby  to  ascertain  the  Commencement  thereof. 
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As  to  other  collateral  circumstances  taken  notice  of  in  the 
deed  of  lease  in  order  to  ascertain  the  commencement  thereof, 
these  are  various  according  to  the  agreement  of  the  parties. 

Therefore,  if  one  makes  a  lease  for  years  to  another  for  so 
many  years  as  J,  S.  shall  name,  this  at  the  beginning  is  uncer- 
tain ;  but  when  J.  S.  hath  named  the  years,  this  ascertains  the 
commencement  and  continuance  of  the  lease  accordingly,  and 
in  the  mean  time,  if  the  lessee  enters,  he  seems  to  be  tenant 
at  will.  (But  qucere  if  by  such  entry  before  the  commence- 
ment of  the  lease  he  is  not  a  disseisor,  as  other  lessees  are 
who  enter  before  their  time?)  But,  if  the  lease  had  been  made 
for  so  many  years  as  the  executors  of  the  lessor  should  name, 
this  could  not  be  made  good  by  any  nomination,  because  to 
every  lease  there  ought  to  be  a  lessor  and  lessee  ;  and  here 
the  nomination  which  ascertains  the  commencement  not  being 
appointed  till  after  the  death  of  the  lessor,  makes  the  lease 
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defective  in  one  of  the  main  parts  of  it,  viz.  a  lessor,  and  there- 
fore, of  consequence,  must  be  void ;  which  is  also  the  reason 
that  in  the  first  case  the  nomination  ought  to  be  made  in  the 
lifetime  of  the  lessor,  and  not  by  J.  S.  after  his  death,  for  then 
it  will  be  void. 

If  a  parson  makes  a  lease  for  so  many  years  as  he  shall  live,  Co.LUt.45.b. 
or  the  parson  of  D.  makes  a  lease  of  his  glebe  for  so  many  Roll.  Abr.  848. 
years  as  he  shall  be  parson  there,  these  leases  are  said  to  be 
absolutely  void,  for  the  uncertainty  of  their  continuance ;  be- 
cause none  can  say  how  long  the  lessor  will  live,  or  be  parson  ; 
and  then  it  cannot  be  a  lease  for  years,  when  by  no  possibility 
the  number  of  years  can  be  ascertained.  But,  if  the  lease  were 
for  twenty-one  years,  or  any  other  certain  number  of  years,  if 
the  lessor  should  so  long  live,  or  continue  parson,  or  if  J.  8. 
should  so  long  live,  these  are  good,  because  the  lease  at  first  is 
certain  for  the  determinate  number  of  twenty-one  years,  though 
the  death  of  J.  S.  may  determine  it  sooner ;  and  that  is  a  common 
and  usual  limitation,  and  seems  to  have  been  introduced  to 
obviate  the  objection  of  uncertainty  in  the  other  manner  of 
leasing.  But  even  in  that  case  it  should  seem  that  the  lessee  will 
be  tenant  at  will,  or  if  livery  were  made,  will  be  tenant  during 
the  life  or  incumbency  of  the  lessor,  and  so  have  the  freehold  in 
him,  though  for  want  of  certainty  in  the  number  of  years,  he 
cannot  be  said  lessee  for  years. 

[This  observation  was  referred  to  in  a  case  in  the  court  of  Brewer  r. 
Exchequer,    where   the  Chief  Baron,   after  acknowledging  its  Hill,  An»tr. 
justness,    says,    "  But   of  rents   or  other    things   which  lie  in  4I9' 
<;  grant,   the  mere  delivery  of  the  deed    has  the   same   force 
';  as  livery  has  in  the  case  of  land  ;  and  therefore  any  demise 
"  of  uncertain  duration  gives    an   estate  for  life  determinable 
"  on  the  particular  event."     A  lease  of  tithes,  therefore,  "  for 
"  all  the  time  the  lessor  should  continue  vicar,"  was  adjudged 
to  be  good   without  livery,  and  to  convey  an  estate  for  life  to 
the  lessee  during  the  incumbency  of  the  lessor.] 

One  made  a  lease  of  Blackacre  to  A.  for  ten  years,  and  of  5  Co.  7. 
JVhiteacre  to  B.  for  twenty  years,  and  after  by  indenture  reciting  Moore.pl. 240. 
both  leases  makes  a  lease  to  C.  of  Blackacre  and  Whiteacre  for  ^y°'      z" I99' 
forty  years,  habend.  after  the  end  or  determination   of  the  said 
several  demises  made  to  A.  and  B.,  and  then  the  lease  to  A.  of 
Blackacre  determines ;  and  if  the    lease  to  C.   therein  should 
begin  presently,  or  if  C.   must  wait  the  determination   of  the 
other   lease  to   B.  likewise  before  his  lease  should  commence, 
was  the  question  ?     And,  it  was  urged,  that  this   lease  should 
begin  all  at  one  time,  and  not  have  several  commencements. 
But  it  was  adjudged,  that  this  lease  to  C.  in  Blackacre  should 
begin  presently  ;  for  the  habend.  shall  be  taken  respective  red- 
dendo  singula  singulis,  viz.  that  the  first  lease  of  Blackacre  to  C. 
for  forty  years  shall  begin  presently  after  the  determination  of 
the  first  lease  thereof  made,  and  so  for    Whiteacre,  when  the 
first   lease   thereof  determines :   because   every  deed   shall   be 
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taken  most  strongly  against  the  lessor  or  grantor,  and  most  bene- 
ficially for  the  lessee  or  grantee ;  the  reverse  whereof  would 
happen  in  this  case  without  such  construction,  and  it  would 
be  against  the  plain  intent  of  the  parties  to  let  in  the  lessor  to 
the  possession  and  enjoyment  of  the  lands  comprised  in  the  first 
lease  till  the  second  lease,  which  had  no  relation  thereto,  were 
determined. 

In  ejectment  the  plaintiff  declared,  that  J.  S.  demised  to  him 
per  quodd.  scriptum  obligatorium  such  lands,  habend.  a  die  datus 
indentura;  predict. ;  on  not  guilty  pleaded,  it  was  found  and 
adjudged  for  the  plaintiff  in  Ireland :  and  it  being  assigned  for 
error  here,  that  there  was  no  time  specified  when  this  lease 
should  begin ;  for  it  was  habend.  a  die  datus  indenture  pradict., 
and  no  indenture  was  mentioned  before,  but  only  scriptum  obli- 
gatorium  ,•  it  was  resolved,  that  the  writing  should  be  intended 
an  indenture,  though  improperly  called  scriptum  obligatorium ; 
for  every  deed  obligeth;  or  if  it  should  not  be  intended  an 
indenture,  then  it  begins  presently,  as  if  it  had  been  from  an 
impossible  limitation,  as  the  4oth  of  Sept.  or  such  like. 

Copyhold  land  was  granted  to  A.,  B.,  and  C.,  for  their  lives 
successive  ,•  and  then  the  lord  grants  and  demises  the  said  land  to 
D.  for  forty  years,  after  the  death,  surrender,  forfeiture,  or  other 
determination  of  the  estate  to  A.,  B.,  and  C.;  then  A.  and  B. 
die,  C.  marries,  and  dies;  and  his  wife  holds  herself  in  for  life 
by  the  custom,  as  her  free-bench,  and  dies ;  and  if  the  lease  for 
forty  years  should  commence  from  the  death  of  the  husband  or 
the  wife,  was  the  question  ?  for  if  it  should  begin  from  the  death 
of  the  husband,  it  would  be  now  ended,  and  so  the  ejectment 
not  maintainable ;  if  from  the  death  of  the  wife,  there  would  be 
yet  twenty  years  of  the  lease  to  come.  And  per  curium,  though 
the  law  will  in  general  supply  these  words,  'which  should  fast 
happen,  so  that  the  lease  should  begin  upon  the  death,  forfeiture, 
surrender,  or  other  determination,  which  should  first  happen, 
yet  in  this  case  it  shall  not  begin  till  after  the  death  of  the  wife, 
for  that  is  the  first  effectual  determination  thereof:  for  it  does 
not  determine  to  any  purpose  by  any  of  the  other  ways,  since 
the  wife  is  in,  in  continuance  of  her  husband's  estate,  for  life ; 
and  it  cannot  reasonably  be  intended  that  this  lease  should  begin 
during  the  continuance  of  the  precedent  estate,  which  by  possi- 
bility may  continue  longer  than  the  forty  years;  for  the  wife 
may  outlive  the  forty  years,  and  then  the  lease  for  forty  years 
from  the  death  of  the  husband  would  be  void. 

So,  in  a  late  case,  where  B.  had  a  lease  of  twenty-one  years 
of  copyhold  lands,  to  commence  after  the  determination  of  the 
estate  which  A.  at  that  time  had  therein,  and  the  widow  of  A. 
being  entitled  to  her  free-bench>  and  happening  to  outlive  her 
husband  twenty-one  years,  it  was  held  by  my  Lord  Chancellor, 
that  the  estate  of  the  wife  was  only  an  excrescence  of  her  hus- 
band's estate,  which  did  not  determine  till  the  wife's  death,  at 
which  time  the  lease  made  to  B.  should  commence,  and  continue 
for  twenty-one  years. 
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3.   The  Certainty  of  Leases  for  Years  as  to  their  Continuance. 

As  to  the  certainty  of  leases  for  years,  as  to  their  continuance,  Plowd.  271. 
this  ought  to  be  ascertained  either  by  the  express  limitation  of  ™Jf  F'  fi' 
the  parties  at  the  time  of  the  lease  made,  or  by  a  reference  to 
some  collateral  act,  which  may  with  equal  certainty  measure  the 
continuance  thereof,  otherwise  they  will  be  void. 

Therefore,  w  here  a  man  made  a  lease  for  ten  years,  and  granted  Plowd.  ^71 
that  if  the  lessee,  his  heirs  or  assigns,  should  pay  to  the  lessor  or 
his  assigns,  such  a  parcel  of  tiles  at  the  end  of  every  ten  years 
next  ensuing,  that  then  he,  his  heirs  or  assigns,  should  have  a 
perpetual  demise  of  the  premises  from  ten  years  to  ten  years 
continually  following,  and  out  of  the  memory  of  man  ;  this  was 
held  to  be  a  good  lease  but  for  ten  years  certain;  because  for 
all  the  years  to  come  it  was  uncertain  (besides  the  repugnancy 
and  nonsense  of  the  words  extra  homimim  memoriam);  for  the 
payment  of  the  tiles  was  to  precede  all  the  ten  years  that  ever 
should  be,  and  so  must  last  to  the  end  of  the  world,  before  any 
second  ten  years,  by  virtue  of  the  lease,  was  to  begin  :  and  then 
to  be  sure  there  could  be  no  ten  years  at  all;  and  so  all  the 
other  ten  years,  being  to  begin  upon  an  impossible  condition 
precedent,  can  never  take  place  at  all,  but  are  absolutely  void 
and  idle. 

If  A.  lets  lands  to  B.  for  so  many  years  as  B.  hath  in  the  Co.Litt.45.fe. 
manor  of  /).,  and  B.  hath  then  a  term  for  ten  years  in  that  p,Co',35" 
manor,  this  makes  A.'s  lease  to  him  good,  and  fixes  the  measure  R  °^  Abr  3 
and  continuance  thereof,  so  that  B.  shall  have  the  lands  demised  g49.  3  Co.  19. 
for  ten  years.     So,  a  lease  to  one  during  the  minority  of  J.  S.,  Plowd.  53*. 
who  is  then  ten  years  of  age,  is  a  good  lease  for  eleven  years,  it 
J.  S.  so  long  live;  for  if  he  die  sooner,  that  determines  the  lease, 
since  nothing  appears  to  extend  it   beyond   his  life,   and  his 
minority  ceases  by  his  death. 

If  I  have  a  rent  of  205.  per  annum  in  fee  issuing  out  of  Black-  f>  Co.  35.  b. 
acre,  payable  annually  at  the  feast  of  Easter,  and  I  grant  that  P'0*'?-  *73 
rent  to  another  till  he  shall  have  received  of  the  same  rent  2i/.,  "*  42'  *" 

the  grantee  shall  have  the  rent  for  twenty-one  years  certain, 
because  the  land  is  a  certain  security  for  205.  per  annum-,  which 
will  take  up  twenty-one  years  certain  to  answer  2I/.,  and  there- 
fore so  long  the  grant  of  the  rent  shall  have  continuance. 

But,  if  a  man  lets  lands  of  the  value  of  2OS.  per  annum  till  6  Co.  35. 
2  1/.  be  levied  of  the  issues  and  profits,  this  is  but  a  lease  at  will  3  Leon.  i57. 
without  livery,  because  it  is  uncertain  whether  the  land  will  be  j^^ 
every  year  of  an   equal  value;    and  though   livery  should  be  Co.Litt.4a.a, 
made,  whereby  he  will  have  a  lease  for  life,  or  a  freehold  estate,  3  BuUtr.  106. 
yet  this  will  be  determinate  upon  the  2i/.  levied;  for  by  the  Plowd.  273. 
original  contract  he  was  to  have  it  no  longer  than  till  the  money 
levied. 

If  a  woman  be  ensient  with  a  son,  and  a  lease  be  made  till  6  Co.  35. 
such  issue  in  venire  sa  mere  shall  come  to  full  age,  this  is  a  lease 
only  at  will,  and  cannot  be  any  lease  for  years;  because  it  is 
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uncertain  when  or  whether  ever  the  son  will  be  born,  and,  con- 
sequently, the  beginning,  continuance,  and  ending  of  this  lease 
is  uncertain ;  and  therefore  it  cannot  be  said  any  lease  for  years, 
since  it  is  to  begin  presently  as  a  lease:  and  yet  nothing  appears 
ia  the  deed  itself,  nor  is  there  such  a  reference  to  any  collateral 
circumstance  as  may  then  measure  the  continuance  thereof. 

If  A.  seised  of  lands  grants  to  B.  that  when  B.  pays  to  A.  2os. 
that  thenceforth  he  shall  have  and  occupy  the  lands  for  twenty- 
one  years,  and  after  B.  pays  the  205. ;  this  is  become  a  good 
lease  for  twenty-one  years  from  the  time  of  such  payment  made; 
for  though  the  commencement  of  it  was  contingent  and  un- 
certain, and  depended  upon  B.'s  election  to  pay  the  205.,  yet 
after  he  had  paid  them,  this  takes  off'  all  uncertainty,  and  h'xes 
the  commencement  and  continuance  of  the  lease. 

If  one  makes  a  lease  to  J.S.  for  twenty  years,  if  the  coverture 
between  A.  and  B.  shall  so  long  continue,  this  is  a  good  lease 
for  that  time  prima  facie,  though  the  dissolution  of  the  coverture 
may  determine  it  sooner.  And  there  also  it  seems,  that  a  lease 
to  one  generally  during  the  coverture  between  A.  and  B.  is  a 
good  lease:  but  this  surely  can  be  no  other  than  a  lease  at  will, 
for  the  uncertainty  how  long  the  coverture  will  continue  takes 
off'  from  any  certainty  in  the  number  of  years  that  can  be 
affixed  to  such  lease;  and,  consequently,  it  cannot  be  esteemed 
any  lease  for  years,  more  than  where  it  is  for  so  many  years  as 
the  lessor  shall  live,  or  continue  parson,  fyc. 

If  one  lets  lands  for  one  hundred  thousand  days,  this  by  Bro. 
is  a  good  lease  for  that  time,  because  the  measure  and  con- 
tinuance thereof  by  days  is  as  certain  as  it  would  be  if  it  were 
for  so  many  years  as  comprehend  those  days,  since  days  are 
part  of  and  go  to  make  up  the  years;  though  it  should  seem 
that  this  cannot  be  properly  called  a  lease  for  years,  because  the 
years  are  only  an  accidental  circumstance  in  the  enumeration 
of  the  days,  not  any  part  of  the  original  contract  between  the 
parties. 

If  a  man  makes  a  lease  for  years,  without  saying  how  many, 
this  shall  be  a  good  lease  for  two  years  certain,  because  for  more 
there  is  no  certainty,  and  for  less  there  can  be  no  sense  in  the 
words. 

If  one  makes  a  lease  for  ten  years  at  the  will  of  the  lessor, 
this  is  a  good  lease  for  ten  years  certain,  and  the  last  words 
void  for  the  repugnancy  by  Bro.  But,  if  one  lets  lands  at  will 
for  a  year,  fy  sic  de  anno  in  annum,  this  is  a  lease  only  at  will  by 
the  first  words,  and  the  last  words  being  repugnant  shall  not 
controul  them,  or  add  any  more  certainty  to  its  continuance. 

If  a  man  leases  lands  for  such  a  term  as  both  parties  shall 
please,  this  is  but  a  lease  at  will,  because  what  that  term  will  be 
is  utterly  uncertain ;  and  the  pleasure  of  the  parties  seems  to  be 
limited  to  attend  the  continuance  as  well  as  the  commencement 
and  first  fixation  thereof. 

A  parson  made  a  lease  of  his  rectory  to  one  for  three  years, 
and  so  from  three  years  to  three  years,  and  so  from  three  years 

to 
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to  three  years  during  his  life  ;  or,  as  it  is  in  RoUe,  for  three  years,   187.    a  Roll 

and  at  the  end  of  those  three  years  for  other  three  years,  #  sic  Abr.  8-*°- 

de  tribtts  annis  in  tres  annos  during  the  life  of  the  lessor.     The      ^er'  a4* 

whole  court  held  it  clearly  a  lease  for  twelve  years;   but  by 

Dodderidge,  if  the  lease  had  been  for  three  years,  and  so  from 

three  years  to  three  years,  and  so  from  the  said  three  years  to 

three  years  ;  this  had  been  but  a  lease  for  nine  years,  because 

the  words  from  the  said  three  years   tie   up    the   relation   re- 

trospectively to  the  three  years  last  mentioned,  which  made  in 

all  but  six  years,  and  then  there  are  but  three  years  more  added, 

which  make  the  whole  but  nine  years;  and  for  the  words  (during 

the  life  of  the  lessor,}  they  cannot  enlarge  it  to  any  further  certain 

number  of  three  years,  by  reason  of  the  uncertainty  of  the  lessor's 

life  :  and  therefore,   beyond  the  twelve  years,  or  nine  years,  it 

amounts  only  to  a  lease  at  will,  unless  livery  were  made,  which 

must  necessarily  pass  a  freehold  determinable  upon  the  lessor's 

death. 

And  yet  in  one  book  where  a  lease  was  made  for  three  years,  3  Keb.  760. 
and  after  the  end  of  those  three  years  for  other  three  years,   #  7.68.    Fer- 
sic  de  tribtts  annis  in  tres  annos  during  the  life  of  the  lessor;   this  GraVgg 
was  held  to  be  only  a  lease  for  nine  years,  because  the  words  # 
sic  de  tribus  annis  shall  be  referred  to  the  three  years  last  men- 
tioned ;  for  otherwise  these  words  would  exclude  the  three  years 
next  after  the  six  years,   and  make  the  three  last  years  to  begin 
after  nine  years,  and  so  make  a  chasm  in  the  lease,   by  shutting 
out  the  three  years  next  after  the  six  years,   so  as  for  the  three 
last  years  it  should  be  only  a  future  interest.    Which  case  seems 
to  be  of  a  new  stamp,  and  to  thwart  the  preceding  case,  as  to 
the  resolution  of  its  being  a  lease  for  twelve  years;    and  there 
Jones  and  Wild  held,  that  a  lease  a  tribus  annis  in  tres  annos  was 
but  a  lease  for  three  years  to  commence  in  future. 

Error  of  a  judgment  in  ejectment  at  Lancaster,  where  the  a  Lev.  241. 

case  on  a  special  verdict  was  this  :  The  college  in  the  time  of  IT*     ?e 

Qrv-  -i-  i  j     u     *u  r-  *     j       •     j   *      Manchester 

ueen  Eliz.  reciting  a  lease  made  by  them  i  E.  6.  demised  to  v  TYafford. 

one  Trafford  for  twenty-one  years,  rendering  2o/.  per  ann.  rent,  [»  Show.  31. 
habcndum  from  the  end  of  the  said  term,  made  in  the  time  of  S.  C.  reports 
E.  6.;  and  then  follows  a  condition  of  re-entry  for  non-payment  ll  a 
of  the  rent,  and  after  that  a  covenant  and  grant,  that  after  the  the'sarne 
said  twenty-one  years  ended  the  lessee  shall  have  the  land  for  person,  and 
other  twenty-one  years,  and  so  from  twenty-one  years  to  twenty-  after  i"  tne 
one  years,   till  ninety-nine  years  are  past,   Thence  next  ensuing  sarue  leat^,a 
shall  be  complete  and  ended  ,•  and  it  was  found  that  there  was  the  iessee 
no  lease  made  in  the  time  of  E.  6.,  and  that  since  the  date  of  shall  have  the 
the  lease  made  in  the  time  of  Queen  Eliz.  more  than  ninety-  lands 
nine  years  are  passed,    but  that  computing  from    the  end  of  3^ 
the    term    for    twenty-one    years,    ninety-nine   years   are   not 
yet  come  ;  so  that  the  question  was,  whether  the  lessee  shall  said  term,  and 
have  ninety-nine  years   only,   reckoning  as  from  the  time  of  so  ^rom  *x 
the  date  of  the  lease  tempore  Eliz.  or  ninety-nine  years  over  %^jj£co 
and   above   the   first   twenty-one    years  ?    for    it   was    agreed,  piete  and 
that   though   no   number  of  twenty-one   years  will   center  in  ended;  and 

3  H  3  ninety- 
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adjudged  ninety-nine,    yet    the   term   shall    last  for    ninety-nine    years, 

good,  and  to  wnjc£  js  a  certain  term,  and  the  odd  years  shall  be  rejected, 

be  two  leases,  *    j   •                 i  •    j      i          T                     •  *     i                     1111 

and  not  one,  And  lt-  was  adjudged  at  Lancaster,  that  the  lessee  shall  have 

viz.  for  a r  ninety-nine  years  besides  the  first  twenty-one  years,  which  shall 
years,  and  also  tiot  be  accounted  parcel  of  them,  and  that  by  reason  of  the 
besides3— But  word  tj'ence  i  for  if  ifc  should  be  from  the  making  of  the  lease 
Levinz  was  of  tempore  Eliz.  it  would  be  hence ;  but  thence  is  a  word  which  de- 
counsel  for  notes  another  time,  not  the  present  time,  and  so  thence  must 
the  plaintiff  refer  to  the  making  of  the  first  twenty-one  years,  because  there 
in  both  courts.  jg  no  Q^&Y  tjme  to  wnicn  jt  can  refer>  there  being  no  lease  at  all 

i  E.  6.  to  which  it  can  refer,  and  so  the  term  is  not  yet  expired. 
And  of  that  opinion  was  the  whole  court,  and  the  judgment  was 
affirmed. 

Plowd.  373.          If  a  man  makes  a  lease  for  a  year,  and  so  from  year  to  year, 

Co.  LitMj.b.  quamdiu  ambabus  partibus  placuerit,  this  is  a  lease  for  two  years 

Cro  Ja?io8.     certain  at  least ;  and  at  most,  after  three  years,  this  is  but  an 

Bulstr.  215.       estate  at  will :  so,  if  a  parson  makes  a  lease  for  a  year,  and  so 

Roll.Abr.  851.  from  year  to  year  as  long  as  he  shall  continue  parson,  or  as  long 

Lev.  46.  ag  jje  snaii  live;  this  is  a  lease  for  two  years  at  least,  if  he  lives 

Lutw!  214.       an<^  continues  parson  so  long;  and  after  the  two  years,  or  at 

most  after  three  years,  but  an  estate  at  will  for  the  uncertainty, 

unless  livery  be  made. 

Noy,  143.  One  made  a  lease  for  three  years,  and  after  for  three  years, 

iloll.  Abr.  and  so  from  three  years  to  three  years  until  ten  years  be  ex- 
Bro"  tit  pired  :  this  was  resolved  to  be  a  lease  but  for  nine  years  ;  and 

Lease,  49.  ll)at  tne  °dd  year  should  be  rejected,  because  that  cannot  come 
Plowd,  373.  to  fall  within  any  three  entire  years  according  to  the  limitation, 
523.  a.  which  in  this  case  is  to  be  taken  all  together  as  one  year,  else 

a  Lev  V'a  so  nuic'1  °f tne  limitation,  as  cannot  come  within  that  descrip- 
tion, must  be  rejected.  And  this  seems  to  agree  with  Broo/c 
and  Plffwden,  who  in  general  hold  a  limitation  in  that  manner 
from  year  to  year  for  forty,  fifty,  or  one  hundred  years  to  be  a 
good  lease  for  the  whole  term,  because  this  is  no  such  break 
of  an  odd  year,  at  the  latter  end  of  the  lease,  as  there  is  in  the 
other  case. 

Cro.  Eliz.  77$.       One  made  a  lease  de  anno  in  annum,  quamdiu  ambabus  par- 

Agard  v.King.  tibus  placuerit :  this  was  agreed  by  all  to  be  a  lease  certain  for 

Mod.  3.  jwo  years .  j-jU£  there  the  lessee  entered  and  occupied  for  two 

a  keb.  543.       years5  anfl  a'so  for  part  of  the  third  year,  and  then  died  ;  and 

Gostwiek         for  rent  arrear  for  part  of  the  third  year  debt  was  brought 

v.  Mason.         against  his  executors ;  and  upon  nihil  debct  pleaded,  and  verdict 

for  the  plaintiff,  it  was  moved  in  arrest,  $c.  that  after  the  two 

years,  this  being  a  lease  at  will  determined  by  his  death,  and 

then  no  action  lies  for  the  rent  of  the  third  year ;  and  of  this 

opinion  was  Popham.     But  it  was  held  by  Gawdy  and  Fenner, 

that  though  at  first  this  was  a  lease  certain  but  for  two  years., 

yet  when  he  occupied   part  of  the  third  year,  this  was  then 

become  a  lease  certain  for  that  year  also,  so  that  neither  of  them 

could  avoid  it ;  for  otherwise,  alter  that  the  lessee  hath  been  at 

great  charges  in  manurancc,   the  lessor,  by  a  determination  of 

his  will,  might  strip  him  of  all  }\\*  profit. 

A  parol 
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A  parol  lease  was  made  de  anno  in  annum,  quamdiu  ambabus  Hill.  7  Ann 
part ibits  placuerit ;  it  was  adjudged  that  this  was  but  a  lease  for  in^'^'  Le=S 
a  year  certain,  and  that  every  year  after  it  was  a  springing  ^'gjfj:  414 
interest,  arising  upon  the  first  contract  and  parcel  of  it ;  so  that  pj  6.  g.  c. 
if  the  lessee  had  occupied  eight  or  ten  years,  or  more,  these  by  the  name 
years,    by  computation  from  the  time  past,'    made   an    entire  ofLtp.  Aj- 
lease  for  so  many  years ;  and  if  rent  was  in  arrear  for  part  of  *• 
one   of  those   years,   and  part   of  another,    the   lessor  might 
distrain  and  avow  as  for  so  much  rent  arrear  upon  one  entire 
lease,  and  need  not  avow  as  for  several  rents  due  upon  several 
leases,    accounting  each  year   a  new  lease.     It  was  also    ad- 
judged, that  after  the  commencement  of  each  new  year,  this 
was  become  an  entire  lease  certain  for  the  years  past,  and   also 
for  tiic  year  so  entered  upon  ;  so  that  neither  party  could  de- 
termine their  wills  till  that  year  was  run  out,  according  to  the 
opinion  of  the  two  judges  in  the  last  case.     And  this  seems  no 
way  impeached  by  the  statute  of  frauds   and  perjuries,  which 
enacts,  that  no  parol  lease  for  above  three  years  shall  be  ac- 
counted to  have  any  other  force  or  effect  than  of  a  lease  only  at 
will :  for  at  first,  this  being  a  lease  certain  only  for  one  year, 
and  each  accruing  year  after  being  a  springing  interest  for  that 
year,  it  is  not  a  lease  for  any  three  years  to  come,  though  by  a 
computation    backwards,  when  five  or  six  or   more  years  are 
past,  this  may  be  said  a  parol  lease  for  so  many  years ;  but  with 
this  the  statute  has  nothing  to  do,  but  only  looks  forward  to 
parol  leases  for  above  three  years  to  come.     And  this  opinion,   i  Keb.  16. 
in  the  principal  case,  seems  to  be  confirmed  by  a  like  resolution 
of  the  court,  where  the  plaintiff  declared,  that  he  retained  the 
defendant  anno  1657,  for  one  year   then  next   ensuing,  and  so 
from  year  to  year,  quamdiu  ambabus  partibus  placuerit ;  and  laid 
it,   that  anno   1661,  the  defendant  withdrew  himself  from  his 
service  for  a  month,  per  quod,  &c.     And  the  court  held,  that 
though  the  retainer  at  first  was  for  a  year  certain,  yet  after  every 
other  year  begun,  the  retainer  held  for  that  year  also,  and  gave 
judgment  for  the  plaintiff. 

And  yet  there  are  other   cases  in  which  it  seems  to  have  *  Salk.4i3. 


been  held,  that  a  lease  made  de  anno  in  annum,  quamdiu  am-  >-A  l€  ***  M 
babus  2>artibus  placuerit^    is  a  lease  for  two  years  certain    at  H™"^  from* 
first,  and  after  a  lease  for  every  several  year  that  the  lessee  «  Michaelmas- 
holds  on ;  and  that  if  upon  such  lease  three  years'  rent  be  in  "  day  for  one 

arrear,  the  declaration  must  be  of  several  leases  for  so  many    !  whole  year, 

,    .  ,  i       i        J       and  so  tor 

years  as  were  past.      And  it  is  held,   that  to  oust  the  lessee    <  two  or  tjjree 

there  must  be  half  a  year's  warning  given  (a),  ending  at  the  ex-  <  years,  or 
piration  of  the  year  ;  and  that  unless  such  warning  be  given,  it  '  any  such 
will  be  evidence  of  an  agreement  to  hold  for  another  year,  (b)  "  f"rtner  term 

T  T  •  OI  VGSrS  3S 

However,  it  appears  from  all  the  cases,  that  there  is  yet  no  «  the  parties 
uniform,  unanimous  opinion  settled  as  to  this  matter.  «  should  think 

"  fit  and  agree, 

"  on  yielding  and  paying  for  the  said  one  year,  and  from  thence  yearly  and  every  year 
"  during  such  term  or  terms  as  should  be  thereafter  granted,  jj/.  per  annum."  According 
to  Wilson's  report,  this  was  adjudged  to  be  a  lease  for  two  years.  Harris  v.  Evans,  i  WiU.a62. 
But  according  to  Ambler,  who  was  of  counsel  in  the  cause,  it  was  holden  to  be  a  lease  for 
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840  LEASES  AND  TERMS  FOR  YEARS. 

one  year  only  without  a  subsequent  agreement ;  for  if  it  had  been  doubtful  under  the  words 
of  the  habendum,  those  under  the  reservation  fully  explained  them.     Ambl.  349.     If  we 
suppose  the  court  to  be  alluding  to  different  periods  of  time  in  these  reports ;  in  the  former, 
to  the  time  past,  to  the  time  the  tenant  had  actually  occupied;  in  the  latter,  to  his  estate 
at.  the  commencement  of  the  lease ;  both  reports  may  be  correct,  and  there  will  be  no  con- 
tradiction between  them.     For  it  is  now  clear  that  a  lease  for  a  year,  and  so  for  such  further 
term  as  the  parties  shall  agree  upon,  or.  from  year  to  year,  as  long  as  both  parties  shall  please,  is, 
with  a  view  to  its  present  extent,  a  lease  for  a  year  certain,  and  no  more ;  though  with  a  view 
to  the  time  which  has  elapsed,  to  the  number  of  years  the  tenant  has  occupied,  it  is  considered 
as  an  estate  for  all  that  time  including  the  current  year.     In  the  case  of  Agard  v.  King,  supra, 
where  the  court  are  made  to  say,  that  such  a  lease  was  a  lease  certain  at  first  for  two  years,  it 
is  to  be  remembered,  that  they  were  not  considering  the  present,  but  the  past  estate  which 
the  tenant  had  :  what  they  say  therefore  must  be  taken  to  be  with  reference  to  that,  and  to 
import  nothing  more  than  that  it  was  at  first,  that  is,  upon  the  expiration  of  the  two  years, 
a  lease  for  those  two  years,  whatever  it  might  be  as  to  the  third  year  which  the  tenant  had 
entered  upon,  and  upon  which  only  the  question  in  that  case  arose.    And  so  in  the  case  of 
Bellasis  v.  Burbriclge,  referred  to  in  Salk.  413.  and  fully  reported  in  Lutw.  213.,  the  lessee 
under  a  demise  for  a  year,  and  so  from  year  to  year,  &c.  had  occupied  one  year,  and  part 
of  another;  and  the  court  say,  that  this  was  a  good  lease  for  two  years  at  least;  that  is, 
that  the  tenant  having  continued  the  occupation  part  of  another  year,  the  lease  was  thereby 
become  a  good  lease  for  that  year;  not  that  the  lease  by  the  terms  of  it  was  originally  and 
in  its  creation  a  lease  for  two  years  certain.  —  And  notwithstanding  the  puzzle  and  con- 
trariety of  opinion  in  the  books  with  respect  to  these  running  leases,  the  law  is  now  con- 
sidered as  settled  agreeably  to  the  case  of  Legg  v.  Hackett  or  Strudwick,  above  reported. 
They  are  leases  for  one,  two,  or  more  years,  according  to  the  form  of  the  lease,  dependent 
for  their  further  continuance  upon  the  will  of  the  parties.     If  it  be  the  will  of  the  parties 
that  they  should  have  a  further  continuance  (and  that  such  is  their  will,  the  law  will  pre- 
sume, unless  the  contrary  be  evidenced  by  a  regular  half  year's  notice  to  quit  given  by  the 
one  to  the  other),  the  tenant  so  continuing  in  possession  is  not  a  mere  tenant  at  will,  but  a 
tenant  for  years :  it  is  the  will  of  the  parties  that  he  should  continue  the  tenancy  another 
year :  his  precarious  interest  is  for  such  further  term  become  certain ;  but  he  has  still 
the  same  kind  of  estate  which  he  formerly  had.     Birch  v.  Wright,  i  T.  R.  380.     Prest.  on 
Estates,  ch.  Estates  for  Years,    (a)  i  T.  R.  162.    (b)  But  this  notice  may  vary  accord- 
ing to  the  custom  of  the  country,  and  the  nature  of  the  hereditaments  in  lease.    Co. 
Litt.  270.  b.  note  i.  i4th  edit.     2  Salk.  414.    3  Burr.  1609.     If  the  letting  be  originally 
for  a  month  or  week,  a  month's  or  week's  notice  will  be  sufficient.     But,  where  there  is  a 
clear  tenancy  from  year  to  year,  the  notice  must  he  half  a  year,  not  six  months,  at  the  least, 
nnd  determinable  with   the  year,     i  T.  R.  162.  Espin.  N.  P.  C.  94.  267.     This  notice  being 
required  for  the  sake  of  convenience,  extends  to  a  tenancy  in  houses  as  well  as  in  lands;  it 
may  be  waived  by  the  party  giving  it ;  or  it  may  be  wholly  dispensed  with  by  the  consent  of 
both  parties.     But  no  collateral  considerations,  such  as  a  reservation  of  the  rent  quarterly, 
shall  be  construed  to  be  a  dispensation  with  it.     What  shall  be  a  waiver  of  a  notice  is  a 
question  of  fact  to  be  determined  by  the  conduct  of  the  party  who  has  given  it.     Vide 
Shirley  v.  Newman,  Espin.  Ca.  266.     Oakapple  v.  Copous,  4  T.  R.  361.     The  receipt  of  rent 
due  after  the  expiration  of  the  notice,  eo  nomine  as  rent,  or  the  taking  of  a  distress  for  such 
rent,  have  both  been  holden  to  be  a  waiver  of  it.    Goodright  v.  Cordwent,  6  T.  R.  219. 
Zouch  v.  Willingale,  i  H.  Bl.  311.]     ||  An  instrument  to  operate  as  a  dispensation  with  a 
proviso  in  a  lease  by  deed  for  determining  the  lease  at  the  option  of  the  parties  must  be 
under  seal ;  for  it  is  in  the  nature  of  a  release,  and  a  release  of  that  which  is  under  seal 
cannot  be  effected  by  an  instrument  not  under  seal.     Goodright  v.  Mark,  4  M.  &  S.  3O.|| 
j^Where  the  tenant  denies  the  right  of  his  landlord,  no  notice  from  the  landlord  is  necessary. 
The  tenant  controverts  the  right  out  of  which  the  notice  is  to  arise :  he  disclaims  the  relation 
of  landlord  and  tenant:  it  is  an  instant  determination  of  the  tenancy  on  his  part.  —  Although 
a  lease  granted  by  a  tenant  for  life  under  a  limited  power  of  leasing,  if  it  exceed  that  power, 
is  absolutely  void,  and  therefore  incapable  of  confirmation  by  the  r'emainder-man ;  yet,  if 
the  remainder-man  accept  rent,  as  rent,  after  the  death  of  the  tenant  for  life,  he  thereby 
admits  that  the  lessee  is  his  tenant,  and  therefore  entitles  him  to  a  notice  to  quit.    Doe  v. 
Watts,  7  T.  R.  83.    A  tenant  for  life  made  a  lease  for  years,  to  commence  on  a  certain  day, 
iind  died  (before  the  expiration  of  the  lease)  in  the  middle  of  the  year.     The  remainder- 
man received  rent  from  the  lessee,  (who  continued  in  possession,  but  not  under  a  fresh  lease,) 
for  two  years  together,  on  the  days  of  payment  mentioned  in  the  lease.     This  is  evidence 
from  which  the  court  will  presume  an  agreement  between  the  remainder-man  and  the  lessee, 
that  the  latter  should  continue  to  hold  from  the  day,  according  to  the  terms  of  the  original 
demise:  so   that   notice  l<>  <juil  nidiiis  on   I/mi  day  is.   proper.      Roe  v.  Ward,  i  II.  Bl.  97. 
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The  notice,  except  where  the  lessor  means  to  proceed  under  the  statute  for  double  rent, 
seed  not  be  in  writing;  but,  it*  it  be  in  writing,  a  slight  inaccuracy,  where  the  intention  of  the 
party  giving  is  apparent  upon  the  face  of  it,  will  not  vitiate  it.  Therefore,  a  notice  delivered 
to  a  tenant  at  Michaelmas  1795,  to  quit  at  "  Lady-day  which  will  be  in  the  year  1795,"  was 
holden  to  be  good.  Doe  v.  Kightley,  7  T.  R.  63.] 

One  let  a  stable  for  a  week  for  8s.  and  so  from  week  to  week  3  Lev.  359. 
at  8s.  a  week,  quamdiu  ambabus  partibus  placuerit ;  this  was  held,  Panton  v. 
at  most,  but  a  lease  for  tkree  weeks  certain,  and  for  the  residue  Isnam- 
at  will ;  so  that  the  lessee,  at  the  end  of  the  three  weeks,  was 
not  punishable  for  negligent  keeping  of  his  fire,  that  being  only 
nn  involuntary  waste,  wherewith  lessee  at  will  is  not  chargeable. 

[A  lease  was  granted  for  seven,  fourteen,  or  twenty-one  years,  Ferguson  v. 
as  the  lessee  should  think  proper.     And  by  Lord  Mansfield,  this  Cornish, 
was  at  least  a  lease  for  seven  years  ;  then  if  the  lessee  continues,  2  ^urr- 103*- 

it  is  for  fourteen  years;  if  at  the  end  of  that  time  he  still  con-  more  ac~. 

.     .     c       J  ,  cnrately  in 

tinues,  it  is  lor  twenty-one  years.     And  agreeably  to  this  de-  3T.  R.  463. 

cision,  it  hath  been  lately  determined  (a),  that  a  lease  for  three,  (a)  Goodright 
six,  or  nine  years,  determinate  in  1788,  1791,  1794,  is  a  lease  v.  Richardson, 
for  nine  years,   determinate,  according  to  the  opinions  thrown  3  r-R-46a. 
out  by  two  of  the  judges  at  the  time  of  giving  judgment  in  this 
case,  by  either  of  the  parties  at  the  end  of  the  first  three  or  six 
years,  on  giving  reasonable  notice  to  the  other.] 

||  But,   where  no  provision    is  inserted  in  such  a  lease   for  Dann  v. 
determining  it  at  the  will  of  either  party,  the  option  of  de-  Spurrier, 
ciding  upon  the  alternative  is  in  the  lessee  alone,   upon  the  3B°s-&PulI. 
general   principle,    that  every  grant   is   to  be  construed  most  ffi^42' 
favourably  for  the  grantee.  S.C.    17  Ves.  358.    Doe  v.  Dixon,  9  East,  15. 

Where  a  lease  was  made  for  seven  years,  with  a  proviso,  that  Porter  v 
(he  lessee  might  determine  it  at  the  end  of  the  first  three  or  five  Shephard, 
years,  giving  six  months'  notice,  and  that  after  the  expiration  of  6  ^'  **• 665- 
such  notice,  upon  payment  of  all  rents  and  duties  to  be  paid  by 
the  lessee,  and  performance  of  all  covenants,  until  the  end  of  the 
said  three  or  five  years,  the  lease  should  cease  and  be  void;  it 
was  holden,  that  mere  notice  was  not  sufficient  to  determine  the 
lease,  but  that  performance  of  the  covenants  was  a  condition 
precedent  to  the  determination  of  it. 

A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  the  Roe  v.  Hayler, 
parties  should  be  desirous  to  determine  it  at  the  end  of  the  first  ia  East, 464. 

n  or  fourteen  years,  it  should  be  lawful  for  him,  his  executors 
t  r  administrators  so  to  do  upon  twelve  months'  notice  to  the 
other,  Ms  heirs,  executors  or  administrator's,  was  adjudged  to 
extend,  by  reasonable  intendment,  to  the  devisee  of  the  lessor, 
who  was  entitled  to  the  rent  and  reversion.  The  intention  was 
not  to  give  a  collateral  power  to  be  exercised  by  a  stranger,  but 
to  annex  certain  privileges  to  the  term  and  to  the  reversion,  to 
pass  with  such  term  and  such  reversion  respectively,  and  to  be 
exercised  by  the  persons  respectively,  whosoever  they  might  be, 
to  whom  such  term  or  reversion  should  come. 

\\  here  in  a  lease  for  twenty-one  years  there  was  a  proviso,  Right  r 
that  in  case  either  of  the  parties,  their  respective  heirs  or  exe-  Cuthell, 
cutors  should  wish  to  put  an  end  to  the  term  at  the  expiration  s  East» 4?*- 
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of  the  first  seven  or  fourteen  years,  six  months'  notice  in  writing 
should  be  given  under  his  or  their  respective  hands;  it  was 
liolden,  that  a  notice  signed  by  two  only  of  three  executors  of 
the  lessor,  to  whom  he  had  devised  the  freehold  as  joint-tenants 
in  fee,  expressing  it  to  be  given  on  behalf  of  themselves  and  the 
other  executor,  was  not  within  the  terms  of  the  proviso.  It  was 
further  holden,  that  it  could  not  be  supported  on  the  general 
rule  of  law,  that  one  joint-tenant  may  bind  his  companion  by  an 
act  done  for  his  benefit ;  for  it  did  not  appear  that  the  deter- 
mination of  the  lease  was  for  his  benefit,  the  proof  of  which  lay 
on  the  party  who  would  avail  himself  of  it.  And  it  was  further 
holden,  that  the  notice  being  such  as  the  tenant  was  to  act  upon 
at  the  time,  no  subsequent  recognition  of  it  by  the  third  exe- 
cutor could  make  it  good  by  relation ;  and  that  his  joining  in 
the  ejectment  was  no  evidence  of  his  original  assent  to  bind  the 
tenant  by  the  notice.  || 

4.   The  Certainty  of  Leases  for  Years  as  to  their  Duration  and 

Ending. 

As  to  this,  though  the  preceding  point  may  seem  to  have 
taken  in  all  that  can  come  in  properly  here,  since  the  con- 
tinuance of  leases  for  years  must  shew  their  determination  like- 
wise; yet  there  are  some  cases  remaining  which  seem  more 
proper  to  be  inserted  under  this  head. 

a  Bendl.  a.  Therefore,  where  a  lease  was  made  for  forty  years  to  two 

pi.  z.    13  Co.    persons,  if  they  lived  so  long,  or  to  A.  for  forty  years,  if  he  and 

'  *   c^" '  B.  should  so  long  live,  or  the  lessor  and  lessee,  or  the  lessor  and 

Cro.  Ja.  78.      J'  &  should  so  long  live ;  in  all  these  cases  the  death  of  either  of 

3  Bulstr.  131.    them  determines  the  lease,  because  their  lives  are  the  collateral 

Roll.  Rep.        measure  and  limitation  of  the  continuance  of  the  term,  or  rather 

-(Leon°io        ^ie  concut'on  whereon  the  estate  depends:  and  by  the  death  of 

pi.  150.  one  °f  them,  the  condition  is  as  much  broken  as  if  both  were 

dead ;  since,  with  regard  to  the  condition,  both  made  but  one 

person ;  and  they  cannot  now  both  so  long  live,  one  being  dead 

already ;  and  the  condition  being  entire,  cannot  be  severed  or 

divided,  so  as  when  part  of  it  is  broken  and  gone,  the  estate 

should  still  subsist  and  hang  upon  the  other  part  thereof:  and 

therefore,  this  differs  from  a  lease  to  two  persons  for  their  lives, 

for  this  gives  an  estate  to  both  for  their  lives,  and  both  have  an 

estate  of  freehold  therein  in  their  own  right,  and,  consequently, 

this  cannot  determine  by  the  death  of  one  of  them,  for  then  the 

other  could  not  be  said  to  have  an  estate  for  his  life,  as  the  lessor 

at  first  gave  it.     But  Rolle  seems  to  think,  that  where  it  is  to 

two  for  forty  years,  if  they  so  Jong  live,    that  this  does  not 

determine  by  the  death  of  one  of  them,  because  it  is  an  interest 

in  both,  which  shall  survive;  but  the  other  books  are  against  it, 

because  their  life  is  but  a  collateral  condition  and  limitation  of 

the  estate,  which  is  broken  when  one  dies. 

Vent.  74.  Upon  articles  of  intermarriage  between  A.  and  B.  it  was, 

Bailcs  v.  agreed,  that  the  defendant,  father  of  A.  should  settle  the  lands 
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in  question  upon  C.  for  his  life,  and  after  his  death  upon  B.  for  $  vide 

her  jointure,  with  a  proviso,  that  C.  should  make  a  lease  thereof  *  Br,°  „  <30' 

i       i  c     i        c        •  •  T  i.         j    T\    u-       -c    Mod.  187. 

to  the  defendant  tor  ninety-nine  years,  it  he  and  D.  his  wite 

should  so  long  live,  which  lease  was  made  accordingly;  then  Z). 
dies,  and  if  by  her  death  the  lease  was  determined,  was  the 
question  between  the  defendant  and  the  plaintiff,  lessee  of  C.  ? 
And  the  court,  upon  the  first  opening  of  the  case,  without 
argument,  were  all  of  opinion  that  it  was,  and  gave  judgment 
accordingly  on  the  reasons  of  the  foregoing  case. 

One  made  a  lease  for  forty  years,  if  A.  his  wife,  or  any  of  their  Moore,  pi. 
issue,  should  so  long  live;  and  it  was  adjudged  that  the  lease  was  375-  3  Bulstr. 
not  determined  by  the  death  of  one  of  them,  but  should  continue  ^j  J33- 
till  all  were  dead,  by  reason  of  the  disjunctive  or,  which  goeth  3IO  ' 
to  and  governs  the  whole  limitation.      But,  if  the  words  had  aBrownl.aga. 
been,  if  A.  and  his  wife  and  issue  should  so  long  live,  there,  Cro.  Eliz.  269. 
clearly,  by  the  death  of  any  of  them  within  the  forty  years,  the  oT 
term  had  been  at  an  end,  by  reason  of  the  copulative  and,  which  22'. 
conjoins  all  together,  and  makes  all  their  lives  jointly  the  measure 
of  the  estate. 

A  lease  was  made  for  twenty-one  years,  if  the  lessee  so  long  Cro.  Eliz,  643. 
lived  and  continued  in  the  lessor's  service ;  the  lessor  dies :  per  Noy,  70. 
curiam,  the  lease  is  not  determined,  because  it  was  the  act  of  Wrenford  v. 
God  that  he  could  serve  no  longer.  ,**'  <;  ^T1 

534-  n»  O-  *->• 
cited  by  Lord  EUenborough. 

A  lease  is  made  to  two  for  years,  with  a  proviso,  that  if  the  Dyer,  67. 
lessees  die  within  the  term,  the  term   shall  cease;  they  make  P1: l8>    ^°- 
partition,  or  one  aliens  his  part,  and  dies,  yet  the  lessor  cannot     l  '  a1^* 
enter  into  his  part,  but  the  assignee,  or  executors  of  the  lessee, 
(if  no  assignment)  shall  have  that  part  during  the  life  of  the  sur- 
vivor, and  there  shall  be  no  occupancy.    For  it  is  not  like  a  lease 
made  to  two  for  term  of  their  lives ;  there,  if  they  make  partition, 
and  one  dies,  his  part  shall  revert  to  the  lessor  presently.     And 
if  it  had  been  to  them  for  their  lives  #  eorum  diutius  tiventi,  yet  3  Ass.  pi.  8. 
this  would  not  have  prevented  the  reverter  upon  such  partition, 
qitia  expressio  eorum  qiuc  tacite  insunt  niJiil  operatur ;  and  the 
partition    breaks  the  joint-tenancy,    and  defeats   the   right   of  3i0. 
survivorship,  and  so  lets  in  the  reversion  immediate  to  each  one's 
single  part.      But  in   the  principal  case,   the  lease  at  first  is 
general  and  absolute  to  both  for  so  many  years,  which  gives 
them  a  joint-tenancy  in  the  term,  and  will  carry  it  to  the  sur- 
vivor and  his  executors;   and  then  the  proviso,  which  comes 
after,  though  it  straiten  it  from  going  to  the  executors  of  the 
survivor,  yet  it  does  not  give  it  to  the  lessor  till  both  are  dead 
within   the  term;    and  the  partition  or  alienation  breaks  the 
joint-tenancy,  and  prevents  the  survivorship,  and,  consequently, 
none  but  the  alienee,  or  executors  of  the  lessee,  can  have  that 
part  during  the  life  of  the  other  lessee. 
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(M)  In  what  Cases,  and  to  what  Respects  an  Entry 
by  the  Lessee  is  requisite  to  the  Perfection  of  his 
Lease. 

Co.Litt.46.  b.     A  S  to  this  it  is  to  be  observed,  that  at  common  law  no  lease 
PI >b'.27° '  a'i     "^  f°r  years,  whether  it  were  with  or  without  any  reservation 
owa'  J       )-  of  rent,  was  looked  upon  to  be  complete  till  an  actual  entry  by 
5  Co.  iz4.  b.     the  lessee:  for  though  the  lessor  had  done  all  on  his  part  to 
Cro.  Ja.  61.      perfect  the  contract,   so  that  he  could  not  afterwards  any  way 
a  Mod.  249.      derogate  from,  or  avoid  it,  yet,  till  there  was  a  transmutation  of 
2°3'      the  possession  by  the  actual  entry  of  the  lessee,  it  wanted  the 
chief  mark  and  indication  of  his  consent  thereto,  without  which 
it  might  be  unreasonable  to  adjudge  him  in  actual  possession  to 
all  intents  and  purposes ;  since  it  might  so  happen  that  such 
lease  was  made  in  his  absence,  and  when  he  knew  nothing  of  it, 
and  perhaps  might  be  greater  than  he  would  be  willing  to  take ; 
or  the  estate  might  be  so  incumbered  as  to  bring  a  load  upon 
him  rather  than  any  advantage.     For  these  reasons  (amongst 
others)  the  law  would  not  cast  the  immediate  and  actual  pos- 
session upon  him  nolens  volens ;  and  therefore  it  was,  that  till 
actual  entry  he  could  not  maintain  an  action  of  trespass  or 
ejectment,  because  those  actions,  complaining  of  an  immediate 
violation  of  the  possession,  could  not  be  proper  for  him  who 
had  no  actual  possession.     But  the  lessor  having  done  all  that 
was  requisite  on  his  part  to  devest  himself  of  the  possession,  and 
pass  it  over  to  the  lessee,  had  thereby  transferred  such  an  in- 
terest to  the  lessee,  as  he  might  at  any  time  reduce  into  pos- 
session by  an  actual  entry,  as  well  after  the  death  of  the  lessor 
as  before,  and  such  an  interest  as  he  might  before  entry  grant 
over  to  another,  or,  if  he  died  before  entry,  would  go  to  his  exe- 
cutors ;  or,  if  the  grant  were  made  to  two  jointly,  to  the  survivor 
and  his  executors;  any  of  whom  might  enter  at  their  pleasure, 
and  so  reduce  the  contract  into  an  actual  execution  ;  for  it  was 
perfect  and  complete  on  the  lessor's  part,  and  the  perfecting  of 
it  on  the  lessee's  part  was  entirely  in  his  own  power,  and  left  to 
his  own  discretion  to  use  when  and  as  he  thought  fit.     And 
therefore  this  differed  from  a  lease  for  life,  or  a  feoffment  in  fee ; 
for  these  being  estates  of  freehold  must  necessarily  be  executed 
by  livery  of  seisin,  which  carried  the  immediate  and  actual  pos- 
session to  the  lessee  or  feoffee,  in  as  much  as  the  operation  of 
the  livery  could  not  be  in  suspense  for  the  prejudice  that  might 
.  thereby  accrue  to  strangers,  who,  after  such  solemn  transmu- 
tation of  the  possession  by  livery,  could  take  notice  of  no  other 
tenant  of  the  freehold,  and  therefore  must  necessarily  bring  their 
praecipcs  against  him  for  recovery  of  their  rights ;  which  if  they 
might  after  be  defeated  and  eluded  on  pretence  of  any  disagree- 
ment, or  that  there  was  no  actual  consent  or  agreement  thereto, 
and  so  the  actual  possession  not  vested  in  him,  would  be  greatly 
injurious  to  the  rights  of  strangers.     Besides  that,  the  livery  can 

be 
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be  made  to  none  but  the  lessee  or  feoffee  himself  in  person,  or 
some  other  person  lawfully  authorized  by  letter  of  attorney  to 
receive  the  same;  and  therefore  he  can  no  ways  be  supposed 
ignorant  of  the  terms  upon  which  he  took  it,  and  so  no  such  reason 
for  suspending  the  actual  execution  of  it.  And  therefore  if  a. 
lease  were  made  to  A.  for  life,  the  remainder  to  B.  for  life,  and 
then  A.  died,  a  release  to  B.  and  his  heirs,  before  actual  entry, 
would  be  good  to  enlarge  his  estate,  because  he  had  the  freehold 
in  law  in  him  immediately  upon  A's  death  to  answer  to  the 
pracipes  of  all  strangers,  as  fully  as  he  could  ever  have  it  by  any 
entry.  But  now  in  the  case  of  a  lease  for  years  it  is  quite 
different,  as  has  been  shewn  ;  and  therefore  till  actual  entry, 
which  is  an  agreement  on  his  part,  in  case  of  such  lease  for 
years,  equivalent  to  the  acceptance  of  livery  in  case  of  the 
passing  of  a  freehold,  the  lessee  for  years  hath  not  the  pos- 
session ;  and  as  he  hath  not  the  possession,  so  neither  hath  the 
lessor  a  reversion  to  grant  either  to  the  same  lessee  or  a  stranger. 
But  yet  if  a  rent  were  reserved  on  such  lease  for  years,  and 
before  actual  entry  of  the  lessee,  or  commencement  of  his  lease, 
the  lessor  should  release  to  him  all  his  right  in  the  land ;  though 
this  would  not  be  sufficient  to  carry  the  reversion*  by  way  of  *  r«fc  the 
enlargement  of  his  estate,  yet  would  it  extinguish  the  rent,  next  clallie> 
because  every  deed  must  be  taken  most  strongly  against  the 
grantor,  ami  to  be  made  to  some  purpose  or  other ;  and  since 
this  cannot  operate  on  the  estate  to  enlarge  that,  or  carry  any 
further  interest  to  the  lessee,  yet  it  may  well  operate  upon  the 
rent  which  was  issuing  out  of  the  land,  and  coming  to  the  lessor, 
in  respect  of  the  land  he  had  departed  with,  and  therefore  shall 
be  construed  to  extinguish  and  determine  that  rather  than  it 
shall  be  totally  void. 

And  this  way  of  executing  leases  for  years,  by  an  actual  entry,  2  Moil.  251- 
was  always  held  necessary  at  the  common  law,  and  for  a  con- 
siderable time  after  the  statute  of  uses  likewise,  till  the  way  was 
found  out  of  conveying  a  freehold  by  a  lease  for  a  year  and  a 
release  thereupon,  according  to  the  common  form  now  used. 
For  it  being  found  troublesome  and  inconvenient  to  put  the 
lessee  under  a  necessity  of  making  an  actual  entry  in  all  cases 
before  a  release  could  be  effectual  thereupon  to  enlarge  his 
estate,  especially  where  the  lands  lay  at  any  considerable  dis- 
tance from  the  place  where  the  deeds  were  executed  ;  therefore, 
to  prevent  this  trouble  and  inconvenience  for  the  future,  they 
began  to  construe,  that  where  the  words  and  consideration  were 
sufficient  to  raise  a  use,  though  it  were  but  for  a  year,  the 
statute  would  carry  the  actual  possession  after  it,  and,  conse- 
quently, make  the  lessee  equally  capable  of  enlarging  his  estate 
by  a  release  thereupon,  as  if  he  had  actually  entered  by  force 
and  virtue  of  the  lease :  and  the  consideration,  if  it  were  valu- 
able, though  never  so  small,  was  looked  upon  to  be  sufficient 
for  the  raising  of  a  use ;  and  therefore  55.  or  such  other  con- 
sideration, came  to  be  the  standard  in  a  lease  for  one  year, 
which  in  time  grew  to  be  a  thing  merely  of  course  and  form,  it 
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being  seldom  or  never  paid,  though  the  lessee,  by  his  acceptance 
of  the  lease  upon  such  consideration,  was  estopped  to  deny  or 
aver  against  it.  But  because  there  were  some  opinions,  that 
where  a  conveyance  might  enure  two  ways,  either  at  the  common 
law,  or  upon  the  statute,  that  there  the  common  law  should  be 
preferred  and  take  place ;  therefore,  to  bring  the  lease  more 
effectually  within  the  statute,  they  likewise  inserted  the  words 
therein  bargain  and  sett,  which,  together  with  the  consideration, 
were  held,  even  at  common  law  sufficient  to  raise  a  use;  and 
then  the  statute,  which  came  after,  carried  the  possession  ac- 
cordingly, without  any  actual  entry  made  by  the  lessee ;  and  so 
the  conveyance,  by  way  of  lease  and  release,  grew  in  time  to  be 
the  most  common  and  easy  method  of  transferring  a  freehold  or 
fee,  and  has  now  continued  for  several  years,  almost  to  the  dis- 
paragement of  conveyance  by  livery.  And  to  bring  the  lease 
still  more  effectually  within  the  statute,  it  was  afterwards  used  at 
the  end  of  the  lease  to  say,  That  such  lease  was  made  to  the  intent, 
that  by  virtue  of  the  statute  of  uses,  the  lessee  might  be  in  actual 
possession^  and  be  thereby  enabled  to  accept  and  lake  a  grant  and 
release  of  the  freehold  and  inheritance  thereof^  &c. 


6  Co.  3  6. 
Cro.  Ja.  72. 
Cro.  Eliz.  152. 
Leon.  171. 

3  Leon.  17. 

4  Leon.  23. 
Bro.  tit.  At- 
tornment, 
41.  60. 
Lit.  $576. 
Dyer,  26.  a. 
58.  124. 

pi.  40.  125. 
pi.  44.  178. 

233- 

pi.  10.  117. 
pi.  76.  350. 
pi.  18.  376, 

377- 

Bendl.  286. 
Plowd.  148 

150,  151- 
Bro.  tit. 
Lease,  71. 
Yelv.  85. 
Brownl.  136. 
4  Co.  53. 
Dyer,  46. 


(N)  Leases  for  Years,  when  to  take  Effect  as  a  Rever- 
sion, when  as  a  future  Interest,  and  when  neither 
the  one  nor  the  other. 

TF  one,  having  made  a  lease  for  life  or  years  to  A.  of  lands, 
-"-  after  make  another  lease  for  years  to  B.  of  the  same  lands, 
or  of  the  reversion  of  those  lands,  habend.  the  said  lands,  or  the 
reversion  of  those  lands,  to  the  said  B.  cum  post  sive  per  mortem, 
resignationcm,  sursum  redditionem,  vel  aliquo  alto  rnodo  vacare 
contigerit;  in  this  case  B.  hath  election  to  take  such  lease  either 
as  a  reversion  or  a  reversionary  interest,  if  he  can  prevail  for 
an  attornment  of  A.,  the  tenant  in  possession ;  or  if  not,  yet  as 
a  future  interesse  termini  such  lease  will  be  good  to  take  effect  in 
possession  upon  the  determination  of  the  first  lease,  be  it  by 
death,  surrender,  forfeiture,  effluxion  of  time,  or  any  other  way. 
The  reason  whereof  is,  that  when  the  lessor  has  expressly  de- 
parted with,  and  made  over  an  interest  to  the  lessee  for  such  a 
time,  and  this  interest  cannot  take  effect  in  possession,  because 
the  lessor  himself  had  not  the  possession  to  give,  but  must 
therefore  be  carved  and  derived  out  of  the  reversion  which  the 
lessor  had,  the  \essecprimdfacie  hath  a  reversion,  or  reversionary 
interest  for  the  time,  in  the  same  maner  as  the  lessor  or  grantor 
himself  had;  but  then  the  perfecting  such  lease  as  a  reversion, 
or  a  reversionary  interest,  to  draw  after  it  the  rents  and  services, 
depending  on  the  will  and  pleasure  of  the  tenant  in  possession, 
whether  he  will  attorn,  and  become  tenant  to  such  lessee  or 
grantee,  or  not;  if  he  thinks  fit  not  to  attorn,  it  cannot  pass 
as  a  reversion  or  reversionary  interest;  yet  this  shall  not  totally 

invalidate 
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invalidate  and  avoid  such  lease  or  grant,  if  by  any  other  means  it 
can  be  made  good  and  become  effectual ;  and  this  it  may  as  a 
future  interesse  termini,  to  take  effect  in  possession  on  the  deter- 
mination of  the  first  lease,  when  or  what  way  soever  that 
happens;  and  therefore,  as  such,  it  shall  take  effect,  rather  than 
be  absolutely  void,  when  the  lessor  or  grantor  hath  done  all  in 
his  power  to  divest  himself  of  the  possession  for  so  much  a  longer 
time.  But  then  such  second  lessee  hath  an  election  to  take  it 
as  a  reversion,  or  reversionary  interest  only,  when  the  lease  is 
made  to  him  by  deed  poll  or  indenture;  for  if  it  were  made  by 
parol,  then  he  can  only  take  it  as  a  future  interesse  termini,  to 
take  effect  in  possession  upon  the  determination  of  the  first  lease, 
when  or  which  way  soever  that  happens,  and  not  as  a  reversion, 
or  reversionary  interest,  to  draw  after  it  the  rents  and  services, 
because  a  reversion  cannot  be  granted  to  pass  without  deed ;  for 
a  deed  is  of  the  very  essence  of  the  grant  of  a  reversion,  or  re- 
versionary interest,  and  without  it  no  reversion,  or  reversionary 
interest  can  pass  out  of  the  lessor. 

And  this  introduces  a  threefold  distinction  in  the  manner  of 
making  such  leases  for  years,  where  there  is  a  prior  lease  or 
estate  then  in  being:  ist,  When  they  are  made  by  parol. 
2dly,  When  by  deed  poll.  And,  3dly,  When  by  indenture  or 
fine. 

As  to  the  first,  if  one  makes  a  lease  to  A.  for  ten  years,  and  Plowd.  431. 
the  same  day  makes  a  parol  lease  to  B.  for  ten  years  of  the  same  b.  422.  b. 
lands,  this  second  lease  is  absolutely  void,  and  can  never  take  Cro  EHz  i66 
effect  either  as  a  future  interesse  termini,  or  as  a  reversionary  in-  piowd.  432. 
terest,  though  the  first  lessee  should  forfeit  or  otherwise  deter-  521. 
mine  his  estate,  or  though  the  first  lease  were  on  condition,  and  Hutt  105. 
the  condition  broken  within  the  ten  years;  neither  shall  the  lessor  jga'Sglt"g 
have  the  rent  reserved  upon  such  second  lease,  but  such  second  Moore,  185. 
lease  is  absolutely  void,  as  if  none  such  had  been  made.     The  pi.  329. 
reason  whereof  is,   because  the  first  lease  being  made  for  ten  Dyer>  "*• 
years,  the  lessor  during  that  time  had  nothing  to  do  with  the  P    4^' 
possession,  or  to  contract  with  any  other  for  it ;  and  the  second 
lease  being  made  the  same  day,  and  for  no  longer  term  than  the 
first  ten  years,  could  not  pass  any  interest  as  a  future  interesse 
termini  certainly;    for  the  first  lessee  had  the  whole  interest 
during  that  time;    and  his  forfeiture  or  determination  of  it 
sooner,    which  was  perfectly  contingent  and  accidental,   shall 
never  make  good  the  second  lease  as  a  future  interesse  termini, 
when  at  the  time  of  making  thereof  it  was  absolutely  void,  for 
want  of  a  power  in  the  lessor  to  contract  for  it;  and  as  a  rever- 
sionary interest  it  cannot  be  good,  for  want  of  a  deed ;  for  a  re- 
version,  whether  it  be  granted    for  life  or  years,    not  being 
capable  of  executing  either  by  livery  of  seisin,   or  entry  and 
transmutation  of  the  possession,  there  can  be  no  evidence  of  the 
creation  or  existence  of  such  a  grant,  without  a  deed  to  ascertain 
it;  and  therefore  a  deed  in  such  a  case  is  as  essential  to  the 
making  good  the  grant,  as  livery  of  seisin  or  entry  in  the  other 
cases,  where  they  deal  for  the  possession ;  and  by  consequence, 
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this  second  lease  not  being  good,  either  as  a  future  interesse 
termini,  or  a  reversion,  must  be  absolutely  void.  But  now  if 
such  second  lease  had  been  made  for  twenty  years,  then  it  had 
been  good  as  a  future  interesse  termini  for  the  last  ten  years, 
and  void  for  the  first  ten  years,  for  the  reasons  before  given. 
For  the  last  ten  years  it  had  been  good;  because  when  the  first 
ten  years  were  elapsed,  the  second  lessee  might  then  execute, 
and  reduce  into  possession  by  entry,  as  well  as  if  it  had  been  at 
first  made  in  possession;  for  it  had  been  good  for  the  whole 
twenty  years  if  the  first  lease  had  not  stood  in  the  way,  and  that 
can  stand  in  the  way  no  longer  than  it  continues,  and  therefore 
by  its  determination  lets  in  the  sectmd  lease.  But  as  a  grant  of 
the  reversion  such  second  lease  could  not  be  good,  for  want  of  a 
deed,  for  the  reasons  before  given;  neither  could  any  attorn- 
ment  help  it,  or  let  in  the  second  lease  till  the  first  ten  years  run 
out  by  effluxion  of  time. 

But  how,  adly,  If  such  second  lease  had  been  made  by  doed 
poll,  then  it  might  well  enure  as  a  grant  of  the  reversion,  anil 
draw  after  it  the  rents  and  services  of  the  first  lessee,  if  he  would 
consent  to  attorn,  and  by  consequence,  whenever  the  first  lease 
determined  by  surrender,  forfeiture,  or  otherwise,  such  second 
lessee  having  the  immediate  reversion  must  come  in  for  the  re- 
sidue of  his  term ;  but  without  such  attornment  to  make  it 
operate  as  a  grant  of  the  reversion,  this  second  lease,  though  by 
deed  poll,  would  be  absolutely  void,  as  if  it  were  made  only  by 
parol,  because  during  the  first  ten  years  the  lessor  had  no  power 
to  contract  for  the  possession ;  and  therefore  if  this  grant  could 
not  take  effect  as  a  grant  of  the  reversion,  which  was  all  the 
lessor  had  a  power  of,  it  must  likewise  be  absolutely  void.  But, 
if  such  second  lease  by  deed  poll  had  been  for  twenty  years, 
then  with  attornment  this  would  be  a  good  grant  of  the  reversion 
presently,  to  take  effect  in  possession  whenever  the  first  lease 
determined;  or  if  no  attornment  could  be  had,  yet  it  would 
enure  as  a  future  interesse  termini  for  the  last  ten  years,  and 
would  be  absolutely  void  for  the  first  ten  years,  as  much  as  if  it 
had  been  made  by  parol. 

But  now,  3dly,  and  lastly,  If  such  second  lease  for  ten  years 
had  been  made  by  indenture  or  fine,  then  this  would  have  been 
good  as  a  present  lease,  by  reason  of  the  estoppel  to  both  parties 
by  the  indenture  or  fine,  and  therefore  whensoever  the  first 
lease  determined,  the  second  lease  should  commence  in  pos- 
session ;  and  in  the  mean  time  the  second  lessee,  by  reason  of 
the  estoppel  would  be  obliged  to  pay  the  rent  reserved  in  an 
action  of  debt.  And  if  such  second  lessee  could  prevail  for  an 
attornment,  then  this  lease  would  enure  as  a  grant  of  the  re- 
version, and  draw  after  it  the  rents  and  services  of  the  first 
lessee,  and  would  take  effect  in  possession  whenever  that  deter- 
mined ;  but  without  such  attornment,  though  the  second  lease 
would  be  good  between  the  parties,  by  reason  of  the  estoppel, 
yet  not  as  a  reversion ;  and  therefore  such  second  lessee  could 
have  no  remedy  for  the  rents  and  services  of  the  first  lessee. 

So, 
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So,  if  one  had  made  a  lease  for  life,  or  for  eighty  years,  if  the  Co.  155.  a. 
lessee  should  so  long  live,  and  after,  by  indenture,  let  the  same  pir°wj  !Z'  **'. 
lands  to  another  for  years,  to  begin  presently,  and  then  the  first  43 ,.  ^ 
lease  determined  by  death,  surrender,  or  forfeiture,  the  second 
lessee  should  have  the  lands  in  possession  presently,  for  the  re- 
sidue of  the  years,   because  such  second  lease,  by  reason  of  the 
estoppel,  took  effect  between  the  parties  presently,  and  therefore 
shall  come  in  possession  whenever  the  first  lease  is  out  of  the 
way.     But,   if  such  second  lease  were  only  by  deed  poll,  then 
there  must  be  an  attornment  to  make  it  good  as  a  grant  of  the 
reversion,  as  there  must  likewise  in  the  other  case,  where  it  was 
made  by  indenture;  and  without  such  attornment  the  second 
lease  could  only  take  effect  in  possession  upon  the  determination 
of  the  first  lease  by  the  death  of  the  lessee,   according  to  the 
express  limitation,  and  not  upon  any  sooner  or  other  determin- 
ation by  surrender,  forfeiture,  or  otherwise;  much  less,  if  such 
second  lease  were  by  parol,  could  it  take  effect  upon  any  other 
determination  of  the  first  lease:   for  though  in  these  cases  the 
first  lease,  depending  upon  the  life  of  the  lessee,  was  uncertain 
how  long  it  would  continue,  yet  so  long  as  it  did  continue,  the 
first  lessee  had  the  sole  and  absolute  possession,  and  the  lessor 
no  power  to  contract  for  any  thing  but  his  own  reversion  during 
that  time;  and  therefore  if  his  second  lessee  cannot  attain  the 
reversion,  the  contract  can  take  no  effect  for  the  possession  till 
the  death  of  the  first  lessee,  because  that  being  the  lessor's  own 
limitation  affixed  to  such  lease,  he  cannot  deal  for  the  possession 
before  that  time  comes;  and  therefore,  no  accidental  determin- 
ation of  the  lease  sooner  shall  let  in  the  second  lessee,  unless  he 
can  prevail  for  the  reversion  by  attornment  of  the  first  lessee, 
in  case  of  the  lease  by  deed  poll,  or  unless  in  case  of  the  inden- 
ture, he  shall,  by  reason  of  the  estoppel,  be  let  in  whenever  the 
the  first  lease  is  out  of  the  way,  whether  he  obtained  an  attorn- 
ment or  not. 

But  in  all  the  cases  before  mentioned,  if  such  lease  by  inden-  3  Leon.  17. 
ture  or  deed  poll  were  by  way  of  bargain  and  sale  for  years,  4  Leon.  23. 
then,   it  should  seem,   it  would  pass  as  a  reversionary  interest  l/',?' I*?" 
presently,  without  any  attornment,  by  force  of  the  statute  of  ~ase 
uses,  and  it  being  only  for  years,  there  would  need  no  enrol- 
ment of  the  indenture  or  deed  poll.  —  And  note ;  By  the  statute 
of  frauds  and  perjuries,  29  Car.  2.  c.  3.  no  parol  lease  for  above 
three  years  is  to  have  any  other  effect  than  only  as  a  lease  at 
will ;  so  that  such  parol  leases  now  for  ten  or  twenty  years  are 
out  of  doors.* 

(O)  Leases 

*  ||  Mr.  Preston,  in  referring  to  this  chapter,  says,  the  conclusion  at  which 
the  author  seems  to  arrive  is,  that  a  term  granted  by  parol,  by  a  person  who 
has  merely  a  remainder  or  reversion  expectant  on  a  term  for  years,  will  be 
void  for  such  part  of  the  time  as  is  comprised  in  the  former  lease,  and  will  be 
good  for  the  remainder  of  the  time.  It  is  admitted,  that  the  doctrine  does 
not  apply  to  those  instances  in  which  the  prior  estate  is  for  life ;  and,  it  folk:  vs, 
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Co.  Litt.  47. 
227.  a. 
Plowd.  434. 
4  Co.  5, 3. 
Cro.  Eliz.  140. 
Sav.  ?8. 
Owen,  96. 
Leon.  206. 
Cro.  Eliz.  362. 
Moore, 

pJ-  32.5- 
z  Brownl. 
1.50.    Cro. 
Car.  no. 
Roll.  Abr. 
871.     Cro. 
Ja.  73. 


j|If  to  debt 
on  a  den;ise 
by  indenture, 
the  defendant 
plead  nil 
"habuit  in 
tenementis, 
the  estoppel 
need  not  be 
replied,  but 
may  be  taken 
advantage  of 
by  demurrer. 
Palmer  v. 
Ekins,  2  Lcl. 
Raym.  1550. 
ftStr.Siy.S.C. 
Kempe  v. 
Goodall, 


(O)  Leases  for  Years  by  Estoppel,  how  far  and  against 
whom  such  Leases  are  good. 

T  F  one  makes  a  lease  for  years,  by  indenture,  of  lands,  wherein 
•*•  he  hath  nothing  at  the  time  of  such  lease  made,  and  after 
purchases  those  very  lands,  this  shall  make  good  and  unavoid- 
able his  lease,  as  well  as  if  he  had  been  in  the  actual  possession 
and  seisin  thereof  at  the  time  of  such  lease  made ;  because  he 
having,  by  indenture,  expressly  demised  those  lands,  is  by  his 
own  act  estopped,  and  concluded  to  say  he  did  not  demise 
them ;  and  if  he  cannot  aver  that  he  did  not  demise  them,  then 
there  is  nothing  to  take  off'  or  impeach  the  validity  of  the  in- 
denture, which  expressly  affirms  that  he  did  demise  them,  and, 
consequently,  the  lessee  may  take  advantage  thereof,  whenever 
the  lessor  comes  to  such  an  estate  in  those  lands  as  is  capable 
to  sustain  and  support  that  lease.  And  this  estoppel  by  in- 
denture is  so  mutual  and  reciprocal,  that  if  a  man  takes  a  lease 
for  years  by  indenture  of  his  own  lands,  whereof  he  himself  is  in 
actual  seisin  and  possession,  this  estops  him  during  the  term  to 
say  the  lessor  has  nothing  in  the  lands  at  the  time  of  the  lease 
made,  but  that  he  himself,  or  such  other  person,  was  then  in 
actual  seisin  and  possession  thereof;  for  by  acceptance  thereof 
by  indenture,  he  is,  tor  the  time,  as  perfect  a  lessee  for  years,  as 
if  the  lessor  had  at  the  time  of  making  thereof  the  absolute  fee 
and  inheritance  in  him.  But,  if  such  lessee  of  his  own  lands, 
being  ejected  by  the  lessor,  should  bring  an  ejectment,  and  the 
lessor  should  plead  not  guilty,  and  give  the  lease  and  some 
matter  of  forfeiture  thereof,  in  evidence,  to  support  his  plea 
without  pleading,  and  rely  on  the  estoppel,  and  the  jury  should 
find  the  special  matter,  viz.  that  the  defendant  had  nothing  in 
the  lands  at  the  time  of  such  lease  made,  but  that  the  plaintiff 
himself  was  then  in  actual  seisin  and  possession  thereof,  whether 
the  court,  upon  this  verdict,  are  bound  to  adjudge  according  to 
the  truth  of  the  case,  viz.  that  such  lease  by  one  who  had  then 
nothing  in  the  lands  was  void  ;  or  if  they  are  to  adjudge  accord- 
ing to  the  law,  working  by  way  of  estoppel  upon  such  lease  by 


any  other  estate  of  freehold.  It  is  evident  also  that  the  author  is  not  perfectly 
consistent  in  all  the  parts  of  this  chapter.  In  one  instance  he  treats  the  lease 
by  parol  as  to  take  effect  in  possession,  "  upon  the  determination  of  the  first 
"  lease,  when  or  which  way  soever  that  happens,"  while,  in  a  subsequent  pas- 
snge,  he  considers  the  second  lease  as  incapable  of  effect,  if  the  period  of  the 
first  lease  runs  out  by  effluxion  o-T  time;  and  it  is  to  be  lamented  that  the 
author's  doctrine  is  derived  from  the  arguments  of  counsel  in  the  case  of 
Bracebridge  v.  dowse,  Plowd.  421.,  and  not  from  any  decision.  The  utmost 
extent  of  authority  to  be  found  among  the  cited  cases  is  the  opinion  ofGawdt/J. 
Cr.  El.  160.,  that  so  much  of  the  second  lease  as  comprises  the  same  term  as 
was  included  in  the  former  lease  is  void  in  its  inception.  Perhaps  it  may  not 
be  too  much  to  say,  that  this  point  deserves  further  consideration.  It  is  dif- 
ficult to  understand  why  this  lease  cannot  bind  the  possession  in  the  hands  of 
a  lessor  from  the  time  the  possession  shall  fall  to  him.  2  Prest.  Conveyance, 

*49-!l 

indenture, 
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indenture,  seems  a  doubt  upon  all  the  books.     But  my  Lord  i  Salk.  477. 
Coke  lays  it  down  for  a  rule,  that  the  jury  do  well  to  find  the  j^'f^1"' 
truth,  viz.  that  the  lessor  had  then  nothing  in  the  lands ;  but  H^ath  v. 
then,  upon  such  finding,  the  court  is  to  adjudge,  according  to  Vermeden, 
the  operation  of  law  upon  the  estoppel  wrought  to  both  parties  3  Lev.  146. 
by  the  indenture,  that  they  are  bound.     But,,  if  the  jury,  under-  ^^^j® 
standing  that  the  lessor  had  nothing  in  the  lands  at  the  time  of  f.^,lit  \Mtead 
the  lease  made,  and  that  therefore  his  lease  could  not  be  good  of  demurring, 
in  fact,  but  only  by  way  of  estoppel,  and  inferring  from  thence  ar.d  so  put 
that  they,  who  are  sworn  to  say  the  truth,  were  not  bound  by  j^j^01,,0^ hls 
such  an  estoppel,  which  was  plainly  against  the  truth,   should  thingln  the 
therefore  give  a  general  verdict  against  the  lease,  that  the  de-  premises  in 
fendant  was  guilty  of  the  ejectment;  in  this  case,  says  my  Lord  i^ue,  the  jury 
Coke,  such  iury  are  liable  to  an  attaint.     And  this  seems  the  fre/Vierty 

•     •         J     r  i  1        •        L.  iU     <      »1  ,.     to  "nc*  tne 

better  opinion;  for   though   it  be  true  that  the  jury  are  not  tact.  Trevivan 
bound  by  the  estoppel,  and  therefore  may  find  that  the  lessor  v.  Lawrence, 
had  nothing  in  the  lands  at  the  time  of  the  lease  made,  which  is   i  Salk.  a76.|| 
a  truth  of  fact,  the  lessee  is  estopped  to  affirm,  and  is  the  only  («)  4  Co.  53. 
subject  matter  of  the  estoppel;    yet  the  consequence  of  such  ^g     ^0 
estoppel,  and  how  far  the  lease  is  made  good  thereby  against  the  Liu!  47.  b. 
parties,  is  matter  of  law,  and  not  of  fact ;  and  therefore  if  they 
take  upon  them,  first,  to  find  that  the  lessor  had  nothing  in  the 
lands  at  the  time  of  the  lease  made,  and  then  to  find  that  such 
lease  is  void ;   or,  which  is  all  one,  to  find  that  such  lease  was 
void,  because  the  lessor  had  then  nothing  in  the  lands,  as  the 
essential  cause  which  induced  them  to  find  such  lease  to  be  void, 
or  that  there  was  no  such  lease ;  in  this  they  take  upon  them  to 
judge  the  matter  of  law,  and  in  so  doing  exceed  their  duty,  and, 
consequently,  if  they  are  mistaken,  lay  themselves  open  to  an 
attaint ;  for,  in  truth  of  fact,  there  was  such  lease  made,  and,  in 
truth  of  fact,  the  lessor  had  nothing  in  the  lands  at  the  time  of 
making  thereof;  and  all  this  is  their  duty,  and  belongs  to  them 
to  find ;  but,  whether  such  lease,  so  circumstanced,  be  good,  or 
void,   is  matter  of  law  for  the  court  to  adjudge  upon  these 
circumstances;  and  therefore,  if  they  will  take  upon  them  to 
anticipate  the  judgment  of  the  court,  by  giving  their  own  judg- 
ment thereon,  they  must  do  it  at  their  own  peril,  and  if  they 
mistake,  be  liable  to  an  attaint. 

But,  if  such  lease  for  years  were  made  by  deed  poll  of  lands  Co.  Litt. 
wherein  the  lessor  had  nothing,  this  would  not  estop  the  lessee  47-  •>•    Roll, 
to  aver  that  the  lessor  had  nothing  in  those  lands  at  the  time  of  Abr>  8?I' 
the  lease  made;   because  the  deed  poll  is  only  the  deed  of  the 
lessor,  and  made  in  the  first  or  third  person ;  whereas  the  in- 
denture is  the  deed  of  both  parties,  and  both  are,  as  it  were,  put 
in  and  shut  up  by  the  indenture,  that  is,  where  both  seal  and 
execute  it  as  they  may  and  ought ;  for  otherwise,  if  the  lessor 
only  seals  and  executes  the  indenture,  the  lessee  seems  to  be  no 
more  concluded  than  if  the  lease  were  by  deed  poll;  for  it  is 
only  the  sealing  and  delivery  of  the  indenture  as  his  deed  that 
binds  the  lessee,  and  not  his  being  barely  named  therein,  for  so 
he  is  in  the  deed  poll ;  but  that  being  only  sealed  and  delivered 

3X2  by 
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by  the  lessor,  can  only  bind  him,  and  not  the  lessee,  who  is  not 
to  seal  and  execute  it.  And  it  should  seem,  that  such  lease  by 
deed  poll  binds  the  lessor  himself  as  much  as  if  it  were  by  in- 
denture, because  it  is  executed  on  his  part  with  the  very  same 
solemnity,  and  therefore  it  should  seem,  he  is  bound  by  such 
lease  by  way  of  estoppel. 

Ci'o.EHz.  37.  And  yet  it  is  generally  said,  that  these  estoppels  ought  to  be 
co.  Co.  Litt.  mutual  otherwise  neither  party  is  bound  by  them  :  therefore,  if 
a  man  takes  a  lease  for  years  of  his  own  lands  from  an  infant  or 
feme  covert  by  indenture,  this  works  no  estoppel  on  either  part, 
because  the  infant  or  feme,  by  reason  of  their  disability  to  con- 
tract, are  not  estopped ;  therefore,  neither  shall  the  lessee  be 
estopped,  because  all  estoppels  ought  to  be  mutual. 

Roll.  AUr.  g0>  jf  a  man  takes  a  lease  for  years  of  his  own  lands  by  patent 

from  the  king,  rendering  rent,  this  shall  not  estop  the  lessee,  as 
an  indenture  between  common  persons  in  such  case  would  do ; 
because  the  king  cannot  be  estopped ;  for  it  cannot  be  presumed 
the  king  would  do  wrong  to  any  person,  and  therefore  being 
deceived  in  his  grant  makes  it  absolutely  void.  And  if  he  be  not 
estopped,  neither  shall  the  lessee;  because  all  estoppels  ought  to 
be  mutual.  But  perhaps  there  may  be  some  difference  between 
these  cases  of  a  bare  acceptance  of  a  lease  from  such  persons,  as 
by  reason  of  their  imbecility,  incapacity,  or  other  impediment 
arising  from  their  own  persons,  could  not  make  such  lease,  but 
that  the  same  was  either  absolutely  void,  or  at  least  voidable,  on 
their  part;  and  therefore  the  lessee  may  shew  such  incapacity  to 
avoid  them,  as  made  by  persons  who  wanted  power  or  ability  to 
contract ;  and  so  the  whole  contract  must  fail,  not  for  want  of  a 
sufficient  estate  in  the  lessors,  (for  if  they  were  of  full  age,  and 
sole,  fyc.  that  would  not  be  material,)  but  for  want  of  a  sufficient 
power  or  ability  to  contract.  But,  when  such  lease  is  made  by 
a  man  of  full  age,  though  by  deed  poll,  why  this  should  not 
bind  and  estop  him  as  well  as  if  it  were  made  by  indenture, 
seems  hard  to  understand ;  for  he  hath  executed  it  on  his  part 
with  the  same  solemnity;  and  though  it  cannot  bind  or  estop 
the  lessee,  because  he  never  executed  it,  yet  why  that  should  in- 
validate it  on  the  lessor's  part,  whose  deed  it  was,  and  who  did 
all  he  could  to  bind  himself,  does  not  seem  very  intelligible. 
Besides  that,  the  books,  which  put  the  case  of  the  lease  by  deed 
poll,  saying  only  that  the  lessee  is  not  estopped  thereby,  seem  to 
allow  that  the  lessor  is  notwithstanding  estopped ;  for  otherwise 
they  would  take  notice  of  their  being  both  at  large,  as  they  do 
in  other  cases. 

Roll.  Abr.  If  lessee  for  years  accepts  a  lease  for  years  of  a  stranger  by 

871.   Style  v.    Indenture,   who  hath  nothing  in  the  reversion?  this  is  a  good 

Herring^  lease  by  way  of  estoppel  between  them,  and  not  a  confirmation ; 

for  nothing  appears  that  the  lessor  knew  the  lessee  then  had  any 

thing  in  the  lands,  and  then  it  is  the  same  with  the  other  cases, 

and  works  by  way  of  a  bare  estoppel ;  but  Fcnner  thought  it  a 

confirmation,  against  all  the  other  judges. 
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If  one  lets  lands  to  me,  by  deed  enrolled,  unknown  to  me,  Bro-  t't. 
and  brings  debt  upon  the  lease,  I  may  say  ne  lessa  pas,  as  Lit-  Leases,j6. 
tleton  held;  but  by  all  the  justices,  he  who  made  such  lease  is  7    '4'  *9' 
concluded  to  say  the  contrary.     This  case  seems  to  be  an  au- 
thority in  point  to  establish  what  has  been  laid  down,  that  in 
case  of  a  deed  poll,  (as  this  which  is  called  a  deed  enrolled  must 
be  intended  to  be,)  the  lessor  himself  is  estopped,  though  the 
lessee  be  at  large;  and  this  cannot  be  intended  an  indenture, 
because  then  the  lessee  would  have  been  estopped  likewise,  if  he 
had  sealed  it,  which  in  this  case  it  appears  he  did  not,  because 
it  was   unknown   to    him,    and   therefore   was  not   estopped, 
whether  it  were  by  indenture  or  deed  poll. 

These  estoppels  continue   no   longer   on   either  part   than  Co.  Litt.4;.b 
during  the  lease,  for  as  they  began  at  first  by  the  making  of  the  4^°-  54- a. 
lease,   so  by  the  determination  of  the   lease  they  are  at  an  croVl?* 
end  likewise;  for  then  both  parts  of  the  indenture  belong  to  the  Roll  Abr"3 
lessor.  877-.    ||  The 

tenant  is  not 

at  all  events  estopped  to  deny  his  landlord  s  title :  the  estoppel  exists  only,  durin^  the  con- 
tinuance of  his  occupation ;  and  if  he  be  ousted  by  a  title  paramount,  he  may  plead  it.  Per 
Lord  Kenyon,  Hayne  v.  Maltby,  3  T.  R.  441. || 

When  an  interest  actually  passes  by  the  lease,  there  shall  be  Co.LLtt.47.  b. 
no  estoppel,  though  the  interest,  purported  to  be  granted,  be  Yent-  35 8- 
really  greater  than  the  lessor  at  that  time  had  power  to  grant;  $vldf  'kin.  3. 
as,  if  Jf.,  lessee  for  the  life  of  B.,  makes  a  lease  for  years  by  in-  24g. 
denture,  and  after  purchases  the  reversion  in  fee,  and  then  B.  Salk.  375. 
dieth;  A.  shall  avoid  his  own  lease,  though  several  of  the  years  P1- *• 
expressed  in  the  lease  are  still  to  come;  for  he  may  confess  and 
avoid  the  lease  which  took  effect  in  point  of  interest,  and  deter- 
mined by  the  death  of  B.     So,  if  lessee  for  ten  years  makes  a 
lease  for  twenty  years,  and  afterwards  purchaseth  the  reversion, 
yet  it  shall  bind  him  for  no  more  than  ten  years,  for  the  same 
reason ;  because,  when  he  made  a  lease  for  twenty  years,  this 
was  certainly  a  good  lease  for  ten  years,  and  so  far  an  interest 
passed,  which  he  may  confess,  and  avoid  it  for  the  residue,  by 
saying  that  he  had  no  more  than  for  ten  years  in  it  himself; 
sed  qucere  of  this  ?  for  the  reason  seems  not  satisfactory. 

In  ejectment,  plaintiff  declared  of  a  lease  for  five  years,  and  Roe  v. 
upon  not  guilty  pleaded,  the  jury  found  that  the  lessor  of  the  Williamson, 
plaintiff  had  only  a  term  for  three  years  in  the  lands  leased,  #  %  \?\  I4°' 
si,  Sfc.     Hale  held  this  verdict  against  the  plaintiff;   for  the  |.C?    Freem. 
judgment  should  be,  that  the  plaintiff  r-ecuperet  terminum  suum  400.  S.  C. 
prcedictum,   which  is  five  years;  and  here  the  lessor's  interest   |j  See  Doer, 
does  not  continue  so  long,  and  perhaps  the  defendant  may  be  P°rte['3l'i^.' 
the  reversioner  after  the  five  years  ended,  and   then   by  this  ^^ 

1  1      "  ff»?       1  *  1 1  II 

means  the  plaintin  s  lessor  will  recover  the  land  for  two  years  ruled.    The 
more  than  he  hath  right  to  do;   and  he  said,   that,  for  this  declaration  in 
reason,  he  had  before  caused  another  plaintiff  to  be  nonsuit.  ^°^negt  • 
Wild  was  of  the  same  opinion,   but  Twtsden  inclined  cont.  $  jt  cafi'be'no"*' 
adjornalur.  objection  that 

the  lessor  of 
the  plaintiff  had  not  power  to  grant  a  term  of  equal  duration  with  that  aileged.|| 

3^3  If 
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Co.Litt.  47. b.       If  a  man  takes  a  lease  for  years  of  the  herbage  of  his  own 
Roll.  Abr.        jancj  by  indenture,  this  is  no  conclusion  to  say  that  the  lessor 
had  nothing  in  the  lauds  at  the  time  of  the  lease  made,  because 
it  was  not  made  of  the  lands  themselves. 

Roll.  Abr.  If  baron  and  feme  join  in  a  lease  for  years  by  indenture,  ren- 

877.  dering  rent,  where  the  baron  hath  all  the  estate,  and  the  wife 

Cro.Ehz.  701.  nothing;  in  this  case,  after  the  death  of  the  baron,  the  lessee, 
EYIM.  IT"  *n  an  acti°n  °f  debt  brought  by  the  feme,  shall  not  be  con- 
cluded to  say,  that  at  the  time  of  the  lease  made  the  feme  had 
nothing  in  the  lands;  for  this  shall  not  enure  by  way  of  estoppel, 
because  an  interest  actually  passed,  though  not  from  the  feme. 
But  another  reason  given  is,  because  the  feme  being  covert  was 
not  estopped,  and,  by  consequence,  neither  shall  the  lessee,  be- 
cause all  estoppels  ought  to  be  mutual. 

Co.Litt. 45. a.       If  tenant  of  the  land  and  a  stranger  join  in  a  lease  for  years 

Roll. Abr. 877.  by  indenture,  this  is  the  lease  only  of  the  tenant,  and  the  con- 

Cro.Eliz.  701.  firmation  of  the  stranger;  and  yet  the  lease  operates,  as  to  the 

stranger,  by  way  of  conclusion,  and  so  it  does  to  the  lessee  with 

respect  to  the  stranger,  because  he  having  nothing  in  the  lands, 

the  indenture  could  no  otherwise  take  effect  as  to  him. 

Co.Litt.  45.  a.       If  A.  seised  of  ten  acres,  and  B.  of  other  ten  acres,  join  in  a 
Roll.  Abr.        lease  for  years  by  indenture,   these  are  several  leases,  according 
77'  to  their  several  estates,  and  no  estoppel  is  wrought  by  the  in- 

denture to  either  party,  because  each  has  an  estate  whereout 
t  such  lease  for  years  or  interest  may  be  derived;  and  the  reason 

why  estoppels  at  any  time  are  allowed  is,  because  otherwise, 
when  the  party  hath  nothing  in  the  lands,  the  indenture  must 
be  absolutely  void,  which  would  be  hard  to  say,  when  he  hath, 
under  hand  and  seal,  done  all  in  his  power  to  make  it  good ; 
and  since  it  can  be  good  no  otherwise,  it  shall  be  good  by 
estoppel,  rather  than  be  absolutely  void.  But,  when  an  in- 
terest passes  from  each  lessor,  the  indenture  works  upon  such 
interest  to  carry  that,  and  therefore  leaves  no  room  for  its 
operating  by  way  of  estoppel.  But  since  both  equally  joined  in 
the  lease,  without  distinguishing  the  several  interests  they  had 
therein,  the  indenture  works  by  way  of  confirmation,  with 
respect  to  each  from  whom  the  whole  interest  did  not  pass; 
that  is,  as  ^f.'s  confirmation  for  B.'s  part,  and  as  JB.'s  confirm- 
ation for  //.'s  part ;  for  since  the  lease  of  the  whole  was  undis- 
tinguished, and  by  reason  of  the  several  interests  that  passed 
from  each  excludes  any  estoppel,  therefore,  rather  than  the  in- . 
denture  shall  be  void,  with  respect  to  the  part  ef  each  other,  it 
shall  be  construed  a  several  confirmation  by  one  of  the  other's 
part,  and  by  the  other  of  the  other's  part,  which  is  the  least 
operation  the  indenture  can  have  with  respect  to  each,  from 
whom  no  interest  passes,  without  being  absolutely  void. 

Roll.  Abr.  So,  if  two  tenants  in  common  of  lands  join  in- a  lease  for 

877-  years  by  indenture  of  their  several  lands;  this  shall  be  the  lease 

of  each  for  their  respective  parts,  and  the  cross  confirmation  of 

each  for  the  part  of  the  other,  and  no  estoppel  on  either  part ; 

because  an  actual  interest  passes  from  each  respectively,  and 

that 


(O)  Leases  for  Years  by  Estoppel^  8$c+  855 

that  excludes  the  necessity  of  an  estoppel,  which  is  never  ad- 
mitted, if  by  any  construction  it  can  be  avoided,  as  being  one 
of  those  things  which  the  law  looks  upon  as  odious,  because  it 
chokes  and  disguises  the  truth. 

But,  if  two  joint-tenants  for  life,  or  in  fee,  join  in  a  lease,  for  Co.  Litt.47.  a. 
years  by  indenture,  reserving  rent  to  the  one  of  them  only,  this  Roll.  Abr.  878. 
shall  give  him  the  rent  exclusive  of  the  other;  and  here  the 
estoppel  turns  not  then  upon  the  interest  passed  by  the  lease,  for 
that  is  several,  according  to  their  several  rights,  as  in  the  other 
cases,  which  excludes  any  estoppel ;  but  it  turns  upon  the  re- 
servation of  the  rent,  which  being  made  in  this  manner,  to  one 
exclusive  of  the  other,  by  indenture,  works  an  estoppel  against 
all  the  parties  to  say  the  contrary ;  and  though  the  rent  issues 
out  of  one  part  as  well  as  the  other,  yet  it  not  being  part  of  the 
thing  demised,  but  moving,  as  it  were,  rather  by  way  of  grant 
from  the  lessee  »after  the  lease  made,  the  lessors  are  considered 
as  accepting  it  in  this  manner  by  indenture,  which  concludes 
them  as  well  as  it  doth  the  lessee.  But,  if  the  lease  had  been 
by  parol,  or  deed  poll,  reserving  rent  to  the  one  joint-tenant 
only,  this  would  not  have  excluded  the  other  joint-tenant  from 
an  equal  share  therein,  because  this  reservation  coming,  as  it 
were,  by  way  of  grant  from  the  lessee,  and  being  only  by  parol, 
or  deed  poll,  could  not  estop  or  conclude  the  lessors,  who,  with 
respect  to  the  rent,  were  as  it  were  grantees,  and  only  passive 
therein ;  and  the  rent  shall  follow  the  reversion  in  proportion 
to  their  several  estates  in  that,  as  the  cause  for  which  the  rent 
was  reserved  or  granted  in  that  manner,  and  so  let  in  both  to  an 
equal  participation  thereof. 

If  two  coparceners  join  in  a  lease  for  years,  by  indenture,  of  RoIl.Abr.878. 
their  several  parts,  this  is  said  in  one  book  to  be  but  as  one  lease,   M°°re, 
because  they  have  not  several  freeholds  therein,   but  only  one,   MJw39',. 
as  both  making  but  one  heir,   and  therefore  shall-  join  in  an  Robinson, 
assise.     But  Moore  is  conL  where  in  ejectment  the  plaintiff  de- 
clared of  a  lease  by  two  coparceners  quod  dimiserunt ;  and  ex- 
ception being  taken  to  it,   the  exception  was  allowed,   because 
the  lease  was  several  as  to  each  coparcener,  for  her  respective 
moiety.     And  this  seems  the  better  law,   because  though  they 
have  but  one  freehold  with  regard  to  their  ancestor,  and  there- 
fore if  they  are  disseised  shall  join  in  an  assise  (a),  yet  as  to  their  (a)  They 
disposing  power  thereof  they  have  several  rights  and  interests,   cannot  sever 

so  that  neither  of  them  can  lease  or  give  away  the  whole.  in  avowry  for 

rent.     Page 

v.  Stedman,  Carth.  364,  365.     5  Mod.  141.  S.  C.     ia  Mod.  86.  S.  C.    i  Lord  Raym.  64.  S.  C. 
i  Salk.  390.  S.C.    Comb.  347.  S.C.;  and  see  aLutw.  i2io.|| 

If  A.  mortgages  lands  to  B.  upon  condition  to  re-enter  on  Roll.  Abr. 
payment  of  io/.  and  after  A.  before  the  day  of  payment  is  come,  8?4-  8?6- 
being  in  possession,  makes  a  lease  for  years,  by  indenture  to  C., 
and  then  after  performs  the  condition,  this  shall  make  the  lease 
to  C.  good  against  himself  by  estoppel ;  and  it  was  farther  ad- 
judged, that  even  the  feoffee  of  A.  should  be  bound  by  this 
lease,  which  took  its  effect  only  at  first  by  estoppel;  because  he 
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coming  in  under  one  who  was  estopped,  should  be  himself 
estopped  likewise,  which  was  still  a  stronger  case  than  the  first. 
And  this  was  adjudged  in  Ireland,  and  afterwards  affirmed  on 
a  writ  of  error  here,  and  seems  a  very  reasonable  judgment;  for 
if  a  subsequent  purchase  shall  make  good  a  lease  of  lands  by  in- 
denture, though  the  lessor  had  nothing  in  those  lands  at  the 
time  of  the  lease,  and  therefore  his  lease  at  first  could  only  take 
effect  by  estoppel ;  much  more  in  this  case,  where  the  lessor  had 
a  possibility  of  coming  into  the  lands  again,  shall  his  perform- 
ance of  the  condition  after  make  good  the  intermediate  lease. 
And  so  it  should  seem  too  if  the  condition  were  broken  at  the 
time  of  the  lease,  so  as  he  had  then  nothing  but  an  equity  of 
redemption ;  yet  if  he  should  after  be  admitted  to  redeem  in 
Chancery,  this  would  make  good  the  intermediate  lease  which 
took  effect  at  first  only  by  estoppel. 

B.  tenant  for  the  life  of  C.  and  he  in  the  remainder  or  rever- 
sion in  fee  join  in  a  lease  for  years  by  indenture;  this,  during 
the  life  of  C.,  is  the  lease  of  B.,  who  then  only  had  the  present 
interest  in  the  lands,  and  the  confirmation  of  him  in  the  re- 
mainder or  reversion ;  but  after  the  death  of  C.  then  this  be- 
comes the  lease  of  him  in  the  reversion  or  remainder,  and  the 
confirmation  of  B.,  for  the  lessors  having  several  estates  in  them 
in  several  degrees,  the  lease  shall  be  construed  to  move  out  of 
each  one's  respective  estate  or  interest  as  they  become  capable 
of  supporting  thereof;  which  is  the  most  natural  and  useful  con- 
struction of  the  lease,  especially  as  there  can  be  no  estoppel  in 
this  case,  by  reason  of  the  several  interests  which  passed  from 
each ;  and  therefore  during  the  life  of  the  tenant  for  life,  if  the 
lessee  being  evicted,  should  declare  of  a  lease  by  both,  this  would 
be  against  him,  as  was  adjudged,  because  for  that  time  it  was 
only  the  lease  of  the  tenant  for  life. 


Cro.  Eliz.  15. 
j  Co.  124- 
3  Leon,  if  6. 
Jj8.     3  Mod. 
198. 


(P)  Leases  for  Years  and  future  Interests,  how  far 
they  may  be  barred  or  destroyed,  and  how  far  not, 
and  where  an  Entry  before  the  Term  begun  is  a 
Disseisin. 


IT  has  already  appeared,  that  all  leases  for  years  at  the 
common  law,  when  they  come  in  esse,  are  to  be  executed 
by  the  entry  of  the  lessee.  We  shall  therefore  now  consider 
what  care  the  law  has  taken  for  the  preservation  and  security  of 
such  leases  as  are  limited  to  begin  at  a  future  time,  and  so  can- 
not be  executed  by  entry  presently ;  what  power  the  lessee  hath 
over  such  an  interest,  and  whether  by  any,  and  by  what  acts, 
either  of  the  lessor,  or  strangers,  the  same  may  be  barred  and 
prevented  from  ever  taking  effect. 

As  to  future  interests,  if  one  make  a  lease  for  years,  to  com- 
mence after  the  death  of  a  tenant  for  life,  or  after  the  end  of  a 
lease  for  years  then  in  being;  and  after  the  death  of  the  tenant 
for  life,  or  expiration  of  the  term  for  years,  a  stranger  enter  by 

tort, 
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tort,  yet  may  the  lessee  of  the  future  interest  grant  over  his  term 
for  years,  before  or  without  any  entry  made,  and  thereby  transfer 
his  power  of  entering  and  reducing  it  into  possession  to  the 
grantee :  for  till  entry  of  the  lessee  of  such  future  interest,  the 
lease  is  not  executed,  but  remains  in  the  same  plight  as  it  was 
upon  the  first  making  thereof,  and  then  no  intermediate  acts, 
either  of  the  lessor,  or  of  strangers,  can  disturb  or  hurt  it ;  be- 
cause whoever  comes  to  the  possession,  whether  by  right  or 
wrong,  takes  it  subject  to  such  future  charge,  which  the  lessee 
may  execute  by  his  entry  whenever  he  thinks  fit,  as  by  a  title 
prior  and  paramount  to  all  such  intermediate  violations  of  the 
possession.  But,  if  the  lessee  of  such  future  interest  had  once 
entered  after  the  death  of  the  tenant  for  life,  or  end  of  the  lease 
for  years,  and  had  after  been  put  out,  then  he  could  not  grant 
over  his  term  and  interest  to  a  stranger,  because  by  his  entry 
the  lease  was  actually  executed,  and  being  after  defeated  by  the 
entry  of  another,  he  had  only  a  right  of  entry  left  in  him ;  which 
right  of  entry  the  law  will  not  suffer  him  to  transfer  to  a  stranger 
any  more  than  a  right  of  action ;  and  for  the  same  reason,  be- 
cause in  both  cases  it  may  encourage  champerty  and  main- 
tenance :  but  in  the  other  case,  where  he  hath  not  entered,  he 
only  transfers  such  interest  as  he  himself  had,  which  the  tortious 
entry  of  the  stranger  had  not  disturbed  or  altered  from  what  it 
was  at  the  first  making  thereof. 

So,  if  one  makes  a  lease  for  years,  to  begin  two  years  hence  ; 
after  the  two  years  expired,  before  any  entry,  and  whilst  the 
lessor  continues  still  in  possession,  the  lessee  may  grant  over  his 
term  and  interest  to  another ;  because  his  interesse  termini  was 
not  divested  or  turned  to  a  right,  but  continued  in  him  in  the 
same  manner  as  it  was  at  first  granted ;  and  in  the  same  manner 
he  transfers  it  to  another,  who  by  his  entry  may  reduce  it  into 
possession  whenever  he  thinks  fit. 

One  made  a  lease  for  years,  to  begin  after  the  end  or  deter- 
mination of  a  former  lease  for  years  then  in  being ;  the  first  lease 
determined ;  and  the  second  lessee  did  not  enter,  he  in  reversion 
entered,  and  made  a  feoffment  in  fee,  and  levied  a  fine  with  pro- 
clamations, and  five  years  passed  without  entry  or  claim  of  the 
second  lessee;  and  if  his  term  was  barred,  was  the  question? 
And  it  was  adjudged,  that  by  this  fine  and  non-claim  his  term 
was  barred;  because  after  the  first  lease  expired,  the  second 
lease  was  actually  then  come  in  esse,  and  reducible  into  pos- 
session by  an  entry  presently;  and  then  his  not  entering,  which 
was  his  own  fault  and  laches,  could  not  stop  the  operation  of  the 
fine  from  running  against  him.  But,  if  such  fine  had  been 
levied  during  the  continuance  of  the  first  lease,  there,  it  was 
agreed,  that  the  operation  thereof  should  not  begin  to  run  on 
against  the  second  lessee  till  the  first  lease  were  determined ; 
because  till  then  the  second  lease  was  only  an  interesse  termini, 
which  the  second  lessee  could  not  reduce  into  possession  by  any 
entry  till  the  first  lease  determined,  and  so  was  not  obliged  to 
take  notice  of  the  acts  of  strangers,  or  of  the  terre-tenant  in 

possession. 


857 


Cro.  Eliz.  127. 
Leon.  118. 
Wheeler  v. 
Thorough- 
good. 


5  Co.  123. 
Cro.  Ja.  60. 
Saffin's  case. 
Leon.  99. 
3  Mod.  198. 


858 


Noy,  143. 
Archbold 
v.  Cook. 
Vent.  8 1. 
Sid.  459. 


Alexander  v. 
Dyer,  a  Leon. 
99.     Cro. 
Eliz.i69- S.C. 
Roll.  Abr. 
605.    Dyer, 
89.  96. 
*  Roll.  Abr. 
47,0.     Mac- 
donel  v. 
Weldon, 
8  Mod.  54. 
i  Str.55o. 
S.C. 


Hennings  v. 
Brabason, 
Lev.  45. 
Keb.  155. 
S.G.  Stydson 
v.  Glasse, 
aBrownl.  223, 


LEASES  AND  TERMS  FOR  YEARS. 

possession.  For  if  such  future  interest  might  be  divested  before 
it  came  in  esse,  the  lessee  or  grantee  thereof  having  never 
entered  would  have  no  means  lo  re-vest  it,  and  therefore  till  it 
comes  in  esse,  the  law  takes  care  and  secures  it  to  the  lessee  or 
grantee  in  the  same  manner  as  it  was  at  first  granted :  but,  when 
the  first  lease  is  at  an  end,  then  the  second  lessee  is  to  take  care 
of  it  himself;  and  if  he  suffers  five  years  to  elapse  after  that  time 
without  entry  or  claim,  this  will  bar  such  interest,  because  his 
right  then  commences  in  possession,  and  thenceforth  the  oper- 
ation of  the  fine  begins  to  run  on  against  him.  And  where  in 
Nay  it  is  held,  that  if  A.  leases  to  B.  for  years,  but  yet  A.  still 
continues  in  possession,  and  after  levies  a  fine  with  proclama- 
tions, and  five  years  pass,  that  this  does  not  bar  the  term  of  J3.9 
but  only  carries  the  reversion  of  A.,  this  case  was  denied  by 
Twisden  to  be  law  j  for  till  the  entry  of  B.  the  lessor  hath  no 
reversion ;  and  therefore  the  fine  can  only  operate  on  the 
possession. 

As  the  lessee  must  enter  when  his  lease  continues  in  possession, 
so  if  he  enters  before,  this  is  a  disseisin :  therefore,  where  one 
brought  debt  for  rent,  and  declared  upon  a  lease  apth  Septemb. 
habendum  from  the  feast  of  St.  Mich,  next  ensuing  for  twenty- 
one  years,  rendering  id.  per  ami.  rent,  virtute  cujus  defendant 
29th  Septemb.  entered,  fyc.  on  nil  debet  pleaded,  and  found  for 
the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  here,  by 
the  plaintiff's  own  shewing,  there  is  no  rent  in  arrear,  for  he 
says  virtute  cujus  defendant  2pth  Septemb.  entered,  which  is  a  day 
before  the  commencement  of  the  term ;  and  then  such  entry  is  a 
disseisin,  because  he  hath  then  no  right  to  enter.  And  this  the 
court  clearly  agreed,  and  that  no  continuance  of  possession,  though 
after  the  term  actually  begun,  would  purge  the  disseisin  or  alter 
the  estate  of  the  lessee :  but  yet  they  agreed  that  debt  lay  for  the 
rent  in  respect  of  the  privity  of  contract  upon  the  lease  made, 
but  that  the  disseisin  having  gained  a  tortious  fee,  that  should 
not  give  way  to  the  term  for  years,  though  it  were  legal,  being 
but  a  chattel. 

So,  where  A.  made  a  lease  to  B.  23  Septemb.  habendum  to  him 
for  eighty-one  years  from  Mich,  next  ensuing,  if  C.  should  so 
long  live,  and  from  and  after  the  day  of  the  death  of  C.  for  thirty- 
one  years  more ;  the  lessee  entered  the  23  Septemb.,  before  the 
commencement  of  the  term,  and  continued  in  possession  for 
some  years;  then  the  lessor  re-entered;  and  the  lessee  being 
out  of  possession  after  the  death  of  C.  and  during  the  continu- 
ance of  thirty-one  years,  assigned  over  that  term  to  the  plaintiff's 
lessor,  who  being  kept  out  of  possession,  brought  ejectment,  and 
recovered,  i.  It  was  held,  that  the  term  not  being  to  begin  till 
Mick.,  this  was  till  then  a  future  interest,  and  the  lessee's  entry 
before  was  a  disseisin,  and  not  a  possession  by  virtue  of  the  lease. 
2.  That  whether  this  lease  for  thirty-one  years  were  only  a  con- 
tinuance of  the  first  term,  and  that  both  together  made  but  one 
term,  as  Bridgeman  held,  because  the  last  day  of  the  life  of  C. 
shall  be  conjoined  to  the  first  day  of  the  thirty-one  years,  and  so 

no 
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no  fraction  be  allowed,  especially  being  for  eighty-one  years, 
which  B.  cannot  be  supposed  to  outlive;  or  whether  they  were 
two  distinct  terms,  as  others  held ;  yet  either  way  it  was  not 
turned  to  a  right  by  the  entry  of  the  lessor,  because  B.  was  not 
possessed  by  virtue  of  the  term,  but  by  disseisin,  and  to  purge 
that  was  the  entry  of  the  lessor;  for  if  a  stranger  had  entered 
after  Mich.,  and  disseised  the  lessor,  this  would  not  have  turned 
the  term  to  a  right,  because  as  to  that  the  time  for  entry  of  the 
lessee  was  not  come,  nor  was  his  entry  in  respect  of  that ;  no 
more  will  the  entry  of  the  Jessor  turn  it  to  a  right,  and  then  it 
was  well  assignable  to  the  plaintiff's  lessor,  especially  if  it  should 
be  taken  as  a  future  interest,  as  some  held  it  should ;  for  then 
the  lessee  was.  never  in  possession  by  virtue  thereof,  and,  con- 
sequently, the  lessor's  entry  could  not  turn  it  to  a  right. 

But,  where  one  declared  of  a  lease  1 6  April,  habendwn  from  Cro.  Eli?. 
the  Annunciation  last  past  for  ten  years,  virtute  cujus  intra-vit,  8f  9°5-    Waller 
habuit  tenementa  predict,  from  the  said  Annunciation  ;   this  was  v'  t/amPian- 
held  good,  and  that  the  lessee  was  no  disseisor ;  for  it  shall  be 
intended  that  he  entered  and  occupied  before  by  agreement,  and 
a  diversity  was  taken  between  this  case,  where  the  commence- 
ment of  the  lease  is  limited  from  a  time  past,  and  where  it  is 
limited  to  begin  at  a  time  to  come ;  there,  the  entry  of  the  lessee 
before  that  time  is  a  disseisin. 


(Q)  How  far,  and  by  what  Means,  Leases  for  Years  in 
Trust  to  attend  an  Inheritance  may  be  barred  or 
destroyed. 

TF  lessee  for  years  assigns  over  his  lease  in  trust  -for  himself,  Cro.  Car. 
-*•   and  after  purchases  the  inheritance,  and  occupies  the  land,   Isham  v. 
and  then  levies  a  fine  with  proclamations,  and  the  lessee  does  ^orris- 
not  claim  this  lease  within  five  years  after  the  fine  levied ;  this 
fine  and  non-claim  will  bar  the  interest  of  the  lessee,  though  he 
who  levied  the  fine  had  himself  the  possession  by  reason  of  the 
trust ;  for  this  trust  passed  included  in  the  fine,  and  the  trustee 
not  making  claim  within  the  five  years,  his  interest  is  barred 
thereby,  and,    consequently,  so  is  the  interest  therein  of  the 
cestui  que  trust.     But  note  ,•  It  appears  in  other  books  (a),  where  (a)  a  Ventr. 
this  resolution  is  cited,  that  the  conusee  was  a  purchaser  of  the  3*9- 
estate,  and  then  having  no  notice  of  the  terra,  nor  having  made  x  ^'  459' 
any  agreement  for  it  to  have  it  assigned  in  trust  for  himself,  if  z    ev*  *?a' 
the  fine  had  not  barred  it,  and  it  might  have  been  set  up  against 
his  purchase,  he  would  have  been  so  far  cheated.    But  it  is  said, 
it  would  have  been  otherwise,  if  by  agreement  this  term  had 
been  to  be  assigned  in  trust  for  the  conusee ;  and  that  upon  very 
good  reason :  for  he  who  hath  the  inheritance  in  trust,  for  whom 
a  term  or  estate  by  extent  is  assigned,  must  be  taken  as  tenant 
at  will  to  his  trustee,  and  then  his  possession  is  the  possession  of 
the  trustee ;  the  consequence  of  which  is,  that  the  fine  levied  by 
him  who  hath  the  inheritance  will  work  only  upon  that,  when  it 
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appears  that  it  was  so  intended,  and  that  the  term  should  be 
kept  on  foot,  and  not  barred ;  whereas  in  the  case  of  Isham  and 
Morris  there  does  not  appear  to  have  been  any  such  intention, 
nor  does  it  appear  that  the  conusee  knew  any  thing  of  the  term. 

[So,  a  term  of  years,  which  is  vested  in  trustees  on  any  other 
particular  trust,  except  that  of  protecting  the  inheritance,  may 
be  barred  by  a  fine  and  non-claim.  As,  where  A.  had  a  term  of 
years  vested  in  him  for  securing  children's  portions,  and  23. 
being,  in  possession  levied  a  fine,  and  five  years  passed  without 
any  claim  being  made ;  it  was  resolved  by  the  Court  of  King's 
Bench,  that,  admitting  the  term  was  in  trust,  it  was  barred  by 
the  fine.] 

A.  seised  of  lands,  for  continuance  thereof  in  his  name  and 
blood,  fyc.  makes  a  lease  to  B.  for  five  hundred  years,  in  trust 
for  himself  during  life,  and  after  in  trust  for  his  brother,  and  so 
to  others;  and  after,  A.  being  in  possession  according  to  the 
trust,  covenants  with  Z).  to  stand  seised  of  those  lands,  upon  the 
same  considerations  as  in  the  lease,  to  the  use  of  himself  for  life, 
with  remainders  over,  as  in  the  lease,  and  upon  the  same  trusts ; 
and  that  the  said  lease,  and  all  estates  made  or  to  be  made  by 
him  should  be  to  the  same  uses  and  trusts ;  and  then  A.  levies  a 
fine,  and  five  years  pass,  A.  still  continuing  in  possession  accord- 
ing to  the  trust,  and  after  A.'s  death  the  lessee  enters ;  and  if 
this  lease  was  barred  by  the  fine  and  non-claim  for  five  years, 
was  the  question ?  No  judgment  appears  to  have  been  given: 
but  Hale  seemed  to  be  of  opinion  that  it  was  not,  because  here 
appeared  no  intent  to  bar  it;  for  A.  was  but  tenant  at  will,  and 
the  fine  did  not  displace  the  lease ;  as,  if  lessee  for  years  levies  a 
fine,  and  five  years  pass,  the  lessor  is  not  barred,  because  nihil 
operalur  by  the  fine,  and  partes  jinis  nihil  habuerunt  may  be 
pleaded  to  it :  otherwise  it  would  be,  if  such  fine  had  been 
levied  by  the  tenant  for  life:  therefore,  where  lessee  for  years 
intends  to  levy  a  fine,  it  is  usual  for  him  first  to  make  a  feoff- 
ment,  whereby  he  transfers  the  whole  and  present  possession  and 
fee  to  the  feoffee,  and  then  the  fine  operates  upon  the  whole 
estate  so  united  in  the  feoffee;  but  here  the  lease  for  years  was 
antecedent  to  the  estate  of  the  lessor  upon  which  the  fine  operates, 
and  was  subsisting  in  another  person,  viz.  in  the  lessee,  at  the 
time  of  the  fine  levied.  And  he  cited  the  Duchess  of  Richmond's 
cas$  (a)  in  C.  B.,  which  is  said  to  be  the  same  in  terminis,  and 
to  be  so  adjudged,  i .  Because  the  lessor  was  only  a  tenant  at 
will,  and  there  was  a  mutual  confidence  between  them :  2.  By 
reason  of  the  privity  that  was  between  them.  And  he  also  cited 
one  Heal's  case,  where  A.  conveyed  lands  in  fee  to  Z?.,  with  a 
covenant  to  make  further  assurance,  then  B.  let  to  A.  for  forty 
years,  and  then,  on  request,  A.  makes  further  assurances ;  the 
lease  is  barred  without  precedent  agreement  to  the  contrary,  for 
that  would  have  saved  the  lease,  and  then  the  further  assurance 
would  have  been  taken  only  to  operate  by  way  of  corroboration 
and  further  confirmation  of  the  lease.  But  the  principal  case  in 
Hard,  seems  to  be  very  darkly  put  in  the  book ;  for  it  does  not 

appear 
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appear  to  whom  the  fine  was  levied ;  and  the  notion  of  the  term 

being  antecedent  to  the  fine,  and  therefore  not  barred  for  that 

reason,  seems  strange;  for  if  it  were  subsequent,  it  could  not 

most  certainly  be  touched  by  the  fine;   and  there  in  another  Lev.  171. 

book  this  case  is  cited  as  a  case  in  point,  that  the  term  is  barred 

by  the  fine;  and  this  seems  agreeable  to  some  of  the  following 

resolutions. 

It  was  held  percuriam,  that  a  fine  levied  in  pursuance  of  a  trust  Keb.  24, 25. 
cannot  destroy  any  lease  made  by  cestui  que  trust.     But,  though 
a  fine  levied  by  cestui  que  trust  does  not  destroy  or  extinguish  the 
trust,  yet  it  is  not  safe  to  do  it,  for  the  danger  of  not  being  able 
to  prove  an  agreement  to  the  contrary. 

A.  seised  in  fee  makes  a  lease  to  B.  for  an  hundred  years,  in  Vent.  55.  80. 
trust  to  attend  the  inheritance,  B.  enters,  then  A.  enters,  and  SicL  349-  458. 
receives  the  profits,  and  after  makes  a  lease  for  fifty-four  years,  *^££f°* 
and  covenants  to  levy  a  fine  sur  conusance  de  droit,   to  confirm  59?  6'5J0   " 
that  lease,  and  a  fine  is  afterwards  levied  accordingly,  and  five  Freeman  v. 
years  passed  without  any  claim  made  by  B.     And  it  was  ad-  Barnes, 
judged  in  C.  B.   and  affirmed  afterwards  upon  error  in  B.  R.  |  £    jtgj6' 
i.  That  when  A.  entered  upon  B.  he  was  but  tenant  at  will  to 
him,  to  which  estate  it  is  not  always  requisite  that  there  be  the 
express  consent  of  both  parties;  but  if  there  be  any  thing  tan- 
tamount, it  is  sufficient;  as  here  the  trust  implies,  that  the  lessor 
shall  take  the  profits,  being  cestui  que  tnist^  which  includes  at 
least  an  estate  at  will.     2.  That  when  A.  made  the  lease  for 
fifty-four  years,  though  this  would  not  be  a  disseisin,  because 
the  reversion  was  in  the  lessor  himself,  who  made  that  lease, 
yet  by  this  the  lease  for  an  hundred  years  was  divested,  displaced, 
and  turned  to  a  right.     And,  3.  that  being  so  divested,  this  was 
barred  by  the  fine  and  non-claim.     And  it  was  held  that  A. 
only  should  have  the  term  of  an  hundred  years,  divested  or  not, 
and  not  B.,  who  was  but  his  trustee;  and  in  this  case  A.  hath 
made  his  election  by  levying  the  fine  to  corroborate  the  term  of 
fifty-four  years,  and  there  is  no  reason  that  A.  should  have  the 
land  against  his  own  fine:  besides,  if  the  term  of  an  hundred 
years  should  not  be  barred  by  the  fine  and  non-claim,  then  B. 
must  have  it,  which  was  never  intended ;  and  it  is  but  reason- 
able such  term  should  be  subject  to  be  barred  or  extinguished 
by  cestui  que  trust  of  that  and  the  inheritance.     And  a  general 
rule  was  taken  in  this  case,  that  when  the  lessee  at  will,  or  he 
who  enjoys  the  land  by  express  or  implied  assent  of  his  grantee 
or  feoffee,  makes  a  lease  for  years,  or  levies  a  fine,  this  shall  be 
construed  an  ouster,  disseisin,  or  bar,  when  such  construction 
tends  to  the  establishing  of  a  lawful  estate,  as  in  the  principal 
case ;  but  when  such  construction  tends  to  the  destruction  of  an 
honest  estate  or  interest,  then  such  lease  or  fine  shall  be  no 
ouster,  disseisin,  or  bar;  and  therefore  Keeling  Chief  Justice, 
put  these  two  cases :  If  one  makes  a  lease  for  years,  for  security  See  ace. 
of  money  by  way  of  mortgage,  and  as  the  course  is,  continues  in  *  Ves.  483. 
possession,  and  takes  the  profits,  and  then  levies  a  fine  to  J.  S.t 
and  pays  the  interest  duly,  and  the  five  years  without  notice  or 

claim 
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claim  pass,  this  shall  be  no  bar  to  the  lease  of  the  mortgage : 
so,  if  one  purchases  lands,  and  for  the  better  security  hath  a 
long  lease  assigned  to  J.  S.  in  trust  to  attend  the  inheritance, 
and  then  take  the  inheritance  to  himself  by  fine,  and  five  years 
pass,  and  there  are  mortgages  made  in  time  after  the  first  lease 
made,  and  before  the  fine  levied;  yet  such  fine  does  not  destroy 
the  first  lease  to  J.  £,  but  the  purchaser  may  use  it  to  defend 
himself  against  the  incumbrances ;  and  he  thought  this  difference 
would  reconcile  all  the  books. 

One  by  will  devises  lands  to  trustees  for  ninety-nine  years,  in 
trust  for  the  payment  of  his  debts  and  legacies,  remainder  to  A. 
his  brother  in  tail ;  but,  if  A.  gave  security  to  pay  the  said  debts 
and  legacies,  or  should  pay  the  same  within  such  a  time,  then 
the  trustees  should  assign  the  term  to  him,  fyc.  A.  entered  after 
the  death  of  his  brother,  with  the  assent  of  the  trustees,  and  re- 
ceived the  profits,  and  paid  all  the  legacies,  and  also  all  the 
debts  but  1 8/.,  and  afterwards  A.  levies  a  fine  to  the  use  of  him- 
self for  life,  remainder  to  his  wife  for  life,  with  divers  remainders 
over,  and  dies,  leaving  his  wife,  and  one  only  daughter,  his 
heir  at  law ;  the  wife  entered,  and  five  years  were  past  without 
any  claim ;  and  now  the  daughter,  in  the  name  of  the  trustees, 
brought  an  ejectment;  and  the  questions  were,  I.  Whether  this 
term  for  ninety-nine  years  was  bound  by  the  fine  and  non- 
claim  ?  2.  Whether  it  was  divested  and  turned  to  a  right  at  the 
time  of  the  fine  levied  ?  for  if  it  were  not,  then  the  fine  would 
not  operate  upon  it.  No  judgment  appears  to  have  been  given 
in  it;  but  upon  the  difference  taken  in  Freeman  and  Barnes's 
case,  it  should  seem  not  to  be  barred;  for  then  it  must  turn  to 
the  prejudice  of  honest  creditors,  who  were  strangers  and  third 
persons;  and  A.  by  his  entry  on  the  trustees  could  be  only 
tenant  at  will,  because  his  entry  was  with  their  consent,  and  no 
manner  <of  intent  appears  in  him  to  divest  their  estate  or  interest, 
and  then  his  fine  shall  operate  only  on  his  own  estate-tail,  like  a 
fine  levied  by  a  mortgagor,  who  is  but  tenant  at  will  to  the 
mortgagee,  and  whose  acts  being  by  permission  of  the  mort- 

fagee,  shall  not  turn  to  his  prejudice;  though  some  said,  the 
ve  years  and  non-claim  passing  in  the  lifetime  of  the  wife, 
who  was  the  survivor,  made  a  great  difference  in  the  case ;  idea 
qucere. 

If  one  takes  an  assignment  of  an  estate  extended  upon  a  statute 
in  the  name  of  J.  S.  in  trust  to  attend  the  inheritance  which  he 
hath  in  himself,  and  after  he  by  lease  and  release,  and  fine  levied 
in  pursuance  thereof,  conveys  that  reversion  and  inheritance  to 
another,  and  five  years  pass  without  any  claim  made  by  J.  S.  the 
trustee;  yet  this  will  not  bar  the  estate  or  interest  upon  the  ex- 
tent, if  it  appears  that  the  conusee  of  the  fine  was  a  purchaser 
of  the  whole  estate,  and  so  after  his  purchase  J.  S.  to  be  trustee 
for  him  of  the  statute  interest ;  for  in  such  case  the  fine  shall 
operate  only  upon  the  inheritance,  and  not  to  the  barring  of 
the  statute  interest,  which  is  to  attend  and  go  along  with  the 
inheritance  by  way  of  trust  for  the  ourchaser.  But,  if  the 
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purchaser  had  no  notice  of  such  statute  interest  standing  out, 
nor  was  by  agreement  to  have  the  trust  thereof  upon  his 
purchase,  then,  rather  than  he  should  be  cheated  thereby,  the 
fine  of  cestui  que  trust  should  operate  to  the  barring  of  his  own 
trustee. 

Upon  evidence  to  a  jury  at  the  bar,  on  trial  of  an  issue  out  of  3  Keb-  564- 
Chancery,  it  was  agreed,  that  if  one  makes  a  lease  for  an  hun- 
dred years  in  trust  for  himself  and  his  wife,  and  afterwards  they 
both  join  in  levying  a  fine  to  a  purchaser,  for  a  valuable  con- 
sideration,- who  had  no  notice  of  this  lease  in  trust,  though  the 
fine  does  not  convey  the  term  itself  to  the  conusee,  the  estate  in 
law  being  in  the  trustee,  yet  this  destroys  the  trust,  so  that  the 
lease  shall  not  hurt  the  purchaser. 

These  reasons  and  resolutions  seem  to  make  it  manifest,  that  Hard.  400. 
in  the  case  of  Focus  and  Salisbury*  if  the  conusee  of  the  fine  were 
a  purchaser  for  a  valuable  consideration  without  notice  of  the 
term,  then  the  fine  would  so  destroy  the  trust  of  that  term,  that 
it  should  not  hurt  hi.n :  but,  if  the  fine  were  only  in  pursuance 
and  corroboration  of  the  former  estates,  then  there  would  be  no 
reason  in  the  world  that  it  should  operate  so  as  to  destroy  the 
term. 


(R)  Leases  for  Years,  when  merged  by  Union  with  the 
Freehold  or  Fee. 

A  NOTHER  way,  whereby  a  term  for  years  may  be  defeated, 
•**•  is  by  way  of  merger,  where  there  is  an  union  of  the  free- 
hold or  fee  and  term  for  years  in  one  person  at  the  same  time: 
in  this  case  the  greater  estate  merges  and  drowns  the  less ;  be- 
cause they  are  inconsistent  and  incompatible.  And  yet  there 
are  several  exceptions  out  of  this  rule,  not  only  where  such 
union  is  transitory,  but  even  where  it  is  permanent  and  con- 
tinuing. 

First  then,  if  a  man  makes  a  lease  for  years  to  A.  and  after-  Co.  Litt-ja.  a. 
wards  makes  a  feoffment  in  fee  to  B.  with  a  letter  of  attorney  to  Moore,  n. 

A.  to  make  livery,  and   he  makes  livery  accordingly,  vet  this  280.605. 

•         -ii-  i_  i_      i'j*-         i      Cro.  Ja.  177. 

shall  not  drown  or  extinguish  his  term,  because  he  did  it  only  a  ROJI  ^far. 

as  servant  to  the  lessor,  and  in  his  stead  and  right,  and  the  495. 
feoffee  after  livery  made  is  in  by  the  lessor,  and  claims  nothing 
from  the  lessee :  neither  shall  his  term  pass,  merged,  or  be  con- 
founded in  the  fee,  which  by  the  livery  he  gave  to  the  feoffee, 
because  he  gave  it  only  in  right  of  the  lessor,  and  not  in  his 
own  right ;  though  perhaps,  to  secure  his  term,  and  settle  the 
reversion  (which  was  all  that  was  intended  to  pass)  in  the  feoffee, 
it  may  be  proper  for  him  after  such  livery  to  make  an  entry  for 
his  term,  because  the  livery  gave  the  actual  possession,  though 
the  agreement  and  intent  of  the  parties  will  direct  it  so  as  to 
transfer  only  the  reversion  expectant  upon  that  term  after  the 
lessee  hath  re-entered. 

If  the  lessor  enfeoffs  his  lessee  for  years  to  several  uses,  the  7  Co.  48.  a. 

interest  6<5- a- 
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interest  of  the  lessee  is  saved  by  27  H.  8.  c.  10.  of  uses  which 
saves  to  all  persons,  and  their  heirs,  which  be  or  shall  be  seised 
to  any  use,  all  such  former  right,  title,  entry,  interest,  fyc.  as 
they  might  have  had  to  their  own  proper  use,  in  or  to  any 
manors,  lands,  fyc.  whereof  they  be  or  shall  be  seised  to  any  use, 
as  if  that  act  had  not  been  made ;  and  therefore  in  such  case  his 
term  being  saved  expressly  by  this  act,  he  may  enter  and  enjoy 
it,  as  if  the  feoffment  to  uses  had  been  to  any  stranger. 

A.  leases  to  B.  for  years,  and  after  the  lessor  by  indenture 
enrolled  and  fine  conveys  those  very  lands  to  the  lessee  and  others 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  to  the  intent 
that  a  common  recovery  should  be  had  and  suffered  against 
them,  with  voucher  of  the  lessor,  and  that  he  should  vouch  over 
the  common  vouchee,  to  the  use  of  D.  and  E.  and  their  heirs; 
all  which  was  done  accordingly;  and  the  question  was,  if  by  all 
or  any  of  these  acts  the  term  were  extinct  and  gone?  for  the  re- 
versioners,  who  were  in  under  the  recovery,  brought  debt 
against  B.  the  lessee  for  rent.  And  on  nihil  debct  pleaded,  and 
all  the  said  special  matter  found,  it  was  adjudged,  that  the  term 
still  had  continuance,  and  was  not  merged ;  for  although  it  was 
merged  and  extinct  by  the  union  of  estates  till  the  recovery  came, 
yet  when  that  was  suffered,  the  uses  thereof  were  guided  by  the 
bargain  and  sale  enrolled,  and  then  it  is  all  one  as  if  it  had  been 
no  conveyance  or  assurance  to  such  uses  ab  initio,  and  is  within 
the  equity  and  intent  of  the  saving  of  the  27  H.  8.  c.  10.  and  is 
like  a  feoffment  to  uses,  and  the  term  and  rent  are  revived;  for 
the  intent  of  the  statute  was  not  to  hurt  those  who  had  estates, 
but  to  preserve  them.  And  it  was  agreed  per  totam  cur.  that  if 
a  fine  or  feoffment  had  been  made  or  levied  to  the  lessee  for 
years,  that  the  term  would  not  have  been  extinguished,  but 
should  be  preserved  by  27  H.  8.  c.  10.  The  objection  against 
all  this  was,  that  the  bargain  and  sale  and  fine  were  to  his  own 
use,  otherwise  he  could  not  have  been  tenant  to  the  pnecipe  for 
suffering  the  common  recovery,  and  therefore,  being  to  his  own 
use,  there  was  nothing  to  be  saved  within  that  statute.  But  it 
was  answered  and  resolved,  for  the  former  reasons,  that  his  own 
term  was  saved  within  the  equity  and  intent  of  the  statute. 

One  seised  of  lands  in  fee  makes  a  lease  to  B.  of  ninety-nine 
years  to  such  uses  as  he  should  by  his  last  will  direct :  afterwards 
he  makes  his  will  in  writing,  (having  then  no  issue  by  his  wife, 
but  who  however  was  privement  enseint,)  and  thereby  devises 
these  lands  to  the  heirs  of  his  body  on  the  body  of  his  wife  be- 
gotten, and  for  want  of  such  issue,  to  B.  and  his  heirs,  and  dies ; 
and  about  a  month  after  a  son  was  born,  who  by  virtue  of  this 
devise  enjoys  the  land,  and  after  his  full  age  suffers  a  common 
recovery,  and  then  devises  the  lands  to  the  plaintiff,  and  dies : 
the  plaintiff'  brought  this  bill  against  B.  to  have  this  lease  of 
ninety-nine  years  assigned  to  him.  For  the  defendant  it  was 
objected,  i.  That  an  estate  in  fee  being  by  the  will  limited  to 
J5.,  who  was  also  lessee  for  ninety-nine  years,  the  term  was 
thereby  drowned.  2.  That  this  was  in  nature  of  a  devise  to  an 

infant 
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infant  in  venire  sa  mere,  which,  as  was  objected,  is  not  good,  if 
there  be  none  born  at  the  time  when  the  devise  should  take 
place.  Notwithstanding  these  objections,  it  was  decreed,  that 
the  defendant  should  assign  the  term  to  the  plaintiff;  for  that 
such  devise  to  an  infant  in  ventre  sa  mere  is  good  as  an  executory 
devise,  and  though  the  lands  descend  to  the  heir  at  law  in  the 
mean  time,  or  go  to  the  devisee  in  this  case,  yet  it  is  subject  to 
be  defeated  by  the  coming  in  esse  of  the  infant,  and  the  term  for 
years  in  the  mean  time  was  only  suspended,  and,  by  conse- 
quence, must  revive  in  the  lessee  when  the  accession  of  the  in- 
heritance, which  occasioned  that  suspension,  is  defeated :  and 
the  term  being  created  subject  to  the  uses  of  the  will,  must 
follow  the  devise  of  the  inheritance,  as  a  trust  to  be  disposed  of 
as  the  cestui  que  trust  shall  direct. 

If  one  make  a  feoffment  in  fee  to  the  use  of  himself  for  years,  Dv.  m.  b. 
without  limiting  any  other  estate,  the  use  shall  not  result  to  him  m  "p1^"' 
in  fee,  because  that  would  merge  the  term,  against  the  express  a'nd  Acf  rs  "n 
declaration  and  manifest  intent  of  the  parties ;  and  therefore, 
in  such  case,  the  reversion  in  fee  must  continue  and  settle  in  the 
feoffee. 

In  ejectment  the  case  was  thus:    Cook  let  to  Fountain  for  Cookv.  Foim- 
ninety-nine  years,   and  two  years  after  by  lease  and  release  Cook  ^n-  *  ^J0(J- 
conveyed  the  inheritance  to  Fountain  and  another,  to  the  use  of  IOJ'  , '     , 
Cook  and  the  heirs  of  his  body,  with  divers  remainders  over;   §. C.  by  the 
and  if  by  this  conveyance  the  lease  for^  ninety-nine  years  was  name  of  How 
merged  and  destroyed  in  all,  or  in  part,  was  the  question  ?  First,  v-  Stile. 

it  was  agreed,  that  if  such  conveyance  to  uses  had  been  bv  fine  Freem/  &*- 
c    ft-  -iiii  «/i  392.  S.  C.  by 

or  teottment,  it  would  not  have  been  destroyed,  but  would  have  the  same 

been  preserved  by  the  saving  in  27  H.  8.  c.  10.  So  likewise  name.  3  Keb. 
they  agreed,  that  if  there  had  been  no  lease  for  a  year,  but  the  28>  ',°9-  430. 
release  had  been  immediate  to  the  lease  for  ninety-nine  years  to  *?2'  *"  "  - 

•  .  *    .  ill  p  •  •  t        i      *"G  S3O16 

such  uses,  in  tins  case  also  the  lease  tor  ninety-nine  years  had  name.  Wi<*- 
been  preserved  by  force  of  that  statute :  but  here  being  a  lease  ston  v.  Gar° 
for  a  year  precedent,  it  was  argued,  that  this  was  to  the  use  of  rett'  Freem. 
the  lessee,  and  then,  by  acceptance  thereof,  he  admitted  the  411 
lessor's  power  to  make  such  lease,  and,  by  consequence,  this  was 
a  surrender  of  the  lease  for  ninety-nine  years,  before  the  release 
to  the  other  uses  came  to  take  place,  and  then  the  release  after 
cannot  revive  it.  And  it  was  said,  though  this  be  all  one  con- 
veyance, yet  it  differs  from  a  feoffment ;  for  it  will  not  purge  a 
disseisin,  nor  make  a  discontinuance  ;  and  if  before  the  release 
the  lessee  grants  a  rent-charge,  acknowledges  a  statute,  confesses 
a  judgment,  or  makes  a  lease  for  half  a  year,  and  then  a  release 
is  made  to  him  and  his  heirs  to  such  uses;  yet  it  was  said,  that 
he  who  hath  the  inheritance  would  have  no  remedy  to  avoid 
these  charges,  but  in  Chancery.  On  the  other  side  it  was  argued, 
that  this  was  no  merger  of  the  ninety-nine  years'  lease;  or  if  it 
were,  yet  for  no  more  than  a  moiety;  for  the  reason  of  merger 
and  extinguishment  is  not,  as  hath  been  argued,  the  party's  ad- 
mittance of  the  lessor's  power  to  make  a  lease,  but  the  merger  is 
effected  by  the  accession  of  the  immediate  reversion  to  the  par- 
IV.  3  K  ticular 
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ticular  estate;  and  therefore  a  new  lease  by  the  lessor  to  his 
lessee  is  not  a  merger  or  surrender  of  the  first  term,  if  there  be 
any  interposing  or  intermediate  term ;  and  yet,  in  that  case,  the 
lessee  admits  the  lessor's  power  to  make  the  lease  presently,  as 
much  as  in  the  other :  then,  if  the  union  and  accession  of  the 
two  estates  be  the  cause  of  the  merger,  the  quantum  of  the  thing 
granted  will  be  the  measure  of  that  merger,  and,  by  conse- 
quence, the  first  lease  here  shall  be  extinguished  but  for  a  moiety 
of  the  lands.  But  2dly,  it  was  argued,  That  it  was  not  extin- 
guished for  any  part;  for  the  term  is  saved  within  the  letter,  or 
at  least  within  the  equity  of  27  H.  8.  c.  10.  for  the  intent  of  the 
saving  therein  was  to  preserve  the  balance  between  the  ccstui  quc 
use  and  his  feoffees,  according  to  the  rule  of  equity  by  which 
they  were  governed  before.  Now  suppose  that  Fountain  had  a 
lease  for  ninety-nine  years  before  this  statute,  and  that  Cook  had 
desired  him  to  accept  a  feoffment  to  his  use,  without  doubt,  the 
Chancery  would  not  have  compelled  him  to  assign  till  the  ninety- 
nine  years  expired ;  and  the  same  right  seems  now  to  be  pre- 
served by  the  saving,  and  the  words  are  general,  all  that  shall  be 
seised  to  any  use,  not  all  that  shall  be  seised  by  feoffment  or  fine; 
so  that  the  seisin  to  use  is  the  only  thing  the  statute  regarded,  and 
not  by  what  sort  of  conveyance :  and  lease  and  release  are  now  a 
common  conveyance ;  and  the  lease  being  expressly  said  to  be  to 
enable  him  to  accept  a  release  to  other  uses,  shall  not  be  con- 
strued to  any  other  intent,  or  to  be  to  his  own  use,  otherwise 
than  to  enable  him  to  accept  such  release ;  and  then  if  it  should 
be  admitted  that  the  lease  for  ninety-nine  years  was  extinguished 
by  the  lease  for  a  year,  yet  by  the  release  it  is  revived  ;  for  being 
but  one  conveyance,  it  is  within  the  equity  of  the  statute.  And 
Ferrers  v.  Cro.  Ja.  643.  is  a  stronger  case,  and  yet  resolved  there,  that 
Yermor,supra.  though  the  bargain  and  sale  had  destroyed  the  term  for  a  time, 
yet  by  the  recovery  it  was  revived,  because  then  but  one  convey- 
ance ab  initio ;  so  here.  To  all  this  it  was  replied,  that  the 
very  reason  of  merger  was  the  admittance  of  the  lessor's  power 
to  demise,  and  then  the  whole  is  surrendered,  because  he  admits 
the  lessor  to  have  power  to  demise  the  whole,  though  he  had 
but  a  moiety,  to  himself;  and  that  where  there  is  an  inter- 
mediate estate,  no  merger  shall  be,  does  riot  make  against  it,  for 
the  intermediate  estate  disproves  his  admittance  that  the  lessor 
hath  such  power;  but  here  is  no  such  intermediate  estate  or 
impediment,  and  being  joint-tenants  per  my  fy  per  tout,  by  the 
lease,  the  whole  is  merged  by  admittance  of  the  lessor's  power 
to  demise  the  whole,  though  they  agreed  that  a  merger  may  be 
of  one's  part  of  an  estate  or  term,  and  not  of  another's  part. 
Hale  cited  a  case,  6  Car.  i.  Hele  Sevamt  where  A.  mortgaged 
lands  to  B.  for  years,  B.  re-demises  to  A.  upon  condition,  if  he 
does  not  pay  such  a  sum,  that  he  shall  re-enter  ;  and  in  the  first 
conveyance  were  covenants  for  farther  assurance  by  A.  Then 
B.  desires  him  to  levy  a  fine,  which  A.  does  accordingly;  and 
there  it  was  agreed,  that  the  term  re-demised  was  extinguished : 
but,  if  it  had  been  expressed  to  what  intent  the  fine  was,  it  was 

agreed, 
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agreed,  there  would  have  been  no  extinguishment  of  the  term  : 
and  in  this  case,  the  lease  is  found  to  be  ed  intentione  to  enable 
him  to  take  a  release.  However,  no  judgment  (a)  appears  to  be  (a)  \\Freeman 

given :   but  it  seems  reasonable  that  the  lease  for  ninety-nine  sa^s>    ,  j1, he 
...  i       i  j  j  L     .  *          was  to'd  by 

years,  in  tins  case,  should  not  be  merged ;  or  at  least  but  for  a  Pe^kerttm 

moiety ;  and  even  in  that  case,  equity  would  set  up  the  moiety  that  it  was 
or  the  whole  term  again.  afterwards 

adjudged  that  the  term  was  not  extinct.    Freem.  392-!] 

||  A  deed  purporting  to  be  an  assignment  of  an  old  term  may,  Denn  v. 
if  that  term  has  by  any  accident  ceased,  operate  as  the  creation  Kemeys, 
of  a  new  one.     As  in  the  common  case  of  the  assignment  of  a  9kast,  366. 
term  in  which  the  freeholder  in  reversion  joins  in  granting, 
bargaining,   selling,   and  assigning  the  term;    these  words  will 
resuscitate  it,  if  it  has  become  void.|| 

If  tenant  pur  aider  vie  make  a  lease  for  years,  and  die,  living  2  Bulstr.  12. 
cestui  que  tie,  by  this  the  lessee  for  years  is  become  occupant,  Chamberlain 
and  then  this  accession  of  the  freehold  merges  his  estate  for  carter 'jo 
years,  because  they  cannot  consist  together  in  one  person :  but  s.C.  cited, 
if,  in  this  case,  the  lessee  for  years  make  a  lease  at  will,  and 
then  the   tenant  pur  outer  vie  die,    (which   was  the  principal 
case,)  it  was  adjudged  that  the  tenant  at  will  was  the  occupant, 
and,   by  consequence,  the  lease  for  years,  which  was  in  another 
person,  not  drowned  or  merged,  there  being  no  union  of  the 
term  for  years,  and  the  freehold  in  one  person ;  and  then  the 
lessee  for  years  may,  by  determination  of  his  will,   enter  and 
enjoy  his  term,  and  the  occupant  cannot  prevent  or  hinder  him, 
because  he  claims  in  quasi  by  the  first  lessor,  who  had  made  such 
lease  for  years,  to  which  the  estate  for  life,  during  the  life  of  the 
cestui  que  -vie,  was  subject  and  liable. 

If  tenant  pur  outer  vie  make  a  lease  for  years,  to  A.,  remainder  Bro.  tit.  Sur- 
to  B.  for  years,  and  A.  enter,  and  then  the  tenant  pur  atiter  vie  render,  53. 
die,  here  A.  the  tenant  for  years,  shall  be  occupant,  by  reason  of  *  "ulstr.  13. 
the  possession  he  had  in  him  when  the  life  fell ;  and  yet  his  term  Lease,  63. 
for  years  is  not  drowned,  by  reason  of  the  intermediate  remainder 
to  B.  for  years ;  for  this  estate  by  occupancy  is  in  the  nature  of 
a  reversion  expectant  upon  both  the  terms  for  years,  as  it  was  in 
the  tenant  pur  aider  vie  himself  after  these  leases  made.     And, 
in  some  cases,  a  term   for  years  and  a  freehold   may   consist 
together  in  one  person  ;  as  if  lessee  for  twenty  years  makes  a 
lease  to  his  lessor  for  five  years,  this  term  for  five  years  is  not 
drowned  in  the  freehold  or  fee  of  the  lessor,  by  reason  of  the 
intermediate  reversion  for  fifteen  years  in  the  first  lessee. 

|M.  made  a  lease  to  B.  for  ten  years,  to  begin  presently,  and  Dy.  iu. 
afterwards  A.  granted  a  second  lease  to  C.  by  deed  of  the  same 
land  for  ten  years  to  commence  at  Michaelmas  next.  B.  the  first 
lessee  [before  Michaelmas]  purchases  the  fee,  so  that  the  term  is 
drowned.  C.  the  second  lessee  may  enter  at  Michaelmas,  and 
enjoy  the  term,  $c.  by  the  opinion  of  the  court  of  C.  P.  except 
Bremen  J. 

A.  seised  of  a  manor,  [and]  having  all  the  goods  of  felons  Northen's 
de  se  within  the  same  manor,  makes  a  lease  for  years  of  parcel  case.Hetl 
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Cro.  Ja.  619. 
Salmon  v. 
Swann. 

||  Although 
the  language 
in  this  report 
is  applicable 
to  merger, 
yet  it  must,  be 
read  as  refer- 
able only  to 
extinguish- 
ment, or 
drowning,  in 
that  sense. 
Prest.  on 
Merger,  i24.|| 


Colbourne 
and  Mix- 
stone's  tase, 
I  Leon.  129. 


of  the  same  manor  to  a  man,  and  afterwards  makes  another  lease 
of  the  same  lands  to  commence  after  the  determination,  sur- 
render, or  forfeiture  of  the  first  lease.  The  first  lessee  was  a 
felo  de  se ;  the  lord  lessor  of  the  manor  enters  into  the  lands 
leased  as  forfeited,  and  the  second  lessee  ousts  him.  And  it 
seemed  to  Croke,  that  the  entry  was  lawful  enough.  Harvey 
said,  that  the  lessor,  to  whom  the  frank-tenement  belonged, 
entering  into  the  land,  the  frank-tenement  drowned  the  less 
estate,  and  the  lease  for  years  is  extinct  in  the  frank-tenement. 
And  it  was  said,  that  therefore  the  first  lease  [was]  extinguished. 
But,  if  before  that  the  lord  had  aliened  the  manor,  saving  to  him 
the  liberty,  and  after  had  entered  for  the  forfeiture,  the  second 
lessee  could  not  enter ;  for  it  is  not  any  determination  of  the 
first  lease.  Croke  said,  that  if  the  lessor  enfeoffed  the  first  lessee 
of  the  manor,  that  is  a  determination  of  the  first  lease,  and  the 
second  lessee  may  enter.  || 

The  case,  in  effect,  was  this;  A.  seised  in  fee,  grants  an  in- 
teresse  termini  to  B.  for  one  hundred  years,  to  begin  at  such  a 
time,  and  before  that  time  [grants  the  land  in  fee  to  C.  who] 
makes  a  lease  for  twenty-one  years  to  Z).  to  begin  in  possession 
presently;  then  J5.,  before  the  commencement  of  his  term,  grants 
it  to  Z).,  who  after  grants  a  rent-charge,  and  the  grantee  of  the 
rent-charge  distrains  C.  for  it;  and  the  only  question  was,  whe- 
ther the  intercsse  termini  were  drowned  in  the  inheritance,  or  if 
it  had  any  existence  in  A.  so  that  he  might  thereout  grant  the 
rent  ?  for  then  it  would  avoid  [have  preference  over]  the  second 
lease  for  years,  being  before  it,  and,  by  consequence,  be  liable  to 
the  payment  of  the  rent.  It  was  resolved,  that  it  was  drowned 
in  the  inheritance;  for,  notwithstanding  the  second  lease  for 
years,  the  interesse  termini  is  not  so  severed  from  the  reversion, 
but  that  by  grant  thereof  to  him  who  hath  the  inheritance,  such 
future  term  or  interest  is  drowned,  and  shall  never  rise  again  ; 
and,  by  consequence,  this  rent  shall  not  charge  the  possession  of 
the  termor,  who  had  the  estate  before  the  rent  granted,  and 
comes  paramount  it;  for  though  there  was  a  severance  of  pos- 
session by  the  second  lease,  yet  the  interesse  termini  being  granted 
before  that  lease,  and  to  continue  for  a  longer  time,  that  second 
lease  was  subject  to  be  defeated  by  the  interesse  termini  when  it 
took  effect;  and  therefore  the  interesse  termini  was  quasi  im- 
mediate to  the  freehold  and  inheritance,  and  therefore  might 
drown  in  it. 

\\Colbourne  was  sued  in  the  spiritual  court,  for  that,  being 
executor  to  one  Alice  Leigh,  he  had  not  brought  in  a  true 
inventory  of  all  her  goods,  but  had  omitted  and  left  out  a  lease 
of  two  houses;  and  this  suit  was  at  the  instance  of  two  daughters 
of  the  testatrix.  Colbourne  sued  for  a  prohibition,  and  surmised 
and  declared  how  this  lease  was  extinct;  and  the  matter  was 
this.  //.  Leigh  was  seised  of  a  house  called  the  Marygold,  and 
two  other  houses  in  London,  and  leased  the  said  two  houses  to 
one  Alice  Cheap  for  twenty-one  years,  if  she  should  live  so  long, 
and  afterwards  made  a  lease  in  reversion  of  the  said  two  houses 

4.  to 
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to  the  said  Alice  Leigh  for  twenty-one  years,  and  afterwards  he 
devised  these  two  houses,  and  also  the  house  called  the  Marygold, 
for  her  life  to  bring  up  his  children,  and  died ;  after  whose  death 
the  said  Alice  Leigh  entered  into  the  said  house  called  the  Mary- 
gold,  and  took  the  rents  and  profits  of  the  said  two  houses  for 
the  space  of  seven  years,  virtide  testament,  predict,  upon  which 
declaration  the  defendants  demurred.  And  by  Tanfield  J.  Pre- 
sently by  the  devise,  the  estate  for  life  was  in  the  devisee,  and 
the  term  extinct  by  it ;  and  that  was  sufficient  for  the  plaintiff: 
and  if  there  was  any  disagreement,  the  same  was  to  be  shewn  on 
the  other  side.  But,  if  Alice  had  not  notice  of  the  devise,  but 
died  before  notice,  the  same  amounted  to  a  disagreement.  And 
as  to  the  pleading  of  the  agreement,  he  conceived  it  was  well 
enough  pleaded  ;  for  if  the  lease  had  not  been,  she  might 
have  entered,  and  then  if  such  entry  had  been  pleaded,  it  had 
been  good  enough;  and  then  because  she  could  not  enter  by 
reason  of  the  said  lease,  she  had  taken  the  rents  and  profits, 
which  is  an  actual  agreement,  and  as  strong  as  an  entry.  Also, 
we  have  shewed,  that  she  had  entered  into  the  house  called  the 
Marygold,  of  which  the  devisor  died  seised  in  possession,  and 
that  is  a  sufficient  agreement  for  the  whole ;  for  it  is  an  entire 
legacy  as  18  E.  3.  Variance,  63.  If  the  reversion  of  three  acres 
be  granted,  and  the  tenant  for  life  attorn  for  one  acre,  it  is  a  good 
attornment  for  the  whole,  for  he  cannot  apportion  his  assent ; 
and  2  E.  4.  13.  If  the  executor  deliver  to  the  devisee  goods  to 
him  devised  to  re-deliver  them  to  him  again  at  such  a  day,  the 
same  is  a  good  assent  and  execution  of  the  devise,  and  the  words 
of  the  re-delivery  are  void.  And  by  Gawdy  J.  The  devise  did 
not  vest  the  estate  in  the  wife  until  agreement.  When  a  man 
takes  in  a  second  degree,  as  in  a  remainder,  the  same  vests  pre- 
sently before  agreement ;  but  where  he  taketh  immediately,  it  is 
otherwise;  and  he  held  the  agreement  was  well  enough  pleaded. 
And  by  Wray.  Presently  upon  the  death  of  the  testator  the  free- 
hold vested  in  the  devisee,  and  if  it  was  not  an  agreement,  ut 
supra,  by  taking  of  the  rents,  yet  the  entry  into  the  Man/gold 
was  a  consent,  and  an  execution  of  the  whole  legacy ;  and  as  to 
the  rest  he  agreed  with  Gaivdy.  By  Clench.  The  freehold  vested 
presently  in  Alice  Leigh  before  agreement.  Also,  the  entry  into 
the  Marygold  is  an  execution  of  the  whole  legacy  to  the  devisee, 
for  her  entry  shall  be  adjudged  most  beneficial  for  her,  and  that 
is  for  all  the  three  houses. || 

My  Lord  Coke  lays  it  down  for  a  general  rule,  that  one  can-  Co.  Litt. 
not  have  a  term  for  years  in  his  own  right,  and   a  freehold  in  33&-  h. 
aider  droit,  but  that  his  own  term  shall  drown  in  the  freehold ;  Bracebrid«?e 
and  puts  these  cases.     If  a  man,  lessee  for  years,  intermarries  v.  Cook.  a 
with  the  feme  lessor,  this  shall  merge  and  drown  his  own  term 
for  years ;  but,  if  a  feme  lessee  for  years  intermarries  with  the 
lessor,  her  term  is  not  thereby  drowned,  because,  says  he,  one 
may  have  a  term  for  years  in  auter  droit,  and  a  freehold  in  his 
own  right,  as  the  husband  in  this  case  shall  have,  (a)     So,  if  («)  Jl.This 

lessee  for  years  make  the  lessor  his  executor,  the  term  is  not  POSItlon  " 

-,,.  .        ,       not  tenable : 

3X3  thereby 
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and  the  very  thereby  drowned,  because  the  lessor  hath  a  term  in  auter  droit. 
example  here  go  aiso  jf  a  master  of  an  hospital,  being  a  sole  corporation,  by 
civen  has  been  ,1  c  ,  .  ,  ,  ,  o 

denied  to  be  tne  consent  or  his  brethren,  makes  a  lease  for  years  of  the  pos- 
lawinLichden  sessions  of  the  hospital,  and  afterwards  the  lessee  for  years  is 
v.  Winsmore  made  master,  the  term  is  drowned  causa  qua  supra  ;  but,  if  it 

adjudged  on  a    had   been  a  corporation   aggregate,  the  making  of  the  lessee 

special  verdict.  i      -,  r  .        .  ,     P",    &  .P  ,      , 

i  Ro.  Abr.  tit.    master  had  not  extinguished  the  term,  no  more  than  it  the  lessee 

Extinguish-       had  been  made  one  of  the  brethren  :  but,  if  a  lessee  for  years  of 
jaent,  (A)     ^    the  glebe  be  made  parson,  the  term  is  merged,  by  reason  of  the 
i.  10.  aRoll's  unjon  of  the  term  and  freehold  in  him  to  his  own  right  and  use, 

it^was  tnough  he  has  them  in  several  capacities. 
holden,  that  if  there  be  lessee  for  years,  reversion  for  life  to  A.  a  married  woman,  and  the 
lessee  grant  his  estate  to  the  husband,  and  then  the  wife  die,  the  term  is  not  extinct,  because 
the  husband  has  the  estates  in  several  rights  ;  for  the  freehold  was  in  the  wife,  and  the  hus- 
band was  merely  seised  in  her  right.  ||  3  T.  R.  401.  Freem.  289.  See  Attorney  General  v. 
Sands,  3  Ch.  Rep.  19.  Plowd.  419,  4x0.  3  Leon.  in.  Vide  Prest.  on  Merger,  a8i,  &c. 

Cro.  Ja.  275.         But  this  rule  seems  to  admit  of  divers  exceptions  ;  for  where 

Bulstr.  118.       the  husband,  possessed  of  a  term  for  years,  takes  wife,  and  after 

Platt  v.  Sleap.  tne  inheritance  descends  or  comes  to  the  wife,  the  term  for  years 

or  the  husband  is  not  thereby  drowned  or  merged,  because  the 

descent  was  an  act  of  law,  which  the  husband  could  not  prevent, 

and  therefore  shall  not  turn  to  his  prejudice  ;  but  he  shall  have 

the  inheritance  in  right  of  his  wife,  and  the  term  for  years  in  his 

own  right,  as  he  had  before,  and  therefore  may  give  away  or 

dispose  of  the  term  as  he  thinks  fit,  notwithstanding  such  de- 

scent of  the  inheritance  to  his  wife.     And  this  was  the  opinion 

of  Fcimer,  Croke,  and  Fleming  Chief  Justice,   and  so  given  in 

direction  to  a  jury  in  a  trial  at  bar  ;  and  upon  a  general  verdict 

to  that  purpose,  they  gave  judgment  accordingly.     And  Croke 

seemed  to  make  a  question,  if  the  husband,  in  this  case,  had 

issue  by  his  wife  after  the  inheritance  descended  to  her,  so  as 

thereby  he  was  entitled  to  be  tenant  by  the  curtesy,  and  to  have 

a  freehold  in  his  own  right,  if  this  should  merge  the  term  till 

the  wife's  death  ;  and  yet  he  said  this  was  a  much  stronger  case. 

But  Williams  totis  viribus  against  the  judgment,  and  held  the 

term  clearly  extinct  :  but,  notwithstanding  judgment  was  given 

ut  supra.    And  in  this  case  all  the  court  agreed,  that  if  the  lease 

had  been  made  upon  trust,  for  the  advancement  of  such  a  woman, 

and  the  lessee  had  after  intermarried  with  that  woman,  and  then 

the  inheritance  had  descended  to  her,  that  this  would  not  merge 

the  term,  but  that  he  might  clearly  dispose  thereof  to  the  pur- 

pose intended  ;  because  he  had  it  in  auter  droit,  and  to  another 

Godb.  a,  use.     So,  in  another  book,  it  seerns  to  be  agreed,  that  if  a  man, 

being  possessed  of  a  term  for  years  in  right  of  his  wife,  purchases 

the  inheritance,  that  by  this  the  term  for  years,  though  in  right 

of  his  wife,  is  merged  and  extinct,  because  the  purchase  was  the 

express  act  of  the  husband,  and  therefore  amounts  in  law  to  a 

disposition  of  the  term,  by  reason  of  the  merger  consequent 

thereupon  ;  but  a  bare  intermarriage  of  the  feme  termor  with 

the  rcversioner  will  not  work  a  merger  of  the  term,  because  by 

the  intermarriage  the  term  is  cast  upon  the  husband  by  act  of 

law, 
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law,  without  any  concurrence  or  immediate  act  done  by  him  to 
obtain  the  same;  and  therefore,  in  such  case,  the  law  will  pre- 
serve the  term  in  the  same  plight  as  it  gave  it  to  the  husband, 
till  he  by  some  express  act  destroys  or  gives  it  away. 

But,  where  the  husband  himself  is  lessee  for  lite,  and  inter-  Co.  Litt. 
marries  with  the  lessor,  this  merges  his  own  termj  because  he  ^j8-  ^ 
thereby  draws  to  himself  the  immediate  reversion,  in  nature  of 
a  purchase  by  his  own  voluntary  act,  and  so  undermines  his  own 
term ;  whereas  in  the  other  case,  the  term  being  in  the  feme  till 
the  intermarriage,  is  not  thereby  so  drawn  out  of  her,  or  an- 
nexed to  the  freehold,  as  to  merge  therein ;  because  that  attrac- 
tion, which  is  only  by  act  of  law  consequent  upon  the  marriage, 
would,  by  merging  the  term,  do  wrong  to  a  feme  covert,  and  so 
take  the  term  out  of  her,  though  the  husband  did  no  express 
act  to  that  purpose,  which  the  law  will  not  allow.  But  in  such 
case,  if  the  feme  should  survive,  and  have  dower  of  those  lands, 
this  seems  a  merger  of  her  term  for  a  third  part  at  least,  because 
now  she  hath  the  term  and  freehold  both  in  her  own  right,  and 
then  the  accession  of  the  freehold  must  pro  tanto  merge  and 
drown  the  term. 

So  also,  in  case  where  the  lessee  for  years  makes  the  lessor  Co. Litt.  338. 
executor,  the  term  is  not  merged,  because  cast  upon  him  with-  ******  418. b. 

r  i    •  f>  I   •      1  4ZO.  3. 

out  any  act  or  concurrence  of  his,  as  a  consequence  of  his  being  preem  agg 
made  executor;  and  therefore  the  act  of  law,  which  cast  it  upon  s.  P. 
him,  shall  preserve  it  in  the  same  manner  as  if  he  had  been  a 
stranger,  without  any  regard  to  the  immediate  freehold  he  had 
in  his  own  right,  which  was  only  accidental. 

But,  if  a  feme  executrix  takes  husband,  and  the  husband  after  Moore.pl.ijj. 
purchases  the  reversion,  and  dies,  yet  the  feme  surviving  shall  ||  So  in  Brace's 

not  have  the  term  to  any  other  purpose  but  as  assets  to  pay  case>  fletl: 
i  i  .        c  •   i        r  t  _i         •         i  •  iao.,  it  a  teine 

debts ;  lor  as  to  any  right  or  her  own  therein,  the  term  is  ex-  so|e  executrix 

tinct  by  such  purchase  of  the  husband,  because  that  was  his  own  of  a  term 
express  voluntary  act,  and  therefore  amounts  to  a  disposition  of  marry  him 

the  term  by  the  merger  wrought  thereupon ;  (a>  and  so  it  was  '?  tne  rjVf.r" 
u  1 1  u      n  .u    •  SIon  and  die, 

held  by  all  the  justices.  the  ^rm  5s 

not  merged,  but  the  administration  of  it  shall  be  committed.  Otherwise,  perhaps,  if  she  ha  J 
purchased  the  reversion,  (a)  Hobart  seems  to  have  thought,  that  a  purchase  of  the  fee  by  the 
husband  should  not  extinguish  the  term,  Yong  v.  Radford,  Hob.  3.;  and  such,  it  has  been  said, 
was  the  opinion  of  Lord  Holt,  i  Salk.  336.  But  see  infra.\\ 

So,  if  one  who  hath  a  lease  for  years  as  executor  purchase  Bro.  tit. 
the  inheritance,  this  merges  the  term,  because  the  purchase  was  Lease,  63.  tit. 
his  own  express  act;  nay,  Baron  Clerk  held,  that  though   the  /L^on  "i/*" 
inheritance  in  such  case  had  descended  on  the  executor,  that  u2.    Plowd. 
this  likewise  would  merge  the  term ;  which  how  far  it  is  law,  419-  b.  420.  a. 
may  be  a  question.     But  as  well  in  the  case  of  the  purchase,  as  ^r?fm-  289- 
of  the  descent,   all   agree  that  the  term  would  not  be  extinct  /A  j|Antj 
as  to  creditors  (i),  much  less  in  case  where  the  lessor  is  only  whether  Lord 
made  executor  of  the  lessee  for  years ;  though  Plvxden  seems  to  -Hp#>  when  he 
insinuate,  that  even  in  that  case,  the  term  is  suspended  during  said>  tl?at..tbe 
the  life  of  the  lessor;  for  he  says,  that  after  his  death  the  term  n*t™e  j?i  thT 
shall  be  revived.  case,  meant 

3X4  any 


872 


LEASES  AND  TERMS  FOR  YEARS. 


3  Leon.  157, 
158. 

Bro.  tit. 
Lease,  58. 


any  more  than  that  it  shall  not  be  extinct  as  to  creditors.  It  is  true,  that  Salkeld  and 
Comyns  state  his  dictum  quite  generally,  (Cage  v.  Acton,  i  Salk.  326.  Com.  Rep.  69.);  but 
the  words  of  Lord  Raymond  in  his  report  (i  Lord  Raym.  520.)  seem  to  confine  it  to  cre- 
ditors. "  Where  a  man  has  a  term  as  executor,  and  purchases  the  inheritance,  the  term  is 
not  extinguished,  Co.  Litt.  264.  b.  338.  b.  If  that  should  be  an  extinguishment,  it  would 
be  a  wrong  to  creditors,  and  amount  to  a  devastavit,  which  an  act  in  law  will  not  do.  8  Co. 
136  a.  And  things  shall  be  extinguished  between  the  parties,  which  yet  shall  remain,  and 
have  existence,  as  to  strangers,  as,"  $c.  "  At  any  rate,"  says  Mr.  Sugden,  "  it  was  an  obiter 
dictum,  and  cannot  affect  a  doctrine,  apparently  so  well  established,  that  in  a  case  of  this 
nature  the  term  must  merge  in  the  inheritance,  except  as  to  creditors."  Law  of  Vendors, 
388.JI 

Land  was  given  to  the  husband  and  wife,  and  to  the  heirs  of 
the  husband ;  the  husband  makes  a  lease  for  years,  and  dies, 
the  wife  enters  and  intermarries  with  the  lessee;  and  it  was 
holden  that  his  term  was  not  extinct,  because  the  entry  of  the 
wife  put  a  total  interruption  to  the  interest  of  the  lessee,  and 
avoided  the  term  entirely  as  to  herself,  because  she  was  in  of 
the  freehold  by  survivorship  paramount  the  lease ;  and  then  the 
lease  cannot  take  place  again,  till  after  her  death,  against  the 
heirs  of  the  husband,  and  whether  she  will  outlive  the  term  or 
not  is  uncertain ;  so  that  during  her  life,  the  lessee  had  ho  in- 
terest, but  only  a  bare  possibility,  which  cannot  be  touched  or 
hurt  by  the  intermarriage,  but  continues  just  as  it  was  before. 

[A  lessee  for  1000  years  assigned  the  term  to  the  lessor  in 
trust  for  his  wife  and  children,  and  the  lessor  accepted  the  trust, 
and  declared  the  purposes  of  it.  The  Court  of  Chancery  sup- 
ported the  trust,  notwithstanding  the  merger  of  the  term  in  the 
inheritance,  and  decreed  the  heir  of  the  lessor  to  make  a  further 
assurance  of  the  remainder  of  the  term  to  a  purchaser  from  the 
son  of  the  lessee. 

A  court  of  law  cannot  merge  estates  unless  it  finds  them  in 
the  same  person,  and  acquired,  subject  to  some  exceptions,  in 
the  same  right.  But  courts  of  equity  look  into  the  beneficial 
interests  and  views  of  parties,  and  do  not  regard  whether  the 
estates  are  strictly  in  the  same  person,  or  in  different  persons. 
Hence  it  is  a  general  rule  (a)  with  these  courts,  that  where  the 
owner  of  an  estate  becomes  entitled  to  a  charge  upon  it  (b}  se- 
cured by  a  term  of  years,  such  term  shall  sink  for  the  benefit 
of  the  heir.  But  exceptions  to  this  rule  are  admitted  in  several 
instances ;  as,  where  the  person  entitled  to  the  charge  takes  only 
an  estate  tail  (c)  in  the  estate,  and  not  the  fee  simple.  So, 
where  by  reason  of  a  limitation  (d)  to  trustees  to  preserve  con- 
tingent remainders,  the  owner  does  not  take  the  fee.  So,  where 
the  owner  of  the  fee  (e)  has  manifested  his  intention,  that  the 
charge  should  still  subsist.  So,  in  favour  of  creditors  (f)  and  of 
infants.  The  cases  of  infants  turn  upon  a  supposed  intent;  and 
the  courts  sink  or  preserve  the  term,  as  they  find,  to  be  most 
beneficial  for  the  interests  of  the  infant. 


Sanders  v. 
Bournford, 
Finch's  Rep. 
424. 


Donisthrope 
v.  Porter, 
Ambl.  6co. 

(a)  Ibid. 
Chester  v. 
Willes,  id. 
446. 

(b)  Though 
the  owner 
•were  a  lu- 
natic, yet  as 
between  his 
mere,  abso- 
lute real  and 
personal  re- 
presentatives, 
the  term  shall 
merge,  for  as 
between  these 
no  equity  can 
exist.    Lord 


Compton  v. 

Oxenden, 

i  Ves.  jun.  261.    (c)  Duke  of  Chandois  v.  Talbot,  2  P.  Wins.  601.    (d}  Wyndham  v.  Earl  of 

Egremont,  Ambl.  753.    (c]  Powell  v.  Morgan,  a  Vern.  90.     Thomas  v.  Kemish,  z  Vern.  354- 

a  Frecin.  207.    (/)  Ambl.  602.    a  Vcs.  jun.  264. 

Analogous 
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Analogous  to  the  case  of  merger  at  law,  where  the  term  and  the  Best  T.  Stam- 

feecome  into  the  same  hands,  is  the  doctrine  of  courts  ot  equity,  ^'r  »    r'     ^ 

that,  whenever  a  man  is  owner  of  the  inheritance,  and  entitled  to  ~  ,4'  a  preem. 

a  trust  term  of  the  same  estate,  the  term  shall  be  attendant  upon  2gg. 
the  inheritance.] 

Vide  tit.  «  USES  and  TRUSTS,"  infra  (H). 

(S)  Of  Surrenders  of  Leases  for  Years :  And  herein, 

I.  Of  Surrenders  in  Fact  or  Express :  And  herein  again, 

i.  By  what  Words  such  Surrender  may  be  made. 

TT  will  not  be  here  necessary  to  enter  into  a  particular  inquiry  Co.  Litt. 
•*-  concerning  the  nature  of  a  surrender,  or  of  the  several  words  33ye^      * 
whereby  a  surrender  may  be  made,  it  being  sufficient  to  say  in   ,  Mod.' 198.' 
general,  that  a  surrender  is  a  yielding  up  of  an  estate  for  life,  or  perk.  $584. 
years,  to  him  who  hath  the  immediate  estate  in  reversion  or  re- 
mainder, wherein  the  estate  for  life,  or  years,  may  drown  by 
mutual  agreement. 

So  that  any  form  of  words,  whereby  such  an  intent  and  agree-  Perk.  §  607, 

ment  of  the  parties  mav  appear,  will  be  sufficient  to  work  a  sur-  £°8- 

i  * -11    i-  i  -i  •        Cro.Eliz. 

render;  and  the  law  will  direct  the  operation  and  construction   I?g>4ggp 

of  the  words  accordingly,  without  the  precise  or  formal  mention  Leon.  179. 
of  the  word  surrender  in  the  conveyance.     But  then  the  party,  a8o. 
who  would  have  the  benefit  of  such  conveyance  to  work  as  a  sur-  p1^0?}/0' 
render,  must  plead  it  by  the  very  words  sursum  reddidif,  because   z  vent.  ao6?7 
these  only  can  properly  describe  the  operation  of  the  convey-  3  Mod.  301. 
ance  as  a  surrender ;  and  whoever  would  take  advantage  of  a 
thing  in  pleading,  must  determine  it  to  that  particular  species 
of  operation  whereof  he  would  so  have  the  advantage :  therefore, 
if  lessee  for  life  or  years  say  to  the  lessor,  that  his  will  is,  that 
the  lessor  shall  enter  into  his  lands,  and  shall  have  the  same,  or 
is  content  that  the  lessor  shall  have  again  the  land,  and  by  virtue 
thereof  the  lessor  enters  into  the  land,  this  is  a  sufficient  sur- 
render :  so,  if  the  lessee  say  to  him  in  the  reversion  or  remainder, 
that  he  will  occupy  the  lands  no  longer,  or  that  I  surrender  to 
you  such  lands,  $c.  and  he  in  the  reversion  or  remainder  there- 
upon enter  into  the  land,  these  are  sufficient  and  effectual  sur- 
renders at  the  common  law :  but,  if  such  words  had  been  spoken 
privately  by  the  lessee,  or  by  a  stranger,  and  not  by  way  of  ad- 
dress to  him  in  reversion  or  remainder,  this  could  not  amount 
to  a  surrender,  because  there  could  appear  no  mutual  agreement 
of  the  parties  for  that  purpose. 

So,  if  lessee  for  years  remise,  release,  discharge,  and  for  ever  Dyer,  251. 
quit-claim  to  his  lessor  all  his  right,  title  and  estate  in  or  to  such   P1-  91- ?3- 

11  i  f*  rr\    ""  1  r  •—     - 

lands;  this  has  been  held  to  amount  to  a  surrender,  because  a   ~    ' 

1  i*  ••»•  i  i  r*         V>TO« 


lease  for  years  consisting  only  in  contract,  these  words  are  suf-  Lev.  144. 
ficient  to  dissolve  that  contract,  and  let  in  tire  reversioner.    But  Keb.  807. 

such 
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[But  a  release    such  words,  in  case  of  a  lease  for  life,  would  not  amount  to  a 

of  the  lessee  surrender,  because  that  being  an  estate  created  by  livery,  must 
be  defeated  by  act  of  equal  notoriety,  or  express  words  of  con- 
veyance of  the  freehold,  which  the  before-mentioned  words  are 

not  amount  to  not,  but  rather  applicable  to  a  thing  which  lies  only  in  grant. 

a  surrender,  But  of  that  quccre ,•  for  it  hath  been  adjudged,  that  if  tenant  for 
life  grant,  surrender  and  release  to  him  in  the  reversion,  that 
this  was  sufficient,  and  so  would  have  been,  though  there  had 
not  been  the  word  surrender^  because  the  word  grant  would 
operate  as  a  surrender  after  the  conveyance  executed ;  and  that 

lease  si  ™        such  surrender,  though  without  notice  or  express  agreement  of 

the  lessor  in      the  surrenderee,  would  be  good  till  actual  disagreement  thereto. 

possession.    Jenk.  195.  Ca.  a.]    3  Mod.  301.    a  Vent.  306.    Show.  Par.Ca.  150.    3  Lev.  284. 

Thompson  v.  Leach. 


for  life  or 
years  to  the 
lessor  does 


for  the  words 
are  repug- 
nant ;  for  the 
lessee  is  in 
possession, 
and  the  re- 


Smith  v. 
Mapleback, 
i  T.  R.  441. 


[(«)  This  note 
in  writing,  it 
hath  been 
adjudged, 
need  not 
be  stamped: 
Farmer  v. 
Rogers, 
i  Wils.  a6. 
Beck  v. 


[So,  where  a  lease  came  into  the  hands  of  the  original  lessor, 
by  an  agreement  entered  into  between  him  and  the  assignee 
of  the  lessee,  "  that  the  lessor  should  have  the  premises  as  men- 
"  tioned  in  the  lease,  and  should  pay  a  particular  sum  over  and 
"  above  the  rent  annually  towards  the  good-will  already  paid 
*'  by  such  assignee,"  it  was  adjudged,  that  this  agreement 
operated  as  a  surrender  of  the  whole  term.] 

But  now  by  the  statute  of  frauds  and  perjuries  it  is  provided, 
that  no  leases,  estates  or  interests,  either  of  freehold  or  terms  for 
years,  shall  be  surrendered,  unless  it  be  by  deed,  or  note  in 
writing  (a),  signed  by  the  party  who  makes  such  surrender,  or 
some  other  lawfully  authorised  thereunto,  or  by  an  act  and 
operation  of  law:  so  that  surrenders  in  law,  or  implied  sur- 
renders, remain  as  they  did  at  common  law,  if  the  lease,  which 
is  to  draw  on  such  surrender,  be  in  writing  pursuant  to  that 
statute. 


Phillips, 

5  Burr.  2827. 

However,  a  stamp  seems  now  to  be  rendered  necessary  by  stat.  23  600.3.  ^.58.]     ||In  the 

case  of  Roe  v.  Archbishop  of  York,  6  East,  101.,  it  was  contended,  that  a  recital  in  the  second 

lease  of  a  surrender  of  the  first,  was  a  note  in  writing  within  the  statute  of  Frauds  ;  but  the 

Court  were  clearly  of  opinion,  that  the  fact  of  a  previous  surrender  must  be  specially  found, 

which  fact  the  recital  by  no  means  imported;  for  the  statement  in  the  recital  that  the  grant 

of  a  new  lease  was  partly  in  consideration  of  the  first  indenture  would  be  sufficiently  accurate, 

if  the  acceptance  of  a  second  lease  would  by  operation  of  law  be  a  surrender  of  the  first.|| 


Magennis 
J?-nC" 
236  ' 


[Since  this  statute,  saith  our  author  in  another  place,  a  lease 
f°r  years  cannot  be  surrendered  by  cancelling  the  indenture, 
without  writing,  because  the  intent  of  the  statute  was,  to  take 
away  the  manner  they  formerly  had  of  transferring  interests  in 
lands  by  signs,  symbols,  and  words  only;  and  therefore,  as  a 
livery  and  seisin  on  a  parol  feoffinent  was  a  sign  of  passing  the 
freehold  before  the  statute,  but  is  now  taken  away  by  the 
statute,  so,  he  takes  it,  the  cancelling  of  a  lease  was  the  sign  of 
a  surrender  before  the  statute,  but  is  now  taken  away,  unless 
there  be  a  writing  under  the  hand  of  the  party  ;  and  the  words, 
viz.  by  act  and  operation  of  law,  are  to  be  construed  a  surrender 
in  law  by  the  taking  of  a  new  lease,  which,  being  in  writing,  is 
of  equal  notoriety  with  a  surrender  in  writing. 

Although 
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Although  the  statute  directs  that  the  deed  or  note  in  writing  Natchbolt 
shall  be  signed  by  the  surrenderor,  yet  where  an  agreement  was  v.  Porter, 
entered  into  between  the  lessor  and  lessee,  at  the  instance  of  the  *  ^  ern>  II2< 
former,  for  the  surrender  of  a  lease,   an   assignment  actually 
prepared,   the  key  delivered  up  and  accepted,  and  a  long  ac- 
quiescence on  the  part  of  the   lessor,   without  any  claim  or 
demand  upon  the  lessee,  it  was  decreed  in  equity  that  the  lessee 
should  be  discharged  of  the  rent  from  the  time  he  had  delivered 
up  the  key.] 

\ 
2.  Upon  what  Estate  such  Surrender  may  operate. 

It  appears  by  the  definition  before  given  of  a  surrender,  that  Prest.  on 
the  same  is  a  yielding  up  of  an  estate  for  life,  or  years,  to  him  Merger,  197. 
in  the  immediate  reversion  or  remainder.     But  here  a  question 
may  arise,  what  estate  in  the   reversion  or  remainder  will  be 
susceptible  of  such  surrender;  for  if  the  estate  in  reversion  or  Cro. Eliz.  173. 
remainder  be  but  for  years,  it  seems  a  great  doubt  in  the  books,  ^OQ-  3°3- 
whether  a  lease  for  years  in  possession  may  be  surrendered,  so  p^'^7 
as  to  merge  and  drown  therein ;  and  it  is  commonly  said,  that  Allen,  Leon, 
years  cannot  drown  in  years ;  therefore,  where  lessee  for  twenty  313. 
years  made  a  lease  for  ten  years,  and  the  lessee  for  ten  years 
surrendered  to  his  lessor,  this  has  been  held  to  be  no  surrender, 
so  as  to  merge  the  ten  years  in  possession,  but  only  to  transfer 
them  by  way  of  assignment  or  accession  to  the  number  of  years 
then  left  in  the  lessor;  for  that  years  could  not  drown  in  years.    • 
But  the  contrary  to  this  has  been  held  with  some  clearness,  and  Poph.  30 
it  seems  to  be  now  settled,  that  such  surrender  is  good,  and  shall  Co.  Lut. 
merge  the  first  term;  wherein  it  was  agreed,   i.  That  if  the  term   -1.. " 

•  •  11  •  -11          -ClIZ.    jOZ- 

in  reversion  were  greater  than  the  term  in  possession,  that  the  2  Venu  316. 
greater  would  merge  the  less,  as  ten  years  may  be  surrendered 
and  merge  in  twelve  or  fourteen  years.  2.  It  was  held  by 
Gattvft/,  Fenner,  and  Popham,  that  though  the  reversion  were 
for  a  less  number  of  years,  yet  the  surrender  would  be  good, 
and  the  first  term  drowned ;  as,  if  one  were  lessee  for  twenty 
years,  and  the  reversion  expectant  thereupon  were  granted  to 
one  for  a  year,  who  granted  it  over  to  the  lessee  for  twenty 
years,  that  this  would  work  a  surrender  of  the  twenty  years' 
term,  as  if  he  had  taken  a  new  lease  for  a  year  of  his  lessor ; 
for  the  reversionary  interest,  coming  to  the  possession  drowns  it, 
and  the  number  of  years  is  not  material ;  lor  as  he  may  sur- 
render to  him  who  hath  the  reversion  in  fee,  so  he  may  to  him 
who  hath  the  reversion  for  any  less  term  :  and  therefore  Popham 
held,  that  where  lessee  for  twenty  years  makes  a  lease  for  ten 
years,  and  (he  lessee  for  ten  years  surrenders  to  his  lessor,  ri~. 
the  lessee  for  twenty  years,  that  this  is  good,  and  the  lessor  shall 
have  so  many  of  the  years  ns  were  then  to  come  of  his  former 
term  of  twenty  years,  that  is,  as  it  seems,  so  many  years  as  were 
to  come  of  his  reversion  shall  now  be  changed  into  possession : 
and  he  held  further,  that  if  such  lessee  for  twenty  years  had 
made  such  lease  for  ten  years,  and  then  granted  over  the  re- 
version 
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version  for  ten  years  only,  viz.  no  longer  than  the  lease  for  ten 
years  was  to  continue,  and  such  lessee  for  ten  years  had  attorned, 
then  the  grantee  of  the  reversion  should  have  the  rent  and 
services,  and  the  grantor  the  residue  of  the  twenty  years;  and 
that  the  lessee  for  ten  years  might  surrender  to  the  grantee  of 
the  reversion  for  ten  years,  and  he  thereby  would  have  in  pos- 
session so  many  years,  as  were  then  to  come  of  his  reversion ; 
and  if  he  had  a  less  term  in  the  reversion  than  the  lessee  himself 
had  in  the  possession,  it  should  go  to  the  benefit  of  the  first 
termor  for  twenty  years,  who  was  his  grantor ;  for  the  term  in 
possession  is  quite  gone  and  drowned  in  the  reversion,  to  the 
benefit  of  those  who  have  the  reversion  thereupon,  having  regard 
to  their  estate  in  the  reversion,  and  not  otherwise :  to  all  which 
Fenner  agreed ;  and  it  appears  by  the  case  of  Cook  and  Fountain 
supra,  to  be  taken  for  clear  law,  that  a  lease  for  ninety-nine 
years  might  be  drowned  by  his  acceptance  of  a  lease  from  the 
reversioner  even  for  one  year. 

Co.  Litt.  But  now,  whether  a  lease  for  years  in  possession  may  be  sur- 

J73-b-  rendered,  so  as  to  be  merged  in  a  lease  in  remainder,  be  the 

term  in  remainder  greater  or  less  than  the  term  in  possession, 
seems  to  be  no  where  settled.  Indeed  my  Lord  Coke  says,  that 
if  there  be  a  lease  to  A.  for  twenty  years,  remainder  to  B.  for 
ten  years,  and  B.  release  all  his  right  to  A.,  that  here  A.  hath 
an  estate  for  thirty  years,  for  one  chattel  cannot  drown  in  an- 
other, and  years  cannot  be  consumed  in  years ;  but  whether  if 
.  A.  had  granted  and  surrendered  his  estate  and  term  to  B.,  it 
Perk.  $589.  would  have  been  merged,  does  not  appear.  And- Perkins  holds, 
„  that  if  a  lease  for  life  be  of  lands,  the  remainder  to  a  stranger 
for  years,  and  the  lessee  for  life  surrender  his  estate  to  him  in 
the  remainder  for  years,  it  cannot  take  effect  as  a  surrender, 
because  an  estate  for  life  cannot  drown  in  an  estate  for  years; 
which  reason  seems  to  prove,  that  an  estate  for  life  cannot  be 
surrendered  to  or  merge  in  a  reversion,  if  it  be  only  for  years : 
ideo  quccre. 

2.  Of  Surrenders  in  Law,  or  implied  Surrenders :  And  herein, 
i.  With  regard  to  Leases  in  Possession. 

Bro.  tit.  As  to  the  surrender  in  law  of  leases  in  possession,  this  is 

Leases,  14.        wrought  by  acceptance  of  a  new  lease  from  the  reversioner, 

tyeij>'  93-         either  to  begin  presently,  or  at  any  distance  of  time,  during  the 

JPerk.$6i7.      continuance  of  the  first  lease.     And  the  reason  such  acceptance 

3  Leon.  244.     of  a  new  lease  amounts  to  a  determination  and  surrender  of  the 

5  Co.  ii.          first  is,  because  otherwise  the  lessee  would  not  have  the  full  ad- 

Cro.  Ehz.         vantage  he  hath  contracted  for  by  acceptance  of  the  second  lease, 

S^Ro\l.  Abr.      *f  tne  first  should  stand  in  the  way,  and  consume  any  of  those 

495.  years  comprised  in  the  second  lease ;  for  which  reason,  and  to 

enable  the  lessor  to  perfect  and  make  good  his  second  contract, 

the  lessee  must  be  supposed  to  waive  and  relinquish  all  benefit 

of  the  first :  therefore,  if  lessee  for  thirty  years  takes  a  new  lease, 

though  but  for  three  years,  and  to  begin  ten  years  hence,  yet 

thi* 
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this  is  presently  a  surrender  and  a  determination  of  the  whole 
first  term  of  thirty  years,  because  thereby  he  admits  the  lessor's 
power  to  make  such  lease,  which,  if  the  first  should  stand  in  the 
way,  would  be  void,  because  the  lessee  had  the  lands  already  for  a 
term  of  a  much  larger  duration.  And  though  such  second  lease 
be  made  to  him  infuluro^  and  at  common  law,  though  it  were 
even  by  parol,  yet  it  would  be  a  present  surrender  of  the  first 
lease,  because  the  admittance  of  the  lessor's  power  to  make  such 
a  lease,  which  is  the  cause  of  the  surrender,  is  then  at  the  time 
of  the  contract  made  for  such  second  lease,  and  therefore  the 
operation  of  it,  to  cause  a  surrender  of  the  first,  must  be  then 
presently  too,  or  not  at  all.  And  it  cannot  be  a  surrender  of 
the  last  twenty  years,  and  remain  good  for  the  first  ten  years, 
because  that  would  make  a  fraction  and  severance  of  the  lease, 
which  at  first  was  entire,  and  passed  by  one  entire  contract,  and 
therefore  cannot  either  by  any  surrender  in  law,  or  even  by  any 
express  surrender,  be  curtailed  and  divided ;  the  consequence  of 
which  is,  that  such  acceptance  of  a  new  lease  being  a  present 
surrender  of  the  first,  the  lessor  may  enter  and  take  the  profits 
for  the  whole  thirty  years,  saving  only  the  three  years  comprised 
in  the  second  lease.  Another  reason  perhaps  of  such  surrender 
may  be,  because  the  lessor,  having  already  made  a  lease  for 
thirty  years,  cannot,  during  the  continuance  of  that  term,  make 
any  other  lease  to  .transfer  the  possession ;  but  yet  having  the 
reversion  expectant  upon  that  term,  he  may  transfer  that  for 
any  less  term,  or  to  begin  at  any  distance  he  thinks  fit ;  and 
then  if  the  second  lease  be  by  deed,  it  may  as  well  be  supposed 
to  carry  the  reversion,  the  union  whereof  with  the  possession, 
though  for  never  so  short  a  time,  will,  as  has  already  appeared, 
merge  the  possession.  And  though  the  second  lease,  which  may 
be  supposed  to  carry  the  reversionary  interest,  is  not  to  com- 
mence till  ten  years  hence,  yet  the  first  lessee  has  the  interest 
and  right  thereof  in  him  immediately,  and  then  possession  and 
reversion  being  inconsistent  in  one  person  at  one  and  the  same 
time,  the  one  must  merge  and  drown  the  other. 

A  husband,  seised  of  lands,  made  a  lease  for  ninety  years  by   Dyer,  140. 
indenture,  and  after  enfeoffed  certain  persons,  and  took  an  estate  a  Koll.  Abr. 
to  him  and  his  wife  in  tail,  and  after  the  termor  took  a  new  lease  495' 
by  parol  of  the  husband  for  eighteen  years  only,  to  begin  pre- 
sently; then  the  husband  died,  and  his  wife  evicted  the  termor; 
and  it  was  held  she  lawfully  might,  for  the  first  lease  was  sur- 
rendered and  drowned  in  law  by  the  acceptance  of  the  second, 
and  then  the  wife's  estate  by  survivorship,  came  in  paramount 
the  second  lease ;  and  though  the  second  lease,  which  was  the 
cause  of  the  surrender  of  the  first,  was  voidable  by  the  wife  after 
her  husband's  death,  yet  the  surrender  of  the  first,  wrought  by 
the  acceptance  thereof  was  absolute  and  present. 

One  let  lands  to  A.  for  life  and  twenty  years  over,  and  after  Bendl.  pi.  59. 
let  the  same  lands  to  B.  for  forty  years,  to  commence  after  the  And.  3*- 
death  of  A.  and  the  end  of  the  said  twenty  years ;  then  B.  inter- 
marries with  A.,  and  A.  dies,  and  B.  the  husband  hath  the  term 

for 
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for  twenty  years,  yet  his  term  of  forty  years  is  not  surrendered 
by  it,  because  that  was  not  begun,  but  was  a  future  interesse 
termini,  to  begin  wholly  after  the  first  lease  ended ;  so  there  was 
no  union  at  all  of  the  terms. 

If  lessee  for  years  makes  a  lease  to  his  lessor  for  all  but  a  day, 
this  is  clearly  no  surrender  of  his  lease,  because  the  day  disjoins 
the  union  and  prevents  the  merger,  which  would  have  followed  if 
the  lease  had  been  for  the  whole  term;  for  then  the  lessor  would 
have  had  the  whole  estate  entire  in  him,  as  he  had  before  he  made 
the  lease,  and,  consequently,  the  lease  would  be  merged  and 
drowned  in  the  reversion. 

Lessee  for  twenty -one  years  took  a  lease  of  the  same  lands  for 
forty  years,  to  begin  immediately  after  the  death  of  J.  S. :  it  was 
held  in  this  case,  that  this  was  not  any  present  surrender  of  the 
first  term,  because  J.  S.  might  wholly  outlive  that  term,  and 
then  there  would  be  no  union  to  work  a  surrender ;  and  it  being 
in  equilibria  in  the  mean  time,  whether  he  will  survive  it  or  not, 
the  first  term  shall  not  be  hurt  till  that  contingency  happens,  for 
\fJ.S.  die  within  the  first  term,  then  what  remains  of  it  is  sur- 
rendered and  gone  by  the  taking  place  of  the  second. 

A  man  makes  a  lease  for  one  hundred  years,  the  lessee  makes 
a  lease  for  twenty  years,  rendering  rent,  with  clause  of  re-entry, 
and  after  grants  his  reversion  to  the  first  lessor :  he  shall  neither 
have  the  rent  nor  re»entry,  because  the  reversion,  to  which  it 
was  annexed,  is  extinct  and  gone  by  way  of  surrender:  other- 
wise it  would  be,  if  one  make  a  lease  for  years,  rendering  rent, 
and  after  grant  the  reversion  for  life,  or  years,  to  which  an  at- 
tornment  is  had,  and  after  such  grantee  surrender;  yet  the 
grantor  shall  have  again  the  rent,  because  it  was  once  a  rent  in- 
cident to  the  reversion,  which  by  the  surrender  is  restored  whole 
again  as  it  was  before. 

If  one  makes  a  lease  for  forty  years,  and  the  lessee  takes  a  new 
lease  for  twenty  years,  upon  condition,  that  if  he  does  not  do 
such  an  act,  that  the  lease  shall  be  void ;  and  after  he  breaks  the 
condition,  whereby  the  lease  is  avoided,  yet  the  surrender  of  the 
first  continues,  for  that  was  absolute  by  acceptance  of  the  second, 
and  the  condition  was  only  annexed  to  the  second  lease.  So,  if 
the  lessor  had  granted  the  reversion  to  the  lessee  upon  condition, 
and  after  the  condition  were  broken,  yet  the  surrender  of  the 
term  would  continue,  because  the  condition  was  annexed  only 
to  the  grant  of  the  reversion,  and  moved  from  the  lessor  as  his 
terms  of  the  lessee's  enjoyment  of  such  grant;  but  the  surrender, 
which  is  wrought  by  acceptance  of  such  grant,  and  moves  from 
the  lessee  himself  was  absolute.  And  the  diversity  is,  when  the 
lessor  grants  the  reversion  to  the  lessee  upon  condition,  and 
when  the  lessee  grants  or  surrenders  his  estate  to  the  lessor  upon 
condition ;  for  a  condition  annexed  to  a  surrender  may  revest 
the  particular  estate,  because  the  surrender  itself  is  conditional. 
So,  if  such  second  lease  were  by  baron  seised  in  right  of  his 
wife,  and  after  the  baron  died,  and  the  feme  avoided  the  second 

lease, 
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lease,  yet  the  surrender  of  the  first,  by  acceptance  thereof,  is  *  Roll-  Abr. 
absolute.  4?5- 

Lessee  for  life  made  a  lease  for  years,  rendering  rent,  and  Cro.  Eliz.  264. 
after  surrenders  to  the  lessor  upon  condition;  then  the  lessee  ®.re^!ter  v- 
for  years  takes  a  new  lease  for  years  of  the  lessor,  and  after  the  parrot 
lessee  for  life  performs  the  condition,  and  evicts  the  lessee  for 
years,  who  re-enters,  and  the  lessee  for  life  brings  debt  for  the 
first  rent  reserved ;  and  it  was  ruled,  that  it  was  not  maintain- 
able, for  the  lease  out  of  which  it  was  reserved  is  determined 
and  gone.     For  though  the  surrender  of  the  tenant  for  life, 
which  made  the  lessee  for  years  immediate  tenant  to  the  first 
lessor,  and  so  enabled  him  to  make  such  surrender,  was  condi- 
tional, yet  the  defeating  of  the  estate  for  life,  by  performance  of  the 
condition,  cannot  defeat  the  estate  of  the  lessee  for  years,  which 
was  absolute  and  well  made,  and  then  the  rent  reserved  thereon 
is  gone  likewise. 

If  one  be  lessee  for  life  or  years,  and  take  a  new  lease  of  the  Mellows  v. 
same  lands,  though  such  second  lease  be  void  for  any  defect  in  ^av>  ^ro- 

the  making  or  execution  of  it,  as  if  it  were  for  life,  to  begin  at  a  \jlz'    75,'  , 
r  •    •  -I         f  i      P       i  r-  Moore,  636. 

mture  day,  #c.,  yet  it  is  a  surrender  or  the  first  lease;  tor  the  ac-  s. C.,  ||but 

ceptance  of  the  indenture  in  the  contracting  and  agreement  to  differently, 
have  a  new  lease,  makes  a  surrender  of  the  first  lease  before  the  ant*  more 
livery  is  made;  and  therefore  though  that  be  void,  yet  it  cannot  ported  as  "to" 
set  up  the  first  lease  again,  which  was  before  surrendered:  and  this  point;  for 
such  contract  for  a  new  lease  is  a  good  evidence  to  a  jury  of  a  there  it  is 
surrender.  considered  as 

a  good  sur- 
render, because  the  second  lease  was  good  by  virtue  of  the  subsequent  livery.  j|     Keb.  385. 

But,  if  such  second  lease  were  void  for  want  of  power  in  the 
lessor  to  make  it,  then,  notwithstanding  such  admittance  of  the 
lessee,  the  first  lease  would  not  be  surrendered :  therefore,  vrherc 
one  made  a  lease  for  forty-one  years  by  indenture  14  Nov.  1616, 
to  A^  to  commence  from  the  Annunciation  which  should  be  anno 
1619,  and  after,  the  same  year,  by  another  indenture  bearing 
date  3  Dec.  made  a  lease  to  B.  for  ninety-nine  years,  to  com- 
mence from  the  Annunciation  then  last  past,  by  virtue  whereof 
3.  entered  and  was  possessed,  and  then  the  lessor  by  another 
indenture  16  Nov.  1617,  made  another  lease  of  the  same  lands 
to  .A,  to  commence  from  17  Nov.  1619,  for  forty-one  years, 
who  accepted  thereof,  and  after  the  commencement  of  his  term 
A.  entered  and  was  possessed,  and  made  his  will,  and  his  exe- 
cutors let  to  the  plaintiff,  fyc.t  and  the  only  question  was,  if  the 
acceptance  of  the  second  lease  by  A.  had  determined,  discharged 
or  extinguished  the  first  lease,  so  as  to  let  in  the  intermediate 
lease  to  B.?  It  was  adjudged  that  it  had  not,  because  by  the 
lease  to  B.  for  ninety-nine  years,  and  his  entry,  the  lessor  had 
but  a  reversion,  and  could  not  by  his  contract  after  with  A.  give 
any  interest  to  A.;  and  the  first  lease  to  A.  was  good  as  a  future 
interesse  termini,  to  take  effect  in  possession  when  the  time  came, 
and  thereby  pro  tanto  to  defeat  the  lease  for  ninety-nine  years  to 
B.;  and  if  it  had  not  been  for  the  lease  to  B.^  there  had  been 
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405,  406.  no  question  but  that  the  first  lease  to  A.  had  been  by  such  ac- 

S^lls<jr  VR  ceptance  of  the  second  lease  surrendered  and  gone  ;   but  that 

1980.  '4  '  intermediate  lease,  being  for  so  great  a  number  of  years,  dis- 

Davison  v.  ables  him,  during  that  time,  to  contract  for  any  less  number  of 

Stanley,  years,  as  the  lease  for  forty-one  years  was. 
Id. 


||  Roe  v.  Archbishop  of.  York,  6  East,  86.  a  Smith,  166.  S.  C.  Lowther  v.  Troy,  Ir.  T.  R.  198. 
The  result  of  all  the  cases  is,  that  where  the  second  lease  does  not  pass  all  the  interest,  which 
it  was  the  intention  of  the  parties  should  pass,  the  acceptance  of  it  will  not  amount  to  a  sur- 
render in  law  of  the  first  lease.  II 


Roe  v. 
Archbishop 
of  York, 
6  East,  86. 
a  Smith,  1 66. 


Perk.  §  604. 


||  Where  a  tenant  for  life  with  a  power  of  leasing,  referred  to 
his  power,  and  in  execution  of  it  granted  a  lease  to  a  person 
having  an  existing  valid  lease,  but  the  power  was  not  duly  exe- 
cuted; the  new  lease  was  not,  as  between  the  lessee  and  the 
remainder-man,  construed  to  have  enured  out  of  the  estate 
for  life  of  the  lessor ;  because,  under  that  construction,  the  ex- 
isting valid  lease  would  be  merged  by  a  surrender  in  law,  to 
the  prejudice  of  the  lessee.  || 

If  A.  lets  to  B.  for  ten  years,  who  lets  to  C.  for  five  years,  C. 
cannot  surrender  to  A.  by  reason  of  the  intermediate  interest  of 
J5.,  but  in  such  case  B.  may  surrender  to  A.,  and  afterwards  C. 
may  surrender  likewise,  because  then  his  lease  for  five  years  is 
become  immediate  to  the  reversion  of  A. 


Co.Litt.338. 
5  Co.  ii. 
10  Co.  53. 
Cro.  Eliz. 
542.605. 
Poph.  9. 
aRoll.Abr. 
496. 


a  Roll.  Abr. 
494,495- 


2.  With  regard  to  Leases  in  Futuro. 

Surrenders  in  law  of  leases  infuluro,  or  future  interests — and 
these  can  no  ways  be  surrendered ;  for  an  express  surrender  of 
such  future  lease  or  interest  is  not  good,  (except  as  after  men- 
tioned); therefore,  if  one  makes  a  lease  for  years  to  begin  at 
Michaelmas  next,  this  future  interest  cannot  by  any  express 
surrender  be  merged,  because  there  is  no  reversion  wherein  it 
may  drown ;  for  till  the  entry  the  lessee  hath  no  possession,  and, 
by  consequence,  there  can  be  no  reversion  wherein  that  pos- 
session may  drown.  But  yet  if  such  lessee  before  Michaelmas 
take  a  new  lease  for  years,  either  to  begin  presently,  or  at  Mi- 
chaelmas, this  is  a  surrender  in  law  of  the  first  lease  presently ; 
because  thereby  he  presently  admits  the  lessor's  power  to  make 
such  lease,  which,  if  the  first  lease  should  stand,  he  could  not 
do;  and  since  such  lessee  hath  contracted  for  a  new  interest, 
inconsistent  with  the  first,  his  acceptance  of  such  new  interest 
waives  and  dissolves  the  first,  because  the  contract  whereby  it 
was  made  was  entire,  and  therefore  the  whole  first  lease  is  sur- 
rendered presently. 

Lessee  for  years  to  begin  presently  cannot  till  entry  or  waiver 
of  the  possession  by  the  lessor  merge  or  drown  the  same  by  any 
express  surrender,  because  till  entry  there  is  no  reversion  wherein 
the  possession  may  drown :  but,  if  the  lessee  had  entered,  and 
assigned  his  estate  to  another,  such  assignee  before  entry  might 
have  surrendered  his  estate  to  the  lessor,  because  by  the  entry 
of  the  lessee  the  possession  was  severed  and  divided  from  the  re- 
version, 
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version,  which  possession,  being  by  the  assignment  transferred 
to  the  assignee,  may  without  any  other  entry  be  surrendered 
and  drown  in  the  reversion. 

3.  With  regard  to  the  Thing  itself  so  surrendered. 

As  to  the  nature  of  the  thing  surrendered,  herein  we  must  Mellows  r. 

observe,  that  the  acceptance  of  a  new  lease,  which  will  work  a  ^?>"»  ^ro- 

surrender  of  the  first,  ought  to  be  of  something  of  the  same  na-  ivio^n/g^. 

ture  and  kind  with  the  first;  otherwise  there  can  be  no  surrender  Gybson  v. 

of  the  first,  because  there  is  no  inconsistency  but  that  both  may  Searl,  Cro. 

stand  together.     Therefore  if  lessee  for  years  accepts  a  grant  of  Ja-  8,4.-  VJ' 

•      I  *i      1-1        r      IT  a  Roll.  Abr. 

a  rent,  common,  estovers,  herbage,  or  the  like,  for  hie  or  years,       * 

out  of  the  same  lands;  or  if  such  lessee  for  years  accepts  of  a 
lease  of  the  same  lands  at  will  only ;  all  these  amount  to  a  sur- 
render and  determination  of  the  first  lease,  because  they  admit 
the  lessor's  power  to  deal  or  contract  for  the  lands,  or  a  certain 
charge  out  of  it,  which,  being  inconsistent  with  the  interest  of 
the  lessee  under  the  first  lease,  dissolve  and  destroy  it. 

So,  where  lessee  for  sixty  years  of  an  advowson  did,  after  the  Hutt.  105. 
church  became  void,  take  a  presentation  to  himself  of  the  lessor,  Cro- Ja>  84- 
and  was  admitted,  instituted,  and  inducted,  this  was  adjudged  to 
be  a  surrender  of  his  lease;  for  by  the  acceptation  of  the  par- 
sonage he  thereby  gains  a  new  interest  for  lite  in  that  which  was 
the  chief  fruit  of  his  lease,   and,   consequently,    such   interest, 
being  inconsistent  with  his  interest  under  the  first  lease,  amounts 
to  a  determination  and  surrender  thereof. 

But,  if  lessee  for  years  of  a  park  accepts  a  grant  of  the  office  Cro.  Ja.  177. 
of  park-keeper  of  the  same  park  for  life  or  years,  this  is  said  lo  *R     RN' 
have  been  adjudged  no  surrender  of  the  lease  for  years,  because  p?e  '  g 
such  office  is  collateral  to  the  land,  and  not  any  ways  issuing  out  Godb.  419. 
of  it;  and  yet  Coke  and  Dodderidgc  thought,  that  whether  he  415-    2  Roll- 
had  the  office  of  park-keeper  first,  or  the  lease  for  years  of  the  ReP-3J7-  3*i. 
park  itself  first,   that  the  accession  of  the  other  to   it  would 
merge  and  drown  the  first,  for  the  inconsistency  that  a  man 
should  be  park-keeper  to  himself;  ideo  qiuere. 

So,  where  one  made  a  lease  for  ninety-nine  years  of  a  manor,  Cro.  Ja.  84. 
and  after  made  the  lessee  bailiff  of  the  same  manor  for  twenty-  *77-  Nov.1*- 
one  years,  this  was  adjudged  to  be  no  surrender  of  his  first  lease :  2  ^°  '      r' 
i.  Because  the  bailiff,  as  such,  had  no  interest  in  the  lands,  but 
an  authority  only.     2.  Because  the  bailiwick  was  no  part  of  the 
thing  demised,  but  of  another  nature;  for  the  bailiff,  as  such,  is 
a  mere  servant,  and  all  he  doth  is  for  the  benefit,  and  in  the 
name  of  his  master.     So,  if  such  lessee  of  a  manor  were  made 
surveyor  or  steward  for  life,  this  would  not  determine  his  lease ; 
because  in  these  capacities  he  is  only  a  servant,  and  acts  in  the 
name  of  his  master,  and  therefore  no  inconsistency  therein  with 
his  having  a  lease  of  the  manor. 

But,  where  lessee  for  years  of  a  house  or  castle  accepted  a  Dyer,  100. 
grant  of  the  custody  thereof  for  life  or  years,  this  was  adjudged  P1- 6a-    Cro' 

VOL,  IV.  3  L  a  sur-  J*-J"- 
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i  Roll.  Abr. 
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a  surrender  thereof;  because  the  custody  is  of  the  same  thing 
which  was  leased,  and  a  man  cannot  be  keeper  to  himself. 

If  lessee  for  years  of  lands  accepts  a  new  lease  by  indenture 
of  part  of  the  same  lands,  this  is  a  surrender  for  that  part  only, 
and  not  for  the  whole,  because  there  is  no  inconsistency  between 
the  two  leases  for  any  more  than  that  part  only  which  is  so 
doubly  leased ;  and  though  a  contract  for  years  cannot  be  so 
divided  or  severed,  as  to  be  avoided  for  part  of  the  years,  and  to 
subsist  for  the  residue,  either  by  act  of  the  party,  or  act  in  law, 
yet  the  land  itself  may  be  divided  or  severed,  and  he  may  sur- 
render one  or  two  acres,  either  expressly  or  by  act  in  law,  and 
yet  the  lease  for  the  residue  stand  good  and  untouched,  because 
here  the  contract  for  the  residue  remains  entire,  whereas,  in  the 
other  case,  the  contract  for  the  whole  would  be  divided,  which 
the  law  will  not  allow. 


Bro.  tit. 
Lease,  6.  16. 
Cro.  Car.  399. 
Jon. 355. 
Moore,  35. 
pi.  116. 


(T)  Leases,  when  determined  by  cancelling  the  Deed. 

A  S  to  leases  for  years,  owing  their  existence  to  the  deed  or 
indenture  whereby  they  are  created,  so  that  the  cancelling 
or  destruction  thereof  shall  destroy  and  avoid  the  lease,  a  di- 
versity seems  to  be  taken  in  the  books  between  such  things  as 
lie  in  livery,  and  may  be  executed  by  actual  entry,  and  such 
things  as  lie  only  in  grant,  whereof  no  actual  or  manual  occu- 
pation can  be  had ;  therefore,  if  one  had  made  a  lease  for  years, 
at  common  law,  of  lands  or  houses  by  deed  or  indenture,  and 
tear,  rase,  or  cancel  it,  yet  this  would  not  destroy  the  continu- 
ance of  the  lease  itself,  because  such  lease  of  lands  or  houses 
lying  in  manurance  and  actual  occupation  might  at  first  have 
been  made  by  parol  only,  without  any  deed  or  indenture :  and 
therefore  such  deed  or  indenture  being  not  of  the  essence  of  the 
lease,  the  destruction  or  cancelling  thereof  shall  not  defeat  or 
destroy  the  lease  or  interest  of  the  lessee,  because  his  actual 
entry  into  the  land,  and  continuance  of  the  visible  possession 
and  occupation  thereof,  gives  sufficient  sanction  and  notoriety 
to  the  contract,  as  to  the  interest  of  the  lessee  in  the  lands  and 
houses  themselves,  though  thereby  the  deed  itself,  and  all  cove- 
nants, which  had  their  existence  only  by  the  deed,  are  defeated 
and  avoided.  But,  if  the  king  made  a  lease  of  such  lands  or 
houses  by  letters  patent,  which  are  matter  of  record,  if  the 
letters  patent  and  enrolment  are  destroyed  or  cancelled,  the  lease 
itself  falls  to  the  ground,  because  these  letters  patent  and  enrol- 
ment, which  were  of  the  essence  of  the  creation  and  continuance 
of  the  lease,  are  destroyed  and  lost.  So,  if  a  common  person 
had  made  a  lease  for  years,  or  a  grant  for  years,  of  tithe, 
common,  advowsons,  or  other  things  which  lay  merely  in  grant; 
in  such  cases  the  cancelling  or  destruction  of  the  deed,  whereby 
they  were  created  and  subsisted,  must  necessarily  destroy  the 
interest  of  the  grantee  likewise,  because  such  deed  was  of  the 
very  essence  of  the  deed  or  grant,  without  which  it  could  not 

have 
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have  been  made  at  first,  nor  can  subsist  afterwards,  such  deed 
being  the  only  evidence  of  the  contract,  which  could  not  be 
executed  by  any  actual  possession  or  manual  occupation.  But 
now,  since  the  statute  of  frauds  and  perjuries,  which  makes  all 
leases  for  above  three  years  to  have  only  the  force  and  effect  of 
leases  at  will,  unless  they  be  in  writing,  and  signed  by  the 
party,  &c.  the  deed  or  writing  whereby  such  lease  is  made  seems 
to  be  of  the  same  essence  as  the  lease  itself;  and  therefore  the 
cancelling  or  destruction  of  that  seems  to  destroy  and  avoid  the 
lease  itself,  because  it  destroys  all  evidence  allowed  by  law  for 
the  support  (a]  thereof  ;  though  in  such  case,  Chancery  fre-  (o)  jjlnan 

quentlv  sets  up  the  lease  again,  or  decrees  the  party  to  execute  pP1™0"  given 

*•        i  -j          r    i  u-  i_  •         /        •         .v.      by  the  author 

a  new  one  for  the  residue  of  the  term,  which  is  not  against  the  ^  the  case  0( 

prohibition  of  the  act,    because  there  was  once  a  good  and  Magennisv. 

effectual  lease  made  pursuant  to  the  statute.  Mac-Cullogh, 

Gilb.Eq.Rq.. 

236.  #  svpra,  he  lays  it  down  expressly,  that  since  the  statute  of  frauds  a  lease  for  years 
cannot  be  surrendered  by  cancelling  the  indenture  without  writing  ;  and  this  opinion,  the 
fruit,  most  probably,  of  his  maturer  judgment,  and  certainly  formed  at  a  time  when  his  mind 
was  called  particularly  to  the  consideration  of  this  point,  has  been  lately  received  as  sound 
law,  and,  consequently,  over-ruling  the  doctrine  in  the  text.  Roe  v.  Archbishop  of  York, 
6  East,  86.  ^  Smith,  176.  Though  the  case  on  which  this  opinion  was  given  related  to  a 
lea^e  of  corporeal  hereditaments,  to  a  surrender  of  which,  at  the  common  law,  the  cancel- 
lation of  the  deed  seems  not  to  have  been  necessary  ;  yet  Lord  Ellenborovgh  considered  the 
opinion  as  conclusive  even  as  to  things  which  lie  in  grant.  See  also  Bolton  v.  Bishop  of 
Carlisle,  a  H.  Bl.  zjg.  Gilb.  Evid.  107.  $  supra,  vol.  Hi.  307.  || 

And  though  this  statute,  in  §  2.,  excepts  leases  not  exceeding  290.  ^.  c.  .•?. 
the  term  of  three  years,  yet  not  absolutely  even  those  ;  for  it  A  ^ease  ^ 
goes  on  :   "  not  exceeding  the  term  of  three  years  from  the  commenceVr 
*•  making  thereof,  whereupon  the  rent  reserved  to  the  landlord  futuro  by 
<5  during  such  term  shall  amount  unto  two  third  parts  at  the  parol,  is  void 
"  least  of  the  full  improved  value  of  the  thing  demised.     And  b.v  thls  statute, 
"  in  §3.,  moreover,  no  leases,  estates,  or  interests,  either  of  free-  iLd<Ravin° 
"  hold,  or  terms  of  years,  or  any  uncertain  interest,  not  being  73g/  gut  a 
*'  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any  mes-  lease  by  parol 
*'  suages,  manors,  lands,  tenements,  or  hereditaments,   shall  be  f°r  'ess  l 
"  assigned,  granted,  or  surrendered,  unless  it  be  by  deed  or  l 


"  note  in  writing  signed  by  the  party  so  assigning,  granting,  or  yu/Kro,  is  good. 
"  surrendering  the  same,  or  their  agents  thereunto  lawfully  Riley  'v.Hick-, 

"  authorized  by  writing,  or  by  act  and  operation  of  law."  lStr-  651- 

k  Bull.  X.  P. 

179.  S.  C.  ||The  meaning  of  this  statute  is,  that  a  parol  agreement  to  this  effect  shall  not 
operate  as  a  term;  but  such  a  holding  now  operates  as  a  tenancy  from  year  to  year;  for  what 
at  the  time  of  making  the  statute  was  considered  as  a  tenancy  at  will,  hath  been  since  con- 
strued to  enure  as  a  Tenancy  from  year  to  year,  Clayton  v.  Blakey,  8  T.  R.  3.;  so  that  though 
a  parol  agreement  be  void  as  to  the  duration  of  the  lease,  yet  it  will  regulate  the  terms  on 
•which  the  tenancy  subsists  in  other  respects,  as  the  rent,  the  time  of  year  when  the  tenant  i* 
to  quit,  &c.  Doe  v.  Bell,  5  T.  R.  471.  Roe  v.  Ward,  i  H.  Bl.  Rep.  97.  Doe  v.  Weller,  7  T.  R. 
478.  Taking  it  too  that  such  an  agreement  creates  a  mere  tenancy  at  will,  yet,  if  that  relation 
be  not  determined  before  the  day  of  the  demise  laid  in  the  ejectment,  the  lessor  cannot 
recover;  for  a  tenant  at  will  is  not  a  trespasser.  Goodtitle  v.  Herbert,  4  T.  R.  68o.jj 
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[T.  2.  When  forfeited.] 

TJTERE  it  is  to  be  observed,  that  any  act  of  the  lessee,  by 
which  he  disaffirms  or  impugns  the  title  of  his  lessor, 
occasions  a  forfeiture  of  the  lease.  For  to  every  lease  the  law 
tacitly  annexeth  a  condition,  that  if  the  lessee  do  any  thing  that 
may  impair  the  interest  of  his  lessor,  the  lease  shall  be  void,  and 
the  lessor  may  re-enter.  Indeed,  every  such  act  necessarily 
determines  the  relation  of  landlord  and  tenant;  since  to  claim 
under  another  and  at  the  same  time  to  controvert  his  title,  to 
hold  under  a  lease,  and  at  the  same  time  to  destroy  the  interest 
out  of  which  the  lease  ariseth,  would  be  the  most  palpable  in- 
consistency. 

A  lessee  may  thus  incur  a  forfeiture  of  his  estate  by  act  in 
pais,  or  by  matter  of  record.  By  matter  of  record  —  where  he 
sues  out  a  writ,  or  resorts  to  a  remedy,  which  claims  or  supposes 
a  right  to  the  freehold;  or,  where  in  an  action  by  his  lessor 
grounded  on  the  lease,  he  resists  the  demand  under  the  grant  of 
a  higher  interest  in  the  land';  or,  where  he  acknowledges  the  fee 
to  be  in  a  stranger  :  for  having  thus  solemnly  protested  against 
the  right  of  his  lessor,  he  is  estopped  by  the  record  from  claiming 
an  interest  under  him.  By  act  in  pais  —  as  where  he  aliens  the 


in  marg. 
a  Lev.  52. 
(a)  Co.  Litt. 
25 1. b.   i Burr. 
'92.    (4)  But, 
if  tenant  for 


Co.  Litt.  251, 
352.     Hawk. 
Abr.     Co. 
Litt.  359. 
Dickey  v. 
Spencer, 

3  Leon.  169. 
Moore,  an. 
Goulds.  40. 
S.  C.     Godb. 
105.  seems  to 

beS.C.  Bark-  estate  jn  fee>  ra\     jjut  t]ien  ^e  alienation  must  be  by  such  mode 
liowse  s  case,        c  j-i  •»•  .1  ^        *•   .1 

4  Leon. "          °*   conveyance   as   displaces   or   divests  the   estate   or   the   re- 

Dy.aoQ.pl. 21.  versioner  (b} ;  for  if  it  have  not  that  effect,  the  law  will  not  ad- 
judge it  a  forfeiture.  It  must  be  therefore  by  feoffment  with 
livery  (c) ;  for  this  only  operates  upon  the  possession,  and  effects 
a  disseisin.  It  cannot  be  by  a  grant,  or  any  conveyance  in  the 
nature  of  a  grant,  such  as  lease  and  release,  bargain  and  sale; 
conveyances  of  this  kind  operating  only  on  the  grantor's  interest, 
years,  the  re-  antj  passjng  on]y  what  he  may  lawfully  depart  with.  And  as  it 
mainder  being  cannot  be  by  grant,  of  course  no  forfeiture  can  by  this  way  be 
in  the  king,  incurred  of  an  estate  of  those  things  which  lie  merely  in  grant, 
make  a  feoff 

ment  in  fee,  this  is  a  forfeiture ;  and  yet  no  reversion  or  remainder  is  divested  out  of  the  king; 
and  the  reason  is,  in  respect  of  the  solemnity  of  the  feoffment  by  livery,  tending  to  the  king's 
disherison.  Co.  Litt.  251.  b.  (c)  But  even  in  this  case,  the  person  entitled  to  take  ad- 
vantage of  the  forfeiture  is  not  bound  to  do  so,  nor  to  enter  till  the  expiration  of  the  lease, 
a  Sch.  &  Lefr.  99. 

A  lease  by  the  tenant  for  a  greater  number  of  years  than  he 
has  in  the  land  occasions  no  forfeiture;  because  it  is  only  a 
contract  between  him  and  his  under-lessee,  which  does  not 
operate  upon  the  interest  of  the  lessor  to  affect  him  with  any 
a  clause  of  re-  prejudice, 
entry  in  a 

lease  for  99  years  determinate  on  three  lives  in  case  the  lessee,  his  executors,  administrators, 
or  assigns,  should  lease  for  more  than  seven' years  without  licence;  the  third  life  being  in 
possession  under  his  father's  will,  and  being  his  executor,  leased  for  fourteen  years;  Lord 
Chancellor  held  this  lease  to  be  no  breach  of  the  condition,  because  it  is  not  for  a  certain 
time  of  duration,  for  life  is  uncertain;  and  the  lease  is  not,  nor  could  it  be,  for  fourteen  years 
absolutely  in  all  events,  but  must  determine  with  the  life-interest  in  the  lessor.  Northcote  v. 
Duke,  2  Eden,  319.  Auibl.  511.  S.  C.|| 

For- 


Eastcourt  v. 
Weeks,  Salk. 
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Forfeitures  are  also  incurred  by  the  breach  of  express  or  A  condition 
conventionary  conditions  ;  for  the  lessor  having  the  jus  dispo-  for  re-entry 
nendi,  may  annex  whatever  conditions  he  pleases  to  his  grant,  cannot  be 

•j   j     u       i  ^   -11        i  A.I,  *•*.    ir    created  but  by 

provided  they  be  not  illegal,  nor  repugnant  to  the  grant  itselr,  cxpresswords 

and  upon  the  breach  of  those  conditions  may  avoid  the  lease.        Machel  and 

Dunton's 
case,  2  Leon.  33.  ;  neither  can  it  be  reserved  to  a  stranger.     Doe  v.  Lawrence,  4  Taunt.  23. 

||  Conditions  of  this  sort  are  generally  inserted  with  a  view  to  Co.Litt.  214. 
secure  the  payment  of  the  rent,  to  prevent  the  commission  of  But  tne  as- 

waste,  or  to  restrain  the  alienation  of  the  estate  without  the  licence  SI?nor  •*• 

term,  with  a 

of  the  lessor.  right  of  re- 

entry  on  breach  "of  a  condition,  may  enter  for  the  condition  broken,  although  he  has  no  rever- 
sion.   Doe  v.  Bateman,  2  B.  &  A.  168. 

A  condition  of  re-entry,  if  the  rent  be  behind  for  any  given  Co.Litt.  29.8- 
time  after  the  day  prescribed  for  payment,  is  not  saved  by  the  Plowd.7o.a.b 
attendance  of  the  lessee  with  the  rent  on  the  first  day  of  pay- 
ment; for  if  the  lessor  be  not  then  there  ready  to  receive  it,  the 
lessee  must  attend  again  on  the  last  day. 

But  to  enable  the  lessor  to  take  advantage  of  a  condition  of 
re-entry  upon  the  non-payment  of  rent,  several  previous  cere- 
monies are  required,  which  are  treated  of  under  tit.  Condi  t  ion,  (O.) 
supra,  and  tit  Rent,  (I.)  (K.)  infra. 

A  lease  was  made  for  fourscore  years  of  a  house,  with  a  con-  Stweton 
dition  that  the  lessee,  his  executors  and  assigns,  should  repair, 


and  if,  upon  lawful  warning  given  by  the  lessor,  his  heirs  and  Qwen'5Ij4> 
assigns,  the  house  should  not  be  repaired  within  six  months,  it  s.  C.  by  the 
should  be  lawful  for  the  lessor,  his  heirs  and  assigns,  to  enter  :  name  of 
the  lessee  underlet  the  house,  and  the  lessor  assigned  the  rever-  Streetinan  v. 
sion  ;  and  the  assignee  gave  the  warning  at  the  house  to  the  yi^^'f,^ 
under-lessee.      It    was    adjudged    that    this    notice    to     the  s.  c.  by  the 
under-lessee  was  not   good,  there  being   no    privity    between   nameofSwel- 
him  and  the  assignee  of  the  reversion.     And  a  distinction  was  na™  v-  Cut*> 
taken  between  rent  and  a  condition  for  repairs  ;  for  this  last  is  g  ^by'uie'*' 
merely  collateral  to  the  land,  and  personal,  and  therefore  warning  name  of 
is  not  of  necessity  to  be  given  at  the  house,  but  notice  of  the  Stretton  v. 
want  of  repairs  ought  to  be  given  to  the  person  of  the  lessee,  Gush. 
who  has  the  grand  interest. 

Conditions  in  restraint  of  alienation  are  legal  and  usual  (a)  ;  (a)  But  under 
but  it  is  not  every  alienation  which  falls  within  a  eenei'al  con-  an  agreement 

C  1 

dition  not  to  alienate.     Alienations  which  are  consequences  of  tor  a 
law,  and  do  not  take  place  directly  by  the  act  of  the  party,  such  j)e  an 
as  arise  from  (6)  committing  an  act  of  bankruptcy,   or  (c)  con-  stipulation 
fessing  a  judgment,  by  which   the  term  is  taken  in  execution,  that  it  shall 

provided   there    be    no    collusion  (rf),    are    not    considered    as  contain  •" 
c  ,          ,  .  .  usual  cove- 

breaches  ot  a  general  condition.  nants  the 

lessor  is  not  entitled  to  have  a  covenant  of  this  sort  inserted.  The  right  of  the  lessee  to 
have  the  estate  without  any  restraint,  beyond  what  is  imposed  upon  it  by  operation  of  law, 
is  an  incident  to  his  estate,  and  cannot  be  taken  away  or  abridged  but  by  express  and  specific 
contract.  There  was  for  some  time  a  contrariety  of  opinion  upon  this  subject,  as  will  appear 
from  the  cases  here  referred  to  ;  but  the  point  seems  to  be  now  settled.  Henderson  v.  Hay, 
3  Br.  Ch.  Rep.  632.  Morgan  v.  Slaughter,  i  Esptn.  N.  P.  8.  Folkingham  v.  Croft.  3  Austr.  703. 
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Jones  v.  Jones,  laVes.  186.  Vere  V.  Loveden,  id.  179.  Browne  v.  Rabam,  15  Ves.  538. 
Church  v.  Erovvn,  id.  258.  Where  there  was  a  stipulation  that  the  lease  should  contain  the 
usual  covenants  in  the  neighbourhood  of  the  land  demised,  and  it  appeared  on  the  face  of  the 
agreement  to  be  the  intention  of  the  parties  to  be  guided  by  local  usage,  an  inquiry  was 
directed,  whether  a  covenant  not  to  assign  was  a  usual  and  customary  covenant  in  that 
neighbourhood.  Boardman  v.  Moslyn,  6  Ves.  467.  (i)  Goring  v.  Warner,  7  Vin.  Abr.  85.  pi.  9. 

1  Equ.  Ca.  Abr.  loo.  pi.  3.     Philpot  v.  Hoare,  2  Atk.  220.    Hence  a  general  practice  now 
obtains  of  inserting  in  leases  a  special  proviso  in  case  of  such  an  event.    Roe  v.  Galliers, 

2  T.  R.  133.    (c)  Doe  v.  Carter,  8  T.  R.  57.    (d)  8  T.  R.  300. 


But  this  exception  from  forfeiture  in  the  case  of  bankruptcy 
is  only  in  favour  of  general  creditors,  and  not  of  particular 
assignees.  And  taking  the  benefit  of  an  insolvent  act  is  a  breach 
of  even  such  general  covenant  against  alienation,  because  it  is  in 
the  nature  of  a  voluntary  alienation. 


It  would  seem  that  a  devise  of  a  term  is  a  breach  of  a  cove- 
nant not  to  assign ;  but  the  making  of  a  will  (a),  whereby  the 
term  vests  in  the  executor,  is  not  so.  (b) 


Weatherall 
v.  Geering, 

12  Ves.  512. 
AmbL  480. 
S.C.    Shee 
v.  Hale, 

13  Ves.  404. 

Knight 
v.  Morz, 
Cr.Eliz.  60. 
Barry  v. 

Taunton,  Id.  330,  331.  Poph.  106.  S.  C.  (a)  Poph.  106.  cites  Roper  v.  Roper  as  so  ad- 
judged .  Vide  2  Eden.  377.,  the  words  of  LordNorthington.  (b)  But  see  Fox  v.  Swann,  Sty.483., 
where  it  is  said,  that  a  devise  of  the  term  would  not  be  a  breach  of  the  condition ;  and  see 
also  the  dictum  of  the  court  in  Crusoe  v.  Bugby,  according  to  Wilson's  report  of  that  case, 
3  Wils.  237.,  and  what  is  said  by  Bayley  J.,  in  Doe  v.  Bevan,  3  M.  and  S.  361.  But  see  Parry 
v.  Harbert,  Dy.  45.  b.  4  Leon.  5.  S.  C.  i  Ro.  Rep.  314-  S.  C.  cited.  Anon.  3  Leon.  67. 

(c)  Crusoe  v.         It  has  been  determined  (c),  that  a  covenant  not  to  assign  will 
Bngby,  237.  not  restrain  an  underletting.  But  a  covenant  (d)  not  so  underlet 
aB'**fcP'  will  restrain  an  assignment,  both  according  to  the  letter  and 

(d)  Greenaway  spirit  of  it.     And  a  covenant  (e)  not  "  to  let  or  assign,"  com- 
v.  Adams,  prehends  an  underlease. 

i*  Ves.  395. 

(e)  Roe  v.  Harrison,  a  T.  R.  425. 

Roe  v.  Sales,  Where  there  was  a  proviso  for  re-entry,  in  case  the  tenant 
i  M.  &  8.297.  should  demise,  lease,  grant,  or  let  the  premises,  or  any  part  or 
parcel  thereof,  or  convey,  fyc.  to  any  person  whomsoever,  for 
all  or  any  part  of  the  term,  without  licence;  and  the  lessee, 
without  licence,  agreed  with  a  person  to  enter  into  partnership 
with  him,  and  that  he  should  have  the  use  of  parts  of  the  pre- 
mises exclusively  to  himself,  and  the  rest  jointly  with  the  lessee, 
and  accordingly  let  him  into  possession;  it  was  holclen  that  the 
lessor  was  entitled  to  re-enter. 

Where  the  condition  in  restraint  of  alienation  was  confined  tc 
the  lives  of  the  lessor  and  lessee,  an  assignment  by  the  lessee's 
executor  was  holden  to  be  no  breach  of  it,  because  it  was  extin- 
guished by  the  death  of  one  of  them.  But  in  a  late  case, 
wherein  there  was  a  proviso  against  alienation,  except  by  will, 
and  the  lessee  devised  the  term  to  his  wife,  and  appointed  her 
one  of  his  executors,  and  she  joined  with  the  other  executors  in 
selling  the  term  for  the  purpose  of  paying  debts,  the  court  ot 
Common  Pleas  seemed  to  consider  the  executors  (though  the 
point  was  not  expressly  decided)  as  not  within  the  exception, 
as  to  alien  without  licence. 

Exccuton 


Dy.65-1'- 
Moore,  n. 
pi.  40. 

Lloyd  v. 

Crispe, 

5  Taunt.  249. 
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Executors   and  administrators   are   clearly   restrained  from  Roe  v. 
alienating,  without  licence  by  a  covenant  which  expressly  names  Harrison, 
them;  but  it  seems  unsettled  whether  they  are  so  (a),  where  the  ni  •  ***" 
covenant  is  only  by  the  lessee  and  his  assigns.  Moore,  44. 

(a)  See  Doe   v.  Bevan,  3  M.  &  8.353.     Smallpiece  v.   Evans,  i  And.  124-     Sir  William 
More's  case,  Cr.  Eliz.  46. 

A  proviso  against  alienation  without  licence  is  determined  by  Dumpor's 
a  general  licence  to  assign  quibuscunque.     And  it  will  be  also  case,4Co.ii9. 
determined  by  a  licence  to  assign  to  a  particular  person.  (1)  gr^,    '    ls' 

(b)  Bruinmell  v.  Macpherson,  14  Ves.  173.    Hussey  v.  Starre,  3  Keb.  604.  ace.    Lord  Chan- 
cellour,  in  giving  judgment  in  the  case  of  Brummell  v.  Macpherson,  cited  and  relied  upon  a  case 
in  Dy.  152.  a.,  referred  to  in  the  argument  in  Dumpor's  case,  in  which  there  was  a  proviso  that 
neither  the  lessee  nor  his  executor?,  nor  assigns,  should  alien  or  grant  over  the  term  to  any 
person  or  persons,  without  licence  of  the  lessor,  but  to  the  wife  or  one  of  the  children  of  the 
lessor.     The  lessee  died,  and  his  executors  granted  the  term  to  one  of  the  lessee's  sons  ac- 
cording to  the  proviso.    The  question  was,  whether  the  son  could  grant  it  over  without 
licence.     And  it  seemed  to  Brooke,  Browne,  and  Dyer,  that  he  could  not;  but  by  Stamforde 
and  CatJin,  he  might,  because  the  restraint  in  the  clause  was  determined  when  the  grant  was 
made  to  the  son.     Sed  qiuere  hoc,  adds  the  reporter.    And  see  Thornhil  v.  Adams,  Cr.  Eliz. 
757.,  and  Anon.  Dy.  6.  b.  7.  a.  &  b.    Though  it  be  the  established  doctrine  both  at  law  and  in 
equity  that  a  covenant  not  to  assign  without  licence  being  once  dispensed  with,  the  condition 
is  gone;  yet  the  principle  LJ  so  extremely  questionable,  that  the  Court  will  not  extend  it. 
Where,  therefore,  the  licence  was  to  be  in  writing,  it  would  not  allow  a  mere  act,  not  establish- 
ing whether  the  party  meant  a  licence  general  or  particular,  to  be  considered  as  a  general 
licence ;  it  would  not  construe  a  permission  to  carry  on  one  trade  to  be  a  general  licence  for 
any  trade.     Macher  v.  The  Foundling  Hospital,  i  Ves.  &  Beam.  188. 

If  a  lease  be  made  to  three,  upon  condition  that  they  or  any  Leeds  v. 
of  them  shall  not  alien  without  licence,  a  licence  to  one  will  Compton, 

destroy  the  condition  as  to  all ;  for  if  it  were  good  as  to  the  other  c     d  m  *  c°- 

I2o.a.    Godb. 
two,  it  would  be  in  enect  apportioning  it,  which  cannot  be  dene  9g.  &  4  Leon. 

by  the  act  of  the  parties.  58.S.C.  some- 

what differ- 
ently reported.  So,  where  in  Dy.  324.  it  was  said,  that  if  a  man  leases  lands  upon  condition 
not  to  alienate,  and  after  the  lessee  aliens  part  with  the  consent  of  the  lessor,  he  cannot  alien 
the  residue  without  further  licence ;  Popham  C.  J.  denied  it  to  be  law,  because  the  condition 
cannot  be  apportioned  by  the  act  of  the  party,  but  the  licence  for  part  determines  the  whole^ 
4  Co.  120.  a. 

Where  a  lease  was  granted  to  B.,  with  a  proviso  for  re-entry  Doe  v.  Smith, 
on  the  breach  of  any  of  the  covenants  on  the  part  of  the  lessee,  I  ^larsh.  359. 
one  of  which  covenants  was,  that  B.,  his  executors,  or  admi-  5  Taunt.  795. 
nistrators,  (not  mentioning  assigns(c\}  should  not  underlet  with-  (c\  jjacj  t}1js 
out  licence;   and  B.   became  a   bankrupt,   and  his   assignees  word  been 
assigned  to  C,  who,  after  B.  had  obtained  his  certificate,  re-  inserted,  it 
assigned  to  him,  and  he  thereupon  underlet;  it  was  holden,  that  ^    ^'^ 
B.  having  been  discharged  at  the  time  of  his  bankruptcy  from  made  no 
all  covenants  in  the  lease  by  the  statute  of  49  G.  3.  c.  121.  §  19.,  difference, 
the  underletting  by  him,  which  was  in  the  character  of  assignee,  Doe  v-  Sevan, 
was  no  forfeiture  of  the  lease.  3  M  &  S.  353. 

Cases  of  forfeiture  are  not  favoured  in  law ;  and  where  the  Pennant's 
forfeiture  is  once  waived,  the  Court  will  not  assist.     Acceptance  ^ase|.]Co' 64* 
of  rent  will  be  considered  as  a  waiver,  if  it  appear  that  at  the  ^  ^3^y 

3  L  4  time 
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time  the  lessor  received  the  rent  he  had  notice  of  the  breach  of 
the  condition. 


the  name  of 

Harvey  v. 

Oswald, 

Moore,  456.  S.  C.     a  Anders.  90.  S.C.  cited  in  Doe  v.  Harrison,  ^  T.  R.  431.     Goodright  v 

Davids,  Covvp.  803. 


Doe  v.  Allen, 
3  Taunt.  78. 


Doe  v.  Bliss, 
4  Taunt.  735. 


Hill  v.Barclay 
i^Vcs.  64 


Co.  Litt. 
a  15.  a.    Doe 
v.  Butcher, 
Dougl.5o. 
Goodright  v. 
Humphrys, 
id.  53.  n. 
Sexton  v. 
Boyle,  Vein. 
&  Soriv.  414. 


Doe  v.  Clarke, 
8  East,  185. 
Doe  v.  Hawke, 
a  East,  48 1. 


(a)  8T.R.57- 


Lord  Eldon 
observes,  that 
the  juris- 
diction exer- 


If  a  lessee  exercises  a  trade  on  the  demised  premises,  by  which 
he  gives  a  right  of  re-entry  to  the  lessor  by  the  terms  of  the 
lease,  the  lessor  does  not  by  merely  lying  by,  and  witnessing  the 
act  for  six  years,  waive  the  forfeiture;  for  to  that  purpose  some 
positive  act  affirming  the  tenancy  is  necessary.  But,  if  he  saw 
the  lessee  expend  money  in  improvements  with  a  view  to  the 
premises  being  so  occupied,  it  might  be  evidence  to  be  left  to  a 
jury  of  his  consent  to  such  alteration  of  the  premises. 

A  lessor,  who  has  a  right  of  re-entry  on  a  breach  of  covenant 
not  to  underlet,  does  not  by  waiving  his  entry  on  one  under- 
letting, waive  his  right  to  re-enter  on  a  subsequent  underletting; 
nor,  under  a  covenant  for  repairs,  does  he  by  a  waiver  on  one 
breach  bar  himself  of  his  right  of  re-entry  on  a  subsequent 
breach. 

Where  there  was  a  right  of  entry  upon  breach  of  either  of 
two  distinct  covenants,  the  one  to  repair  generally,  the  other  to 
repair  within  three  months  after  request;  the  lessor,  by  requiring 
the  repairs  to  be  done  within  three  months,  was  considered  as 
having  dispensed  with  his  right  of  entry  under  the  general 
covenant. 

But  with  respect  to  the  waiving  of  forfeitures,  we  are  to  dis- 
tinguish between  those  cases  where,  by  the  terms  of  the  contract, 
the  estate,  upon  the  tenant's  doing  or  failing  to  do  what  he  has 
stipulated  to  do  or  abstain  from,  is  only  determinable,  and  those 
where  it  absolutely  determines;  where  the  lease  is  only  voidable, 
and  where  it  is  merely  void.  In  the  first,  only  a  right  of  avoid- 
ing the  lease  accrues  to  the  lessor,  which  right  he  may  waive,  as 
he  may  any  other  that  is  merely  personal.  In  the  last,  the  con- 
tract is  at  an  end ;  the  lease  is  determined ;  the  lessee  has  no 
interest  upon  which  the  will  of  the  lessor  can  attach. 

Where  a  lease  was  made  for  years,  if  the  lessee,  his  executors, 
or  administrators,  should  so  long  inhabit  and  dwell  in  the  farm 
demised,  and  actually  occupy  the  lands,  and  not  let  or  assign 
over ;  and  he  became  a  bankrupt,  and  the  assignees  entered  and 
sold  the  premises;  it  was  holden,  that  the  lease  was  void  without 
entry,  because  this  was  not  the  case  of  a  forfeiture,  but  the  actual 
occupation  by  the  tenant  was  annexed  as  a  condition  to  the  lease. 
And  it  was  said,  that  the  determination  of  the  lease  by  such  a 
condition  in  cases  of  bankruptcy  had  been  considered  as  a  settled 
point  in  the  case  of  Doe  v.  Carter,  (a) 

A  court  of  equity  will  occasionally  relieve  against  a  forfeiture 
and  right  of  re-entry. 

In  cases  of  a  covenant  and  clause  of  re-entry  for  non-payment 
of  rent,  it  relieves  the  tenant,  on  payment  of  the  rent,  with 
interest  and  all  expenccs ;  and  it  docs  so  upon  the  erroneous 

notion, 
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notion,  that  by  this  means  the  party  is  put  in  just  the  same  state  cised  in  this 
as  if  the  rent  had  been  paid  at  the  time  stipulated.     The  same  case  of  rent 

relief  may  now  be  had   at  law  under  the  statute  of  4  G.  2.  s*e'?s  to  rest' 
0     ,     J  at  the  present 

c.  28.  §  4.  day,  more 

upon  the  legislative  authority  of  the  stat.  4  G.  ^.  than  upon  any  fair  and  reasonable  ground 
to  be  maintained  in  a  court  of  equity.    Hill  v.  Barclay,  18  Ves.56. 

But  in  this  case,  if  it  appear  that  the  lessor  is  proceeding  not  Wadman  v. 
only  for  the  rent,  but  for  the  breach  of  other  covenants,  against  Calcraft, 
the  breach  of  which  equity  will  not  relieve;  though  the  Court  1° 
will  not  permit  him  to  take  out  execution  on  a  verdict  for  the  BulL 
non-payment  of  the  rent,  yet  it  will  not  restrain  him  from  pro- 
ceeding on  the  breaches  of  those  other  covenants.     And  an  in-  Lovat  v.  Lord 
junction  has  been  refused  on  a  verdict  in  ejectment  upon  the  Ranelagh, 
proof  of  the  breach  of  one  covenant,  against  which  relief  might  2.   es* 
have  been  had,  it  appearing  that  the  lessor  was  prepared  to 
prove,  at  the  trial,  other  breaches  against  which  relief  could  not 
have  been  had,  but  was  stopped  by  the  judge,  who  held  it  un- 
necessary to  go  into  further  evidence. 

Where  by  a  covenant  upon  the  breach  of  which  the  right  of  Sanders  v. 
re-entry  arose,  the  lessee  was  to  lay  out  a  specific  sum  in  repairs  Pop6*  i»Ves. 
in  a  given  time;  Lord  Erskine  thought,  that  as  the  lessee  offered  ^wiis  v^VesT 
afterwards  to  lay  out  that  sum  ;  as  it  did  not  appear  that  there  j^  4-,  ' 
had  been  any  dealing  by  request  and  refusal  between  him  and 
the  lessor  in  the  period  during  which,  by  the  express  covenant, 
the  money  ought  to  have  been  applied  ;  and  as  the  lessor  could 
not  be  injured  by  the  expenditure  of  that  sum,  with  an  increase 
after  the  time  had  expired,  and  all  the  costs,  relief  was  in  the  The  injunc- 
discretion  of  the  court.  t>°n  .had  been 

continued  by 

an  order  of  the  Master  of  the  Rolls,  which  implied  a  declaration  of  his  opinion  that  the  case 
might  admit  relief. 


But  this  decision  was  not  well  received  in  Westminster 
where  it  was  considered  as  resting  more  upon  dicta  than  autho- 
rities, and  as  certainly  going  farther  than  any  authority  war- 
ranted. And  in  a  later  case,  where  there  was  a  like  covenant  to  Bracebridge 
lay  out  a  sum  of  money  in  repairs  within  a  given  time,  the  v-  Buckley, 
Court  of  Exchequer  (dissent.  Wood  B.)  refused  relief;  and  that,  *price>*°°- 
notwithstanding  there  had  been  no  requisition  made  by  the  lessor 
for  performance  of  the  covenant,  and  he  had  suffered  the  lessee 
to  continue  in  possession  for  three  years  after  the  breach  of  it, 
but  without  receiving  rent  from  him  in  the  mean  time,  or  other- 
wise recognizing  the  subsistence  of  the  tenancy.  The  time  within 
which  the  covenant  was  to  be  performed  having  been  limited  by 
the  lease,  was  considered  as  equivalent  to  a  specific  requisition  of 
performance  by  the  lessor,  and  the  neglect  on  the  part  of  the 
lessee  as  tantamount  to  a  refusal  at  law.  The  court  grounded 
its  refusal  to  relieve  upon  this,  that  it  has  no  means  in  such  a 
case  of  ascertaining,  or  making  compensation  to  the  covenantee. 

There  have  been  several  decisions  in  cases  of  this  sort,  the  Rolfe  v. 
general  result  and  effect  of  which  would  seem  to  be,  that  where  Hams»aPnce» 
the  court  will  relieve,  the  omission  must  be  the  effect  of  incvit-  v°Lyon,3Ves! 
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able  accident;  and  the  injury  or  inconvenience  arising  from 
it  must  be  capable  of  compensation;  but  that  where  the  trans- 
gression is  wilful,  or  compensation  impracticable,  the  court  will 
not  interfere. 

Proceeding  on  these  principles,  the  court  has  refused  to  relieve 
on  a  breach  of  covenant  to  insure  against  fire.  The  omission  to 
insure  is  stronger  indeed  against  the  tenant  than  the  omission  to 
repair ;  because,  in  the  latter  case,  the  landlord  may  by  exercising 
due  vigilance  see  to  the  observance  of  the  covenant;  but,  in  the 
former,  where  the  lessee  has  undertaken  to  keep  insured,  the 
landlord  must  rely  upon  him  for  the  fulfilment  of  his  obligation. 
So,  relief  will  not  be  given  upon  a  breach  of  covenant  not 
to  assign  without  licence.  It  cannot  relieve  against  such  a  for- 
feiture, as  is  said  in  one  case(a),  "  because  it  is  unknown  what  shall 
"  be  the  measure  of  the  damages."  "  That  is  known  in  a  sense,"  (i) 
observed  Lord  Eldon,  "  as,  if  the  remedy  was  sought  in  an  action 
'*  of  covenant,  the  law  supposes  the  damage  in  compensation : 
"  but  the  court  means,  that  relieving  against  the  forfeiture  they 
"  are  to  have,  not  the  casual  opinion  of  a  jury,  but,  as  it  is 
"  expressed  in  some  cases,  some  certain  rule  to  go  by." 

Where  there  was  a  written  agreement  for  a  lease,  in  which  it 
was  stipulated  that  there  should  be  inserted  in  the  lease  a  pro- 
viso for  re-entry  upon  breach  of  any  of  the  covenants;  if  the 
tenant  has  occupied  under  the  agreement,  and  acted  in  such  a 
manner  as  would  have  given  a  right  of  entry  to  the  lessor  if  the 
lease  had  been  actually  made ;  the  Court  of  Chancery  will  not 
enforce  a  specific  performance  of  the  agreement  upon  the  appli- 
cation of  the  tenant,  unless  there  has  been  a  waiver  of  the  for- 
feiture on  the  part  of  the  lessor;  nor,  if  it  decrees  a  specific 
performance,  will  it  allow  the  lessor  to  take  advantage  of  the 
circumstance  of  the  lease  bearing  date  before  it  was  made,  with- 
out giving  the  tenant  the  benefit'of  the  waiver  of  the  forfeiture. 


See  the  very 
learned  and 
ingenious 
argument  for 
the  appellant 
in  the  case  of 
Lee  v.  Vernon, 
5Br.P.C.  10.; 
and  see  also 
Mr.Butler's 
note  in  his 
edition  of  Co. 
Litt.  293.  b. 

1 6  Ves.  84. 
y  Vus.  330. 


(U)  Of  the  Renewal  of  Leases,   by  whom,  and  for 
whose  Benefit. 

IT  has  been  a  practice,  particularly  in  leases  from  the  crown, 
from  the  church,  and  from  other  corporations,  to  grant  a 
further  term  to  the  old  tenants  in  preference  to  strangers;  and 
as  the  expectation  of  renewal  is  rarely  disappointed,  such  tenants 
are  considered  as  having  an  ulterior  interest  beyond  their  sub- 
sisting term.  This  interest  is  generally,  but  improperly,  called 
their  tenant-righf  of  renewal;  for  a  mere  preference  thus 
voluntarily  given,  in  any  individual  instance,  can  never  grow  up 
into  a  compulsory  obligation.  A  right  to  renewal  can  be  founded 
only  on  the  custom  of  the  country  in  which  the  land  lies,  or  upon 
express  contract.  Indeed  a  very  great  judge  has  said,  that  an 
agreement  by  a  man  having  an  estate  of  inheritance  to  make 
leases  with  covenant  for  perpetual  renewal,  each  lease  to  contain 
the  same  covenant  for  ever,  is  a  species  of  coritract  not  to  be 

executed ; 
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.  executed;  a  doctrine,  however,  which  that  learned  judge  never 
brought  himself  up  to  act  upon,  and  which  cannot  possibly  be 
admitted;  for  it  has  been  so  long  held,  that  such  a  covenant 
ought  to  be  carried  into  execution,  that,  whether  the  judgment 
was  originally  right  or  wrong,  it  is  so  covered  and  sanctioned 
by  decision,  that  it  would  be  infinitely  too  dangerous  now  to 
interpose  a  new  rule  in  such  cases.  But,  though  independently 
en  contract  or  custom,  and  merely  as  between  landlord  and 
tenant,  there  be  no  obligation  upon  the  former  to  renew  with 
the  latter ;  yet  the  almost  invariable  recurrency  of  the  grant  to 
the  same  objects,  has  begotten  an  idea  of  something  like  property, 
and  men  have  been  so  far  from  treating  this  ulterior  interest  as 
precarious,  that  they  have  acted  upon  it,  as  if  it  were  fixed  and 
certain.  Hence,  leases  of  this  sort  are  become  a  fund  for  settle- 
ments of  every  kind,  for  mortgages  and  other  securities ;  and  are 
subjected  to  the  same  limitations,  and  applied  to  the  same  pro- 
visions with  the  most  permanent  interests. 

This  tenant-right,  as  it  is  called,  is  recognized  and  protected  a  Atk.  597. 
by  courts  of  equity  in  many  instances.     Hence,  where  a  trustee,  2  g  p* 

executor,  or  guardian,  avails  himself  of  his  situation,  and  gets  a 
renewal  of  a  lease  for  his  own  benefit,  the  courts  will  direct  it  to 
be  for  the  use  of  the  cestuy  que  trusts,  or  persons  beneficially  in- 
terested in  the  old  lease.     So,  where  a  person  who  has  only  a 
partial  interest  as  tenant  for  life,  mortgagee,  or  mortgagor,  from 
the  circumstance  of  being  in  possession,  takes  the  opportunity  of 
renewing,  such  renewal  shall  be  for  the  benefit  of  the  person  en- 
titled to  the  reversion.     And  according  to  the  broad  principles 
of  equity,  it  should  seem,  that  wherever  a  grant  of  a  reversionary 
term  is  obtained  (a)  to  the  prejudice  of  the  old  tenant,  by  undue  (a]  Parker  r. 
means,  whether  by  suggestiofalsi,  or  suppressio  vert,  the  party  so  Booth,  9  Ves. 
obtaining  it,  though  an  entire  stranger,  shall  not  be  permitted  s*3' 
to  hold  it  to  his  own  use. 

A  lease  of  the  profits  of  a  market  was  devised  to  a  trustee,  in  Keech  v. 
trust  for  an  infant :  before  the  expiration  of  the  term,  the  trustee  Sandford,  Or 
applied  to  the  lessor  for  a  renewal  for  the  infant's  benefit,  which  }j"^!° 
lie  refused,  in  regard  that  it  being  only  the  profits  of  a  market,  \  EQ.  ^ 
there  could  be  no  distress,  and  it  must  rest  solely  on  covenant,  Abr.  741. 
which  the  infant  could  not  bind  himself  in ;  on  which  the  trustee  &el.  ^a-  *n 
got  a  lease  to  himself.    It  was  decreed  by  Lord  Chancellour  King,  g^ffJe  J  f" 
that  the  lease  should  be  assigned  to  the  infant;  that  the  trustee  Miliett,  ?Br. 
should  be  indemnified  from  the  covenants  of  the  lease,  and  should  P.  C.  367. 
account  for  the  profits  since  the  renewal.     His  lordship  said,  he  Griffin  v. 
must  consider  this  as  a  trust  for  the  infant;  for  if  a  trustee,  on  ^dv'  *  a 
refusal  to  renew,  might  have  a  lease  to  himself,  few  trust-estates 
would  be  renewed  to  cestuy  que  trust :  that  the  trustee  should 
rather  have  let  it  run  out,  than  to  have  had  the  lease  to  himself: 
that  it  may  seem  hard,  that  the  trustee  is  the  only  person  of  all 
mankind  who  may  not  have  the  lease;  but  it  is  very  proper  that 
the  rule  should  be  strictly  pursued,  and  not  in  the  least  relaxed; 
for  it  is  very  obvious  what  would  be  the  consequence  of  letting 
trustees  have  the  lease,  on  refusing  to  renew  to  cestuy  que  trust. 

A  lessee 
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A  lessee  for  years,  subject  to  a  trust,  devised  residuum  bonorum  : 
the  estate,  if  all  sold,  would  but  pay  the  debts  :  the  executor  paid 
the  debts,  and  renewed  the  lease  for  a  further  term,  it  being  a 
church  lease,  and  offered  to  account,  if  any  profits  should  arise 
out  of  the  old  term.  It  was  insisted,  that  by  paying  debts  to  the 
value,  the  property  was  altered,  and  vested  in  him  in  his  own 
right.  But  the  Lord  Keeper  decreed  the  executor  to  account 
for  the  new  as  well  as  the  old  lease;  and  asked,  if  the  executor 
acquainted  the  church  with  his  case,  and  declared  that  he  would 
renew  and  take  it  for  the  time  of  the  old  term,  to  the  benefit  of 
the  creditors  and  executorship,  and  the  rest  for  himself?  By 
the  French  law,  his  lordship  said,  no  churchman  can  make  a 
lease  to  any  but  the  old  tenant,  unless  it  first  be  refused  by  the 
old  tenant. 

An  executor  in  trust  for  an  infant  of  a  lease  for  99  years,  de- 
terminable  on  lives,  renewed  the  estate  for  lives  absolutely.  It 
was  holden  that  the  renewed  lease,  though  for  lives  only,  should 
follow  the  nature  of  the  original  lease,  and  go  to  the  personal 
representatives  of  the  infant. 

||  If  a  person  jointly  interested  in  a  lease  with  an  infant  get  a 
renewal  to  himself  only,  and  the  lease  prove  beneficial,  he  shall 
be  held  to  have  acted  as  trustee,  and  the  infant  may  claim  his 
share  of  the  benefit ;  but,  if  it  do  not  prove  beneficial,  he  must 
take  it  upon  himself. 

So,  if  two  partners  hold  under  a  lease,  and  one  of  them  obtain 
a  renewal,  both  shall  have  the  benefit  of  it.  || 

If  a  bishop  make  a  lease  for  2 1  years,  and  the  lessee  create  a 
trust  thereupon,  and  the  bishop  die,  and  his  successor  for  a  fine 
renew  the  lease;  though  he  were  not  compellable  to  do  so,  and 
though  there  be  no  trust  of  the  second  lease,  yet  equity  will 
subject  it  to  the  former  trust. 

A.  mortgaged  a  college  lease  to  B.  for  4000^.,  and  secured  the 
money  likewise  by  statute  to  B. ;  A.  died,  and  made  C.  executor. 
The  executor  renewed  in  his  own  name  several  times,  until  the 
original  mortgage  lease  expired  by  efflux  of  time.  It  was  de- 
dreed  that  B.  paying  the  several  fines,  gratuities,  and  charges 
which  C.  had  expended  on  account  of  the  renewal,  should  hold 
the  premises  until  the  debt  were  satisfied. 

One  of  three  lessees  under  a  dean  and  chapter  surrenders,  and 
gets  a  renewal  to  himself.  Per  Lord  Keeper  North,  It  is  a  trust 
for  all. 

John  Coombe,  possessed  of  several  leasehold  houses  holden  of 
the  crown,  and  having  a  daughter,  Joanna,  married  to  Samuel 
Clarke,  devised  unto  such  child  or  children,  as  his  said  daughter 
had,  or  should  have,  by  Samuel  Clarke,  two  of  his  leasehold 
houses,  and  directed,  that  the  rents  and  profits  should  be  ap- 
plied for  bringing  them  up,  and  educating  them,  and  for  placing 
them  out,  and  setting  them  up,  in  such  proportions  as  Samuel 
Clarke  and  his  wife  should  think  fit;  and  that  they,  and  the  sur- 
vivor, should  have  power  to  divide  the  profits  between  their 
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several  children,  when  and  in  such  parts  as  they  should  think 
fit.     Part  of  the  lease  being  expired,  Samuel  Clarke  obtained  an 
additional  term  from  the  crown  for  25  years  from  the  expiration 
of  the  term  then  in  being.     Samuel  Clarke  and  Joanna  his  wife 
had  two  children,  and  on  the  marriage  of  Coombe  Clarke,  their 
son,  to  Martha  Dethie,  assigned  one  of  the  leasehold  houses  to 
trustees,  for  the  remainder  of  the  term  then  in  being,  and  of  the 
renewed  term  of  25  years,  upon  trust,  to  permit  Coombe  Clarke 
to    receive  the  rents  and  profits  for  life,  and  then  to  permit 
Martha  to  receive  the  rents  and  profits  for  her  life,  and  after  her 
death  to  apply  the  rents  and  profits  for  the  son  of  the  marriage 
for  his  education,   and  to  convey  the  premises  to  him  at  21. 
Coombe  Clarke   died,    leaving   Martha   surviving,    and    several 
children,  of  whom  Samuel  Clarke  was  the  eldest,  who  attained 
his  age  of  21,   and  survived   his   mother.     Martha,  after  her 
husband's  death,  obtained  an  additional  term  of  28  years  from 
the  expiration  of  the  existing  lease,  and  afterwards  made  her 
will  in  1748,  and  gave  the  residue  of  the  estate  in  trust  for  her 
daughter  Mary  Clarke,  an  infant,  and  died  in  1751.     Upon  her 
death,  Samuel  Clarke  took  possession  of  the  house.     He  mort- 
gaged it  to  the  plaintiff  in   1755,  and  died  in   1756  intestate. 
Coombe  Clarke,   the  next  son,  took    out  administration  to  his 
brother  Samuel.     Mary,  the  daughter,  having  married  the  de- 
fendant, Marriott,  they  got  the  tenant  to  attorn  and  pay  the 
rent  to  them.     On  a  bill  by  the  plaintiff  to  have  an  assignment 
of  the  28  years'  term,  and  to  be  paid  his  mortgage  money,  or 
foreclose,  Marriott  and  his  wife  set  up  title  to  the  renewed  term, 
as  being  obtained  by  Martha  for  her  own  benefit,  and  derived 
title  to  themselves  under  her  will.    The  question  therefore  being, 
whether  the  additional  term  wras  to  be  considered  as  an  interest 
acquired  by  Martha  for  her  own  benefit,  or  whether  it  should 
follow  the  uses  of  the  settlement;  Sir  Thomas  Se^ell,  master  of 
the  rolls,  was  of  opinion,  that  the  additional  term  was  to  be  con- 
sidered as  an  engraftment  upon  the  old  term,  on  the  principle 
•which   prevailed   in   the   case  of   Rumford  Market  and  other 
cases;  and  followed  the  uses  of  the  settlement  and  deed.     Lord 
Camden,  upon  the  appeal,  was  of  the  same  opinion,  and  decreed 
accordingly. 

Richard  Rawe  seised  of  real  estate,  and  possessed,  among  other  Rawe  v. 
things,  of  a  lease  of  lands  and  houses  in  Sitffblk  originally  granted  Chichester, 
by  Cha.  2.  in  right  of  the  duchy  of  Cornwall  for  31  years,  renew-  "^^l1^ 
able  from  time  time,  upon  petition  by  the  tenant  in  possession  j9/'n.  s.C. 
for  a  further  number  of  years  to  fill  up  the  term  of  3 1  years, 
made  his  will  2oth  December  1761,  and  reciting  his  being  pos- 
sessed of  leasehold  houses  at  Lambeth,  and  of  several  estates  in 
land  in  Cornwall,  for  unexpired  terms  of  years,  gave  and  devised 
the  said  several  leases  to  his  wife  for  as  many  years  of  the  term 
as  she  should  live,  and  after  her  decease,  (if  the  terms  should  be 
then  in  being,)  he  devised  them  to  William  Rawe  for  life,  and 
after  his  decease,  among  such  of  the  children  of  William  Rawe  as 
should  be  then  living,  and  made  his  wife  executrix  and  residuary 
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legatee.  The  testator  had  renewed  this  lease  just  before  his 
death,  and  the  widow,  during  her  life,  renewed  it  several  times, 
stating  herself  widow  and  executrix  of  Richard  Raisoe,  and  con- 
tinued in  possession  till  her  death  in  1761,  in  which  year  she 
made  her  will,  and  disposed  of  these  leases,  as  her  own  property. 
The  question  was,  whether  these  renewed  leases  were  the  property 
of  Richard  Rawe,  and  should  go  according  to  the  limitations  of 
his  will;  or  were  the  absolute  property  of  the  widow.  Lord 
Bathurst  thought,  she  renewed  as  executrix,  subject  to  the  trusts 
in  the  will  of  Richard,  and  that  the  plaintiffs  had  a  right  to  the 
renewed  leases,  repaying  to  the  widow's  estate  the  sum  she  had 
paid  for  the  fine,  deducting  the  value  of  her  chance  in  the  re- 
newed lease. 

William  Williams  devised  leasehold  estates,  held  of  the  crown, 
to  Sir  William  Barnaby,  in  trust  to  renew  the  same,  then  to  his 
wife  for  life,  remainder  to  his  brother  John  Williams  for  life,  re- 
mainder to  Bennet  Williams,  son  of  John,  and  the  heirs  of  his 
body,  and  made  his  wife  executrix.  Several  years  of  the  lease 
being  to  come,  Lord  Grosvenor  petitioned  for  a  lease  of  the  re- 
version. Mrs.  Williams  discovering  this,  presented  her  petition 
as  executrix,  giving  notice  of  it  to  the  remainder-man,  upon 
which  she  had  a  report  from  the  surveyor-general,  that  she  was 
in  possession,  and  that  the  fine  ought  to  be  about  iaoo/.  or 
1400^.  Lord  Grosvenor  got  a  warrant  from  the  Treasury  for  a 
lease,  but  was  to  pay  her  a  compensation  for  her  right.  John 
and  Bennet  Williams  then  presented  petitions  for  renewal.  Lord 
Grosvenor  made  several  offers  to  Mrs.  Williams,  who  communi- 
cated them  to  John  Williams;  but  it  appeared  both  Lord 
Grosvenor  and  Mrs.  Williams  conceived  them  to  be  for  her 
own  benefit.  At  length  they  settled  the  terms  at  3ooo/.  Mrs. 
Williams  gave  notice  to  John  and  Bennet  of  the  probability  of 
their  agreeing,  and  advised  them  to  take  care  of  their  own 
interests.  —  It  was  contended  on  the  part  of  Mrs.  Williams,  that 
this  3000^.  was  absolutely  her  property;  and  that  John  and 
Bennet  had  no  claim  upon  her  for  any  part  of  it.  But  Lord 
Bathurst  held,  that  in  case  she  had  renewed,  it  would  have 
been  a  renewal  as  executrix;  that  wherever  a  partial  tenant  re-  * 
news,  it  is  for  the  benefit  of  the  whole ;  and  therefore  that  the 
3000^.  given  by  Lord  Grosvenor  as  a  recompence  for  her  not 
renewing,  was  subject  to  the  trusts  in  the  will. 

John  Pickering,  the  plaintiff's  father,  previous  to  his  marriage 
with  Ann,  the  plaintiff's  mother,  gave  a  bond  to  trustees  in  the 
penalty  of  4oo/.,  conditioned  to  be  void  if  he  should  assign  to 
them,  or  to  other  persons  to  be  nominated  by  Ann,  a  lease- 
hold estate  for  the  term  of  99  years,  or  such  term  as  he  should 
have  therein,  for  three  lives,  of  which  Ann's  should  be  one,  to 
the  use  of  himself  for  life,  remainder  to  Ann  for  life,  remainder 
to  the  issue  of  the  marriage.  Ann  died  under  coverture, 
leaving  the  plaintiff"  and  another  child.  The  estate  was  con- 
veyed to  John,  Ann,  and  another  life.  In  1776  John  died, 
having  made  his  will,  and  thereby  given  to  Henry,  his  issue  by 

a  second 
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a  second  marriage,  all  the  rest  and  residue  of  his  estate.  It 
did  not  appear  how  many  renewals  of  the  estate  had  take?i 
place,  or  for  what  lives,  but  that  John's  being  the  last  original 
life,  they  were  all  exhausted  in  1776.  —  For  the  executors  of 
the  husband,  and  Martha,  the  second  wife,  it  was  contended, 
that  all  the  original  lives  falling  in  1776,  there  was  no  obli- 
gation on  the  father,  or  his  estate,  to  renew,  and  that  the 
expence  of  renewal  having  been  his,  it  should  be  for  his  benefit. 
On  the  contrary,  it  was  argued  for  the  plaintiff,  that  this  bond 
was  purely  a  contract  for  a  marriage  settlement,  and  that  the 
usual  mode  of  executing  it  would  be  to  insert  a  covenant  to 
renew  to  the  same  uses,  the  object  of  the  parties  being  to  give 
as  large  an  interest  to  the  children  as  to  the  parents.  For  this 
was  cited  Lawrence  v.  Maggs,  before  Lord  Northington,  26th  * Eden,  453. 
November  1759,  that  the  usual  form  of  the  covenant  being  to 
keep  the  lease  fully  estated,  the  settlement  must  be  so  executed. 
In  that  case,  the  party  had,  while  solvent,  frequently  renewed 
the  lease,  and  conveyed  it  to  the  uses  of  the  settlement ;  the 
creditors  insisted,  that  the  lease  was  part  of  his  assets,  and 
the  conveyances  fraudulent.  But  the  court  thought,  that 
having  conveyed  according  to  the  settlement,  it  was  not  fraudu- 
lent, but  the  settlement  must  be  carried  into  execution.  By 
Lord  Chancellor  Thurlawe,  —  The  question  is,  whether  the 
father,  having  renewed,  shall  be  considered  as  having  so  done 
for  the  benefit  of  the  settlement,  or  for  his  own  benefit  ?  He 
did  not,  by  the  marriage  settlement,  or  by  any  subsequent  act, 
express  any  intent  to  do  it  for  the  benefit  of  the  settlement, 
and  by  his  will,  he  has  given  it,  by  sufficiently  express  words, 
to  his  son.  If  a  man  has  estates  of  his  own,  and  also  pure 
trusts,  and  gives  the  residue  by  will,  only  his  own  estates  will 
pass  by  the  residuary  clause;  but,  if  he  has  an  interest,  as  well 
as  a  trust,  the  clause  will  pass  both.  But  this  is  the  case  of  a 
tenant-right,  as  it  is  called,  which,"  though  an  improper,  is 
become  a  technical  term.  In  the  West  many  estates  derive 
their  value  from  renewals.  The  crown  also  has  many  estates 
of  the  same  nature.  It  has  long  been  held,  that  where  a  trustee 
or  an  executor  renews  such  an  estate,  it  shall  be  for  the  use  of 
the  cestuy  que  trust.  The  rule  has  obtained  with  respect  to  a 
tenant  for  life,  who  has  the  opportunity  of  renewal  from  being 
in  possession,  that  he  shall  not  obtain  the  reversion  for  his 
own  use.  The  court  therefore  obliged  him  to  stand  seised  as  a 
trustee  to  the  uses  of  the  settlement :  that  was  determined  in 
JRa'xe  v.  Chickester,  before  Lord  Bathurst.  This  is  that  case  ; 
for  though  John  was  author  of  the  settlement,  it  was  intended 
that  the  lease  should  be  fully  estated,  and  that  he  and  she  Randall  T. 
should  have  life  estates,  and  that,  so  fully  estated,  it  should  go  Russell, 

to  the  children.     The  renewal  therefore  must  be  to  that  pur-  ^Mjr>  I9°' 
rr>v  •  *  i    i  •  /.  Hardman  v 

pose.      1  he  son  is  entitled  to  the  estate,  paying  the  expence  of  Johnson, 

the  renewal.  Id.  347. ' 

In  1 66 1  a  lease  was  granted  by  Cha.  2.  under  the  seal  of  the  Leev.Vernon, 
Duchy  of  Lancaster,  of  the  parks  of  Hanlmry  and  Tutbury  in  rBr.P.C.43»- 

the 


896  LEASES  AND  TERMS  FOR  YEARS. 

the  county  of  Stafford,  to  Edward  Vernon  for  3 1  years  from 
Michaelmas  in  that  year.  In  the  following  year  another  lease 
of  these  parks  was  granted  by  the  king  to  Sir  Thomas  Morgan, 
to  commence  immediately  after  the  expiration  of  the  pre- 
ceding lease.  This  lease  becoming  vested  in  Edward  Vernon, 
he  in  1678  obtained  another  reversionary  term  from  the 
crown  for  63  years  from  the  expiration  of  the  lease  to  Sir 
T.  Morgan. 

In  1687  Edward  Vernon  died,  leaving  issue  two  daughters, 
both  of  whom  died  without  issue  and  unmarried.  After  his 
death  the  last-mentioned  lease  became  vested  in  the  appellant's 
father,  who  was  accordingly  in  possession  thereof  until  the 
time  of  his  death,  which  happened  in  Oct.  1 748.  He  left  a 
widow,  and  the  appellant,  his  only  son,  then  about  five  years 
old.  The  widow,  as  executrix  of  her  husband,  and  legatee  of 
his  personal  estate,  entered  upon  the  premises  comprised  in  the 
lease,  and  held  them  until  her  death  in  1763.  By  her  will 
she  gave  the  appellant,  her  son,  all  the  rest  and  residue  of  her 
personal  estate,  to  be  delivered  up  to  him  at  his  age  of  21 
years,  or  marriage;  and  under  that  bequest,  he  enjoyed  the 
leasehold  premises.  These  premises  lying  contiguous  to  the 
lands  and  castle  of  Tutbury,  held  by  the  respondent  by  lease 
from  the  crown,  under  the  Duchy  seal,  he,  in  the  year  1755, 
applied  to  Lord  Edgecumbe,  then  Chancellour  of  the  Duchy  of 
Lancaster,  and  represented  to  him,  that  he  (the  respondent) 
was  the  heir-male  of  the  said  Edward  Vernon,  and  in  possession 
of  the  family  seat  by  inheritance  from  Henry  Vernon,  his  great 
grandfather,  and  that  the  said  leasehold  estates  had  been  dis-. 
posed  of  out  of  the  family  by  the  said  Edward  Vernon,  or  his 
representatives,  and  were  very  desirable  to  be  enjoyed  with  the 
respondent's  said  seat ;  and  therefore  he  requested  of  Lord  Edge- 
cumbe,  as  a  matter  of  favour,  that  a  reversionary  lease  of  the 
said  parks  might  be  granted  to  him,  to  commence  on  the 
expiration  of  the  lease  then  subsisting.  With  this  request 
Lord  Edgecumbe  complied ;  and  accordingly  a  lease  of  these 
premises  was  granted  on  1 2th  of  May  1755  to  the  respondent 
for  nine  years  and  a  half,  to  commence  in  Michaelmas  1776, 
when  the  term  of  63  years,  granted  by  the  lease  of  1678,  would 
expire :  and  for  this  lease  the  respondent  paid  a  fine  of  aoo/. 
In  the  year  1765,  the  respondent  presented  a  petition  to  Lord 
Strange,  then  Chancellour  of  the  Duchy  of  Lancaster,  praying 
a  grant  to  him  of  the  said  parks  and  premises  for  such  further 
term,  as,  together  with  the  terms  then  subsisting,  would  make 
up  21  years.  And  in  the  years  1766  and  1768  two  petitions 
were  presented  by  the  appellant  to  Lord  Strange,  praying,  that 
a  lease  might  be  granted  to  him  of  the  said  parks  for  ten  years 
and  a  half,  to  commence  from  the  5th  of  April  1786,  when 
the  lease  now  in  question  would  expire,  or  for  such  other  term 
as  to  his  lordship  should  seem  meet.  In  pursuance  of  an 
order  made  by  Lord  Strange,  the  matter  of  these  petitions,  on 
the  part  botli  of  the  appellant  and  respondent,  came  on  to  be 

heard 
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heard  before  his  lordship,  in  the  presence  of  counsel  for  the 
parties,  on  the  8th  of  April  1768,  when  his  lordship  declared, 
that  the  tenant-right  or  lord's  favour  of  renewal  of  the  lease  was 
in  the  appellant ;  and  dismissed  the  respondent's  petition,  but 
suspended  for  the  present  all  proceedings  upon  the  matter  of 
appellant's  petition,  so  far  as  the  same  respected  the  new  leases 
prayed.  —  In  Hilary  term  1773,  tne  appellant  filed  a  bill 
against  the  respondent  in  the  Exchequer,  by  which  he  prayed, 
that  the  respondent  might  be  declared  a  trustee  for  him,  as  to 
the  lease  granted  in  1755,  and  might  be  decreed  to  assign  the 
same  to  the  appellant  for  his  own  use  and  benefit;  the  appellant 
thereby  offering  to  pay  the  respondent  the  fine  of  200^.  and  all 
reasonable  expences  incurred  in  obtaining  that  lease,  together 
with  interest  for  the  same  from  the  respective  times  of  payment. 
And  as  a  ground  for  such  relief,  the  bill  charged,  that  when 
the  said  lease  was  obtained,  the  appellant  was  an  infant  of 
seven  years  of  age ;  that  the  respondent  had  presented  the 
petition,  upon  which  that  lease  was  granted,  without  the 
privity  of  the  appellant's  mother,  in  whom  the  possession  of 
the  premises  then  was ;  that  no  mention  was  made  in  that 
petition,  as  usual  in  such  cases,  of  any  term  or  interest  sub- 
sisting in  another  person,  nor  any  notice  given  to  the  appel- 
lant's mother  of  the  application  for  such  lease,  but,  on  the 
contrary,  the  whole  transaction  was  industriously  concealed 
from  her;  and  that  the  petition  for  obtaining  such  lease  had 
unduly  stated,  that  the  respondent  would  have  been  entitled 
to  the  premises,  if  Edward  Vemwn  had  not  disposed  thereof; 
but  the  appellant  charged,  that  the  respondent  was  not  of 
kindred  to  Edward  Vernon.  To  this  bill  the  respondent  filed  a 
demurrer ;  on  the  argument  of  which  two  of  the  barons  were 
of  opinion,  that  the  demurrer  should  be  allowed,  and  the  other 
two  were  against  the  allowance  of  it,  thinking,  that  the  appel- 
lant ought  to  have  the  satisfaction  of  an  answer  to  the  bill, 
especially  to  such  part  thereof  as  sought  a  discovery  of  facts. 
Upon  this  the  respondent  put  in  an  answer,  in  which  he  ad- 
mitted, that  when  the  lease  was  granted  to  him,  the  appellant 
was  an  infant;  and  that  he  did  not  give  notice  to  the  appel- 
lant's mother,  when  he  applied  to  Lord  Edgecwnbe  for  a  grant 
of  the  lease;  but  he  denied  that  he  had  industriously  concealed 
the  transaction  from  her,  and  insisted,  that  he  was  not  in  any 
respect  bound  to  disclose  it  to  her,  or  to  inform  Lord  Edge- 
cumbe  that  she  had  at  that  time  any  interest  in  the  premises  ; 
for  that  he  had  been  informed,  and  believed,  that  until  Lord 
Strange  became  Chancellour  of  the  Duchy,  no  certain  rules  had 
ever  obtained  with  respect  to  granting  leases  of  Duchy  lands ; 
but  that  the  Chancellour  of  the  Duchy  for  the  time  being  had 
always  been  used  to  grant  leases  of  estates  held  thereof  to 
such  persons  as  he  thought  fit,  without  regard,  and  without 
giving  notice  to  the  lessees  or  tenants  in  possession  thereof; 
and  though  the  respondent  believed,  that  previous  to  the  grant 
of  the  said  lease  to  him,  and  after  his  personal  application  to 
VOL.  IV.  3  M  Lord 
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Lord  Edgecumbe,  and  his  compliance  with  the  respondent's 
desire,  a  petition  had  been  presented  to  Lord  Bdgecumbe,  to  the 
effect  stated  by  the  appellant,  yet  that  such  petition  was  pre- 
pared as  a  matter  of  course,  and  in  compliance  with  the  forms 
of  the  office,  without  the  respondent's  direction  or  privity,  and 
to  the  best  of  his  remembrance  was  not  signed  by  him  :  and  he 
declared  by  his  answer,  that  he  never  did  assert,  either  to 
Lord  Edgecumbe,  or  any  other  person,  that  he  should  have 
been  entitled  to  the  said  leasehold  premises,  had  they  not  been 
disposed  of  by  the  said  Edward  Vernori,  nor  did  he  obtain  the 
said  lease  on  any  such  or  the  like  "suggestion,  but  merely  as 
being  heir-male  of  the  said  Edward  and  Henry  Vernon,  and  of 
the  senior  branch  of  the  Vernon  family,  and  in  possession  of 
the  family  seat  and  estates  in  the  neighbourhood  of  the  said 
leasehold  premises,  and  as  a  matter  of  friendship  from  Lord 
Edgecumbe,  and  a  favour  from  the  crown  to  the  respondent, 
whose  relation,  Edward  Vernon,  originally  obtained  the  grant 
of  the  said  parks  from  King  Charles  the  Second  in  consideration 
of  many  acceptable  services,  and  in  particular  of  money,  to  a 
considerable  amount,  advanced  to  the  king  during  his  exile  at 
Breda.  —  To  this  answer  the  appellant  replied,  and  passed  pub- 
lication, but  did  not  examine  any  witnesses.  —  Upon  the 
hearing  of  the  cause,  Feb.  24th,  1775,  the  court  was  equally 
divided,  the  Lord  Chief  Baron  Smythe  and  Mr.  Baron  Eyre 
being  of  opinion,  that  the  bill  should  be  dismissed  ;  Mr.  Baron 
Petrot  and  Mr.  Baron  Burland  being  of  opinion,  that"  the 
respondent  should  be  declared  a  trustee  of  the  lease  in  question 
for  the  benefit  of  the  appellant.  In  consequence  of  this  equal 
division,  the  cause  was  to  have  been  heard  before  the  Chan- 
cellour  and  Barons  of  the  Exchequer,  but  before  it  came  on 
Mr.  Baron  Perrot  died,  and  therefore  it  was  recommended  by 
the  court  to  the  parties,  that  the  bill  should  be  dismissed 
without  farther  argument,  in  order  that  the  appellant  might 
appeal ;  and  the  bill  was  thereupon  ordered  to  be  dismissed,  but 
without  costs.  Upon  the  appeal,  the  Lords  affirmed  the  order 
of  dismissal,  but  without  prejudice  to  any  application  which  the 
appellant  had  made,  or  might  make,  to  the  officers  of  the  crown, 
as  to  the  manner  of  their  executing,  in  this  case,  the  trust  reposed 
in  them  by  his  Majesty. 

Where  a  lessor  has  expressly  covenanted  to  renew,  what  shall 
be  the  extent  of  such  covenant,  whether  it  shall  be  satisfied  by 
the  lessor's  once  renewing,  or  whether  it  shall  amount  to  an 
engagement  for  a  perpetual  renewal,  is  a  question,  the  de- 
cision of  which  must  depend  upon  the  words  in  which  the 
covenant  may  be  expressed,  and  the  particular  circumstances  of 
each  case. 

Bridges  v.  In  a  demise  of  corn-mills  for  2 1  years,  there  was  a  covenant 

Hpchp°^'x      on  tne  Part  of  the  lessor,  that  "  if  the  lessee,  his  executors,  fyc. 

s  Br.  P.  L.  6.     „  should,   before  the  expiration  of  the  term,   be  minded  to 

"  renew,  then,   upon  application,  fyc.  the  lessor,  his  heirs  or 

"  assigns,  should  grant  such  further  lease,  as  should  by  the 

"  lessee, 
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"  lessee,  his  executors,  fyc.  be  desired,  without  any  fine  to  be 
"  demanded  therefore,  and  under  the  same  rents  and  covenants 
"  only  as  in  the  then  lease."  The  question  was,  whether  there 
must  be  a  covenant  for  renewal  again  in  the  second  lease? 
The  court  of  exchequer  were  of  opinion,  that  under  the  words 
the  same  rents  and  covenants,  the  covenant  for  renewal  ought  to 
be  inserted ;  and  on  appeal  to  the  House  of  Lords,  their  decree 
was  affirmed. 

Again,  in  a  lease  for  three  lives,  the  lessor  covenanted,  that  Fumival  v. 
he,    his   heirs,    fyc.    should  and    would  (in    consideration  of  a  ^7T°'o 
certain  sum  to  be  paid  to  him,  fyc.  at   Crewe  Hall,  or  at  the  J 
place  where  the  said  Hall  then  stood,  in  the  name  of  a  fine,  for 
adding  one  life  to  the  remaining  lives  therein  before  mentioned) 
execute  one  or  more  leases,  under  the  same  rents  and  covenants 
which  were  expressed  in  the  then  lease,  and  so  to  continue  the 
renewing  of  such  lease  or  leases  to  the  lessee  or  his  assigns,  paying 
as  aforesaid  to  the  lessor,  his  heirs  or  assigns,  the  sum  before 
mentioned  for  every  life  so  added  or  renewed  from  time  to  time. 
Lord  Hardwicke  held  this  to  be  a  covenant  for  perpetual  renewal, 
and  decreed  a  new  lease  to  be  granted  to  the  assignee  of  the 
original  lessee  with  a  covenant  inserted  in  it  to  that  effect. 

Again,  in  such  a  lease,  the  lessor  had  covenanted,  that  if  the  Cookv.Booth, 
lessee,  his  heirs,  fyc.  should  be  minded,  upon  the  falling  in  of  C°WP-  8j9- 
any  of  the  lives,  to  surrender  the  demise  and  take  a  new  lease; 
and  thereby  add  a  new  life  to  the  then  two  in  being  in  lieu  of 
the  life  so  dying,  that  he,  the  lessor,  his  heirs,  $c.  upon  pay- 
ment of  so  much  for  every  life  so  to  be  added,  in  lieu  of  the 
life  of  every  of  them  so  dying,  would  grant  a  new  lease  for  the 
lives  of  the  two  persons  named  in  the  former  lease,  and  of  such 
other  person,  as  the  lessee,  his  heirs,  $c.  should  nominate  in 
lieu  of  the  person  named  in  the  preceding  lease,  as  the  same 
should  respectively  die,  under  the  same  rents  and  covenants. 
There  had  been  successive  renewals  from  the  time  of  the  Jirst 
lease ;  and  in  every  lease  the  like  covenant  for  renewal  had  been 
inserted.  The  court  of  King's  Bench  held,  that  the  lessors,  by 
their  own  acts  (a),  had  construed  this  to  be  a  covenant  for  per-  (a)  But  the 
petual  renewal.  construing  of 

legal  instru- 
ments by  the  acts  of  the  parties,  has  been  protested  against,  and  with  great  reason,  by  later 
judges.     See  Bay nhaai  v.  Guy's  Hospital,  3  Ves.  298.    Moore  v.  Foley,  6Ves.  238.    Ljgulden 
v.  May,  9  Ves.  335.  ^  East,  23  7,  a  N.  R.  449. 

But,   where  the  defendant  made  a  lease  of  a  house  to  the  Hydev. 
plaintiff's  late  husband,   for  seven  years,   at  35/.  a  year;   and  Skynner, 
therein  covenanted  (inter  alia)  that  he,  his  executors,  adminis-  ?a^gr'  Jur' 
trators,  or   assigns,  should,   before  the  end    of  twelve  months  ap^v'm'jgg 
before  the  expiration  of  the  lease,  if  thereto  required   by  the  S.  C.,  but  not 
said  lessee,  execute  to  him  a  further  lease  of  the  premises  under  so  fully  re- 
the  like  covenants,  and  at  the  same  rent,  as  were  therein  con-  Ported- 
tained,   for  such  further  sum   as  the  said  lessee  should    then 
desire ;  and  the  said  lessee  died  before  the  expiration  of  the 
lease :  and  the  plaintiff,  being  his  executrix,  gave  notice  within 

3  M  2  the 
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Lord  Mard- 
wicke,  speak- 
ing of  this  case 
in  3  Atk.  88. 
says,  that  the 
decree  looks 
something 
more  like  an 
award  and  a 
compromise, 
than  a  decree, 
and  therefore 
can  hardly  be 
an  authority  in 


LEASES  AND  TERMS  FOR  YEARS. 

the  time  limited  by  the  lease,  that  she  would  take  a  new  lease 
for  the  further  term  of  fifty  years,  and  now  brought  her  bill 
for  a  specifick  performance  of  the  covenant  and  lease  for  fifty 
years  pursuant  thereto ;  and  the  defendant  insisted,  that  the 
covenant  was  personal  only,  and  he  was  not  obliged,  the  lessee 
being  dead,  to  make  a  new  lease  to  his  executrix ;  Lord 
Macclesfield  was  clearly  of  opinion,  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  covenant,  and  decreed  the  defendant  to 
make  a  new  lease  at  the  same  rent,  and  under  the  same  covenants 
as  were  contained  in  the  old  lease,  except  the  covenant  for 
renewal,  which  was  to  be  omitted;  but  this  lease  was  to  be  made 
ior  twenty-one  years  only  ;  for  though  the  covenant  was  general, 
that  the  lease  was  to  Ire  granted  for  such  further  term  of  years 
as  the  lessee  should  desire,  yet  that  must  have  a  reasonable 
construction. 

any  case. 


Russell  v. 
Darwin, 
z  Br.  Ch. 


So,  where  in  a  lease  for  years  determinable  upon  lives,  the 
covenant  was,  that  the  lessor  would,  upon  the  death  of  any  of 
Rep.  639.  n.  the  appointees  (by  name),  add  a  new  third  life  upon  payment  of 
2oo/.  within  six  months;  or  upon  the  death  of  two  of  them 
(by  name),  within  six  months  add  two  new  lives  upon  payment 
of  5oo/. ;  or  upon  the  death  of  all  of  them  (by  name)  would, 
upon  payment  of  II5O/.  make  a  new  lease  or  grant  for  any 
three  new  lives  to  be  nominated  and  appointed  by  the  lessee, 
his  executors,  fyc.  for  the  like  term  as  was  thereby  demised,  at 
and  under  the  like  rent,  covenants-)  and  agreements  therein  con- 
tained ;  Lord  Canufen  was  of  opinion,  that  the  lessors  were 
not  under  any  obligation  to  grant  any  farther  lease  than  for 
three  lives  only,  and  that  the  lessee  was  not  entitled  to  have 
any  covenants  inserted  for  a  farther  renewal ;  the  words  of 
the  covenant  not  requiring  the  lessor  to  grant  a  new  lease, 
but  upon  the  death  of  some  one  of  the  persons  named  in  that 
lease,  and  when  they  were  all  dead,  no  further  renewal  could 
be  claimed, 

Tritton  v.  So,  under  a  covenant  in  a  lease  for  21  years,  that  the  lessor, 

F°ote-  *  Br.  })js  executors,  fyc.  would,  at  the  end  and  determination  of  the 
GI)'  3  '  said  term  of  2 1  years,  execute  a  new  lease  of  the  demised  pre- 
mises, for  the  further  term  of  seven  years,  to  commence  from 
the  end  of  the  said  term  of  2 1  years,  thereby  demised,  subject 
to  the  same  rents,  and  pursuant  to  the  same  exceptions,  covenants, 
reservations,  conditions,  and  agreements  in  all  respects,  as  were 
in  and  by  the  then  granted  indenture  of  lease  mentioned  and 
expressed,  in  case  the  lessee,  his  executors,  fyc.  should  desire 
the  same;  the  lessee,  his  executors,  fyc.  first  giving  twelve 
months'  notice  in  writing  to  the  lessor,  his  heirs  or  assigns, 
of  his  or  their  desiring  such  farther  term  of  years  as  afore- 
said ;  Lord  Thurlowe  held  the  lessee  entitled  to  a  lease  for 
seven  years  only,  saying,  that  he  had  not  an  idea  that  the 
intention  of  the  lessor  was  to  renew  the  covenant  of  renewal, 

or 
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or  that  it  could  be  so  construed  in  a  court  of  equity,  and  that 
he  made  the  decree  for  the  same  reason  which  Lord  Mansfield 
gave  in  the  case  before  him,  (Cook  v.  Booth,  supra],  viz.  that  <2'<-  this 
the  lessee  himself  had  put  that  construction  upon  it. 

In  a  lease  made  by  the  defendants  to  the  plaintiff's  testator,  Davis  v. 
of  a  house,  for   21  years,  there  was  a  covenant,  that  the  de-  Taylors' Com- 
fendants  at  the  end  of  the  first  seven  years  would  upon   the  F:inv»  25th  ot 
surrender  of  that  lease  make  a  new  lease  for  the  term  of  21    j^,.1  jaurjj 
years  at  the  same  rent,  and  with    the  same  covenants  as  were  Arguments, 
reserved  and  contained  in   the  old  lease.     The  bill    was   for   a  427. 
specifick  performance  of  this  covenant :  and   the  question   was, 
if  the  covenant  for  renewal  shcndd  be  inserted  in  the  new  lease. 
Master  of  the  Rolls,  Sir  Joseph  JeJcyll,  was  of  opinion  it  should 
not,  there  being  no  words  to  shew  that  it  was  the  intention  of 
the  parties  the  lease  should  be  renewed  toties  quoties ;  for  that 
in  effect  would   be  to  give   the  plaintiff  a  fee :  and  therefore 
decreed  the  defendant  to  make  a  new  lease,  but  without  the  cove- 
nant for  renewal. 

The  dean  and  chapter  of  St.  Paid,  London,  being  seised  in  Betteswortli 
fee  of  Mountjoy-house  in  London,  on  the  site  of  which  are  the  v.  Dean  mul 
buildings  now  called  Doctors'   Commons,  made  a  lease  of  the  Chapter  ot 
house  and  premises  in  1567  to  Trinity-Hall  in  Cambridge,  for  LonJon* 
ninety-nine  years  from  the  determination  of  a  subsisting  tease,  Hafgr.JvricL 
which  had  been  granted  to  Sir  Thomas  Pope  in  1555,  and  was  Arguments, 
then  become  vested  in  Trinity-Hall.     The  rent  reserved   was  4*3.  iBr.P.C. 
only  5/.  8s.  a-year.     But  the  house  and  premises  were  in  great  ' 
ruin  and  decay;  and  the  lessees  were  to  be  at  great  expence  in 
new  building,  and  were  to  keep  and  leave  the  premises  in  good 
repair.     Though  Trinity-Hall  were  the  nominal  lessees,  yet  the 
lease  itself  expressed,  that  the  premises  were  to  be  occupied  by 
the  society  of  doctors  and  advocates  in  the  civil  and  canon  law 
with  the  reserve  of  an  apartment  for  the  Master  of  Trinity-Hall; 
so  that  Trinity-Hall  were  lessees  under  a  sort  of  trust  lor  the 
doctors,  who  had  removed  from  Pate  r-noster- Row,  their  former 
residence,  and  apparently  meant  to  make  Mountjoy-house  their 
Jixed  place  of  residence  in  future.     In  the  lease  thus   made   to 
Trinity-Hall  in  trust  for  the  doctors,  there   was  a  covenant  by 
the  dean  and  chapter,  if  Trinity- Hall  should  at  any  time  during 
the  term  of  99  years  surrender  the  lease,  to  make  a  new  one 
for  the  fine  of  2o/.  for  the  number  of  so  many  years,  and  with 
ALL  and  singular  the  same  co-tenants  and  conditions  contained  i>i 
this  lease,  as  the  case  of  Dr.  Bettesworth  and  the  other  appellants 
states  the  covenant,  or  for  the  number  of  so  many  years  and  with 
ALL  the   same  covenants,  articles,   and  conditions  expressed  and 
contained  in  the  said  lease,  as  the  covenant  is  given  in  the  case 
of  the   dean  and  chapter  of  St.  Paul,  the  respondents.     This 
covenant  was  followed  by  a  covenant  from    Trinity-Hall,  that 
if  the  dean  and  chapter  at  any  time  thereafter,  as  well  as  during 
the  term  of  99  years,  should  have  need  of  counsel  or  advice 
in  any  cause  or  question  concerning  the  ecclesiastical  laws   of 
the  realm,  then  the  advocates  or  doctors,  on  reasonable  request 
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from  time  to  time  by  the  dean  and  chapter,  would  freely  give 
their  best  advice  and  counsel  to  them  in  every  such  matter  or 
question.  Within  three  or  four  years  afterwards  the  statute  of 
the  1 3th  of  Eliz.  restraining  deans  and  chapters,  amongst 
others  having  spiritual  promotion,  from  leasing  for  more  than 
2 1  years  or  three  lives,  was  passed ;  and  though  there  was  a 
proviso  in  this  statute  against  extending  it  to  any  lease  which 
should  be  afterwards  made  by  reason  of  any  covenant  prior  to  the 
act,  yet  this  was  so,  that  the  lease  to  be  made  should  not  con- 
tain more  years  than  the  residue  of  the  years  of  the  lease  made 
before  the  act  and  then  continuing  lease  should  be  at  the  time  of 
the  lease,  which  should  be  made  afterwards.  By  the  act  of  the 
1 4th  of  Eliz.  the  restriction  from  the  act  of  the  131!!  was  taken 
away  as  to  houses  in  cities  and  towns  corporate,  but  not  so 
as  to  warrant  any  lease  for  any  longer  term  than  forty  years. 
But  the  statute  of  the  i8th  of  Eliz.  made  void  all  leases  of 
ecclesiastical  possessions,  whereof  there  was  any  former  lease 
having  more  than  three  years  to  run,  and  all  covenants  for 
making  such  leases.  In  consequence  of  these  three  statutes 
which  seemed  to  impede  the  execution  of  the  covenant  to  renew 
for  99  years,  a  contest  arose  in  the  year  1725  between  the 
society  of  doctors  at  Doctors'  Commons,  and  the  dean  and 
chapter:  for  then,  not  only  the  original  term  of  99  years  was 
expired,  but  a  subsequent  term  of  14  years  (which  in  execution 
of  a  parliamentary  power  was  added  after  the  fire  of  London  by 
order  of  the  court  of  judicature  created  by  the  parliament  on 
that  occasion,  and  which  so  enlarged  the  99  years  when  only 
46  years  of  that  term  were  unexpired  into  a  term  of  60  years) 
was  within  three  years  of  expiring.  Thus  situate,  the  doctors 
filed  their  bill  against  the  dean  and  chapter  and  Trinity-Hall, 
praying,  that  the  dean  and  chapter  might  be  compelled  to 
renew  to  Trinity-Hall  according  to  the  exact  terms  of  the  cove- 
nant of  renewal  in  the  lease  of  1567,  or  at  least  for  40  years, 
and  so  from  time  to  time  in  the  way  of  perpetual  renewal.  Under 
these  circumstances  of  the  case,  the  Lord  Chancellour,  with, 
the  concurrence  of  Lord  Raymond  and  Judge  Price,  but 
against  the  opinion  of  Sir  Joseph  Jelcyll,  dismissed  the  bill  of 
the  doctors.  But  upon  appeal  to  the  House  of  Lords,  the 
Lords  reversed  the  decree,  and  ordered  renewal  for  40  years 
for  a  fine  of  2oL,  and  under  the  ancient  rent  with  the  cove- 
nants and  conditions  in  the  original  lease  except  the  covenant  of 
renewal. 

Reece  v.  A  lease  was  dated  in  1 744,  and  was  of  a  water  grist-mill, 

Lord  Dacre,     with  houses,  lands,  a  wear,  and  fishery,  and  was  made  in  con- 

Hargr.  Jurid.    sideration  as  well  of  the  lessee's  having  at  his  own  costs  newly 

a  B^ChRep    ^'"^  a  messuaSe  v  dwelling-house  on  part  of  the  premises  de- 

638.8.6.         mised,  as  of  the  rent  and  the  covenants  on  the  lessee's  part: 

cited.  the  lease  was  for  ninety-nine  years,  determinable  on  the  death 

of  the  survivor  of  three  persons,  at  the  yearly  rent  of  2o/.,  and  six 

salmon  of  16  pounds  each,  and  two  hens :  the  lessee  covenanted 

to  repair,  except  in  case  of  destruction  of  the  mill,  mill-stones, 

wear, 
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wear,  and  boat,  by  heavy  rains  in  flood,  or  hard  frost,  and  to 
leave  the  premises  repaired,  the  lessor  finding  timber,  brasses, 
and  iron  for  the  mill  and  wear,  and  carriage  to  them.  Then 
there  was  a  covenant  by  the  lessee  not  to  assign  without  the 
lessor's  licence.  That  was  followed  by  a  covenant  by  the  lessor, 
that  when  and  as  soon  as  any  two  of  the  three  lives  should  drop, 
and  one  only  be  left,  the  lessor,  his  heirs  or  assigns,  would,  on 
payment  to  him  or  them  by  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  of  2o/.  in  the  name  of  a  fine,  consent  to  add 
two  lives  more  to  the  one  life  then  in  being,  and  to  grant  a  new 
lease  for  ninety-nine  years  if  the  two  new  lives  and  the  old 
life  should  so  long  continue,  at  the  said  yearly  rent  of  2o7. 
and  hens  and  salmon,  on  the  same  days  and  in  the  same  man- 
ner as  by  the  said  old  lease ;  such  new  lease  "  to  have  and 
"  contain  the  same  covenants,  reservations,  provisoes,  conditions, 
"  and  agreements"  Upon  this  lease  with  this  covenant  of 
renewal,  the  question  was,  Whether  in  a  new  lease  there  should 
be  a  covenant  for  renewal  ?  And  the  bill  was  brought  to  force 
a  covenant  for  that  purpose.  The  cause  was  heard  before  Lord 
Thurlo\ze  the  2ist  of  April  1788.  At  the  first  his  lordship  was 
inclined  to  dismiss  the  bill;  but  at  last  he  ordered,  that  the 
cause  should  stand  over  to  Michaelmas  term,  and  that  the 
plaintiff  should  be  at  liberty  to  bring  an  action  on  the  covenant 
in  the  then  term,  and  should  proceed  to  try  the  cause  in  the 
next  term.  But  no  action  was  brought ;  and  on  the  4th  of  July 
1788,  the  plaintiff  gave  notice  of  a  motion  to  have  the  minutes 
of  the  decree  of  the  2ist  of  April  varied,  by  substituting,  instead 
of  the  directions  therein  contained,  an  order  referring  it  to  the 
Master  to  settle  a  lease  according  to  the  covenant  without  a 
covenant  J m  perpetual  renewal. 

Sir  A.  Langford  Bart,  being  seised  in  fee  of  several  farms  and  Charles  v. 
lands  in  the  county  of  Mcath,  on  the  22d  of  March  1697  demised  Rowley, 
the  same  to  John  Charles,  his  heirs,  executors,  administrators,  *Br.P.C.  485. 
and  assigns,  during  the  lives  of  Alice  Charles  his  wife,  Richard 
Charles  their  eldest  son,  and  John  Ward,  and  the  longest 
liver  of  them,  at  the  rent  of  -$661.,  payable  half-yearly, 
with  the  following  clauses  of  renewal,  viz.  "  That  if  the 
"  said  John  Charles,  his  heirs,  executors,  administrators,  and 
"  assigns,  within  one  full  year  next  after  the  decease  of 
"  any  of  the  said  persons,  for  whose  lives  the  present  demise 
"  and  lease  is  taken,  shall  pay  ioo/.  of  good  and  lawful 
"  money,  within  the  like  space  and  time  next  after  such 
"  decease  as  aforesaid,  by  way  of  fine,  to  the  said  Sir  A.  Lang- 
"  ford,  his  heirs  and  assigns,  he  the  said  Sir  A.  Langford,  his 
"  heirs  or  assigns,  to  whom  such  payment  of  ioo/.  shah1  be  made 
"  as  aforesaid,  having  then  the  immediate  inheritance  of  the  said 
'  lands  and  premises,  and  such  person  or  pel-sons  that  shall  make 
"  such  payment  of  the  sum  of  ioo/.  by  way  of  fine,  then  having 
"  two  Ikes  still  in  being,  and  undetermined  of  this  demise;  and 
"  the  said  person  or  persons  then  paying  the  sum  of  ioo/.  by 
*•  way  of  fine  as  aforesaid,  then  likewise  tendering  to  the  said 
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"  Sir  A.  L.,  his  heirs  and  assigns,  having  the  immediate  inherit- 
"  ance  of  the  said  lands  and  premises,  a  pair  of  deeds  of  in- 
"  denture  of  lease,  fairly  drawn  and  ingrossed  on  parchment, 
"  purporting  a  deed  of  all  and  singular  the  said  lands  and  pre- 
"  mises,  for  the  said  two  surviving  lives  mentioned  and  contained 
"  in  these  presents,  and  for  the  life  of  such  other  person  as  shall 
"  be  nominated  and  appointed  by  such  person  and  persons,  pay- 
"  ing  such  sum  of  ioo/.  by  way  of  fine,  and  for  the  natural  life 
"  of  the  longest  liver  of  them,  and  under  such  reservations  of 
"  rent,  covenants,  conditions,  agreements,  and  clauses  of  renewal, 
"  as  in  the  said  indented  deeds  are  specified  and  contained ;  — 
'*  that  then,  and  in  such  case,  he  the  said  Sir  A.  L.,  his  heirs  or 
"  assigns,  having  the  immediate  inheritance  of  the  said  lands 
"  and  premises,  and  having  received  the  said  fine  of  ioo/.,  shall 
"  seal,  deliver,  and  perfect  such  new  indenture  of  lease,  so  to  be 
"  presented  as  aforesaid.  —  Provided,  that  the  person  or  perr 
"  sons  paying  the  ioo/.  fine  as  aforesaid  shall  at  the  same  time 
"  deliver  and  perfect  as  his  act  and  deed  a  counter-part  of  such 
"  new  indenture  of  lease,  .and  make  sufficient  surrender  of  the 
"  remaining  interest  hereby  granted,  and  deliver  up  this  present 
"  indenture  to  be  cancelled.  And  it  is  further  concluded  and 
"  agreed  by  and  between  the  said  parties  to  the  said  indented 
'*  deed,  that  the  said  Sir  A.  L.,  his  heirs  and  assigns,  having  the 
"  immediate  inheritance  of  the  said  lands  and  premises,  shall, 
"  from  time  to  time  and  at  all  times  for  ever  hereafter,  make  all 
"  such  further  and  other  renewals  and  leases  of  the  said  lands 
"  and  premises,  unto  the  said  John  Charles,  his  executors,  ad- 
"  ministrators,  and  assigns,  for  three  lives,  viz.  the  two  remain- 
'*  ing  lives,  and  one  other  life  to  be  nominated,  at  and  under 
.  **  the  reservations  of  rents,  covenants,  conditions,  agreements, 
"  and  clauses  of  renewal,  as  in  the  said  indented  deed  are 
'*  specified  and  contained.  —  Provided,  that  the  parties  rc- 
«  quiring  such  renewal  pay  unto  the  said  Sir  A.  L.,  his  heirs  or 
"  assigns,  having  the  immediate  inheritance  of  the  said  lands 
"  and  premises,  the  sum  of  ioo/.  by  way  of  fine,  for  every  and 
*'  each  renewal,  within  the  year  next  after  the  decease  of  each 
**  of  the  said  lives  respectively.  And  provided,  that  all  former 
"  leases  thereof  bo  then  sufficiently  surrendered  and  cancelled." 
There  was  no  covenant  on  the  part  of  the  lessee  to  pay  the  fine 
on  renewal,  or  to  accept  a  new  lease  toties  quoties :  nor  was 
any  fine  paid  on  the  execution  of  this  lease.  John  Charles 
entered  and  had  possession  under  the  lease.  On  the  pth  March 
1710,  Alice  Charles,  one  of  the  cestuy  que  vies,  died,  but  no  ap- 
plication was  made  for  a  renewal  within  the  year,  or  for  many 
years  afterwards,  though  the  lessee  was  frequently  pressed  by  Sir 
A.  L.  to  clear  his  arrears  of  rent,  and  take  a  renewal.  In  1716 
Sir  A.  L.  died,  having  devised  the  estate  to  his  nephew  Hercules 
Rowley,  the  respondent's  late  father.  In  1719  the  lessee  John 
Charles  first  made  application  for  a  renewal  of  the  lease,  and  he 
then  tendered  to  Mr.  Rowley  ioo/.  as  a  fine  for  the  renewal,  with 
interest  from  the  pth  March  1711,  being  after  Alice  Charles  the 

cesluy 
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ccstuij  qne  wVs  death,  together  with  a  further  ioo/.  for  a  second 
renewal,  (upon  a  supposition  that  if  the  lease  had  been  regularly 
renewed  on  the  pth  March  1711,  and  a  life  then  inserted,  such 
life  would  have  subsisted  no  longer  than  seven  years,)  and  in- 
terest also  upon  that  last  sum.     He  at  the  same  time  tendered  a 
pair   of   leases,  purporting  a  renewal  for  the  h'fe  of   Thomas 
Hendrick  in  the  room  of  Alice  Charles.     These  tenders  being 
refused,  and  the  renewal  denied,  John  Charles  immediately  filed 
a  bill  against  Mr.  Rcxdey  in  the  court  of  Exchequer  in  Ireland, 
inter-  alia,  to  compel  him  to  renew.     By  a  decree  of  that  court 
of  the  2 1st  February  1723,  this  bill,   so  far  as  it  related  to  a 
renewal  of  the  lease,  was  dismissed.     No  motion  was  made  to 
re-hear  the  cause;  nor  was  there  any  attempt  to   reverse  the 
decree.     In  i  746  Richard  Charles,  another  of  the  cestuy  que  vies 
named  in  the  lease,  died,  and  within  a  few  days  of  the  expiration 
of  the  year  after  his  death,   a  proposal  was  made  to   the  re- 
spondent on  the  behalf  of  the  appellant,  who  was  the  grandson 
of  John  Charles  the  original  lessee,  and  entitled  to  an  estate-tail 
in  this  leasehold  estate  under  his  will,  for  a  renewal.     This  pro- 
posal the  respondent  refused  to  accede  to,  but  apprehending 
from    it   that   the   appellant   intended   to  pursue  his  claim  to 
renewal,  and  being  desirous  that  such  claim  should  be  brought 
to  an  early  decision,  he  wrote  to  the  appellant,  offering  to  do 
every  reasonable  act  to  contribute  to  bring  the  matter  to  a  con- 
clusion with  all  possible  dispatch.     The  appellant,  however,  ac- 
quiesced above  six  years  longer,  till  I7th  September  17541  when 
he  filed  a  bill  in  nature  of  a  bill  of  revivor  of  the  suit  which  had 
been  dismissed  in   1723.     But  this  bill,  after  several  amend- 
ments  and  demurrers,   was  dismissed    at  the   appellant's  own 
request   in   Trinity  term    1759;    and   in   the  Michaelmas  term 
following  he  filed  another  bill  as  a  new  original  bill,  praying, 
that  the  respondent  might  be  compelled  to  renew  the  lease  of 
the  premise?,  by  executing  a  new  lease  thereof  for  the  lives  of 
the  said  John  Ward,  his  present  majesty,  and  the  duke  of  York, 
with  such  reservations,  conditions,  covenants,  clauses,  and  agree- 
ments as  specified  in  the  lease  made  to  John  Charles,  upon  the 
appellant's  making  such  compensation  or  satisfaction  to  him  for 
the  same  as  to  the  court  should  seem  just  and  equitable;  and 
that  the  appellant  might  have  an  allowance  for  the  costs  and 
expences  sustained  by  John  Charles,  and  might  be  quieted  in 
the  possession  of  the  lands ;  and  that  the  respondent  might  be 
enjoined  from  proceeding  at  law  concerning  the  premises  till  the 
hearing.     To  so  much  of  this  bill  as  sought  a  renewal  of  the 
lease;  that  the  appellant  might  be  quieted  in  the  possession  of 
the  premises ;  and  the  respondent  be  enjoined  from  proceeding 
at  law;  or  a  discovery  of  such  matters  as  were,  or  might  have 
been  in  issue  in  the  former  cause,  on  certain  particulars,  which 
were  afterwards  answered,  the  respondent  pleaded  in  bar  the 
former  bill  and  decree  in  the  court  of  Exchequer  in  1719  and 
1723.     This  plea  came  on  to  be  argued  before  the  court  of 
Exchequer  on  3oth  December  1763,  when  the  court  allowed  the 
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plea,  but  without  prejudice  to  such  other  methods  of  proceeding 
as  the  appellant  might  be  advised  to  take,  in  order  to  obtain  the 
relief  sought  by  his  bill.  This  order  however  was  reversed  by 
the  House  of  Lords  in  England,  and  the  plea  was  directed  to 
stand  for  an  answer,  with  liberty  to  except  and  to  save  the 
benefit  thereof  to  the  hearing.  On  the  2oth  of  May  1 765  John 
Ward,  the  last  cestuy  que  vie,  died,  and  the  bill  being  amended 
in  order  to  put  that  in  issue,  the  cause  came  on  to  be  heard  on 
the  1 2th  of  November  1772,  when  it  was  decreed  by  the  court  of 
Exchequer  that  the  bill  should  be  dismissed,  but  without  costs. 
From  this  decree  the  appellant  appealed  to  the  House  of  Lords, 
where  it  was  affirmed. 

By  articles  in  writing  of  4th  October  1734,  James  Hamilton 
demised  to  Gustavus  Hamilton,  the  respondent's  father,  lands 
and  mills  in  the  county  of  Monaghan,  to  hold  for  the  lives  of  the 
said  Gustavus  Hamilton  and  his  two  eldest  sons,  the  respondent 
and  George  Hamilton,  and  the  survivor  of  them,  at  the  yearly 
rents  therein  mentioned,  which  the  said  Gustavus  covenanted  to 
pay :  and  it  was  agreed,  that  leases  should  be  perfected  at  the 
request  of  either  party,  containing  a  covenant  of  re-entry  and 
distress,  as  also  a  covenant  of  renewal  for  ever,  paying  half  a  year's 
rent  as  a  fine  in  six  months  after  the  fall  of  every  life  then  named, 
and  thereafter  to  be  named.  At  the  time  when  this  demise  was 
made,  the  fee  of  James  Hamilton's  estate  was  in  fact  in  Nathaniel 
Kane,  a  mortgagee  of  it,  to  whom  it  had  been  conveyed  abso- 
lutely by  under-tenant  lease  and  release  in  1729  :  but  Mr.  Kane 
had  permitted  Mr.  James  Hamilton  to  continue  in  possession  of 
it,  and  verbally  promised  to  re-convey  it  to  him,  upon  his  re- 
payment of  the  purchase-money  and  interest  within  five  or  six 
years.  Mr.  J.  H.  however,  not  having  re-paid  the  money  within 
that  time,  Mr.  Kane  entered  into  possession,  and  shortly  after- 
wards applied  to  G.  H.  to  attorn  tenant.  In  answer  to  this 
application  G.  H.  said,  that  the  rent  was  too  high,  and  that  he 
would  give  up  the  lands  unless  Mr.  K.  let  them  to  him  at  a  lower 
rent.  Mr.  K.  thereupon  consented  to  refer  the  yearly  value  of 
the  lands  to  the  consideration  of  two  persons,  who  valued  them 
at  30^.  a  year;  in  consequence  of  which  Mr. K.  consented  to 
G.'s  continuing  tenant  at  will  at  that  rent.  About  the  year 
1752,  G.  H.  being  in  arrear  for  the  rent  of  the  said  premises, 
requested  Mr.  K.  to  take  them  off  his  hands,  and  to  forgive  him 
the  arrears;  upon  which  Mr.  K.  directed  his  agent,  John  Speer, 
to  conclude  this  business  with  G.  H.  on  his  own  terms.  Speer 
and  Hamilton  accordingly  settled  matters  between  themselves, 
and  the  latter,  about  November  1752,  gave  up  the  possession  of  the 
lands  to  Mr.  K.,  either  by  a  formal  surrender,  or  by  some  writing 
purporting  in  substance  to  be  a  surrender,  of  which  Speer  soon 
after  informed  Mr.  K.,  who  rested  satisfied  with  his  account  of 
the  transaction  without  making  any  further  inquiry.  Soon  after 
this,  G.H.  came  to  England,  where  he  resided  till  August  1755* 
when  he  "died  intestate,  leaving  the  respondent  his  eldest  son 
and  heir.  In  1757  Mr.  Kane  died,  and  the  appellant  his  son 
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and  heir  entered,  and  continued  in  quiet  possession  of  the  pre- 
mises from  that  time  till  the  year  1763,  when  the  respondent 
applied  to  him  for  a  renewal  of  the  lease,  pursuant  to  the  articles. 
This  being  the  first  intimation  the  respondent  received  of  the 
articles,  or  that  any  person  claimed  any  interest  in  the  estate 
under  G.  H.  he  communicated  the  same  to  his  agent  Edmund 
Weld  in  Ireland,  he  being  himself  at  that  time  in  England,  and 
directed  him  to  make  strict  inquiry  into  the  respondent's  claim. 
Weld  accordingly  wrote  to  Speer,  informing  him  of  the  claim ; 
and  received  an  answer  from  him,  in  which  he  stated,  that  G.  H. 
had  made  an  actual  surrender  of  the  lease,  which  he  (Speer}  had 
given  to  Mr.  Kane,  and  that  he  (Speer)  had  another  actual 
surrender  of  it  to  Mr.  K.  A  copy  of  this  letter  was  sent  by  the 
appellant  to  the  respondent,  who  never  made  any  further  claim 
during  Speeds  life,  but  soon  after  his  death  he  filed  a  bill  against 
the  respondent  in  the  Exchequer,  praying  to  be  restored  to  the 
possession  of  the  premises,  and  that  the  appellant  might  be 
obliged  to  perfect  leases  thereof  to  him,  renewable  for  ever,  at 
the  yearly  rent  of  36^.,  and  to  account  with  him  for  the  rents 
and  profits  since  the  death  of  G.  H.,  and  pay  him  what  should 
appear  to  be  due  on  such  account.  The  respondent  having  put 
in  his  answer,  and  issue  being  joined,  the  appellant  filed  a  cross 
bill,  praying  that  the  respondent  in  the  original  bill  might  search 
the  papers,  books,  and  entries  of  the  said  Gustavus  Hamilton, 
and  if  there  was  any  copy  or  entry  of  the  said  surrender,  or  any 
letter  or  acknowledgment  from  the  appellant  of  his  acceptance 
thereof,  or  relative  thereto,  that  he  might  set  forth  the  same  in 
ncEc  verba,  and  might  bring  the  same  into  court.  It  appeared, 
and  was  so  admitted  by  the  respondent's  answer  to  the  cross  bill, 
that  upon  the  death  of  George  Hamilton,  one  of  the  cestuy  que 
vies,  in  1747,  no  application  was  made  to  Mr.  K.  for  a  renewal, 
nor  was  any  step  taken  to  enforce  a  specifick  execution  of  the 
articles,  or  to  have  a  life  inserted  in  his  stead.  It  was  also  ad- 
mitted by  the  respondent  in  his  answer,  that  the  great  rise  in 
the  value  of  lands  in  Ireland  since  the  year  1752,  was  the  main 
inducement  with  him  to  attempt  the  recover}-  of  the  possession 
of  this  estate.  But  the  respondent  said,  that  he  had  been  in- 
formed by  G.  H.  that  he  never  had  made  any  surrender  of  the 
lease ;  in  answer  to  which  the  appellant  offered  in  evidence  several 
letters  of  Speer  to  prove  the  fact  of  surrender ;  but  these  letters 
the  court  rejected,  and  decreed,  that  the  respondent  was  entitled 
to  a  lease  for  three  lives  renewable  for  ever,  and  dismissed  the 
cross  bill  with  costs.  Upon  appeal  to  the  House  of  Lords  in  Feb.  jth, 
England,  this  decree  was  reversed,  and  the  respondent's  original  1776. 
bill  was  dismissed. 

Edward  Edwards  being  seised  in  fee  of  the  manor  of  Hastings,  Bateman  v. 
and  the  lands  therein  comprised,  situate  in  the  county  of  Tyrone,  Murray, 
by  indenture  bearing  date  the  28th  October  1685,  gave,  granted,  5  Br-p-C'»°' 
enfeoffed,  and  in  fee-farm  let  unto  Thomas  M'Causland,  his  heirs 
and  assigns,  the  two  town-lands  of  Claraghmore  and  Seagidly, 
being  part  of  the  lands  comprised  in  the  said  manor,  to  hold  the 
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same  to  him,  his  heirs  and  assigns,  in  fee-farm  for  ever,  viz.  for 
the  term  of  his  natural  life,  and  the  natural  lives  of  his  two  sons, 
Andrew  and  John  M'Causland,  and  the  longest  liver  of  them,  at 
the  clear  yearly  rent  of  i$l.  sterling,  with  two  year  old  bullocks 
and  one  fat  mutton.  In  the  indenture  there  was  contained  (inter 
alia]  a  power  of  entry  and  distress  for  the  rent,  when  in  arrear, 
and  an  agreement,  that  upon  payment  to  the  grantor  or  his  heirs 
or  assigns,  of  the  sum  of '7!.  los.  sterling,  within  three  months  after 
the  fall  of  each  of  the  said  lives,  he  or  they  would  add  another  life 
instead  thereof,  by  a  new  indenture,  continuing  three  lives  for  ever; 
and  a  further  agreement,  that  the  said  Thomas  M'Causland,  his 
heirs  and  assigns,  should  make  appear,  at  every  Easter  court- 
leet,  and  view  of  frankpledge,  to  be  holden  for  the  said  manor, 
by  two  sufficient  witnesses  duly  sworn,  that  the  said  three  lives 
were  then  in  being,  in  default  whereof,  it  should  be  lawful  for 
the  said  Edward  Edwards,  his  heirs  or  assigns,  to  distrain  for 
the  said  fine,  although  all  the  said  lives  should  be  then  in  being. 
But  there  was  not  any  power  of  re-entry  reserved  to  the  grantor, 
in  case  of  non-payment  of  the  said  rent  or  fines,  nor  was  there 
any  clause  which  declared  the  rent  void,  if  the  grantee  should 
neglect  to  renew.  In  the  year  1708,  the  original  indenture  and 
the  lands  therein  comprised  having  become  vested  in  the  re- 
spondent's grandfather  James  Murray,  and  it  being  doubtful 
whether  two  of  the  lives,  named  in  that  deed,  had  not  fallen, 
the  estate  was  renewed  by  Thomas  Edwards,  the  son  and  heir  of 
the  grantor,  according  to  the  terms  of  the  original,  and  two  new 
lives  were  inserted  in  the  room  of  those  supposed  to  be  fallen. 
In  1724  James  Murray  conveyed  his  interest  in  the  estate  to  his 
son  George  Murray,  by  virtue  of  which  he  entered  into  pos- 
session, and  enjoyed  the  lands  till  his  death;  and  during  all  that 
time  paid  the  reserved  rent.  The  said  Thomas  M'-Causland,  one 
of  the  lives  named  in  the  deed  of  renewal  of  1708,  died  in  the 
year  1741  ;  James  Murray,  another  of  the  said  lives,  died  in  the 
year  1746;  and  the  said  George  Murray,  the  other  of  the  said 
lives,  died  in  1763  intestate,  leaving  the  respondent  Sophia  his 
widow,  and  the  respondent  William  his  eldest  son  and  heir,  then 
a  minor,  who  thereupon  became  entitled  to  the  said  lands,  under 
a  marriage  settlement,  subject  to  a  jointure  to  the  respondent 
Sophia  his  mother.  At  this  time,  the  appellant,  the  Countess  of 
Ross,  who  was  the  grand-daughter  of  Thomas  Edwards,  under 
whom  the  lease  was  renewed,  and  who  was  entitled  to  these 
lands  under  her  father's  will,  resided  in  England,  where  she  con- 
tinued till  some  time  in  the  latter  end  of  the  year  1763,  or  the 
beginning  of  1764.  Soon  after  her  return  to  Ireland,  the  re- 
spondents caused  deeds  of  renewal  to  be  prepared,  pursuant  to 
the  covenants  for  that  purpose  in  the  original  indenture  of 
October  1685,  and  sent  the  same  to  the  countess,  with  a  sum  of 
money,  as  they  alleged,  sufficient  to  pay  her  all  the  renewal  fines, 
with  interest,  which  would  be  due  to  her  on  her  executing  such 
deeds  of  renewal.  Instead  of  complying  with  this  application, 
the  countess  brought  an  ejectment,  in  Easter  term  1763,  for  the 
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recovery  of  the  premises  in  question ;  upon  which,  before  any 
judgment  was  obtained,  the  respondents  in  June  1765  filed  their 
bill  in  the  court  of  Chancery  in  Ireland  against  the  appellants, 
PRAYING,  That  she  might  be  compelled  to  execute  a  new  lease 
of  the  premises  in  question,  pursuant  to  the  covenant  for  renewal 
in  the  said  original  indenture  of  October  1685,  under  the  rents 
and  with  the  covenants  in  the  said  indenture  contained ;  and 
that  she  might  be  restrained  in  the  mean  time  by  injunction  from 
proceeding  in  the  said  ejectment.  The  appellant,  Lady  Ross, 
by  her  answer  insisted,  that  the  respondents  were  not  entitled  to 
a  renewal  upon  two  grounds ;  the  one  was,  an  agreement  made 
between  James  and  George  Murray  with  her  father  Hugh  Ed- 
Kards,  and  in  part  carried  into  execution,  for  the  purchase  of 
their  interest  in  the  premises  ;  the  other  was,  that  neither  George 
Murray  nor  the  plaintiffs  had  complied  with  the  terms  of  the 
covenant  for  renewal,  by  not  paying  or  tendering  the  fine  within 
three  months  after  the  death  of  the  lives.  Issue  being  joined, 
several  witnesses  were  examined  on  each  side.  The  cause  came 
on  to  be  heard  before  the  Chancellour  of  Ireland  on  the  2oth  of 
July  1772,  when  the  following  issues  were  directed  to  be  tried, 
r/~.  Whether  any,  and  what  agreement  was  entered  into  by  the 
said  James  or  George  Murray  for  a  sale  of  their  interest  in  the 
said  lands,  and  of  the  said  lease  thereof?  And  in  case  there  was 
any  agreement,  whether  the  same  was  carried  into  execution,  or 
whether  the  same  was  varied,  or  departed  from,  by  the  parties 
thereto,  or  either  of  them  ?  The  jury,  by  their  finding,  negatived 
any  such  agreement  at  all.  The  cause  afterwards  came  on  to 
be  heard  on  the  judge's  certificate  and  merits,  when  the  re- 
spondent's right  of  renewal  was  contested  on  the  ground  of 
laches  in  having  neglected  to  renew;  but  the  Chancellour  was 
pleased,  on  the  22d  April  1777,  to  order  and  decree,  that  the 
respondents  were  entitled  to  a  renewal  of  the  said  lease,  accord- 
ing to  the  true  purport  and  intent  of  the  said  deeds  of  October 
1685  ant^  November  1708,  upon  payment  of  the  several  fines  and 
interest;  and  of  the  rent  and  arrears  of  rent  and  duties  become 
due.  From  this  decree,  and  the  said  decree  or  order  of  2oth  Feb.  i8th, 
July  1772,  the  appellants  appealed  to  the  House  of  Lords  in  i,7.7-9' 
England,  when  their  lordships  were  pleased  to  order  and  ad-  occ^ned* 
judge  that  the  decrees  be  reversed,  and  the  respondent's  bill  considerable 
dismissed.  alarm  in 

Ireland.     It 

•was  said  to  clash  with  a  local  equity,  the  old  equity  of  that  kingdom,  where  these  leases  were 
considered  on  both  sides  as  a  kind  of  inheritance ;  where  they  had  been  introduced  soon  after 
the  country  was  recovering  from  the  convulsions  of  the  great  rebellion  in  the  last  century,  with 
a  view  to  the  raising  of  a  useful  and  respectable  tenantry,  and  the  improvement  of  agriculture ; 
and  where,  upon  that  policy,  they  had  ever  been  protected  and  preserved  by  the  courts  of 
equity,  whose  practice  it  had  invariably  been,  to  decree  arenewal  except  where  there  was  fraud, 
or  dereliction  on  the  part  of  the  tenant.  In  consequence  therefore  of  this  alarm,  an  act  was 
passed  on  the  i9th  and  zoth  of  the  King,  c.  30.  which  revives  the  old  equity,  and  provides, 
that  in  all  cases  of  mere  neglect,  where  no  fraud  appears  to  have  been  intended,  no  dereliction 
on  the  part  of  the  tenant,  by  neglecting  or  refusing  to  renew  after  the  landlord  has  demanded 
the  fine,  courts  of  equity  shall  relieve  upon  an  adequate  compensation  being  made.  See 
Vernon  and  Scriven's  Reports  of  Cases  in  Ireland,  p.  135.  and  the  case  of  Magrath  v.  Lord 
Muskerry  in  the  same  book,  p.  166.  Boyle  v.  Lysaght,  iRWgw.  P.C.  405,  &c.  But  the 
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clamour  raised  against  this  decision  was  without  cause,  and  from  a  misconception  of  the 
ground  on  which  it  proceeded.  The  ground  was  fraud;  not  mere  laches  in  neglecting  to  re- 
new ;  the  Lords  considered  the  conduct  of  Murray,  the  agent,  as  fraudulent ;  so  that  the  case 
was  not  within  the  tenantry  act,  and  would  be  determined  now  as  it  was  before  the  passing  of 
that  act.  Lennon  v.  Napper,  a  Sch.  &  Lefr.  687.  There  is  another  case,  Pendred  v.  Griffith, 
I  Br.  P.  C.  314.,  with  respect  to  which  a  similar  mistake  has  gone  forth  under  the  sanction  of 
high  authority;  for  Lord  Mansfield  is  made  to  say,  i  Ridgw.  P. €.185.,  that  the  decree  was 
founded  on  the  lapse  and  omission  to  renew  within  the  time  limited ;  whereas  it  must  have 
been  decided  as.a  case  of  gross  fraud,  for  the  tenant  had  taken  advantage  of  the  ignorance  of 
his  own  lessor,  and  received  fines  himself  from  his  under-tenants  upon  the  fall  of  the  very 
lives  upon  which,  he  ought  himself  to  have  paid  fines. — These  leases  with  covenant  for  per- 
petual renewal,  arose  in  Ireland,  as  we  are  told  by  Lord  Rcdesdale,  instead  of  fee-farms. 
Persons  purchased  improvable  estates ;  but  having  no  money  to  carry  on  the  improvements, 
they  procured  it  in  this  manner:  they  paid,  for  example,  i5,ooo/.  for  an  estate,  and  conveyed 
it  to  another  in  fee-simple  for  io,ooo/.,  taking  a  lease  of  the  whole,  with  covenant  for  perpetual 
renewal,  at  a  rent  equal  to  the  interest  of  the  io,ooo/.  There  were  many  such  leases,  and 
they  had  a  claim  in  reason  and  equity  to  be  supported.  Magrane  v.  Archbold,  i  Dow's 
P.  C.  109. 


Rubery  v. 
Jervoiie, 
iT.R.  1*9. 


Bayley  v. 
the  Corpo- 
ration of 
Leominster, 
3  Br.  Ch. 
Rep.  329. 
i  Ves.  jun. 
476.  S.  C. 


A.  and  B.  covenanted  in  a  lease  for  sixty-one  years,  that  at 
any  time  within  one  year  after  the  expiration  of  twenty  years  of 
the  said  terra  of  sixty-one  years,  upon  the  request  of  the  lessee, 
and  his  paying  six  pounds  to  the  lessors,  they  would  execute 
another  lease  of  the  premises  unto  the  lessee  for  and  during  the 
further  term  of  twenty  years,  to  commence  from  and  after  the 
said  term  of  sixty-one  years ;  and  so  in  like  manner  at  the  end 
and  expiration  of  every  twenty  years  during  the  said  term  of 
sixty-one  years,  for  the  like  consideration  and  upon  the  like 
request,  would  execute  another  lease  for  the  further  term  of 
twenty  years,  to  commence  at  and  from  the  expiration  of  the 
term  last  before  granted.  It  was  holden,  that  the  lessee  having 
omitted  to  claim  a  further  term  at  the  end  of  the  first  and  second 
twenty  years  of  the  lease,  could  not  claim  a  further  term  of 
twenty  years  after  the  end  of  the  lease. 

In  a  lease  granted  in  1739,  by  the  mayor  and  burgesses  of 
Leominster  for  99  years,  determinable  on  three  lives,  there  was 
a  co>enant  on  the  part  of  the  lessors,  "  that  they  and  their 
"  successors,  when  and  as  often  as  either  of  the  said  three  lives 
"  should  die,  and  there  should  be  only  two  lives  remaining  in  the 
"  premises,  if  the  lessee,  her  executors,  administrators,  or 
"  assigns,  should,  within  the  space  of  six  months  next  ensuing 
"  the  decease  of  such  life,  or  at  the  first  or  second  chamber 
"  which  shall  be  held  after  the  expiration  of  the  said  six 
"  months,  apply  for  a  new  lease  of  the  said  premises,  and  pay 
"  a  fine  of  4/.  for  a  new  lease  of  the  said  premises,  and  pay 
"  the  sum  of  4^.  to  the  bailiff,  fyc.  with  six  months'  interest  for 
"  the  said  4/.,  after  the  rate  of  5^.  per  cent,  the  said  bailiff,  Sfc. 
<*  should  add  a  third  life  in  the  said  premises,  and  grant  to  her 
"  or  them  a  new  lease  of  the  said  premises  for  99  years,  to 
"  commence  from  the  time  of  such  payment,  if  the  two  other 
"  lives,  and  such  other  life  as  should  be  nominated  by  the  said 
"  lessee,  her  executors,  fyc.  or  either  of  them,  should  so  long 
"  live,  under  the  like  rents,  covenants,  and  agreements,  and  to 
*'  die  several  uses  and  trusts  therein  before  declared,  and  so 
"  from  time  to  time  ever  after%  as  often  as  the  case  should  so 

f  "  happen." 
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"  happen."  There  were  several  renewals  of  this  lease  on 
account  of  the  death  of  the  cestuy  que  vies :  the  last  was  iu 
the  year  1763,  and  the  lives  for  which  the  lease  was  then 
granted,  were  Adam  Ward  and  Mercy  his  wife,  and  the 
plaintiff's.  In  1 764  Adam  Ward  assigned  for  a  valuable  con- 
sideration the  beneficial  interest  in  the  lease  to  the  plaintiff, 
who  entered  under  such  assignment.  Adam  Ward  died  in  1781 
and  his  wife  in  1789,  and  soon  after  her  death,  the  plaintiff 
applied  to  the  corporation  for  a  new  lease,  offering  to  pay 
them  4/.  with  interest  from  the  death  of  Adam  Ward,  and  also 
4/.  as  a  fine  for  renewal,  on  the  death  of  Mercy  Ward,  and  a 
further  sum  of  4/.  upon  a  supposition,  that  if  plaintiff  had 
renewed  the  lease  on  the  death  of  Adam  Ward,  by  putting  in 
another  life,  such  other  life  might  have  fallen  in  between  the 
death  of  Adam  Ward  and  Mary  Ward.  This  the  corporation 
refused,  insisting,  that  no  application  having  been  made  to 
renew  till  the  falling  in  of  the  second  life,  they  were  not  bound 
to  renew  upon  the  terms  of  the  covenant,  but  were  at  liberty 
to  impose  such  terms  as  they  pleased.  It  was  contended  on 
the  part  of  the  plaintiff,  that,  although  the  covenant  was  only 
to  renew  on  the  falling  in  of  one  life,  yet  the  spirit  of  the 
covenant  extended  to  the  case  of  two  lives  falling  in :  that  the 
case  lay  in  compensation,  and  that  no  forfeiture  is  to  be  in- 
curred when  compensation  can  be  made.  But  Lord  Chan- 
cellour  said,  the  cases  upon  Irish  leases  in  the  House  of  Lords 
went  the  whole  length  of  this  case;  that  the  plaintiff  was  not 
bound  to  renew  upon  the  falling  in  of  one  life ;  he  had  his  elec- 
tion whether  to  renew  or  not,  and  has  made  that  election ;  the 
corporation  therefore  are  not  bound  now  to  renew.  It  had  been 
determined  over  and  over  in  the  Irish  cases. 

In  an  indenture  of  lease  from  the  Marquis  of  Carnarvon  to  Baynham  v. 
Thomas  Landon,  of  messuages  and  lands  at  Stretton  in  the  Guy's  Hos- 
county  of  Hereford,  for  99  years,  determinable  upon  three  lives,  P1  '  3 
there  was  a  covenant  on  the  part  of  Lord  Carnarvon,  "  that 
"  he,  his  heirs  and  assigns,  shall  and  will  from  time  to  time, 
"  and  at  all  times  hereafter,  at  the  request,  costs  and  charges 
"  in  the  law  of  the  said  Thomas  Landon,  his  executors  or 
"  administrators,  when  and  as  often,  and  within  two  years,  to 
"  be  computed  from  the  day  next  after  the  death  of  the  first 
"  or  any  or  either  of  the  life  or  lives  by  which  the  said  premises 
"  are,  shall  or  may  be  held  and  enjoyed,  shall  happen  to  die, 
"  renew  and  make  a  new  lease  or  leases  to  him  the  said  Thomas 
"  Landon,  his  executors  or  administrators,  or  any  or  either  of 
"  them,  of  the  said  messuages  or  tenements,  lands  and  pre- 
"  raises  herein  before  demised,  to  commence  from  the  expiration 
"  of  these  presents,  and  at  and  under  the  yearly  rents  and  cove- 
'*  nants  herein  before  reserved  for  one  life,  or  99  years,  deter- 
"  minable  upon  such  life,  the  said  Thomas  Landon,  his  exe- 
"  cutors  or  administrators  paying  or  allowing  for  a  fine, 
"  income  or  consideration  for  every  such  life  so  to  be  added, 
"  the  sum  of  53^.  55.  of  lawful  money,  and  so  as  often  and  in. 
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"  course  one  after  the  other  as  any  of  the  life  or  lives  in  being, 
"  or  any  future  life  or  lives  shall,  as  before  agreed  to,  be 
"  renewed,  die,  or  depart  this  life.  Provided  such  fine  or  fines 
"  be  paid  or  tendered  to  be  paid  unto  the  said  Lord  Carnarvon, 
"  his  heirs  or  assigns  within  two  years,  to  be  computed  from 
**  the  day  next  and  immediately  after  the  death  or  decease  of 
"  any  or  either  of  the  life  or  lives  thentofore  in  being  and  so 
"  dying  as  aforesaid,  and  as  often  as  one  life  or  lives  whereby 
"  the  said  demised  premises  shall  be  held  and  enjoyed  shall  die 
"  or  depart  this  life.  Provided  always,  and  further  it  is 
"  agreed  upon  by  and  between  the  said  parties  to  these  presents, 
"  and  it  is  the  true  intent  and  meaning  hereof,  and  of  the 
"  parties  hereunto,  that  if  upon  or  after  the  death  of  any  of 
-»  "  the  life  or  lives  hereinbefore  named,  the  said  Thomas  Landon, 
"  his  executors  or  administrators  shall  refuse  or  neglect  to 
"  renew  the  said  lease,  or  make  application  therein,  or  to  act 
"  in  and  name  one  other  life  or  lives  in  the  place  and  stead  of 
"  any  life  or  lives  dying,  over  and  above  and  more  than  the 
"  time  and  space  of  two  years  as  aforesaid,  and  thereby  also 
"  neglect  or  refuse  tender  of  such  new  lease,  and  to  pay  unto 
"  or  render  to  or  for  the  use  of  the  said  Lord  Carnarvon,  his 
"  heirs  or  assigns,  the  sum  of  53/.  55.  of  lawful  money,  for  a 
"  fine  for  such  life,  or  consideration  for  every  life  to  be  here- 
"  after  added  at  or  in  the  church  porch  of  the  parish  church  of 
"  Stretton  aforesaid,  and  thereof  give  ten  days  notice  in  writing 
'*  unto  the  said  Lord  Carnarvon,  his  heirs  or  assigns,  or  agents 
*'  for  the  time  being,  of  such  his  or  their  intention  and  tender, 
"  then  this  indenture  of  lease,  and  every  article,  clause,  and 
"  tiling  herein  contained  shall  cease,  determine,  and  be  utterly 
"  void  and  of  no  effect."  The  Marquis  of  Carnarvon  sold  the 
demised  premises  to  Guy's  Hospital,  subject  to  the  lease,  and 
soon  afterwards  died.  Thomas  Landon,  the  lessee,  died  about 
1731.  One  of  the  lives  died  a  long  time  since,  the  next  in 
1775,  and  the  last  in  1785.  No  application  having  been  made 
for  renewal  of  the  lease  previously  to  August  1786,  and  no  step 
having  been  taken  in  consequence  of  that  neglect,  the  plaintiff, 
who  had  made  herself  the  representative  of  the  several  persons 
interested  in  the  lease,  caused  a  written  notice,  according  to  the 
provisions  of  the  lease  dated  the  4th  of  August  1786,  to  attend 
in  the  church  porch  for  that  purpose,  to  be  fixed  on  the  door 
of  the  church  of  Stretton.  She  also  caused  a  copy  of  the  notice 
to  be  served  on  the  agent  for  the  Hospital,  who,  upon  the 
death  of  the  last  life,  procured  the  tenants  to  attorn,  and  re- 
ceived the  rents  and  profits  of  the  premises.  The  plaintiff 
attended  according  to  the  notice,  but  no  person  attending  for 
the  Hospital,  and  her  applications  for  renewal  being  rejected, 
she  filed  her  bill,  praying  that  the  defendants  should  be  decreed 
to  grant  a  new  lease  upon  payment  of  such  fine,  and  upon  such 
terms  as  to  the  Court  should  seem  just  and  reasonable. 

The  construction  insisted  upon  for  the  plaintiff  was,  that  the 
lessor  will  renew  whenever  any  life  or  lives  shall  drop ;  that  it 

is 
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is  not  said,  that  if  they  come  at  the  end  of  the  third  life,  they 
shall  not  have  a  renewal.  I  admit  it  upon  that  clause,  said  the 
Master  of  the  Rolls,  but  see  the  proviso  which  follows;  that  if 
upon  or  after  the  death  of  any  of  the  life  or  lives,  the  said 
Thomas  London,  his  executors,  8fc.  shall  refuse  or  neglect  to 
renew,  fyc.  Whatever  doubt  there  may  be  on  the  first  part, 
there  can  be  none  upon  this  clause ;  unless  it  is  argued,  that 
Lord  Carnarvon  not  taking  advantage  of  it,  proves  that  he  did 
not  understand  it  so.  But  I  lay  out  of  the  case  the  conduct  of 
the  party  not  availing  himself  of  that  clause;  I  cannot  argue  as 
the  Court  of  King's  Bench  did  in  Cooke  v.  Booth  ,•  and  am  clearly 
of  opinion,  the  lessee  has  not  entitled  himself  to  the  benefit  of 
the  covenant,  and  the  Hospital  might,  if  they  pleased,  have 
ejected  him  for  not  applying  when  the  first  life  dropped.  There- 
fore the  right  of  renewal  is  forfeited  ;  the  plaintiff  has  no  claim 
here,  and  the  bill  must  be  dismissed. 

In  a  lease  of  certain  premises  granted  in  November  1759,  by  Moore  v. 
Lord  Foley  to  Robert  Moore,  his  executors,  administrators,  and  Folev, 
assigns,  for  the  lives  of  his  three  children,  Robert,  James,  and  €  es* "" 
Mary  Moore,  and  of  the  longest  liver  of  them,  in  trust  for 
them  successively,  at  the  yearly  rent  of  60/.  3s.  4</.,  it  was 
covenanted,  that  when  any  one  of  them,  the  said  Robert,  James, 
and  Mary  Moore,  should  happen  to  die,  then  the  survivors  of 
them,  their  heirs  and  assigns,  should  within  one  year  next 
after  the  death  of  such  one  of  Robert,  James,  and  Mary  Moore, 
as  should  first  happen  to  die,  pay  to  Lord  Foley,  his  heirs  or 
assigns,  the  sum  of  42/.  6s. ;"  and  that  Lord  Foley  should,  upon 
receipt  of  that  sum  and  request,  and  surrendering  the  said 
grant  at  the  cost  of  Robert  Moore  the  elder,  his  heirs  or  assigns, 
grant  unto  the  survivors  of  them,  the  said  Robert,  James,  and 
Mary  Moore,  and  to  such  other  person  as  the  said  survivors 
should  nominate,  for  and  during  the  natural  lives  of  such  two 
of  them,  the  said  Robert,  James,  and  Mary  Moore,  as  should 
happen  to  survive,  and  for  the  life  of  such  third  person  as  the 
said  survivors  of  them,  the  said  Robert,  James,  and  Mary  Moore 
should  nominate,  and  for  the  life  of  the  longest  liver  of  them, 
for  their  natural  and  respective  lives  successively,  and  not  jointly, 
at,  for,  and  under  the  like  rent,  covenants,  and  conditions  as 
were  therein  contained  and  reserved :  and  moreover  it  was 
mutually  granted  and  agreed,  that  in  such  grant  to  be  made  bv 
Lord  Foley,  his  heirs  or  assigns,  unto  Robert  Moore  the  elder, 
his  heirs  and  assigns  (in  trust  as  aforesaid),  it  should  be  cove- 
nanted and  agreed,  that  when  and  as  often  as  any  one  of  the 
said  three  persons,  for  whose  life  the  said  grant  should  be  made, 
should  happen  to  die,  then  the  survivors  of  them  should  within 
one  year  after  the  death  of  such  one  person,  pay  to  Lord  Foley, 
his  heirs  or  assigns,  the  sum  of  4-2/.  6s.,  and  surrender  the  grant 
then  in  being,  and  Lord  Foley,  his  heirs  and  assigns,  should, 
upon  the  payment  of  the  said  money,  and  surrendering  up  of 
the  said  grant  at  the  request  and  charges  of  the  said  survivors 
of  such  lessees,  execute  another  grant  unto  the  survivors  of 
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such  lessees,  for  and  during  the  lives  of  such  two  of  the  said 
persons  as  should  be  then  living,  and  for  the  life  of  such  other 
person  as  the  said  survivors  of  the  said  lessees  should  nominate 
under  the  like  rent,  covenants,  provisos,  and  conditions  as 
were  therein  contained  :  provided,  that  when  any  two  of  such 
persons  for  whose  lives  such  grant  should  happen  to  be  made, 
should  happen  to  die  within  one  year,  and  before  such  new 
grant  ought  to  be  made  according  to  the  true  meaning  of  the 
said  lease,  then  the  survivor  of  such  lessees  should,  within  one 
year  next  after  the  death  of  such  second  person  of  the  said 
three  persons  for  whose  lives  such  grant  should  be  made,  pay 
to  Lord  Foley,  his  heirs  or  assigns,  the  sum  of  1021.  6s.;  and 
that  Lord  Foley,  his  heirs  or  assigns,  should,  upon  receipt  of 
the  said  money,  and  surrendering  up  of  the  grant  then  in  being, 
at  the  request  and  charges  of  such  surviving  lessee,  execute 
another  grant  unto  such  surviving  lessee  for  the  lives  of  such 
surviving  lessee,  and  of  such  two  other  persons  as  such  sur- 
viving lessee  should  nominate,  at  for  and  under  the  like  rent, 
covenants,  and  conditions  as  were  therein  mentioned  and  con- 
tained. 

Lord  Foley,  the  lessor,  died  in  1766.  Robert  Moore  the  younger, 
one  of  the  lives,  died  in  1793;  upon  his  decease  James  Moore  ap- 
plied to  Andrew  Foley,  devisee  intrust  of  his  father,  Thomasi.ord. 
Foley,  who  died  in  1777,  for  a  renewal  according  to  the  cove- 
nants. No  renewal  could  then  be  made,  the  then  Lord  Foley 
being  under  twenty-one,  but  an  act  of  parliament  was  passed  en- 
abling Andrew  Foley  to  grant  and  renew  leases.  In  1 796,  before 
any  renewal,  Mary  Moore,  another  of  the  lives,  died;  upon  whose 
death  James  Moore  applied  to  have  two  new  lives  added.  The 
parties  differing  as  to  the  proper  covenant  to  be  inserted  in  the 
new  lease,  a  bill  was  filed  by  James  Moore,  and  it  was  referred 
to  the  Master  to  settle  a  lease.  The  Master,  by  his  report, 
approved  a  lease  containing  a  covenant  for  perpetual  renewal ; 
to  which  exception  was  taken  by  the  defendant,  and  allowed  by 
tt  e  Master  of  the  Rolls ;  for  that  there  is  not  a  word  expressing 
tbat  it  was  the  intention  of  the  parties  that  the  lease  should  be 
icnewable  for  ever ;  and  that  the  covenant  is  specifick,  and 
extends  no  farther  than  to  introduce  the  stipulation  for  a  new 
lease  into  the  second  grant,  and  as  to  the  lives  only  to  be  con- 
tained in  that  grant;  that  the  proviso  that  the  renewal  shall  be 
under  the  same  rent,  covenants,  and  conditions  as  in  the  first 
lease,  does  not,  in  the  absence  of  more  positive  stipulation, 
amount  to  a  perpetual  renewal;  for  that  upon  Tritton  v.  Foote, 
and  Russell  v.  Darwin,  he  was  bound  to  hold,  that  a  covenant 
for  renewal  under  the  same  covenants  does  not  include  the  cove- 
nant to  renew,  but  that  it  means  only  a  second  lease,  not  a  per- 
petuity of  leases. 

Eaton  v.Lyon,       In  an  indenture  of  demise  by  G.  H.  to  D.  and  S.  O.,  for  the 

3  Yes.  690.        lives  of  E.  O.,  H.  O.,  and  /.  /.,  at  the  yearly  rent  of  10J. ;  there 

was  a  covenant,  "  that  D.  and  S.  O.,  and  the  survivor,  and  the 

"  heirs,  executors,  and  administrators  of  such  survivor,  should 

"  and 
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"  and  would  within  the  space  of  six  months  next  after  the 
"  decease  of  any  of  the  said  three  persons  for  whose  lives  the 
"  premises  were  thereby  granted,  give  notice  to  the  said  G.  //., 
"  his  heirs  and  assigns,  of  the  decease  of  such  person  or  per- 
"  sons;  and  would,  within  the  further  space  of  six  months, 
"  surrender  that  demise,  and  accept  of  a  new  lease  of  all  the 
"  said  premises,  and  therein  add  one  or  two  life  or  lives  to  the 
"  life  or  lives  then  in  being,  as  the  case  should  require ;  paying 
"  for  the  same  unto  the  said  G.  //.,  his  heirs  and  assigns,  as 
"  followeth,  that  is  to  say,  if  but  one  life  to  be  added,  the  sum 
"  of  5l. ;  but  if  two  lives  were  to  be  added,  then  the  sum  of  10/. ; 
"  which  said  new  lease  should  contain  all  the  covenants  and 
"  agreements,  as  were  inserted  and  comprized  in  that  grant  or 
"  demise,  and  no  other :  and  the  said  G.  H.,  for  himself,  his 
"  heirs  and  assigns,  did  covenant,  promise,  grant,  and  agree 
"  with  the  said  D.  O.,  and  S.  O.,  their  heirs,  executors,  admi- 
"  nistrators,  and  assigns,  that  the  said  G.  H.,  his  heirs  or 
"  assigns,  would  at  the  request  of  the  said  D.  O.  and  S.  O.,  or 
"  at  the  request  of  the  survivor  of  them,  or  the  heirs,  executors, 
"  or  assigns  of  such  survivor,  grant  a  new  lease  of  the  said 
"  premises  thereby  demised,  and  add  one  or  more  life  or  lives 
"  in  the  room  of  the  life  or  lives  so  dying,  for  the  consider- 
"  ations- aforesaid;  and  that  such  new  lease  should  contain  all 
"  the  covenants  and  agreements  as  were  mentioned  and  com- 
"  prized  in  that  present  grant  and  demise,  and  no  more."  A 
bill  being  filed  for  a  renewal  of  the  lease,  the  Master  of  the 
Rolls  was  of  opinion,  that  upon  the  true  construction  of  this 
covenant,  notice  must  be  given  upon  the  expiration  of  the  first 
life,  or  at  least  within  a  reasonable  time  after  the  lessee  knew  of 
it ;  that  the  lessor  had  a  right  to  it ;  but  if  not,  he  had  a  right 
after  the  death  of  the  second ;  and  there  having  been  no  formal 
notice  given  in  this  case  of  the  expiration  of  the  first  life,  nor 
any  tender  made  of  a  lease  to  the  lessor,  till  several  years  after 
the  expiration  of  the  second  life,  the  plaintiff  was  not  entitled 
to  relief!  His  Honour  added,  that  he  decided  this  case  on  the 
principles  on  which  Lord  Thurlow  decided  Bay  ley  v.  The 
Corporation  of  Leominster  (supra);  that  it  is  expected  that 
these  covenants  be  literally  performed,  where  it  can  be  done; 
and  that  equity  will  interpose  and  go  beyond  the  covenant  at 
law,  only  where  a  literal  performance  has  been  prevented  by 
unavoidable  accident,  fraud,  surprize,  or  ignorance  not  wilful. 

In  an  indenture  of  lease  of  29th  September  1783,  for  twenty-  Iggulden 
one  years,  there  was  a  covenant  that  /.  D.  (the  original  lessor),  T-~™*7* 
his  heirs  and  assigns,  at  the  end  of  eighteen  years  of  the  said   S 
term  of  twenty-one  years,  or  before,  upon  request  to  him  or  them   See  Dowling 
made  by  /.  /.,  E.  F.,  and  S.S.  (the  original  lessees),  their  exe-  v.  Mill, 
cutors,  $c.,  and  at  the  costs  and  charges  of  the  said  /.  /.,  E.  F.,   l  ^ladd-  541- 
and  S.  S.,  their  executors,  &C,,   shall  and  will  make,  seal,  and 
deliver  unto  the  said  /.  /.,  E.  F.,  and  S.  S.,  their  executors,  #c., 
a  new  lease  of  the  ground  thereby  demised,  with   the  appur- 
tenances, for  the  like  fine  or  consideration  of  51,  8s.  for  the  like 
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time  and  term  of  twenty-one  years,  at  the  like  yearly  rent  of 
6s.  9d.,  payable  as  herein-before  mentioned,  with  all  covenants, 
grants,  and  articles  in  the  said  indenture  contained.  At  the 
expiration  of  the  eighteen  years,  /.  /.  applied  to  the  person 
then  entitled  to  the  reversion,  for  a  new  lease  upon  the  terms 
contained  in  the  clause  for  renewal.  A  lease,  with  covenant  for 
renewal,  being  refused,  the  lessee  filed  a  bill,  and  the  question 
was,  whether  the  plaintiff  was  entitled  to  a  lease  containing 
that  covenant?  Lord  Chancellour  would  not  determine  it,  but 
retained  the  bill,  with  liberty  to  bring  an  action.  Accordingly, 

7  East,  237.  an  action  of  covenant  was  brought  in  the  court  of  King's  Bench, 
and  the  plaintiff  averred  in  his  declaration,  that  the  covenant 
in  question  had  been  introduced  "  in  various  other  leases  before 
"  then  successively  made  and  executed,  on  renewals  from  time 
"  to  time  granted,"  and  assigned  as  a  breach  the  defendant's 
refusal  to  grant  a  new  lease,  with  such  covenant  for  renewal  as 
was  contained  in  the  lease  of  29th  September  1783.  The  Court 
decided  that  the  plaintiff  was  not  entitled  to  a  new  lease,  in- 

2  N, R.  449.  eluding  the  covenant  for  renewal;  and  their  judgment  was 
afterwards  affirmed  in  error  in  the  Exchequer  Chamber.  The 
judges  were  all  clear,  that  a  covenant  for  perpetual  renewal 
could  not  be  implied  in  this  case,  and  that  the  renewals  of  the 
lease  which  had  thentofore  taken  place,  including  the  covenant 
in  question,  could  not  be  used  by  way  of  argument  on  this 
occasion :  that  it  was  true  that  similar  renewals  were  allowed  to 
operate  upon  the  judgment  of  the  court  of  King's  Bench,  in 
Cooke  v.  Booth  (supra};  but  they  thought  that  that  was  the  first 
time  that  the  acts  of  the  parties  to  a  deed  were  ever  made  use 
of  in  a  court  of  law  to  assist  in  the  construction  of  that  deed. 
They  said  too,  that  all  the  authorities  shew  that  the  judges  by 
whom  they  were  decided  never  thought  of  implying  a  covenant 
for  perpetual  renewal. 

The  defendant  had  covenanted  to  renew  the  plaintiff's  lease, 
at  the  request  of  the  plaintiff,  within  three  months  before  the 
expiration  of  the  then  granted  lease.  The  lease  being  within 
a  month  of  expiring,  and  the  plaintiff  not  having  requested  a 
renewal,  the  defendant  agreed  to  lease  the  premises  to  other 
persons.  The  plaintiff  then  being  in  possession,  applied  for  a 
new  lease,  which  defendant  refusing,  he  filed  his  bill.  The 
Lord  Chancellour  was  clearly  of  opinion,  that  the  plaintiff 
having  omitted  to  apply  at  the  time  agreed  on,  was  not  entitled 
to  relief;  observing,  that  if  a  lessee  were  relievable  in  such  a 
case,  he  knew  not  where  the  Court  could  stop ;  it  would  be 
saying,  the  lessee  shall  be  loose,  and  the  lessor  bound. 

the  property1,  might  have  influenced  the  judgment  of  the  Court ;  and  the  Chancellor  cer- 
tainly does  appear,  Mr.  Fonblanque  says,  in  his  note  on  the  case,  to  have  adverted  to  such 
circumstance;  but  his  Lordship  seems  to  have  rested  the  decision  upon  general  principles,  and 
not  upon  the  particular  cucumstances  of  the  case. 

Willan  v.  A  testator,  tenant  for  years  under  a  prebendal  lease  renew- 

Willan,  aole  On  payment  of  an  arbitrary  fine,  entered  into  an  agree- 

leVes.  72.        ment  for  the  perpetual   renewal  of  an   under-lease  at  a  fixed 

rent, 


2  Sch.  and 
Lefr.  557, 


Allen  v. 
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22d  Feb.  1738. 
1  Fonbl.  Equ. 
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rent,  in  pursuance  of  which  a  lease  to  that  effect  was  executed 
by  the  devisees.  Lord  Chancellour  decreed  the  lease  to  be 
cancelled,  and  the  agreement  to  be  delivered  up  as  obtained 
by  surprize,  neither  party  being  aware  of  the  effect  of  the 
agreement,  because  the  fines  payable  to  the  prebendary  were 
likely  continually  to  increase,  and  yet  no  fine  was  to  be  paid 
on  the  renewal  of  the  under-lease,  and  the  reserved  rent  was 
not  to  be  increased.  Though  it  was  admitted,  that  the  under- 
lessee  was  an  object  of  the  testator's  bounty,  yet  as  the  amount 
of  the  benefit  intended  could  not  be  ascertained,  the  agreement 
could  not  be  executed. 

Where  A.,  tenant  for  life,  with  power  to  make  leases  for 
twenty-one  years  at  the  best  improved  rent,  made  a  lease  to 
JB.,  and  therein  covenanted,  "  for  the  term  of  his  life  to  renew 
"  the  said  lease  to  13,,  his  executors,  administrators,  and  assigns, 
"  by  giving  them  a  lease  for  twenty-one  years  when  applied  to," 
and  B.  surrendered  the  lease  under  a  clause  empowering  him 
so  to  do  ;  and  afterwards  on  a  new  agreement,  A.  indorsed  on 
the  back  of  the  old  lease,  "  I  promise  and  agree  to  perfect  a 
"  fresh  lease  to  B.,  at  any  time  he  shall  demand  the  same,  at 
"  51.  a  year  less  than  the  within-  mentioned  rent;"  it  being 
uncertain  whether  the  agreement  was  for  more  than  one  term 
of  twenty-one  years,  and  the  agreement  for  a  further  lease 
(even  if  clear)  being  in  fraud  of  the  power,  a  bill  for  a  renewal 
of  the  lease  for  a  second  term  of  twenty-one  years  was 
dismissed. 

Though  there  was  a  clear  and  express  covenant  for  perpetual 
renewal,  yet  it  having  been  provided  in  the  original  lease, 
that  if  the  lessees  declined  taking  a  new  lease  of  the  premises, 
they  should  not  only  leave  them  in  good  and  sufficient  repair, 
but  should  also  convey  to  the  lessor,  his  heirs  and  assigns, 
certain  lands  and  buildings  between  the  lessor's  premises  and 
the  river  Thames  ,•  the  Court  would  not  decree  a  specific  per- 
formance of  the  covenant,  because  these  last-mentioned  lands 
had  been  converted  into  a  highway,  and,  consequently,  it  would 
be  impossible,  if  the  lessees  should  at  any  time  refuse  to  renew, 
for  them  to  perform  their  part  of  the  covenant. 

Where  a  lease  for  lives  was  renewable  for  ever,  with  a 
nomine  poetus  in  case  of  neglect  to  renew  ;  the  Court  would 
not  decree  a  renewal,  except  upon  the  terms  of  paying  the 
penalty. 

However,  where  a  compensation  can  be  made,  where  the 
tenant's  neglect  can  be  reasonably  accounted  for,  it  is  the 
general  disposition  of  courts  of  equity  to  relieve  in  a  lapse  of 
this  kind.  The  measure  of  compensation  introduced  in  Ire- 
land  by  the  Lord  Chief  Baron  Gilbert  was,  by  allowing  the 
lessor  septennial  fines  ;  that  is,  by  giving  him  a  fine  for 
every  seven  years  which  had  lapsed  since  the  fall  of  a  life, 
and  interest  upon  each  fine  from  the  time  of  its  being  sup- 
posed  to  have  accrued  due,  calculating  from  the  probabilities 
of  human  life,  that  if  another  life  had  been  added  at  the 
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though  the 
period  agreed 
upon  for  re- 
questing the 
renewal  may 
have  lapsed, 
still  the  agree- 
ment may  be 
executed.  But 
in  the  first,  if 
the  lessee  ne- 
glects to  renew 
upon  a  life 
dropping;  it  is 
obvious  that 
by  this  omis- 
sion in  this  case 
the  situation 
of  the  parties 
is  varied,  and 
compensation 
for  the  lapse 
can  scarcely 
be  made.  The 
life  named  at 
the  proper 
time  might 
have  dropped, 
so  that  the 
contingent 
benefits  lost 
to  the  lessor 
cannot  be  cal- 
culated.   The 
circumstance 
of  delay  is 
very  consider- 
able.    14Ves. 
47.  58. 
Sweet  v. 
Anderson, 
2  Br.  P.  C. 
430. 


regular  period  of  renewal,  the  duration  of  such  life  would 
not  have  exceeded  the  term  of  seven  years.  This  was  first  done 
in  one  of  the  Duke  of  Ormond's  leases :  the  Duke  had  granted  a 
lease  in  1697  for  the  lives  of  the  lessee,  and  his  nephew  John 
Anderson,  and  V.  B.,  and  of  the  survivor,  and  had  covenanted, 
"  that  as  often  as  any  of  the  lives  should  happen  to  fail,  he 
"  would  at  the  request  of  the  lessee,  his  heirs  or  assigns,  and 
"  upon  payment  of  all  rents  of  the  said  premises,  that  should  be 
"  then  in  arrear ;  and  advancing  and  paying,  by  way  of  fine, 
"  within  twelve  calendar  months  next  after  the  death  of  each 
"  life,  16/.  13s.  4^7.,  renew,  and  make  a  new  lease  of  the  said 
"  several  lands,  fyc.  to  the  lessee,  his  heirs  and  assigns,  at  and 
"  under  the  yearly  rent  and  reservations,  and  with  the  cove- 
"  nants,  conditions,  and  provisos  contained  in  the  said  lease ; 
"  with  the  like  clause  for  being  dispunisliable  of  waste,  and  the 
"  like  covenant  for  renewal  of  such  two  lives,  as  should  be  then 
"  in  being,  and  also  for  one  other  life,  to  be  added  in  the  place 
"  and  room  of  such  of  the  three  lives  as  should,  from  time  to 
"  time,  happen  to  fail.  Provided,  that,  if  when  such  new  lease 
"  or  renewal  was  to  be  made,  more  than  one  of  the  cestuy  que 
"  vies  before  mentioned  should  be  dead,  there  should  be  named 
"  in  such  lease  so  many  other  lives  in  their  stead :  and  there 
"  should  be  paid  to  the  person  renewing  a  fine,  of  the  value 
"  aforesaid,  for  each  of  the  said  cestuy  que  "vies,  who  should  be 
"  dead  at  the  time  of  such  renewal."  The  lessee  himself  died 
in  1714;  and  upon  his  death  the  respondent,  who  was  the  devisee 
of  this  estate,  applied  to  the  appellant,  who  had  purchased  the 
Duke  of  Ormond's  reversionary  interest,  for  a  renewal  of  the 
lease,  and  that  another  life  might  be  inserted  in  the  room  of 
that  which  had  dropped ;  and  at  the  same  time  tendered  the  fine 
of  16/.  13s.  4</.,  all  rent  and  arrears  being  discharged;  but  the 
appellant  refused  to  renew,  insisting  that  John  Anderson,  one  of 
the  cestuy  que  vies,  had  been  absent  from  Ireland  ever  since  the 
year  1697,  and  therefore  must  be  presumed  to  be  dead,  and  that 
no  tender  of  a  fine  for  renewal  having  been  made  within  twelve 
calendar  months  after  his  absence,  the  respondent  had  lost  his 
right  of  renewal.  The  respondent  thereupon  filed  his  bill  in 
the  court  of  Exchequer  to  oblige  the  appellant  to  renew  the  lease 
by  inserting  a  new  life  in  the  room  of  the  lessee's :  but  it  appear- 
ing that  John  Anderson,  the  other  cestuy  que  vie,  had  been  a  long 
time  absent  from  Ireland,  and  there  being  no  positive  proof  of 
his  being  alive,  the  Court  ordered  the  bill  to  be  amended  by 
inserting -a  tender  of  the  fine  for  the  second  life ;  and  the  re- 
spondent having  made  such  tender,  and  amended  his  bill  ac- 
cordingly, they  decreed  the  appellant  to  renew,  and  make  a  new 
lease  to  the  respondent  for  the  lives  named  in  the  bill,  and  ac- 
cording to  the  covenant  in  the  lease,  on  the  respondent's  paying 
the  appellant  16/.  13s.  4rf.,  with  interest,  from  the  19th  July 
1704;  another  sum  of  16/.  135.  4</.,  with  interest  from  the 
19th  of  J«/y -1711;  another  sum  of  1G/.  13s.  4d.,  and  interest 
from  the  19th  July  1718;  and  on  the  respondent's  also  paying 

to 


(U)  Of  the  Renewal  of  Leases,  by  whom,  %c. 


919 


to  the  appellant  the  sum  of  167.  135.  Id.,  being  the  fine  due  on 
the  death  of  the  lessee,  and  all  rents  in  arrear,  duties,  8fc.  pur- 
suant to  the  lease.  And  this  decree,  upon  appeal  to  the  House 
of  Lords,  was  affirmed. 

A  lease  was  granted  for  21  years,  under  the  yearly  rent  of  17. 
with  a  covenant  on  the  part  of  the  lessor  to  renew  before  the  end 
of  the  term  for  a  term  of  21  years,  and  to  renew  from  the  end  of 
such  term  for  21,  21,  and  15  years  more,  making  in  the  whole 
a  term  for  99  years.  It  was  in  effect,  and  so  understood  by  the 
parties  to  be,  a  lease  for  99  years,  but  the  estate  being  copyhold 
holden  of  a  manor  in  which  no  lease  could  be  granted  for  more 
than  21  years,  this  mode  was  necessarily  adopted  in  order  to 
avoid  a  forfeiture.  At  the  expiration  of  the  first  term,  there 
being  an  arrear  of  rent  due,  and  no  application  made  for  a  re- 
newal, the  executor  of  the  devisee  of  the  lessor  brought  an 
ejectment,  and  obtained  judgment  and  possession.  But,  as  the 
lessee  was  a  bankrupt  when  this  ejectment  was  brought;  as  it 
did  not  appear  that  there  was  not  a  sufficient  distress  upon  the 
premises ;  but  on  the  contrary  it  appeared,  that  the  lessee  had 
laid  out  a  large  sum  of  money  upon  them ;  as  it  was  also  in 
evidence,  that  the  person  to  whom  the  lessee  had  mortgaged 
them,  had  endeavoured  to  stop  the  suit,  by  a  treaty  for  a  new 
lease  which  had  been  refused  ;  as  the  covenant  did  not  ex- 
pressly require  any  request  from  the  lessee  for  further  terms  ;  — 
under  all  these  circumstances,  the  Master  of  the  Rolls  held  the 
lessee  entitled  to  renewal  on  payment  of  the  arrears  of  rent  with 
interest,  and  the  costs  both  at  law  and  in  equity. 

An  agreement  was  entered  into  in  1 800,  between  A.  and  B., 
for  a  farm  to  B.  belonging  to  A.,  for  three  lives  generally,  no 
particular  lives  being  named.  C.  afterwards  purchased  the 
farm  subject  to  the  agreement,  and  received  rent  from  B.,  who 
occupied  it  under  the  agreement  till  1807,  when  B.  discontinued 
the  payment  of  the  rent,  because  C.,  who  had  not  seen  the  agree- 
ment till  that  year,  then  refused  to  perform  it.  On  a  bill  by  B. 
for  a  specifick  performance,  naming  the  lives  of  three  of  his  own 
children,  the  court  below  decreed  accordingly,  and  that  decree 
was  affirmed  in  the  House  of  Lords.  For,  as  Lord  Chancellour 
observed,  the  estate  was  purchased  subject  to  the  agreement,  and 
the  equity  is,  that  the  agreement  should  have  been  made  good  at 
the  time  of  the  purchase ;  and  though  it  has  been  objected,  that 
the  naming  of  the  lives  now  renders  the  performance  a  different 
thing  (as  it  certainly  does)  from  what  it  would  have  been  if  the 
lives  had  been  originally  named,  since  those  lives  might  have 
dropt  by  this  time ;  yet  it  is  clear  that  the  parties  were  going  on 
as  if  the  one  had  been  entitled  to  performance,  and  the  other 
had  been  bound  to  perform,  so  that  there  seems  to  have  been  a 
mutual  default.  And  it  was  upon  this  special  ground  that  the 
decision  proceeded. 

A  lease  of  lands  in  Ireland,  renewable  for  ever,  has  been  holden 
to  be  not  absolutely  forfeited  by  extinction  of  all  the  lives,  and 
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man  v.  Boyle,  neglect  to  pay  the  fines  for  renewal,  even  after  notice  from  the 
sRidgw.P.C.  lessor. 

69. 

Palmer  v.  A  covenant  that  the  covenantor,  his  heirs  and  assigns,  shall 

Hamilton,  ^  and  will  renew  the  lease  upon  the  fall  of  any  of  the  original 
2Ridgw.  P.  C.  cesfuy  que  vjeSi  anc}  instead  of  such  life,  insert  such  other  life  as 
A.  H.)  one  of  the  cestuy  que  vies  in  the  original  lease,  shall 
nominate,  and  that  he  will  do  so  as  often  as  any  of  the  lives  now 
mentioned  in  his  said  lease,  or  hereafter  to  he  inserted,  shall 
happen  to  die,  is  a  covenant  for  perpetual  renewal.  For  it  is 
clear,  that  the  tenant's  right  of  renewal  is  not  confined  to  the 
life  of  the  covenantor,  the  covenant  extending  to  his  heirs ;  nor 
is  it  limited  to  the  life  of  the  tenant,  A.  H.  being  one  of  the 
cestuy  que  vies  in  the  original  lease;  nor  can  it  be  limited  to 
one  renewal  on  the  fall  of  each  of  the  original  cestuy  que  vies,  for 
the  covenant  is  express  to  renew  not  only  upon  the  fall  of  the 
original  cestuy  que  vies,  but  upon  the  fall  of  any  life  thereafter  to 
be  inserted  in  the  lease  in  the  place  of  the  original  lives. 

Evans  v.  A.  holding  under  a  corporation  (of  which  he  was  a  member), 

Walshe,  2  Sch.  an(j  having  obtained   several  renewals  upon  favourable  terms, 

'    demised  to  B.  at  a  certain  rent,  with  a  covenant  to  renew  at  the 

same  rent,  as  often  as  the  corporation  should  renew  to  him ; 

and  the  corporation  at  length  raised  the  rent  to  him :  it  was 

holden  that  he  was  bound  to  renew  to  B.  on  the  old  terms, 

unless  he  chose  to  abandon  the  property,  and  permit  B.  to  stand 

in  his  place  for  the  renewal  he  had  obtained ;  which,  as  he  had 

not  covenanted  to  renew  with  the  corporation,  he  might  perhaps 

be  allowed  to  do. 

Watson  v.  An  estate  was  devised  for  the  purpose  of  founding  an  hospital: 

Hinsworth  the  trustees  procured  letters  patent  for  that  purpose,  with  power 
Hospital,  for  them  to  make  orders  and  constitutions  for  governing  the 

The  case  of  hospital ;  under  which  they  ordained,  that  no  lease  should  be 
this  hospital  made  for  above  21  years,  the  rent  not  to  be  raised,  nor  above 
has  lately  three  years'  rent  to  be  taken  for  a  fine  or  gressom.  The  estate 
been  before  was  orjginal]y  leased  at  120/.  per  annum.  On  a  bill  by  the 
a  bill  to  en-  Master  and  Hospital,  Sir  JEdw.  Phillips  decreed  the  lessee  to 
force  a  claim  enjoy,  paying  1201.  per  annum,  and  afterwards  the  case  was 
of  perpetual  heard  again  by  Lord  Ellesmere,  and  although  the  lease  was  long 
renewal  upon  before  expired,  his  Lordship  decreed  the  lessee  to  account  at 
usa^ sane-  °  120£.  per  ann.  only,  and  to  have  a  new  lease  for  21  years  at  that 
tioned  by  rent,  notwithstanding  it  appeared  the  estate  was,  by  the  tenant's 
these  decrees,  improvements,  then  worth  250/.  per  ann.  In  1663  it  was  de- 
and  upon  ex-  creeci  agajn  by  Lord  Clarendon^  assisted  by  Hide  C.  J.  and 
the  claim  was  Hale  C.  B.  that  the  lease,  having  been  some  time  expired,  the 
dismissed  as  tenant  should  account  from  the  expiration  of  the  lease,  at  120/. 
not  supported  per  ann.,  and  that  he  should  have  a  new  lease  on  reasonable 
by  the  custom  termS}  ancj  recommended  it  to  the  Archbishop  of  York  to  call 
nor  by  con-  tne  Part;ies  before  him,  and  to  certify  what  terms  were  thought 
tract,  and  not  reasonable  for  a  lease,  who  certified  the  hospital  had  agreed  to 
within  the  accept  a  fine  of  100/.  and  120/.  per  ami.  The  present  tenant 
powers  of  the  having  purchased  the  lease,  and  laid  out  a  considerable  sum  in 
u*sor>norac"  improve- 
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improvements,  filed  a  bill  for  renewal.  —  Lord  Chancellour  —  cording  to  the 
The  constitution  that  the  rent  should  not  be  raised,  is  just  and  true  construc- 
charitable,  for  the  encouragement  of  the  tenant  to  improve  the  JJJjJ^0  ^t^ 
estate;  and  he  ought  to  find  a  benefit  in  it;  and  the  hospital  v.  The  Master, 
also  find  an  advantage  in  having  the  rent  well  secured  by  &c.  ofHems- 


an  estate  of  greater  value  and  constantly  paid.     But  the  rule  or  worth  Hos- 

14  *  es< 


constitution  is  not  to  be  followed  according  to  the  letter,  that  no 
more  rent  is  to  be  taken  than  what  was  at  first  reserved  ;  but  as 
times  alter,  and  the  price  of  provisions,  fyc.  increases,  so  the  rent 
ought  to  be  raised  in  proportion.  The  tenant  is  entitled  to  a 
beneficial  lease,  but  not  at  any  certain  rent  :  the  constitution  is 
not  to  be  regarded  in  the  letter,  but  in  the  reason  of  it.  His 
Lordship  therefore  declared,  that  the  plaintiff  was  not  entitled  to 
have  leases  of  the  premises  from  the  hospital  for  any  fine  certain, 
or  at  any  certain  rent;  but  that  he  ought  to  have  beneficial 
leases  made  to  him  as  well  in  regard  to  the  constitution  of  the 
hospital,  as  also  the  former  decrees  made  by  the  Lord  Keeper 
Coventry  and  Lord  Chancellour  Clarendon,  and  the  usage  since, 
and  likewise  in  respect  of  what  the  plaintiff  had  laid  out  in 
building  and  other  lasting  improvements  upon  the  premises,  and 
that  the  fine  or  fines  to  be  paid  by  the  plaintiff  to  the  hospital 
for  such  beneficial  leases  ought  not  to  exceed  three  years'  value 
of  the  premises,  and  referred  it  to  the  Master  to  certify  the  value 
of  what  had  been  laid  out  in  improvements  since  the  last  leases 
made  by  the  hospital  beyond  the  covenants  in  such  leases,  and 
what  the  annual  value  of  the  premises  are  reasonably  worth  to 
be  let  ;  and  when  that  was  ascertained,  he  referred  it  to  the 
Archbishop  of  York,  to  certify  what  fine  and  what  rent  he 
thought  reasonable;  but  which  fine  was  not  to  exceed  three 
years'  value,  and  in  the  ascertaining  of  such  rent  and  fine, 
regard  was  to  be  had  to  the  repairs  of  the  hospital,  and  what 
the  plaintiff,  and  two  persons  of  the  name  of  Blackistone,  former 
lessees,  under  whom  he  claimed,  had  expended  in  building  and 
other  lasting  improvements  upon  the  premises  beyond  the  cove- 
nants in  the  hospital  leases,  and  in  the  last  leases,  consideration 
being  had,  8fc.  And  it  was  ordered  by  a  further  decree  of  the 
24th  July  1710,  that  the  plaintiff  should  pay  to  the  hospital  the 
sum  of  705/.  for  a  fine,  the  same  not  exceeding  three  years'  value 
of  the  premises,  exclusive  of  120/.  per  annum  for  improvement. 
And  the  Court,  being  fully  satisfied  that  by  the  original  consti- 
tution of  the  hospital,  as  likewise  by  the  said  decree  of  the  Lord 
Keeper  Coventry  and  the  Lord  Chancellour  Clarendon^  the 
Bladdstones  had,  and  the  complainant,  who  claims  under  them, 
hath  a  tenant-right  of  renewal  of  the  said  leases  from  the  hos- 
pital, and  ought  therefore  to  have  beneficial  leases  thereof  made 
to  him,  declared  the  complainant  should  pay  for  the  future  but 
1  50/.  per  annum  reserved  rent  to  the  hospital. 

So,  where  a  decree  had  been  made  by  the  Lord  Coventry,  for  Attorney- 
granting  a  lease  of  charity  lands  to  J.  S.  (who  had  been  at  great  General  v. 
expence  in  recovering  them)  for  99  years,  determinable  upon  |"y^  74g 
lives,  at  the  rent  of  one  third  of  the  then  improved  value,  to  be  g^  H  Ves. 

renew-  335. 
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renewable  from  time  to  time  for  ever  without  fine  according  to 
the  value  of  the  lands  settled  by  a  commission  of  survey  directed 
by  the  Court  for  that  purpose;  it  was  decreed,  that  the  lease 
should  be  renewed  toties  quotics  without  any  fine,  at  and  under 
the  yearly  rent  of  one  third  part  of  the  improved  value.  And 
as  to  the  construction  of  the  words  in  the  Lord  Coventry's  decree 
relating  to  the  improved  value  upon  the  renewal  of  leases,  though 
it  was  capable  of  referring  to  the  improved  value  in  that  survey, 
yet  it  was  capable  of  a  more  liberal  construction  of  referring  to 
the  improved  value,  which  might  afterwards  be;  and  this  being 
of  greater  advantage  to  the  charity  was  the  better  construc- 
tion :  but  such  improved  value  ought  to  be  taken  not  as  it  is  at 
the  several  times  of  renewal,  but  as  it  stands  at  the  time  the 
Court  shall  call  for  a  new  valuation  to  be  set.  And  after  pro- 
ceeding to  direct  a  new  survey,  it  was  declared,  that  to  support 
the  justice  and  intent  of  the  said  former  decree,  the  defendant 
ought  to  have  the  lease  renewed  according  to  the  improved  value 
appearing  on  such  survey. 

In  mortgages  and  settlements  of  leases  of  this  kind,  it  is  usual 
to  insert  provisions  for  renewal.  In  mortgages,  there  is  generally 
an  agreement,  that  if  the  mortgagor  neglects  to  renew,  it  shall 
be  lawful  for  the  mortgagee  to  renew,  and  that  the  fine  and 
charges  of  renewal  shall  be  a  charge  upon  the  premises,  and 
bear  interest.  In  settlements,  there  should  be  a  power  autho- 
rizing the  trustees,  from  time  to  time,  to  renew  the  leases,  and 
for  that  purpose,  to  raise  money  by  mortgage. 

Where  such  a  provision  is  not  inserted  in  a  mortgage,  the 
mortgagee  cannot  indeed  compel  the  mortgagor  to  renew,  but 
he  may  do  it  himself,  and  the  money  which  he  may  so  lay  out 
shall  be  added  to  the  principal  of  the  mortgage,  and  carry 
interest. 
by  the  name  of  Lucam  v.  Mertins. 

Upon  the  omission  of  such  a  provision  in  a  settlement,  the 
expences  of  renewal  are  to  be  borne  by  the  several  persons  in- 
terested in  the  estate  in  proportion  to  their  respective  interests. 
Verneyv.          The  old  rule  of  ascertaining  this  proportion  was  by  making  the 
Verney,  i  Ves.  tenant  for  life  pay  one  third  of  the  expence  or  keep  down  the 
Ambl.  j  .fj         .  i  •  j        TN  • 

interest,  and  the  remainder-man  the  other  two  thirds,     rlns  rule 

perhaps  may  be  proper  where  the  nature  of  the  estate,  the  will 
of  the  testator,  or  the  circumstances  of  the  case  compel  a  re- 


Manlove  v. 
Ball,  2  Vern. 
84.    Lacon 
v.  Mertins, 
3  Atk.  4. 
lWils.54.S.C. 


428. 

88.  S.  C. 
Stone  v. 
Theed,  2  Br. 

Ch.  Rep.  243.    newai  .  but  as  a  general  ru}e   it  would  frequently  be  wrens'  :  for 

Lock  v.  Lock,  .&  c     ,.„  J     ..    , 

2  Vern.  666.     suppose  the  devisee  or  grantee  tor  hie  to  be  one  or  the  persons 

upon  whose  life  the  estate  is  holden,  and  a  renewal  to  be  made 
by  him  ;   in  this  case,  as  there  is  no  obligation  upon  him  to 

renew,  as  the  law   will   not   permit  him  to  renew  but  on  the 
.  c    i 

White  4  Ves.    trusts  or  the  settlement,  and  as  he  cannot  possibly  in  any  way 

24.,  on  a  re-  enlarge  his  own  interests,  the  fine  and  expence  of  the  renewal 
hearing,  5  Ves.  must,  in  justice,  be  paid  entirely  by  the  remainder-man.  This 
554.,  on  an  js  evidently  the  case,  where  the  devisee  for  life  has  the  legal 
appeal  to  the  i  •  •  i  i  i  •  • 

Chancellour,     estate,  and  it  is  should  seem,  that  it  is  the  same,  where  he  is  a 

9  Ves.  554.       cestuy  que  trust.     Suppose  again,  an  estate  of  limited  duration, 

as 


Buckeridge 
v.  Ingram, 

™X5Hun'6 
White  v. 
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as  an  estate  for  years,  or  for  the  lives  of  stratlgers,  to  be  limited  Lord  Pen- 
to  one  for  life,  without  any  obligation  upon  him   to  renew;    if  rhynv.Hughes, 
such  a  person  renew,  it  is  manifest,  that  the  contribution  of  a  5       *  1O7< 
third  must,  in  most  cases,  be  very  unfair  and  unequal.     This  Addis  v. 
rule  therefore  no  longer  prevails  ;  but  the  rule  now  seems  to  be,  ^p"1,*;"*' 
that  the  proportion  follow  the  benefit ;  that  the  contribution  of  ^5g'    \£ jjt_ 
a  person  having  such  limited  interest  in  the  estate,  and  volun-  ingale  v.  ° 
tarily  renewing,  shall  only  be  in  proportion  to  the  benefit  which  Lawson,  i  Br. 

he  actually  derives  from  such  renewal.  Ch.Rep.  440. 

J,  i  Cox,  isi. 

S.  C.  corrected.  Stone  v.  Theed,  2  Br.  Ch.  Rep.  243.  Allan  v.  Backhouse,  2  Ves.  &  Beam. 
65.  Charlton  v.  Driver,  2  Brod.  &  Bing.  545.  Montfort  v.  Cadogan,  2  Mer.  5.  17  Ves.  485. 
19  Ves.  635.  In  this  case  of  White  v.  White,  as  also  in  Buckridge  v.  Ingram,  2  Ves.  jun.  652., 
the  Master  of  the  Rolls  is  said  to  have  holden,  that  the  tenant  for  life  ought  to  pay  nothinw 
but  the  interest.  Lord  Eldon,  however,  when  the  case  of  White  v.  White  came  on  before 
him  on  appeal,  disapproved  of  the  doctrine,  on  the  ground  of  the  possible  inequality.  The 
cases  had  decided,  that  it  was  better  to  determine  the  proportion  upon  fact,  than  speculation : 
therefore  if  the  tenant  for  life  is  bound  to  pay  in  any  degree,  he  ought  to  pay  in  proportion 
to  the  benefit  he  de  facto  takes  under  the  effect  of  the  transaction,  and  the  remainder-man 
ought  also  to  pay,  with  reference  to  his  proportion  of  the  benefit ;  that  is,  that  interest  in  the 
renewed  term,  which  was  ultra  so  much  of  the  renewed  term  as  expired  in  the  life  of  the 
person  who  renewed  the  term.  And  the  same  course  was  followed  in  Allan  v.  Backhouse, 
2  Ves.  and  Beam.  65.  1  Eden,  456.  n.  —  If  the  estate  be  charged  with  annuities,  the  annuitants 
are  not  bound  to  contribute  to  the  expence  of  renewal.  Maxwell  v.  Ashe.  Nov.  6.  1752. 
1  Br.  Ch.  Rep.  444.  n.  Moody  v.  Matthews,  7  Ves.  174. 


If  a  lease  for  years  from  a  college  be  limited  by  will  to  persons 
in  succession,  the  remainder-man  may  oblige  the  first  taker  to 
renew,  and  contribute  to  the  fine  paid  on  the  renewal. 

Where  a  testator  devised  a  church-lease,  in  which  were  his 
own  and  his  wife's  life,  to  his  wife  for  life  with  remainders  over, 
but  without  any  direction  for  the  renewal  of  the  lease  by  adding 
other  lives ;  and  the  wife  renewed  the  lease  for  two  additional 
lives,  and  paid  for  the  renewal  500/. ;  Lord  Chancellour  ordered 
the  money  to  be  a  charge  on  the  estate  (exclusive  of  the  wife's 
life)  with  interest  from  the  time  of  its  being  advanced. 

A  leasehold  estate  renewable  being  bequeathed  with  limit- 
ations in  the  nature  of  a  strict  settlement,  and  the  custom  being 
to  renew  annually  and  to  underlet,  it  was  decreed,  that  the  fines 
upon  renewal  ought  to  be  paid  out  of  the  rents  and  profits,  and 
that  the  tenant  for  life,  undertaking  so  to  pay  those  fines,  was 
entitled  to  the  fines  on  renewal  of  the  under  leases ;  and  a  re- 
newal to  such  of  the  tenants  as  should  be  desirous  of  it,  was  di- 
rected. 

In  the  case  of  leases  for  lives,  renewable  for  ever,  the  whole 
inheritance  is  bound  by  the  contract  for  renewal,  and,  without 
special  reservation,  the  lessor  has  no  interest  beyond  the  per- 
formance of  the  conditions  of  the  tenure.  In  Ireland  a  lease  for 
lives  with  such  a  covenant  seems  to  have  been  considered  as  not 
within  the  statute  of  Gloucester,  6  E.  1.,  and  therefore  an  in- 
junction in  the  nature  of  a  writ  of  estrepement  of  waste  has  been 
refused  against  such  a  tenant,  any  farther  than  as  it  might  re- 
strain 


Redington  v. 
Reuington, 

1  Ball& 
Beatty,  142. 

Adderley  v. 
Clavering, 

2  Br.  Ch.  Rep. 
659.     2  Cox, 
192.  S.C. 
Verney  v. 
Verney,  Ambl. 
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1  Eden,  453. 
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strain  him  from  an  act  to  the  prejudice  of  the  reservation  in  the 
original  lease. 

A  body  restrained  by  its  constitution  from  granting  leases  for 
more  than  twenty-one  years,  cannot  any  more  covenant  for  a 
renewal  of  the  term  than  originally  grant  a  lease  exceeding  the 
prescribed  limits. 


Watson  v. 

Hemsworth 

Hospital, 

14  Ves.  353. 

Lydiatt  v. 

Peach,  2  Vern.  410.    Taylor  v.  Dulwich  Hospital,  1  P.  Wms.  655. 


Collett  v. 
Hooper, 
13  Ves.  255. 


Kirkham  v. 
Chadwick, 
13  Ves.  547. 


(a)  See 
vol.  ii.  supra, 
47,  48. 


A  power  under  an  act  of  parliament  to  lessee,  his  executors, 
administrators,  and  assigns,  to  grant  building  leases,  does  not 
extend  to  a  person  not  coming  in  by  assignment  from  him,  but 
merely  deriving  from  him  the  tenant-right  to  claim  a  renewal ; 
though  it  was  agreed  by  the  Court  that  a  renewed  lease  may  be 
considered  as  the  original  lease  in  endurance  to  some  intents, 
that  is,  for  the  protection  of  legal  interests  carved  out  of  it, 
which,  once  well  created,  the  law  does  not  permit  to  be  de- 
stroyed. 

A  renewable  lease  is  not  inconsistent  with  a  covenant  in  a  deed 
of  trust  for  the  benefit  of  creditors  to  let  and  set  to  the  best  ad- 
vantage ;  for  this  trust  for  the  benefit  of  creditors  is  temporary, 
and  not  like  a  trust  for  a  charity,  which  is  of  a  permanent 
nature  («),  and  where  it  is  to  be  presumed  trustees  do  wrong  in 
granting  long  leases. 


ADDENDA. 


GAME. 

Page  1. 

who  finds  game  on  his  own  land  cannot  justify  pursuing  j)eane  T 
it  into  the  land  of  another.  Clayton, 

7Taunt.  489.    i"Moo. 20*. 

Qtueres  Whether  the  owner  of  land  who  sets  dogspears  thereon          ibid. 
for  the  destruction  of  foxes  and  dogs  following  game  on  the  land, 
and  sticks  up  notice  of  their  being  set,  is  answerable  to    the 
owner  of  a  dog  which  trespasses  on  the  land  and  is  killed  by  one 
of  the  dogspears  ? 

If  a  person  has  notice  that  spring  guns  are  set  in  a  wood,  and  Ilott  v.Wilkes, 
afterwards  trespasses  there,  and  is  injured  by  a  spring  gun,  it  is  3  Barn.  &  A. 
clear  he  cannot  recover  compensation  from  the  owner  who  set  304" 
the  guns.     Qiuere,  Whether  he  could  sue  if  he  had  no  notice? 

But  now  by  7  &  8  G.  4.  c.  18.  §  1.  it  is  enacted  and  declared,  7  &  8  G.  4. 
that  if  any  person  shall  set  any  spring  gun,  man-trap,  or  other  c-  18«  §  *• 
engine  calculated  to  destroy  human  life  or  inflict  grievous  bodily 
harm,  with  the  intent  that  the  same  or  whereby  the  same  may 
destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser  or  other 
person,  the  person  so  setting,  fyc.  shall  be  guilty  of  a  misde- 
meanor. 

By  §  3.  persons  permitting  any  such  spring  gun,  fyc.  set  by          §  3. 
others  to  continue  set,  shall  be  construed  to  have  set  the  same 
with  intent  as  aforesaid. 

By  §  4.  the  act  is  not  to  apply  to  spring  guns,  $c.  set  from         §  4. 
sunset  to  sunrise  in  a  dwelling-house  for  the  protection  thereof; 
nor  (by  §  2.)  shall  extend  to  make  it  illegal  to  set  guns  or  traps 
usually  set  to  destroy  vermin. 

The  grantee  under  a  deed  of  conveyance  executed  to  give  a  Doe  v.  Ro- 
colourable  qualification  to  kill  game,  may  maintain  ejectment  on  berts,  2  Barn, 
it  against  the  grantor,  for  the  latter  cannot  set  up  his  own  fraud      Aid.  567. 
as  a  defence. 

The  lord  or  lady  of  a  manor  cannot  delegate  to  a  game  keeper  Bird  v.  Dale, 
a  general  discretionary  power  to  seize  game  in  the  hands  of  un-  7  Taunt.  56o. 
qualified  persons  under  the  statutes  of  Car.  2.  and  Ann. ;  but   l  "*°°-  *QO< 
they  must  themselves  exercise  their  judgment  on  the  particular 
case  as  to  whether  the  person  is  unqualified  or  not. 

In  an  action  against  a  game  keeper  for  a  penalty  for  using  a  Hunt  v.  An- 
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drews,  5  Barn. 
&  Aid. 341. 


Walker  v. 
Mills,  2  Bro. 
&  Bing.  1. 
4  Moo.  343. 


Hayward  v. 

Horner, 

5  Barn.  &  Aid. 

317. 

Rex  v.  Tolley, 
3  East,  467. 
Rex  v.  Bellamy 

Rex  v.  Turner, 
5  Maule  &  S. 
206. 


Rex  v.  Marsh, 
2  Barn.  &  C. 
717. 


Rex  v.  Stone, 
]  East,  639. 

Davies  v.  Bint, 
5  Barn.  £  C. 
586. 


Devonshire  v. 
Lodge,  7  Barn. 
Jones's  case, 
3  Burn.  Just. 
JUrceny.Russ. 
on  Cri.  1 52. 
(2d  edit.) 

57  G.  3.  c.  90. 
§  1 .  now  re- 
pealed.  Vide 


gun  to  kill  game  without  being  qualified ;  evidence  of  the  real 
title  to  the  manor  is  admissible  for  the  purpose  of  negativing  the 
existence  of  a  colourable  title  in  the  person  under  whom  the 
defendant  claims  to  act. 

An  unqualified  person  setting  a  trap  for  hares  by  order  and  in 
presence  of  his  master,  and  on  his  master's  ground,  and  finding  a 
hare  caught,  taking  it  to  his  master  according  to  a  general  order, 
is  not  liable  to  the  penalties  of  the  5  Ann.  c.  14.  §  4.  and 
9  Ann.  c.  25.  §  2.  for  using  snares  to  destroy  game,  or  for  having 
game  in  his  possession. 

To  constitute  the  offence  of  keeping  a  setting  dog  within  the 
5  &  6  Ann.  c.  14.  §  4.  the  dog  must  be  kept  for  the  purpose  of 
destroying  game;  and  if  it  appear  that  at  the  time  of  the  offence 
charged  he  is  tied  up,  there  is  no  offence. 

A  conviction  for  this  offence  must  be  made  within  three  months 
after  the  offence  committed. 
,  1  Barn.  &  C.  500. 

On  a  conviction  on  the  5  Ann.  c.  14.  §  2.  against  a  carrier 
for  having  game  in  his  possession,  it  has  been  held  sufficient  if 
the  information  and  adjudication  negative  the  qualifications  in 
statute  22  Car.  2.  c.  25.  without  negativing  them  in  evidence. 

But  it  has  been  since  held,  that  it  is  not  necessary  in  such 
case  against  a  carrier  even  to  aver  that  the  defendant  was  un- 
qualified ;  for,  according  to  the  statute,  the  carrier  having  game 
of  an  unqualified  person  in  his  possession  is  guilty  of  the  offence, 
whether  qualified  or  not  himself. 

It  is  however  necessary  to  aver  non-qualification  in  informations 
for  killing  game ;  but  it  seems  (on  the  principle  of  Rex  v.  Turner] 
that  the  negative  need  not  be  proved  by  the  prosecutor. 

An  information  for  penalties  under  the  game  laws  is  not  an 
information  within  the  meaning  of  the  48  G.  3.  c.  58.,  whereby 
if  the  defendant  neglect  to  appear  and  plead,  the  prosecutor  may 
enter  an  appearance  and  plea  for  him ;  for  the  statute  only 
applies  to  such  indictments  and  informations  as  must  be  brought 
in  the  Court  of  King's  Bench. 

Grouse  are  not  birds  of  warren. 

&C.  36. 

Though  a  person  be  not  qualified  to  keep  or  kill  game,  yet  he 
may  have  a  sufficient  possession  of  animals  coming  under  that 
description  to  support  an  indictment  for  stealing  them. 

By  57  G.  3.  c.  90.  §  1.  if  any  person  having  entered  into  any 
forest,  chase,  park,  wood,  plantation,  close,  or  other  open  or 
enclosed  ground,  with  intent  illegally  to  destroy,  take,  or  kill 
game  or  rabbits,  or  to  aid  others  therein,  shall  be  found  at  night, 
i.  e.  between  six  in  the  evening  and  seven  in  the  morning,  from 
the  1st  of  October  to  the  1st  of  February;  between  seven  in  the 
evening  and  five  in  the  morning,  from  the  1st  of  February  to 
the  1st  of  April ;  and  between  nine  in  the  evening  and  four  in 
the  morning  for  the  remainder  of  the  year,  armed  with  any  gun, 

cross-bow, 
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cross-bo\v,  fire-arms,  bludgeon,  or  other  offensive  weapon,  every 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and 
sentenced  to  transportation  for  seven  years,  or  shall  receive  such 
other  punishment  as  may  be  inflicted  on  persons  guilty  of  mis- 
demeanor. 

On  this  statute  it  is  held^that  if  several  are  together,  and 
any  one  of  them  is  armed,  the  others  are  liable  to  be  convicted 
under  the  act,  unless  indeed  the  others  are  ignorant  of  their 
companion  having  arms. 

Perceiving  a  person  fire  is  finding  him  armed,  though  his 
person  is  not  seen  at  the  time. 

It  is  not  sufficient  in  the  indictment  to  state  that  the  defendant 
entered  into  a  certain  close  or  a  certain  enclosed  ground,  without 
specifying  it  with  name  or  abuttals,  SfC. 

A  person  convicted  under  the  57  G.3.  c.90.  of  being  found 
armed  in  a  forest,  chase,  park,  wood,  or  plantation,  may  be 
sentenced  to  hard  labour  under  the  3  G.  4.  c.  114.,"for  all  these 
places  are  "  open  or  enclosed  ground  "  within  the  meaning  of 
the  latter  statute. 

The  57  G.  3.  c.  90.  is  now  repealed  by  the  9  G.  4.  c.  69., 
except  as  far  as  it  repeals  any  former  acts ;  and  it  is  thereby 
enacted,  that  if  any  person  shall,  by  night,  unlawfully  take  or 
destroy  any  game  or  rabbits  in  any  land,  whether  open  or 
enclosed,  or  shall,  by  night,  unlawfully  enter  or  be  in  any  land, 
whether  open  or  enclosed,  with  any  gun,  net,  engine,  or  other 
instrument,  for  the  purpose  of  taking  or  destroying  game,  such 
offender  shall,  on  conviction  before  two  justices,  be  committed 
for  the  first  offence,  to  the  common  gaol  or  house  of  correction, 
for  any  period  not  exceeding  three  calendar  months,  there  to  be 
kept  to  hard  labour;  and  at  the  expiration  to  find  sureties  by 
recognizance,  himself  in  10/.,  and  two  sureties  in  51.  each  or  one 
surety  in  10/.,  for  not  so  offending  again  for  one  year;  and  in 
case  of  not  finding  sureties,  shall  be  further  imprisoned  and 
kept  to  hard  labour  for  one  year,  unless  such  sureties  are 
sooner  found ;  and  if  he  offend  a  second  time  and  be  convicted 
before  two  justices,  he  shall  be  committed  to  the  common  gaol 
or  house  of  correction  for  any  period  not  exceeding  six  calendar 
months,  and  to  find  sureties,  himself  in  20/.,  and  two  sureties  in 
10/.  each  or  one  surety  in  20/.,  for  his  not  so  offending  again  for 
two  years;  and  in  case  of  not  finding  such  sureties  shall  be 
further  imprisoned  and  kept  to  hard  labour  for  one  year,  unless 
sureties  are  sooner  found :  and  in  case  he  offend  again,  he  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
seas  for  seven  years,  or  to  be  imprisoned  and  kept  to  hard 
labour  for  any  term  not  exceeding  two  years. 

By  §  2.  owners  or  occupiers  of  land,  or  any  person  having  a 
right  of  free  chase  or  free  warren  thereon,  or  the  lord  of  the 
manor,  or  their  gamekeepers  or  servants,  may  apprehend  such 
offenders  and  deliver  them  to  a  peace  officer ;  and  in  case  the 
offender  shall  assault,  with  any  gun  or  other  offensive  weapon, 

any 
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any  person  authorized  to  seize  him,  he  shall  be  guilty  of  a 
misdemeanor,  and  liable  to  be  transported  for  seven  years  or 
imprisoned  for  two  years. 

By  §  4.  the  prosecution  for  every  offence  punishable  on  sum- 
mary conviction  shall  be  commenced  within  six  calendar  months 
from  the  time  of  the  offence;  and  the  prosecution  for  every  offence 
punishable  on  indictment,  within  twelve  months. 

Section  5.  gives  a  form  of  conviction. 

By  §  6.  an  appeal  is  given,  in  cases  of  summary  conviction,  to 
the  quarter  sessions. 

By  §  7.  no  such  conviction  or  adjudication  on  appeal  shall  be 
quashed  for  want  of  form,  or  removed  by  certiorari, 

By  §  9.  any  persons,  to  the  number  of  three  or  more,  together 
by  night,  unlawfully  entering  or  being  in  any  land,  whether 
open  or  enclosed,  for  the  purpose  of  taking  or  destroying  game 
or  rabbits,  any  of  such  persons  being  armed  with  any  gun,  cross- 
bow, firearms,  bludgeon,  or  any  other  offensive  weapon,  shall  be 
guilty  of  a  misdemeanor,  and  liable  to  be  transported  for  not 
exceeding  fourteen  years,  or  imprisoned  for  not  exceeding  three 
years. 

By  §  12.,  for  the  purpose  of  this  act,  night  shall  be  considered 
to  commence  at  the  expiration  of  the  first  hour  after  sunset,  and 
to  conclude  at  the  beginning  of  the  last  hour  before  sunrise. 

By  §  13.,  for  the  purposes  of  this  act,  "  game"  shall  include 
hares,  pheasants,  partridges,  grouse,  heath  or  moor  game,  black 
game,  and  bustards. 

Where  an  indictment  on  the  ninth  section  of  the  above  act 
alleged  that  the  parties  did  by  night  unlawfully  enter  divers 
closes,  $r.,  and  were  then  and  there,  in  the  said  closes,  fyc.  armed 
with  guns  for  the  purpose  of  destroying  game,  it  was  held,  that 
it  did  not  sufficiently  appear  that  the  defendants  were,  by  night, 
in  the  closes,  armed  for  the  purpose  of  destroying  game,  and 
the  judgment  was  reversed. 

In  an  action  for  penalties  on  the  game  laws  limited  to  be 
brought  within  six  months,  by  2  G.  2.  c.  19.  §  6.  if  the  de- 
fendant goes  to  trial  without  having  obtained  a  particular  of  the 
penalties  meant  to  be  proceeded  for,  the  plaintiff  is  entitled  to 
recover  in  respect  of  an  offence  committed  within  six  months 
from  the  commencement  of  the  action,  although  not  proved  to 
have  been  known  to  him  till  six  months  after  its  commission,  and 
it  is  not  a  question  for  the  jury  whether  the  action  was  brought 
for  that  offence. 

If  a  gentleman  sends  out  his  hounds  and  his  servants,  and 
invites  other  gentlemen  to  hunt  with  him,  although  he  does  not 
himself  go  on  the  land  of  another,  but  those  other  gentlemen 
do,  he  is  answerable  for  the  trespass  they  commit,  unless  he 
desire  them  not  to  go  on  those  lands. 

The  statute  58  G.  3.  c.  75.  prohibits  the  buying  of  pheasants 
in  all  cases,  and,  therefore,  by  a  contract  for  the  sale  of  live 
pheasants  no  property  passes  to  the  purchaser. 
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(A)  How  far  restrained  by  the  Common  Law, 

17. 


~V\/"ITH  respect  to  wagers,  a  wager  on  the  life  of  Napoleon  Gilbert  v. 

Bonaparte  has  been  held  illegal,  on  the  ground  of  immo-  Sykes,  is  East 
rality  and  as  being  against  public  policy.  15°* 

So  also  a  wager  that  plaintiff  would  not  marry  within  six  Hartley  v. 
years,  as  being  in  restraint  of  marriage. 

So  it  seems  is  a  wager  that  a  certain  individual  shall  go  by  Eltham  v. 
one  of  two  public  conveyances,  as  tending  to  the  inconvenience  Kingsman, 
and  annoyance  of  the  party ;  at  all  events,  if  the  deposit  be  de-  l  ^arn-  &  -A- 
manded  back  before  the  wager  is  decided,  an  action  may  be  f^'  Jjj^"" 
maintained  for  it.  held,  that  the 

courts  would  not  try  an  action  on  a  wager,  on  an  abstract  question  of  law  or  judicial  practice 
not  arising  out  of  any  existing  circumstances  in  which  the  parties  had  a  legal  interest.  Hen- 
kin  v.  Guerss,12  East,  247.  And  Lord  Loughborough  refused  to  try  a  wager  as  to  the  mode  of 
playing  hazard,  a  prohibited  game  ;  and  his  decision  was  confirmed  by  the  court.  Brown  v. 
Leeson,  2  H.  Black.  43.  And  Lord  EUenborough  refused  to  try  a  wager  on  a  cock-fight,  on 
account  of  the  barbarity  of  the  sport.  Squires  v.  Whisken,  5  Camp.  140.  And  Gibbs  C.  J. 
did  the  same  as  to  a  wager  whether  an  unmarried  woman  had  had  a  bastard,  saying,  when  he 
heard  she  was  unmarried  he  resolved  not  to  try  the  case.  Ditchburn  v.  Goldsmith,  4  Camp. 
152.  These  judges  acted  on  something  illegal,  or  contra  bonos  mores,  in  the  subject  of  the 
wager  which  was  to  be  discussed ;  and  in  all  the  above  cases  the  action  was  brought  to  try  the 
wager,  not  to  recover  back  a  deposit :  but  where  the  wager  is  not  illegal  or  immoral,  some 
judges  have  considered  themselves  bound  to  try  it.  Thus  Lord  Kenyan  in  Bullev  v.  Frost  held, 
that  an  action  might  be  maintained  to  recover  a  sum  won  at  the  game  of  all-fours.  1  Esp.  Ca. 
236.  And  Mr.  J.  Lawrence,  in  1810,  tried  an  action  for  a  wager  on  a  horse-race,  being  "  of 
opinion  that  the  bet  being  under  10/.,  and  therefore  not  contrary  to  9  Ann.  c.  14.,  and  the  race 
being  for  upwards  of  50/  ,  and  therefore  not  contrary  to  13  G.  2.  c.  19.,  the  action  well  lay." 
M'Allester  v.  Haden,  2  Camp.  438.  But  a  bet  above  10/.  is  not  legal,  though  the  horse-race 
be  legal,  and  a  bill  given  for  such  bet  cannot  be  enforced  even  by  an  indorsee  for  value. 
Shillito  v.  Theed,  7  Bing.  405.  Sir  James  Mansfield  C.  J.  tried  an  action  on  a  wager  of  a 
rump  and  dozen  on  a  party's  age.  Hussey  v.  Crickett,  3  Camp.  1 58.  But  Ld.  Tenterden  C.  J. 
has  expressed  "  that  it  is  his  practice  never  to  try  such  causes."  1  Moo.  &  Malk.  226.  notu  ; 
by  which  he  seems  to  have  meant  causes  in  anyway  relating  to  a  wager,  as  actions  for  deposits, 
and  not  merely  causes  involving  the  decision  of  the  wager.  And  Bayley  J.  concurred.  Ibid. 
And  in  Kennedy  v.  Gad,  Moo.  &  Malk.  Ca.  225.,  Lord  Tenterden  refused  to  try  an  action  to 
recover  a  deposit  from  the  stakeholder  on  a  bet  on  a  wrestling  match,  the  match  having  gone 
ofF,  and  discharged  the  jury.  But  that  a  deposit  on  a  wager,  though  illegal,  is  legally  recoverable 
if  the  event  has  not  happened,  or  if  the  depositor  give  notice  to  the  stakeholder  not  to  pay  the 
deposit  over,  see  Hastelow  v.  Jackson,  8  Barn.  &  C.  221.  And  it  may  be  doubted  whether 
judges  are  authorized  to  refuse  to  try  any  wagers  which  can  legally  be  made  the  subject  of 
action,  on  the  mere  ground  of  their  frivolity  and  the  hindrance  to  other  causes.  In  Bate  v. 
Cart w right,  7  Price,  540.,  where  the  judge  had  nonsuited  the  plaintiff  in  an  action  to  recover 
a  deposit  from  the  stakeholder  on  a  wager  on  a  foot-race,  on  the  ground  that  the  action  was 
frivolous, and  an  hindrance  toother  business,  the  court  set  aside  the  nonsuit,  holding  that  the 
action  well  lay.  And  see  tit.  Assumpsit  (E),  Vol.  I. 

In  an  action  by  the   indorsee  against  the  drawer  of  a  bill,  Edwards  v. 
the  drawer  cannot  set  up  that  the  bill  was  drawn  and  accepted  P'^J',4  ^arn- 
for  a  gaming  debt  due  from  the  acceptor ;  for  this  does  not  '     2' 

vitiate  the  bill  as  between  the  drawer  and  an  indorsee  for 
value,  though  the  stat.  9  Ann.  c.  14.  says,  that  securities  given 
for  gaming  debts  "  shall  be  void  to  all  intents  and  purposes  what- 
soever" 

VOL,  IV.  SO  The 
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Carter  v  ass'gnees  °f  a  bankrupt  may  recover  back  on  the  statute 

Abbott,  money  lost  by  the  bankrupt  at  play. 

1  Barn.  &  C.  444. ;  and  see  2  Ves.  jun.  514. 


Willan  v. 

Taylor, 

7  Barn.  &  C. 

111. 


Where  the  plaintiff,  in  an  action  on  the  statute  9  Ann.  c.  14., 
recovered  treble  the  value  of  the  money  lost  at  play,  the  loser 
not  having  sued  in  the  prescribed  time,  and  a  writ  of  error  was 
brought  by  defendant,  and  judgment  affirmed  without  costs,  it 
was  held  that  the  poor  of  the  parish  where  the  offence  was  com- 
mitted were  entitled  under  the  statute  to  one  moiety  of  the  sum 
recovered,  without  deducting  costs. 

Rex  v.  Rogier        Keeping  a  common  gaming  house,  and  for  lucre  and  gain 

iBarn'&'c^'  unlawmlly  causing  and  procuring  idle  and  evil-disposed  persons 

272.-  and  see    *°  ^requent  and  come  to  play  there  together  at  a  game  called 

Rex  v.Taylor,  rouge  et  noir,  and  permitting  the  said  idle  and  evil-disposed  per- 

3  Id.  502.         Sons  to  remain  playing  at  the  same  game  for  divers  large  and 

excessive  sums  of  money,  is  an  indictable  offence  at  common 

law. 

(B)  How  far  restrained  by  Statute. 
Page  18. 

MONEY  fairly  lost  at  play  cannot  be  recovered  back  in  an 
action  of  debt  for  money  had  and  received,  not  founded  on  the 
statute. 

The  statute  of  9  Ann.  c.  14.  which  avoids  all  securities  for 
goods  or  money  lost  at  unlawful  games,  and  gives  the  loser  a 
power  of  recovering  back  the  same  within  three  months,  does 
not  render  the  contract  void,  but  only  voidable,  and  the  loser 
cannot  recover  them  after  the  three  months. 

In  an  action  against  the  drawer  of  a  bill,  it  is  no  defence  that 
the  bill  was  accepted  for  a  gaming  debt,  if  it  be  indorsed  over 
by  the  drawer  for  a  valuable  consideration  to  the  plaintiff. 

The  court  will  not  set  aside  a  judgment  on  the  ground  that  the 
warrant  of  attorney  grounding  it  was  given  to  secure  a  gaming 
debt,  if  it  appear  that  the  party  making  the  application  repre- 
sented to  the  plaintiff  before  he  purchased  the  debt  that  it  was  a 
valid  debt. 

By  3  G.  4.  c.  114.  persons  convicted  of  keeping  a  gaming 
house  may  be  sentenced  to  imprisonment  with  hard  labour. 

GAOL. 

(B)  Who  are  to  be  at  the  Charge  of  repairing  them. 

Page  29. 

4G. 4.  c. G4.     TfcY  stat.  4  G.  4.  c.  64.  §  45.     "  In  case  it  shall  appear  at  any 
§  45.  "  time  to  the  justices  at  any  general  or  quarter  sessions  of  the 

"  peace,  holden  in  any  county  or  riding,  or  in  any  such  division 
"  of  a  county  as  aforesaid,  or  in  any  district,  city,  town,  or  place 
"  to  which  this  act  shall  extend,  by  any  report  made  under  the 
"  provisions  of  this  act  of  the  state  of  any  prison  to  such  justices 
"  at  such  sessions,  or  by  any  presentment  at  any  time  made 

"  by 
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"  by  the  grand  jury  at  the  assizes,  great  session,  session  of  gaol 
"  delivery,  or  session  of  the  peace,  to  be  holden  for  any  such 
"  county,  riding,  division,  district,  city,  town,  or  place,  or  by 
"  any  presentment  at  any  time  made  by  any  two  or  more  justices 
"  of  the  peace  in  and  for  the  same,  and  laid  before  the  justices 
"  at  such  general  or  quarter  sessions  of  the  peace,  that  any 
"  gaol  or  house  of  correction,  to  which  this  act  shall  extend, 
"  within  such  county,  riding,  division,  district,  city,  town,  or 
"  place,   is  insufficient,  inconvenient,  or  in  want  of  repair,  or 
"  otherwise  inadequate   to  give  effect  to  the  rules  and  regu- 
"  lations  prescribed  by  this  act,  or  that  there  is  a  necessity 
"  for  the  erection  of  any  new  gaol  or  house  of  correction ;   the 
"  justices  assembled  at  such  general  or  quarter  sessions,  or  at 
"  the   general    or    quarter    sessions,    or    adjournment    thereof 
"  next  after  any  such  report  or  presentment  made,  shall  and 
"  they  are  hereby  required  to  cause  notice  to  be  given,  three 
"  times  at  least,  in  some  public   newspaper  circulating  within 
"  such  county,  riding,  division,  district,  city,  town,  or  place  of 
"  such   report  or  presentment  having  been   laid    before  such 
"  sessions,   and  of  their  intention  to  take  the   same  into  con- 
"  sideration  at  the  next  ensuing  or  some  subsequent,  general,  or 
"  quarter  sessions,   or  adjournment  thereof;    and  in  case   the 
"  justices  at  such  last-mentioned  sessions,  or  the  major  part  of 
"  them,  shall  resolve  that  such  report  or  presentment  is  well 
"  founded,  then  it  shall  and  may  be  lawful  for  such  justices,  and 
"  they  are  hereby  required  at  the  sessions  mentioned  in  such 
"  notice,  or  at  a  subsequent  sessions  or  adjournment  thereof, 
"  with  the  like  notice,  to  take  such  measures,  either  by  contract 
"  or  otherwise,  as  shall  appear  to   them    to  be  requisite    and 
"  proper   for   the   altering,    enlarging,    and    repairing,    or    for 
"  building  or  rebuilding  any  such  gaol  or  house  of  correction,  re- 
"  gard  being  had,  in  the  case  of  contracts,  to  the  reasonableness 
"  of  the  price  and  responsibility  of  the  contractors ;  and  every 
"  contractor  shall  give  a  sufficient  security  for  the  due  perform- 
"  ance  of  his  contract  to  the  clerk  of  the  peace,  or  town  clerk 
"  for  the  count}',  riding,  division,  district,  city,  town,  or  place, 
"  to  be  inspected  at  all  reasonable  times  by  any  justices,  or  by 
"  any  other  person   contributing  to  the  rate  of  such   county, 
"  riding,  division,  district,  city,  town,  or  place,  without  fee  or 
"  reward. 

"  And  after  such  presentment  and  notice,  it  shall  be  lawful  for  §  46. 
"  the  justices  in  general  and  quarter  sessions  assembled,  or  the 
"  major  part  of  them,  and  they  shall  have  full  power  and  autho- 
"  rity  to  purchase  any  houses,  buildings,  lands,  tenements,  here- 
"  ditaments,  ways,  watercourses,  and  other  easements,  for  the 
"  purpose  of  enlarging  or  rendering  commodious,  or  for  the 
"  building  or  rebuilding  any  prison,  and  to  direct  the  property 
"  so  purchased  to  be  conveyed  to  such  person  or  persons  as  the 
"  said  justices  shall  think  fit,  in  trust  for  the  purpose  aforesaid, 
"  under  the  regulations  and  directions  in  this  act  contained; 
"  and  such  houses,  buildings,  lands,  tenements,  hereditaments, 
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"  ways,  watercourses,  or  other  easements  shall,  when  enclosed 
"  and  added  to  such  prison,  be  deemed  and  taken  to  be  part  of 
"  such  prison,  and  to  be  within  the  county,  riding,  division, 
"  district,  city,  town,  or  place,  to  the  use  of  which  such  prison 
"  may  be  applied,  to  all  intents  and  purposes  whatsoever,  so 
"  long  as  the  same  shall  be  used  by  such  county,  riding,  divi- 
"  sion,  city,  disjtrict,  town,  or  place  for  the  purpose  of  this  act, 
"  and  no  longer. 

$  <T«  "  §  4,7.  If  it  shall  at  any  time  happen,  that  any  such  gaol  or 

"  house  of  correction  shall  become  unsafe  or  unfit  for  the  cus- 
"  tody  of  the  prisoners  confined  therein,  between  the  several 
"  times  of  holding  the  general  or  quarter  sessions,  it  shall  and 
"  may  be  lawful  for  any  two  or  more  justices  (one  of  whom 
"  shall  be  a  visiting  justice  for  the  prison)  for  the  county,  riding, 
"  division,  district,  city,  town,  or  place,  to  order  such  repairs 
"  and  alterations  to  be  immediately  done  and  made  as  may  be 
"  necessary  and  sufficient  for  the  safe  and  proper  custody  of 
"  such  prisoners,  and  the  upholding  of  such  prison ;  and  such 
"  justices  shall  report  the  same  to  the  next  court  of  general  or 
"  quarter  sessions  to  be  holden  for  such  county,  riding,  divi- 
"  sion,  district,  city,  town,  or  place;  and  such  court  is  hereby 
"  authorized  to  order  the  payment  of  such  sum  or  sums  of 
"  money  as  shall  have  been  properly  expended  in  such  repairs 
"  or  alterations  as  aforesaid. 

§  So.  "  §  50.  In  case  it  shall  be  expressly  presented  that  the  place 

"  wherein  any  old  prison  is  situated  is  improper,  and  that  the 
"  prison  ought  to  be  removed  to  some  other  part  of  the  county, 
"  riding,  division,  district,  city,  town,  or  place,  or  that  a  new 
"  gaol  or  house  of  correction  is  necessary,  the  justices  in  their 
'*  general  or  quarter  sessions  assembled  shall  take  such  pre- 
*'  sentment  into  their  consideration ;  and  if  it  shall  be  resolved 
"  by  the  justices  assembled  at  two  successsive  general  or  quarter 
"  sessions,  or  the  major  part  of  them,  that  such  old  prison 
"  ought  to  be  removed,  or  that  such  new  prison  is  necessary,  it 
*•  shall  be  lawful  for  the  justices  so  assembled  to  contract  for  the 
"  building  of  a  new  gaol  or  house  of  correction  in  any  part  of 
«{  the  county,  riding,  division,  district,  city,  town,  or  place  which 
"  they  may  deem  most  eligible ;  and  whenever  the  site  of  any 
**  prison  shall  be  changed,  and  the  old  site  shall  be  no  longer 
"  necessary  for  the  purpose  of  a  prison,  it  shall  be  lawful  for 
"  the  justices  so  assembled  to  make  sale  thereof  (unless  it  be  the 
"  property  of  the  king's  majesty,  his  heirs  and  successors,  or  of 
"  some  private  individual)  for  the  best  price  that  can  be  gotten 
"  for  the  same,  and  to  direct  the  purchase  money  to  be 
"  paid  to  the  treasurer  of  such  county,  riding,  division,  dis- 
**  trict,  city,  town,  or  place,  and  to  direct  the  trustee  of  such 
"  lands  and  hereditaments,  his  heirs,  executors,  or  adminis- 
"  trators  (according  to  the  tenure  thereof),  and  the  clerk  of  the 
"  peace,  or  town  clerk,  to  convey  the  inheritance  of  such  site  to 
"  the  purchaser;  and  every  such  conveyance,  with  the  tread 
"  surer's  receipt  for  the  purchase  money,  shall  give  a  good  and 

"  valid 
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"  valid  title  to  the  purchaser ;  and  the  purchase  money  shall  be 
"  applied  by  the  treasurer  in  aid  of  the  rate  of  such  county, 
"  riding,  division,  district,  city,  town,  or  place ;  and  whenever 
"  the  building  of  any  court  of  justice  is  or  shall  be  so  attached 
"  to  any  prison  so  as  to  render  it  impracticable  or  incon- 
"  venient  to  repair,  enlarge,  improve,  or  rebuild  the  said  prison 
"  without  also  altering  or  pulling  down  the  building  of  the  said 
"  court,  then  and  in  such  case  it  shall  be  lawful  for  the  justices 
"  in  general  or  quarter  sessions  assembled  to  cause  such  courts 
"  to  be  altered  or  pulled  down,  or  to  be  rebuilt,  either  on  the 
"  same  or  any  other  site,  subject  to  the  same  provisions  as  are 
"  by  this  act  appointed  with  respect  to  gaols." 

By  stat.  7  G.  4.  c.  18.  §  1.,  after  reciting  that  by  4  G.  4.  c.  64.  1  G.  4.  c.  18. 
provision  is  made  for  the  sale  in  certain  cases  of  the  sites  of  old  §  1- 
prisons  which  are  no  longer  necessary,  and  that  it  is  expedient 
to  extend  the  same  power  to  cases  not  therein  provided  for,  it  is 
enacted,  "  that  in  case  it  shall  appear  to  the  justices  of  the 
"  peace  who  shall  be  assembled  at  any  general  or  quarter 
"  sessions  of  the  peace  to  be  henceforth  holden  for  any  county, 
"  riding,  or  division  in  England,  that  by  reason  of  any  gaol  or 
"  house  of  correction  for  such  county,  riding,  or  division  having 
"  been  lately  built  or  considerably  enlarged,  any  other  gaol  or 
"  gaols,  house  or  houses  of  correction  therein  hath  or  have  or 
"  shall  have  become  unnecessary,  the  said  justices,  or  the 
"  justices  who  shall  be  assembled  at  the  then  next  general  or 
"  quarter  sessions  to  be  holden  for  the  said  county,  riding,  or 
"  division  shall  order  notice  to  be  given  three  times  at  least  in 
"  some  public  newspaper  circulating  in  such  county,  riding,  or 
"  division,  that  the  propriety  of  selling  such  unnecessary  gaol 
"  or  gaols,  house  or  houses  of  correction  will  be  taken  into  con- 
"  sideration  at  the  next  ensuing  general  or  quarter  sessions ; 
"  and  in  case  the  justices  in  such  last-mentioned  sessions,  or  the 
"  majority  of  them,  shall  resolve  that  such  last-mentioned  gaol 
"  or  gaols,  house  or  houses  of  correction  ought  to  be  sold,  then 
'*  it  shall  be  lawful  for  such  justices,  and  they  are  hereby  re- 
"  quired  to  take  such  measures  for  selling  the  same,  together 
"  with  all  outhouses,  land,  and  appurtenances  to  the  same  be- 
"  longing,  (unless  they  or  any  part  thereof  shall  be  the  property 
"  of  his  majesty,  his  heirs  or  successors,  or  of  any  private  in- 
"  dividual,)  for  the  best  price  or  prices  that  can  be  obtained  for 
"  the  same,  either  by  public  auction  or  private  contract,  and 
"  subject  to  such  conditions  and  in  such  manner  as  they  shall 
"  think  proper." 

(D)  Of  the  Duty  and  Power  of  Gaolers  and  Keepers 

of  Prisons. 

Page  34. 

BY  stat.  4  G.  4.  c.  64.  §  49.  "  in  the  altering,  repairing,  en-  4  G.  4.  c.  64. 
"  larging,    building,    or   rebuilding  of  any  gaol   or   house   of  §  49. 
"  correction  under  this  act,   the  justices  shall  adopt  such  plans 
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"  as  shall  afford  the  most  effectual  means  for  the  security,  classi- 
"  fication,  health,  inspection,  employment,  and  religious  and 
"  moral  instruction  of  the  prisoners ;  the  building  shall  be  so 
*'  constructed  or  applied,  and  the  keepers'  and  officers'  apart- 
"  nients  so  situated  as  may  best  ensure  the  safety  of  the  prison 
"  and  facilitate  the  control  and  superintendence  of  those  com- 
"  mitted  thereto ;  distinct  wards  and  dry  and  airy  cells  shall  be 
"  provided,  in  which  prisoners  of  the  several  descriptions  and 
"  classes  herein-after  enumerated  may  be  respectively  confined ; 
"  and  it  shall  be  considered  as  a  primary  and  invariable  rule, 
"  that  the  male  prisoners  shall  in  all  cases  be  separated  from 
"  the  female,  so  as  to  prevent  any  communication  between  them  ; 
"  provision  shall  be  made  for  the  separation  of  prisoners  into 
"  the  following  classes  :  — 

"  If  a  Gaol. 

"  1.  Debtors  and  persons  confined  for  contempt  of  court  in 

"  civil  process. 

"  2.  Prisoners  convicted  of  felony. 
"  3.  Those  convicted  upon  trial  of  misdemeanor. 
"  4.  Those  committed  on  charge  or  suspicion  of  felony. 
"  5.  Those  committed  on  charge  of  misdemeanors  or  for  want 

"  of  sureties. 

"  If  a  House  of  Correction. 

"  1 .  Prisoners  convicted  of  felony. 

"  2.  Prisoners  convicted  upon  trial  of  misdemeanors. 

"  3.  Those  committed  on  charge  or  suspicion  of  felony. 

"  4.  Those  committed  on  charge  of  misdemeanors. 

"  5.  Vagrants. 

*f  Places  of  confinement  shall  also  be  set  apart  in  every  gaol 
"  and  house  of  correction  for  such  prisoners  as  are  intended  to 
"  be  examined  as  witnesses  in  behalf  of  the  crown  in  any  prose- 
"  cutions,  and  such  further  means  of  classification  shall  be 
"  adopted  as  the  justices  shall  deem  conducive  to  good  order 
"  and  discipline ;  separate  rooms  shall  be  provided  as  infirmaries 
"  or  sick  wards  for  the  two  sexes,  and  as  far  as  is  practicable 
"  for  the  different  description  of  prisoners;  and  warm  and  cold 
*'  baths  or  bathing  tubs  shall  be  introduced  into  such  parts  of 
"  the  prison  as  may  be  best  adapted  for  the  use  of  the  several 
*'  classes  ;  proper  yards  shall  be  allotted  for  the  different  classes, 
"  for  air  and  exercise,  and  each  class  shall  have  the  use  of  a 
"  privy,  and  be  furnished  with  a  supply  of  good  water ;  a  sepa- 
"  rate  sleeping  cell  shall,  if  possible,  be  provided  for  every 
"  prisoner;  but  as  the  numbers  may  sometimes  be  greater  than 
"  the  prison  is  calculated  to  contain,  under  the  arrangement 
"  required  by  this  act,  and  as  it  is  expedient  that  two  male 
"  prisoners  only  should  never  be  lodged  together,  a  small  pro- 
"  portion  of  cells  or  rooms  shall  be  provided  for  the  reception 
"  of  three  or  more  persons;  every  prison  shall  contain  rooms 

"  and 
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"  and  places  properly  fitted  up  for  the  exercise  of  labour  and 
"  industry;  and  also  a  competent  number  of  cells  adapted  for 
"  solitary  confinement,  for  the  punishment  of  refractory  prisoners, 
"  and  for  the  reception  of  such  persons  as  may  by  law  be  con- 
"  fined  therein ;  a  chapel  shall  be  provided  in  every  prison  in 
"  such  a  convenient  situation  as  to  be  easy  of  access  to  all  the 
"  prisoners  ;  it  shall  be  fitted  up  with  separate  divisions  for 
"  males  and  females,  and  also  for  the  different  classes  ;  it  shall 
"  be  strictly  set  apart  for  religious  worship  or  for  the  occasional 
"  religious  and  moral  instruction  of  the  prisoners,  and  shall 
"  never  be  appropriated  to  or  employed  for  any  other  purpose 
fi  whatsoever;  in  cases  where  the  justices  shall  deem  it  neces- 
"  sary  that  the  chaplain  should  reside,  either  occasionally  or 
"  permanently  within  the  prison  or  near  to  it,  proper  apart- 
"  ments  shall  be  provided  therein,  or  in  the  neighbourhood 
"  thereof  for  the  accommodation." 

By  stat.  5  G.  4.  c.  85.  §  10.  reciting,  "  whereas  in  some  other  s  G.  4.  c.85. 
"  counties  and  places  to  which  statute  4  G.  4.  c.  64.  extends,  §  1O- 
"  by  reason  of  the  small  number  of  prisoners  usually  confined 
"  therein,  it  may  not  be  necessary  to  provide  the  whole  number 
"  of  wards  and  airing  grounds  thereby  required,  but  it  is  neces- 
"  sary  to  provide,  that  in  all  prisons  some  means  of  classification 
"  should   be  secured,"  it  is  enacted  <{  that  in  every  prison  to 
"  which  the  said  recited  act  extends,  except  Canterbury,  Lich- 
"  Jield,  and  Lincoln,  provision  shall  be  made  for  the  following 
"  classification  at  least. 

"  In  all  such  gaols  the  male  and  female  prisoners  shall  be 
"  confined  in  separate  wards  or  parts  of  the  gaol,  the  male 
"  prisoners  shall  be  divided  into  five  classes :  first,  debtors  and 
"  persons  committed  for  contempt  of  court  on  civil  process : 
"  second  and  third,  prisoners  convicted ;  who  may  be  put  into 
"  either  of  these  classes  as  to  the  visiting  magistrate  may  seem 
"  meet,  reference  being  had  to  the  character  and  conduct  of 
"  the  prisoners,  and  the  nature  of  their  offence  :  fourth  and 
"  fifth,  prisoners  committed  for  trial,  who  may  also  be  put 
"  into  either  of  these  two  classes,  as  to  the  visiting  magistrates 
"  may  seem  meet,  reference  in  like  manner  being  had  to 
"  character  and  conduct  of  prisoners  and  the  nature  of  their 
"  offence. 

"  The  female  prisoners  shall  be  divided  at  least  into  three 
"  classes  :  first,  debtors  and  persons  committed  for  contempt  of 
"  court  on  civil  process :  second,  prisoners  convicted :  third, 
"  prisoners  committed  for  trial. 

"  In  all  such  houses  of  correction  the  jnale  and  female 
"  prisoners  shall  also  be  confined  in  separate  wards  or  parts  of 
"  the  house ;  the  male  prisoners  shall  be  divided  into  five 
"  classes  :  first  and  second,  prisoners  convicted ;  who  may  be 
"  put  into  either  of  such  classes  as  to  the  visiting  magistrate 
"  may  seem  meet,  regard  being  had  to  the  character  and  con- 
"  duct  of  the  prisoners  and  the  nature  of  their  offence:  third 
"  and  fourth,  prisoners  committed  for  trials  in  all  houses  of 
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"  correction  where  such  prisoners  are  received,  such  prisoners 
"  may  be  put  into  either  of  these  classes  as  to  the  visiting 
"  magistrate  may  seem  meet,  regard  being  had,  as  already 
"  mentioned,  to  the  character  and  conduct  of  the  prisoner  and 
"  the  nature  of  his  offence  :  fifth,  vagrants. 

"  In  places  where  the  gaol  and  house  of  correction  are  united, 
"  the  male  prisoners  shall  be  divided  into  six  classes  at  least : 
"  first,  debtors  and  prisoners  committed  for  contempt  of  court 
**  on  civil  process :  second  and  third,  convicted  prisoners :  fourth 
"  and  fifth,  those  committed  for  trial;  such  prisoners  to  be 
"  assigned  to  either  of  these  classes  of  prisoners  convicted  or 
"  committed  respectively  as  to  the  visiting  magistrate  shall  seem 
"  meet,  regard  being  always  had  to  the  character  and  conduct 
"  of  the  prisoners  and  the  nature  of  their  offence :  sixth, 
"  vagrants. 

"  The  female  prisoners  in  each  of  such  houses  of  correction 
"  shall  be  divided  into  three  classes :  first  and  second,  prisoners 
"  convicted;  the  prisoners  to  be  put  into  either  of  such  classes 
"  as  to  the  visiting  magistrate  shall  seem  meet,  regard  being 
"  had  to  their  character  and  conduct  and  the  nature  of  their 
"  offence ;  vagrants  shall  be  assigned  to  one  or  the  other  of 
"  these  classes,  as  the  visiting  magistrates  in  their  discretion 
"  may  see  meet:  third,  where  females  are  committed  to  any 
"  house  of  correction  before  trial,  they  shall  be  kept  in  a  class 
"  by  themselves." 

4  G.  4.  c,  64.  gv  statt  4,  Q_  4.^  c<  64^  §  10.  after  reciting,  that  "  whereas  it  is 
"  fit  and  proper  to  secure  an  uniformity  of  practice  in  the 
"  management  of  the  several  prisons  to  which  this  act  shall 
"  extend,"  it  is  enacted  "  that  the  following  rules  and  regulations 
"  shall  be  observed  and  carried  into  effect  in  every  such  prison 
"  in  England  and  Wales,  which  shall  be  maintained  by  any 
"  county  or  riding,  or  division  of  a  county  as  aforesaid,  as  a 
"  gaol  or  house  of  correction,  and  in  the  gaol  and  house  of 
"  correction  of  every  district,  city,  town,  or  place  mentioned  in 
"  the  schedule  marked  (A)  annexed  to  this  act,  and  in  every 
"  united  and  contiguous  gaol  and  house  of  correction  which 
"  shall  be  jointly  used  in  manner  aforesaid  for  the  purposes  of 
"  this  act;  and  in  every  prison  authorized  to  be  continued  under 
"  this  act  as  aforesaid,  in  any  county  or  riding,  or  division  of  a 
"  county,  so  far  as  such  rules  may  be  applicable  or  can  be 
"  applied  to  the  particular  description  or  class  of  prisoners 
"  confined  in  such  prison  :  — 

"  1.  The  keeper  of  every  such  prison  shall  reside  therein ; 
"  he  shall  not  be  an  under  sheriff  or  bailiff,  nor  shall  be  con- 
"  cerned  in  any  occupation  or  trade  whatsoever ;  no  keeper  or 
"  officer  of  a  prison  shall  sell,  nor  shall  any  person  in  trust  for 
"  him  or  employed  by  him  sell  or  have  any  benefit  or  advantage 
"  from  the  sale  of  any  article  to  any  prisoner,  nor  shall  he 
"  directly  or  indirectly  have  any  interest  in  any  contract  or 
"  agreement  for  the  supply  of  the  prison. 

**  2.  A  matron  shall  be  appointed  in  every  prison  in  which 

«'  female 
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"  female  prisoners  shall  be  confined,  who  shall  reside  in  the 
"  prison ;  and  it  shall  be  the  duty  of  the  matron  constantly  to 
"  superintend  the  female  prisoners. 

"  3.  The  keeper  shall,  as  far  as  may  be  practicable,  visit 
"  every  ward  and  see  every  prisoner,  and  inspect  every  cell  once 
"  at  least  in  every  twenty-four  hours ;  and  when  the  keeper  or 
"  any  other  officer  shall  visit  the  female  prisoners,  he  shall  be 
"  accompanied  by  the  matron,  or  in  case  of  her  unavoidable 
*'  absence  by  some  female  officer  of  the  prison. 

"  4.  The  keeper  shall  keep  a  journal  in  which  he  shall  record 
"  all  punishments  inflicted  by  his  authority,  or  by  that  of  the 
"  visiting  justices,  and  the  day  when  such  punishments  shall 
"  have  taken  place,  and  all  other  occurrences  of  importance 
"  within  the  prison,  in  such  manner  as  shall  be  directed  by  the 
"  regulations  to  be  made  under  this  act;  which  journal  shall  be 
"  laid  before  the  justices  at  every  general  or  quarter  sessions,  to 
"  be  signed  by  the  chairman  in  proof  of  the  same  having  been 
"  there  produced. 

"  5.  Due  provision  shall  be  made  in  every  prison  for  the 
"  enforcement  of  hard  labour,  in  the  cases  of  such  prisoners  as 
"  may  be  sentenced  thereto,  and  for  the  employment  of  other 
"  prisoners.  The  means  of  hard  labour  shall  be  provided,  and 
"  the  materials  requisite  for  the  employment  of  prisoners  shall 
"  be  purchased,  under  such  regulations  as  may  be  made  for 
"  that  purpose  by  the  justices  in  general  or  quarter  sessions 
"  assembled.  If  the  work  to  be  performed  by  the  prisoners  be 
"  of  such  a  nature  as  to  require  previous  instruction,  proper 
"  persons  shall  be  appointed  to  afford  the  same. 

"  6.  The  male  and  female  prisoners  shall  be  confined  in 
"  separate  buildings  or  parts  of  the  prison,  so  as  to  prevent 
"  them  from  seeing,  conversing,  or  holding  any  intercourse 
"  with  each  other;  and  the  prisoners  of  each  sex  shall  be 
"  divided  into  distinct  classes,  care  being  taken  that  the 
"  prisoners  of  the  following  classes  do  not  intermix  with  each 
"  other : — 

"  In  Gaols. 

«*  1.  Debtors  and  persons  confined  for  contempt  of  court  on 

"  civil  process. 

"  2.  Prisoners  convicted  of  felony. 
**  8.  Prisoners  convicted  of  misdemeanors. 
"  4.  Prisoners  committed  on  charge  or  suspicion  of  felony. 
"  5.  Prisoners   committed  on  charge  or   suspicion  of  mis- 

"  demeanors,  or  for  want  of  sureties. 

"  In  Houses  of  Correction. 

"  1.  Prisoners  convicted  of  felony. 

"  2.  Prisoners  convicted  of  misdemeanors. 

"  3.  Prisoners  committed  on  charge  or  suspicion  of  felony. 

"  4.  Prisoners  committed  on  charge  or  suspicion  of  mis- 

"  demeanors. 
"  5.  Vagrants. 

"  Such 
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"  Such  prisoners  as  are  intended  to  be  examined  as  witnesses 
"  in  behalf  of  the  crown  in  any  prosecution  shall  also  be  kept 
"  separate  in  all  gaols  and  houses  of  correction :  provided 
"  always,  that  nothing  herein  contained  shall  be  construed  to 
"  extend  to  prevent  the  justices  from  authorizing,  at  their 
"  discretion,  the  employment  of  any  prisoner  in  the  performance 
"  of  any  menial  office  within  the  prison,  or  for  the  purpose  of 
"  instructing  others  :  and  provided  also,  that  if  the  keeper  shall 
"  at  any  time  deem  it  improper  or  inexpedient  for  a  prisoner  to 
"  associate  with  the  other  prisoners  of  the  class  to  which  he  or 
"  she  may  belong,  it  shall  be  lawful  for  him  to  confine  such 
"  prisoner  with  any  other  class  or  description  of  prisoners,  or  in 
"  any  other  part  of  the  prison,  until  he  can  receive  the 
"  directions  of  a  visiting  justice  thereon,  to  whom  he  shall 
"  apply  with  as  little  delay  as  possible,  and  who  in  every  such 
"  instance  shall  ascertain  whether  the  reason  assigned  by  the 
"  keeper  warrant  such  deviation  from  the  established  rules, 
"  and  shall  give  such  orders  in  writing  as  he  shall  think  fit, 
"  under  the  circumstances  of  the  particular  case. 

"  7.  Female  prisoners  shall  in  all  cases  be  attended  by 
"  female  officers.  . 

"  8.  Every  prisoner  sentenced  to  hard  labour  shall,  unless 
"  prevented  by  sickness,  be  employed  so  many  hours  every 
"  day,  not  exceeding  ten,  exclusive  of  the  time  allowed  for 
"  meals,  as  shall  be  directed  by  the  rules  and  regulations  to  be 
"  made  under  this  act,  except  on  Sundays,  Christmas  Day, 
"  and  Good  Friday,  and  on  any  days  appointed  by  public 
"  authority  for  fasting  or  thanksgiving. 

"  9.  Prayers,  selected  from  the  Liturgy  of  the  Church  of 
"  England  by  the  chaplain,  shall  be  read  at  least  every  morning, 
"  by  the  chaplain,  the  keeper,  or  by  some  other  person,  as  by 
"  the  rules  and  regulations  shall  be  directed ;  and  portions  of 
"  the  scriptures  shall  be  read  to  the  prisoners,  when  assembled 
"  for  instruction,  by  the  chaplain,  or  by  such  person  as  he  may 
"  appoint  or  authorize. 

"  10.  Provision  shall  be  made  in  all  prisons  for  the  instruc- 
"  tion  of  prisoners  of  both  sexes  in  reading  and  writing,  and 
"  that  instruction  shall  be  afforded  under  such  rules  and 
"  regulations,  and  to  such  extent,  and  to  such  pi-isoners,  as  to 
"  the  visiting  justices  shall  seem  expedient. 

"11.  Prisoners  under  charge  or  conviction  of  any  crime 
•"  shall  attend  divine  service  on  Sundays,  and  on  other  days 
"  when  such  service  is  performed,  unless  prevented  by  illness, 
"  or  by  other  reasonable  cause,  to  be  allowed  by  the  keeper,  or 
"  unless  their  attendance  shall  be  dispensed  with  by  one  of  the 
"  visiting  justices. 

"  12.  No  prisoner  shall  be  put  in  irons  by  the  keeper  of  any 
"  prison,  except  in  case  of  urgent  and  absolute  necessity ;  and 
"  the  particulars  of  every  such  case  shall  be  forthwith  entered 
"  in  the  keeper's  journal,  and  notice  forthwith  given  thereof  to 
"  one  of  the  visiting  justices  ;  and  the  keeper  shall  not  continue 

"  the 
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"  the  use  of  irons  on  any  prisoner  longer  than  four  days, 
"  without  an  order  in  writing  from  a  visiting  justice,  specifying 
"  the  cause  thereof,  which  shall  be  preserved  by  the  keeper  as 
"  his  warrant  for  the  same. 

"  13.  Every  prisoner  maintained  at  the  expense  of  any 
"  county,  riding,  division,  city,  town,  or  place,  shall  be  allowed 
"  a  sufficient  quantity  of  plain  and  wholesome  food,  to  be 
"  regulated  by  the  justices  in  general  or  quarter  sessions 
"  assembled,  regard  being  had  (so  far  as  may  relate  to  con- 
"  victed  prisoners)  to  the  nature  of  the  labour  required  from 
"  or  performed  by  such  prisoners,  so  that  the  allowance  of  food 
"  may  be  duly  apportioned  thereto :  and  it  shall  be  lawful  for 
"  the  justices  to  order  for  such  prisoners  of  every  description, 
"  as  are  not  able  to  work,  or  being  able  cannot  procure  em- 
"  ployment  sufficient  to  sustain  themselves  by  their  industry,  or 
"  who  may  not  be  otherwise  provided  for,  such  allowance  of 
"  food  as  the  said  justices  shall  from  time  to  time  think 
"  necessary  for  the  support  of  health.  Prisoners  under  the  care 
"  of  the  surgeon  shall  be  allowed  such  diet  as  he  may  direct. 
"  Care  shall  be  taken  that  all  provisions  supplied  to  the 
"  prisoners  be  of  proper  quality  and  weight.  Scales  and  legal 
"  weights  and  measures  shall  be  provided,  open  to  the  use  of 
"  any  prisoners,  under  such  restrictions  as  shall  be  made  by  the 
"  regulations  of  each  prison. 

"  I*.  Prisoners  who  shall  not  receive  any  allowance  from  the 
"  county,  whether  confined  for  debt,  or  before  trial  for  any 
"  supposed  crime  or  offence,  shall  be  allowed  to  procure  for 
"  themselves,  and  to  receive  at  proper  hours,  any  food,  bedding, 
"  clothing,  or  other  necessaries,  subject  to  a  strict  examination, 
"  and  under  such  limitations  and  restrictions,  to  be  prescribed 
"  by  the  regulations  to  be  made  in  manner  directed  by  this  act, 
"  as  may  be  reasonable  and  expedient,  to  prevent  extravagance 
"  and  luxury  within  the  walls  of  a  prison ;  all  articles  of 
"  clothing  and  bedding  shall  be  examined,  in  order  that  it  may 
"  be  ascertained  that  such  articles  are  not  likely  to  communicate 
"  infection  or  to  facilitate  escape. 

"  15.  No  prisoner  who  is  confined  under  the  sentence  of  any 
"  court,  nor  any  prisoner  confined  in  pursuance  of  any  con- 
"  viction  before  a  justice,  shall  receive  any  food,  clothing,  or 
"  necessaries,  other  than  the  gaol  allowance,  except  under  such 
"  regulations  and  restrictions  as  to  the  justices  in  general  or 
"  quarter  sessions  assembled  may  appear  expedient,  with 
"  reference  to  the  several  classes  of  prisoners,  or  under  special 
"  circumstances,  to  be  judged  of  by  one  or  more  of  the  visiting 
"  justices. 

"  16.  Due  provision  shall  be  made  for  the  admission,  at 
"  proper  times,  and  under  proper  restrictions,  of  persons  with 
"  whom  prisoners  committed  for  trial  may  desire  to  com- 
"  municate ;  and  such  rules  and  regulations  shall  be  made,  by 
"  the  justices  in  general  or  quarter  sessions  assembled,  for  the 
"  admission  of  the  friends  of  convicted  prisoners,  as  to  such 

"  justices 
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"  justices  may  seem  expedient ;  and  the  justices  shall  also 
**  impose  such  restrictions  upon  the  communication  and 
"  correspondence  of  all  such  persons  with  their  friends,  either 
"  within  or  without  the  walls  of  the  prison,  as  they  shall  judge 
"  necessary  for  the  maintenance  of  good  order  and  discipline  in 
"  such  prison. 

"  17.  The  surgeon  shall  examine  every  prisoner  who  shall 
"  be  brought  into  the  prison  before  he  or  she  shall  be  passed 
"  into  the  proper  ward ;  and  no  prisoner  shall  be  discharged 
"  from  prison  if  labouring  under  any  acute  or  dangerous 
"  distemper,  nor  until,  in  the  opinion  of  the  surgeon,  such 
"  discharge  is  safe,  unless  such  prisoner  shall  require  to  be 
"  discharged.  The  wearing  apparel  of  every  prisoner  shall  be 
"  fumigated  and  purified,  if  requisite,  after  which  the  same 
"  shall  be  returned  to  him  or  her,  or  in  case  of  the  insufficiency 
"  of  such  clothing  then  other  sufficient  clothing  shall  be 
"  furnished,  according  to  the  rules  and  regulations  of  the 
"  prison  ;  but  no  prisoner,  before  trial,  shall  be  compelled  to 
"  wear  a  prison  dress,  unless  his  or  her  own  clothes  be  deemed 
"  insufficient  or  improper,  or  necessary  to  be  preserved  for  the 
"  purposes  of  justice;  and  no  prisoner  who  has  not  been  con- 
"  victed  of  felony,  shall  be  liable  to  be  clothed  in  a  parti- 
"  coloured  dress;  but  if  it  be  deemed  expedient  to  have  a 
"  prison  dress  for  prisoners  not  convicted  of  felony,  the  same 
"  shall  be  plain. 

"  18.  Every  prisoner  shall  be  provided  with  suitable  bedding, 
"  and  every  male  prisoner  with  a  separate  bed,  hammock  or 
"  cot,  either  in  a  separate  cell,  or  in  a  cell  with  not  less  than 
"  two  other  male  prisoners. 

"  19.  The  walls,  and  ceilings  of  the  wards,  cells,  rooms,  and 
"  passages  used  by  the  prisoners  throughout  every  prison  shall 
"  be  scraped  and  limewashed  at  least  once  in  the  year ;  the  day- 
"  rooms,  work-rooms,  passages,  and  sleeping  cells,  shall  be 
"  washed  or  cleansed  once  a  week,  or  oftener  if  requisite, 
"  convenient  places  for  the  prisoners  to  wash  themselves  shall 
"  be  provided,  with  an  adequate  allowance  of  soap,  towels, 
"  and  combs. 

"  20.  All  prisoners  shall  be  allowed  as  much  air  and 
"  exercise  as  may  be  deemed  proper  for  the  preservation  of 
"  their  health. 

"21.  No  tap  shall  be  kept  in  any  prison,  nor  shall  spirituous 
"  liquors  of  any  kind  be  admitted  for  the  use  of  any  of  the 
"  prisoners  therein,  under  any  pretence  whatever,  unless  by  a 
"  written  order  of  the  surgeon,  specifying  the  quantity  and  for 
"  whose  use.  No  wine,  beer,  cider,  or  other  fermented  liquors, 
"  shall  be  admitted  for  the  use  of  any  prisoners,  except  in  such 
"  quantities,  in  such  manner,  and  at  such  times,  as  shall  be 
"  allowed  by  the  rules  hereafter  to  be  made  in  pursuance  of 
"  this  act. 

"  22.  No  gaming  shall  be  permitted  in  any  prison,  and  the 

"  keeper 
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"  keeper   shall   seize   and   destroy   all    dice,   cards,    or   other 
"  instruments  of  gaming. 

"  23.  No  money  under  the  name  of  garnish  shall  be  taken 
"  from  any  prisoner  on  his  or  her  entrance  into  the  prison, 
"  under  any  pretence  whatever. 

"  24.  Upon  the  death  of  a  prisoner,  notice  thereof  shall  be 
"  given  forthwith  to  one  of  the  visiting  justices,  as  well  as  to  the 
"  coroner  of  the  district,  and  to  the  nearest  relative  of  the 
"  deceased,  where  practicable." 

By  stat.  4  G.  4.  c.  64.  §  40.     "  If  any  person  in  contravention  4  G.  4.  c.  64. 
"  to  the  existing  rules  shall  carry  or  bring,  or  attempt  or  en-  §  4O- 
"  deavour  to  carry  or  bring  into  any  prison  to  which  this   act 
"  shall  extend  any  spirituous  or  fermented  liquor,   it  shall  be 
"  lawful  for  the  gaoler  or  keeper,  turnkey  or  any  other  of  the 
"  assistants  to  the  said  gaoler  or  keeper,  to  apprehend,  or  cause 
"  to  be  apprehended,  such  offender,  and  to  carry  him  or  her 
"  before  a  justice  of  the  peace  (who  is  hereby  empowered  to 
"  hear  and  determine  such  offence  in  a  summary  way),  and  if  he 
"  shall  lawfully  convict  such  person  of  such  offence,  he  shall 
"  forthwith  commit  such  offender  to  the  common  gaol  or  house 
"  of  correction,  there  to  be  kept  in  custody  for  any  time  not 
"  exceeding  three  months,  without  bail  or  mainprize,  unless  such 
"  offender  shall  immediately  pay  down  such  sum  of  money,  not 
"  exceeding  20/.  and  not  less  than  10/.,  as  the  justices  shall  im- 
"  pose  upon  such  offender  to  be  paid,  one  moiety  to  the  informer, 
"  and  the  other  moiety  in  aid  of  the  rate  applicable  to  the  main- 
"  tenance  of  such  prison  ;  and  if  any  justice  shall  receive  in- 
"  formation  upon  oath  that  any  spirituous  or  fermented  liquor  is 
"  unlawfully  kept  or  disposed   of  in   any  prison  he   may  enter 
"  and  search,  or  issue  his  warrant  to  enter  and  search  for  such 
"  liquor,  and  in  case  it  shall  be  found,  it  shall  be  lawful  for  the 
"  person  so  finding  to  seize  the  same  and  cause  it  to  be  dis- 
"  posed  of  as  the  justice  shall  direct ;    and   if  any  gaoler  or 
"  keeper  of  any  prison  shall  sell,  use,  lend,  give  away,  or  know- 
"  ingly  permit  or  suffer  to  be  sold,  used,  lent,  or  given  away  in  such 
"  prison,  or  brought  into  the  same,  any  spirituous  or  fermented 
"  liquor,  in  contravention  of  the  existing  rules  of  such  prison, 
"  he  shall  for  every  such  offence,  over  and  above  any  other 
"  punishment  by  this  act  enacted,  forfeit  the  sum  of  20/." 

By  the  stat.  4  G.  4.  c.  64.  §  14.  "  the  gaoler  and  keeper  of  §  14. 
"  every  gaol  and  house  of  correction,  maintained  at  the  expense 
"  of  any  county,  or  of  any  such  riding  or  division  of  a  county 
"  as  aforesaid,  in  England  and  Wales,  or  maintained  by  any  dis- 
"  trict,  city,  town,  or  place  specified  in  the  schedule  to  this  act  an- 
"  nexed  marked  (A),  shall  make  a  report  in  writing  of  the  actual 
"  state  and  condition  of  every  such  gaol  and  house  of  correction, 
"  and  of  the  number  and  description  cf  prisoners  confined 
"  therein,  to  the  justices  at  the  several  general  or  quarter  ses- 
"  sions  to  be  holden  next  after  the  commencement  of  this  act, 
"  and  at  every  ensuing  general  or  quarter  sessions  in  every  such 
"  county,  riding,  division,  district,  city,  town,  or  place,  and 

«  shall 
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4  G.  4.  c.  64.  «  shall  at  every  such  general  or  quarter  sessions  attend  and 
"  give  answer  upon  oath  to  all  such  enquiries  as  shall  be  made 
"  by  the  justices  at  such  session,  with  respect  to  the  state  and 
"  condition  of  every  such  gaol  and  house  of  correction,  and 
"  of  the  prisoners  confined  therein,  and  with  respect  to  any 
"  other  matters  and  things  relating  to  the  said  gaol  and  house  of 
"  correction,  respecting  which  such  justices  shall  deem  it  ne- 
"  cessary  to  make  any  enquiry  for  the  purpose  of  proceeding  and 
"  continuing  to  carry  this  act  into  execution,  and  of  ascertaining 
"  how  far  every  such  gaol  and  house  of  correction  is  capable  of 
"  affording  the  means  of  the  classification  required  by  this  act." 

§  19.  By  §  19.  "the  keeper  of  every  gaol  and  house  of  correction 

"  to  which  this  act  shall  extend  shall,  previously  to  the  first  day 
"  of  every  assizes,  great  session,  or  sessions  of  gaol  delivery, 
"  make  out  a  true  and  just  return  in  writing  of  all  persons  in 
"  his  custody  who  have  been  sentenced  to  hard  labour  by  the 
"  court  at  any  previous  assizes,  great  sessions,  or  sessions  of 
"  gaol  delivery,  specifying  in  such  return  the  manner  in  which 
"  such  sentences  have  been  carried  into  execution,  the  particular 
"  species  of  labour  in  which  such  prisoners  have  been  employed, 
"  and  the  average  number  of  hours  in  a  day  for  which  such 
"  persons  so  sentenced  have  been  kept  to  work,  which  return 
"  shall  be  signed  by  such  keeper,  and  also  by  one  at  least  of  the 
"  visiting  justices,  who  shall  add  thereto  such  observations  as 
"  the  case  and  circumstances  may  appear  to  him  to  require; 
"  and  such  return  shall  be  delivered  to  the  justice  of  assize  and 
"  gaol  delivery,  and  of  great  sessions,  and  shall  be  kept  and 
"  filed  by  the  proper  officer  amongst  the  records  of  the  court." 

y  20<  §  20.   enacts    "that  the  keeper  of  every   prison   within  En- 

"  gland  and  Wales  having  the  custody  of  prisoners  charged 
"  with  felony,  shall  on  the  second  day  next  after  the  termination 
"  of  every  session  of  the  peace,  session  of  oyer  or  terminer,  or 
"  session  of  gaol  delivery,  great  session,  or  other  session  held 
"  for  the  trial  of  prisoners  being  in  such  prison,  whether  such 
"  session  shall  be  held  under  any  commission  or  by  virtue  of 
"  any  charter  or  pi'escription,  transmit  by  the  post  of  that  day 
"  to  one  of  his  majesty's  principal  secretaries  of  state  a  calendar 
"  containing  the  names,  the  crimes,  and  the  sentences  of  every 
"  prisoner  tried  at  such  session,  and  distinguishing,  with  respect 
"  to  all  prisoners  capitally  convicted,  such  of  them  as  may  have 
"  been  reprieved  by  the  court,  and  stating  the  day  on  which 
"  execution  is  to  be  done  upon  those  who  have  not  been  re- 
"  prieved  ;  and  that  whenever  the  court  shall  adjourn  for  any 
"  longer  time  than  one  week,  the  day  upon  which  the  adjourn- 
"  ment  shall  be  made  shall  be  deemed  the  termination  of  the 
"  session  within  the  meaning  of  this  act ;  and  every  keeper  of 
"  every  such  prison  who  shall  neglect  or  refuse  to  transmit  such 
"  calendar,  or  shall  wilfully  transmit  a  calendar  containing  any 
"  false  or  imperfect  statement,  shall  for  every  such  offence  forfeit 
"  the  sum  of  20/. 

§21.  "  §  21.  And  for  the  better  ensuring  the  strict  observance  of 

"  the 
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"  the  rules  and  regulations  to  be  made  for  the  government  of 
"  the  prisons  to  which  this  act  shall  extend,  it  is  enacted,  at 
"  each  quarter  sessions  of  the  peace,  the  keeper  of  every  prison 
"  within  the  jurisdiction  of  the  court  holding  such  sessions  shall 
"  and  is  hereby  required  to  deliver,  or  cause  to  be  delivered,  to 
"  such  court  a  certificate  signed  by  himself,  which  certificate 
"  shall  contain  a  declaration  how  far  the  rules  laid  down  for  the 
"  government  of  his  prison  have  been  complied  with,  and  shall 
"  point  out  any  and  every  deviation  therefrom  which  may  have 
"  taken  place ;  and  if  any  keeper  of  any  prison  shall  neglect  to 
"  deliver,  or  cause  to  be  delivered,  such  certificate  as  aforesaid, 
"  he  shall  forfeit  for  every  such  offence  the  sum  of  101. 

"  §  22.  One  week  before  the  Michaelmas  session  in  every  §  22. 
"  year,  the  keeper  of  every  prison  to  which  this  act  shall  ex- 
"  tend  shall  make  up  a  return  of  the  state  of  his  prison  for  the 
"  year  then  ending,  in  the  form  contained  in  the  schedule 
"  annexed  to  this  act  marked  (B),  and  shall  deliver  the  same, 
"  or  cause  the  same  to  be  delivered,  to  the  clerk  of  the  peace 
"  or  his  deputy,  for  the  use  of  the  justices  assembled  at  such 
"  quarter  session. 

"  §  4:0.  If  any  gaoler  or  keeper  shall  sell,  use,  lend,  or  give  §  40. 
"  away,  or  knowingly  permit  to  be  sold,  used,  lent,  or  given 
"  away,  in  such  prison,  or  brought  into  the  same,  any  spirituous 
"  or  fermented  liquor,  he  shall  for  every  such  offence,  over  and 
"  and  above  any  other  punishment  by  this  act  enacted,  for- 
"  feit  201. 

"  $  41.  The  keeper   of   every  prison   shall  have  power    to          §  41. 
"  hear  complaints  touching  any  of  the  following  offences ;  (that 
"  is  to  say,) 

"  1.  Disobedience  of  any  of  the  rules  of  the  prison. 
"  2.  Assaults  by  one  person  confined  in  such  prison  upon 
"  another,  when  no  dangerous  wound  or  bruise  is  given. 
"  3.  Profane  cursing  and  swearing. 

"  4t.  Any  indecent  behaviour,  any  irreverent  behaviour  at 
"  chapel,  all  of  which  are  declared  to  be  offences  by  this  act,  if 
"  committed  by  any  description  of  prisoners. 
"  5.  Absence  from  chapel  without  leave. 
"  6.  Idleness  or  negligence  in  work,  or  wilful  mismanage- 
"  ment  of  it,  which  are  also  declared  offences  by  this  act  if  com- 
"  mitted  by  any  prisoner  under  charge  or  conviction  of  any 
"  crime ;  and  the  said  keeper  may  examine  any  persons  touching 
"  such  offences,  and  may  determine  thereupon,  and  may  punish 
"  all  such  offences  by  ordering  any  offender  to  close  confine- 
"  ment  in  the  refractory  or  solitary  cells,  and  by  keeping  such 
"  offenders  upon  bread  and  water  only,  for  any  term  not  ex- 
"  ceeding  three  days." 
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Roberts  v. 
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Vernon, 
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7  Taunt.  374. 

2  Marsh.  551. 


Doe  v.  Wood, 
4  Barn.  &  A. 


GRANTS. 

(I)  How  Grants  are  to  be  expounded. 

Page  82. 

V\7"HERE  A.  granted  to  B.  land  of  unequal  width,  described 
as  abutting  on  a  road  on  his  own  soil,  and  it,  in  fact, 
abutted  in  the  broadest  part  upon  the  road,  but  in  the  narrowest 
part  on  a  narrow  strip  of  the  grantor's  land  between  the  road 
and  the  premises  granted,  it  was  held  that  the  grantor,  and  those 
claiming  under  him,  were  estopped  by  the  grant  from  preventing 
the  grantee  coming  out  into  the  road  over  this  narrow  strip  of 
land. 

Where  there  is  a  grant  of  a  particular  thing  once  sufficiently 
ascertained  by  some  circumstance  belonging  to  it,  the  addition 
of  an  allegation  mistaken  or  false  respecting  it,  will  not  frustrate 
the  grant ;  but  where  a  grant  is  in  general  terms,  there  the 
addition  of  a  particular  circumstance  will  restrain  and  modify  it. 
Therefore  where  one  having  customary  estates,  some  compounded 
and  some  uncompounded,  surrendered  to  the  use  of  his  will  all 
and  singular  his  tenements  which  he  held  of  the  lord  by  copy  of 
court  roll,  in  whose  occupation  soever,  being  of  the  yearly  rent 
to  the  lord  4/.  10s.  8^d.,  and  compounded  for,  it  was  held  that 
these  last  words  restrained  the  operation  of  the  surrender  to  the 
copyholds  compounded  for ;  and  that  the  words  as  to  the  rent 
(though  the  sum  was  not  accurate)  could  not  impugn  that 
restriction. 

A.  in  1 792  granted  a  lease  of  the  opera  to  £?.,  B.  covenanting 
not  to  grant  rights  of  admission,  except  253  admissions,  without 
consent  of  A.,  and  in  case  of  any  of  the  covenants  being  broken 
the  lease  to  be  void.  B.  then  assigns  his  interest  to  trustees  to 
receive  the  profits  and  pay  the  debts,  $c.,  who  leave  B.  in  the 
management  of  the  concern;  in  the  course  of  which,  in  1799,  B. 
grants  a  ticket  of  admission  for  twenty-one  seasons.  The 
trustees  do  not  take  possession  of  the  theatre  till  1800,  and  they 
suffer  B.  to  exercise  his  privilege  of  admission  till  181 4-,  when 
the  ticket  is  stopped  on  the  ground  that  B.  had  no  right  to 
make  such  a  grant.  It  was  held ;  first,  that  the  covenant  by  B. 
with  A.  not  to  grant  rights  of  admission,  supposing  it  to  have 
been  broken,  did  not  avoid  the  grant  to  C- ;  second,  that  as  the 
trustees  had  left  B.  in  the  management  of  the  theatre,  they  must 
be  taken  to  have  authorized  the  grant,  and  could  not  afterwards 
disavow  it ;  thirdly,  that  this  was  not  an  interest  in  land,  but  a 
licence  to  C.  to  enjoy  the  privilege  of  admission,  and,  therefore, 
that  it  was  not  necessary  that  it  should  pass  by  deed,  or  that  B. 
should  have  been  authorized  by  the  trustees  in  writing  to  make 
such  a  grant. 

The  owner  of  the  fee  granted  to  A.,  his  fellow  adventurer,  Sfc. 
free  liberty  to  dig  for  tin,  and  all  other  metals,  throughout 

certain 
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certain  lands  therein  described,  and  to  raise,  make  merchantable, 
anddisposeof  the  same  to  their  use,and  to  make  adits, tyc.  necessary 
for  the  exercise  of  that  liberty,  together  with  the  use  of  all  waters 
and  watercourses,  excepting  to  the  grantor  liberty  of  driving  any 
new  adit  within  the  lands  thereby  granted,  and  to  convey  any 
watercourse  over  the  premises  granted,  habendum  for  twenty-one 
years.  Covenant  by  grantee  to  pay  one-eighth  share  of  all  the 
ore  to  the  grantor,  and  all  rates,  taxes,  fyc,  and  to  work  effec- 
tually the  mines  during  the  term,  and  then  in  failure  of  perform- 
ance of  the  covenants,  a  right  of  re-entry  was  reserved  to  the 
grantor ;  held,  that  the  deed  did  not  amount  to  a  lease,  but  was 
a  mere  licence  to  dig  and  search  for  minerals. 

A.  being  seised  in  fee  of  the  manor  of  F.  and  the  demesne 
lands,  and  of  all  coal  mines  lying  under  the  manor,  enfeoffed 
C.  D.  of  certain  closes,  except  and  always  reserved  to  the  feoffor, 
his  heirs  and  assigns,  all  tithes,  SfC.  and  also  except  and  reserved 
to  the  feoffor  and  his  heirs  all  coals  in  all  or  any  of  the  said 
lands  and  premises,  together  with  free  liberty  for  the  feoffor  and 
his  heirs,  and  his  and  their  assigns  and  successors,  at  all  times 
during  the  time  that  the  feoffor  and  his  heirs  should  continue 
owners  of  the  demesne  lands  of  F.,  to  sink  and  dig  pits,  or 
otherwise  to  sough  and  get  coals  in  all  and  every  the  lands  and 
premises,  #c.,  he  the  said  feoffor  and  his  heirs  paying  to  the  said 
feoffee,  his  heirs  and  assigns,  such  satisfaction  for  the  damages 
as  two  neighbours,  indifferently  chosen,  should  award.  The  heirs 
of  the  feoffor  having  conveyed  the  manor  and  demesnes,  and  all 
coal  mines,  to  a  purchaser  in  fee,  it  was  held,  the  coals,  by  the 
exception  and  reservation,  passed  to  the  purchaser,  and  that  he 
was  entitled,  under  the  liberty  reserved,  to  enter  and  get  coals, 
as  long  as  he  was  owner  of  the  demesne  lands. 

The  fee  simple  of  minerals  passes  by  a  grant  or  liberty  to  take 
them. 

A  grant  of  part  of  the  chancel  of  a  church  by  a  lay  impro- 
priator  to  A.,  his  heirs  and  assigns,  is  not  valid  in  law. 

A  grant  of  wreck  was  made  by  Henry  the  Second  to  the 
proprietors  of  certain  lands  on  the  coast,  and  confirmed  by 
Henry  the  Eighth.  The  proprietors  of  those  lands  having,  forty 
years  ago,  with  a  view  to  reclaim  sea  mud,  run  an  embankment 
across  a  small  bay  which  was  used  to  be  left  dry  at  low  water, 
and  having  ever  since  asserted  without  opposition  an  exclusive 
right  to  the  soil  of  the  bay,  though  the  bank  was  forced  by 
tempest ;  held,  that  such  usage  was  evidence  whence  anterior 
usage  might  be  presumed,  which,  coupled  with  the  general  terms 
of  the  grant,  served  to  elucidate  it,  and  to  establish  the  right  so 
asserted. 


724.;  and  see 
Chetham  T. 
Williamson, 
4  East,  469. 
Hodgson  v. 
Field,  7  East 
613. 


Earl  of  Cardi- 
gan v.  Arrait- 
age,  2  Barn.  & 
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Bowler  v. 
Woolley, 
15  East,  444. 
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667.  5  Moo. 
527. 


VOL.  IV. 


3  P 


GUARDIAN. 


946  ADDENDA. 


GUARDIAN. 

(C)  By  what  Authority  Guardians  are  appointed. 
Page  101. 

*  See  remarks  HPHE  jurisdiction  of  the  Lord  Chancellor  as  representing  the 
in  the  Quar-  parens  patrice,  to  controul  the  authority  of  parents  as  well  as 

terly  Review,    guardians  (from   whatever   source  it  may  have  originated),   as 

"  '  'is  now  firmly  established  by  the  decisions.  * 

Cruise  v.  The  court  will  interfere  to  controul  the  parent's   authority, 

Orby  Hunter,    on    tne    ground  of   his  being  an  outlaw,    residing    abroad  in 

2  Brown  s         embarrassed  circumstances,  and  the  child  having  an  estate  in 

Chan.  R.  by  .     ,  ,     , 

Belt  500.         remainder,  and  also  a  present  maintenance. 

Ex  parte  So  also  where  the  father  was  in  Newgate  for  cruelty  to   his 

Warner,  wife,  and  had  no  settled  abode,  and  the  relations  swore  he  was 

4  Brown's         unfit  to  have  the  management  of  his  children. 
Chan.  R. 

Whitfield  v.  So  also  on  the  ground  of  the  father's  ill  treatment,  and  cruelty 
Hales,  12  Ves.  towards  the  infants. 

492. 

Shelley  v.  So  also  on  the  ground  of  the  father  being  an  avowed  atheist 

Westbrook,       and  immoral  man,  living  in  adultery. 
Jacob's  R.  267. 

Lyons  v.  And   so  also  if  a  relation  gives  by  will  to  a  child  a  fortune, 

Blenkin,  Ja-      prescribing  at  the  same   time  a  course  and  plan  of  education, 

cob's  R.  270.     an(j  tne  father  assents  to  the  child  having  the  benefit  of  the  pro- 

vision, thereby  relieving  himself  from  the  expense  of  education, 

he  will  not  be  allowed  to  break  in  on  the  plan  of  education  im- 

posed by  the  testator. 

Wellesley  v.  And  where  the  father  was  a  man  of  immoral  and  irreligious 
Duke  of  Beau-  habits,  and  was  living  in  adultery  with  a  married  woman,  Lord 
fort,  2Russ.  Eldon,  after  full  argument,  deprived  him  of  the  custody  and 
R.  i.  ;  and  see  e(]ucation  of  his  children,  and  the  decision  was  affirmed  by  the 
also  Dow  s  TT  r  T  i 

Ann.  Ca.N.S.  House  ot  Lords  on  appeal. 

152.     De  Manneville  v.  De  Manneville,  10  Ves.  52.    5  East  R.  221. 

(D)  Of  the   Manner   of  appointing    and  admitting  a 

Guardian. 

Page  103. 

C  bet  v  Tot-  WHERE  a  minor's  fortune  is  small,  a  guardian  may  be  ap- 
tenham,  i  Ball  pointed  and  maintenance  allowed,  on  petition  ;  but  where  it  is 
&Beatty,60.  considerable,  or  it  is  necessary  to  take  accounts  before  the 
Ex  parte  master,  or  where  trustees  are  called  on  to  allow  a  maintenance, 


Ex  parte  Janion,   1  Jac.  &  Walk.  395.    Russell  v.  Sharpe,    Id.  483.    Chatteris  v.  Young, 
1  Jac.  &  W.  106.    1  Russ.  478. 

De  Bathe  v.          An  appointment  of  guardian  by  a  will  not  duly  executed,  will 

be 
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be  made  good  by  a  will  duly  executed  written  on  the  same  sheet 
as  the  will  referring  to  it  and  confirming  it,  though  with  some 
alterations,  for  such  codicil  is  a  republication  and  re-execution  of 
the  will. 

A  mother  is  not  rendered  incompetent  by  her  second  mar- 
riage to  be  guardian  of  her  children  by  her  first  marriage. 

If  two  persons  are  appointed  by  the  court  guardians  of  an 
infant  during  his  minority  until  further  order,  the  guardianship 
is  at  an  end  on  the  death  of  one  of  them,  and  there  must  be  a 
new  application. 

Where  a  testamentary  guardian  has  not  acted,  the  mode  of 
proceeding  in  order  to  have  a  guardian  appointed  is  by  petition ; 
it  is  not  necessary  to  file  a  bill :  secit$,  if  after  acting  he  has 
misconducted  himself. 

One  of  three  persons  who  had  been  jointly  appointed  guard- 
ians of  an  infant  having  died,  the  Vice  Chancellor,  without  a 
reference  to  the  master,  appointed  the  two  survivors  guardians 
of  the  infant 

The  court  cannot  remove  a  testamentary  guardian,  but  will 
appoint  a  proper  person  to  superintend  the  infant's  education. 


Pineal, 

16  Ves.  167. 


1  Ball  &  B.  60. 

Bradshaw  v. 
Bradshaw, 
1  Russ.  528. 


O'Keeffe  v. 
Casey,  1  Scho. 
&  Lef.  106. 


Hall  v.Jones, 
2  Sim.  41. 


Ingham  v. 
Bickerdike, 
6  Madcl.  275. 


(G)  What  Things  a  Guardian  may  lawfully  do,  and 
will  bind  the  Infant. 

Page  106. 

IF  the  guardian  expends  more  in  the  maintenance  of  the 
infant  than  the  sum  allowed,  the  court  will  not  make  any  refer- 
ence as  to  such  extra  expenditure,  unless  a  special  case  is  made 
for  that  purpose. 

The  court  never  makes  an  order  for  taking  an  infant  out  of  its 
jurisdiction. 

The  acts  of  a  guardian  without  authority,  if  beneficial  to  the 
infant,  will  be  protected;  and  where  a  guardian  renews  an  infant's 
leases  during  minority,  the  trust  must  follow  the  actual  interest 
of  the  infant,  which  cannot  be  affected  by  any  act  done  by  the 
infant  during  minority. 

(I)  Of  obliging  a  Guardian  to  account,  and  what  Allow- 
ance  he  shall  have. 

Page  112. 

GUARDIANS   and   receivers   are  obliged  to   account,   on  /„  re  Burke, 
application   by  petition  or  motion,  being  bound  by  their  recog-   1  Ball  &  B. 
nizances  to  do  so  when  called  upon,  and  they  are  considered  as   ^ ;  ant* see 
officers  of  the  court ;  but  it  is  otherwise  with  executors,  for  there  4  yes  3'62 
is  no  regular  way  of  calling  them  to  account  but  by  bill;   and,   e Ves.  473. 
therefore,  the  court  will  not  on  motion  allow  them  to  account 
before  the  master  for  the  property  which  their  testator   had 
bequeathed  to  minors,    as  an  account  so  taken  would  not  be 

3  P  2  binding 


Rainsford  v. 
Freeman, 
1  Cox.  417. 


Mount  Stuart 
v.  Mount 
Stuart,  6  Ves. 
363. 

Milnes  v.  Ld. 
Harewood, 
18  Ves.  273.; 
and  see  6  Ves. 
419. 
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Wright  v. 


138. 


binding  on  the  minors,  there  being  no  suit  in  court  to  which 
they  were  parties. 

Where  a  transaction  appears  to  have  originated  in  the  in- 
isVes.  fluence   arising  from  the  relation  of  guardian  and  ward,  the 
court  will  set  it  aside,  though  all  the  accounts  have  been  set- 
tled, and  such  relation  is  at  an  end. 


Ex  parte 
Griffiths, 
5  Barn.  &  A. 
730. 

Mitchell  y. 
Mitchcson, 
1  Barn.  &  C. 
513.  Palmer 
v.  Forsyth, 
4  Barn.  &  C. 


HABEAS  CORPUS. 

(A)  Of  the  Nature  and  several    Kinds  of  Writs    of 
Habeas  Corpus. 

Page  113. 

Court  of  King's  Bench  will  grant  a  habeas  corpus  to  the 
Warden  of  the  Fleet  to  take  the  body  of  a  debtor  confined 
there  before  a  magistrate,  to  be  examined  from  time  to  time- 
respecting  a  charge  of  felony  or  misdemeanor. 

A  cause  cannot  be  removed  from  an  inferior  court  by  habeas 
corpus  unless  the  defendant  is  actually  or  virtually  in  custody ; 
a  defendant  for  whom  a  common  appearance  is  entered  is 
neither. 


401. 


Sharp  v. 
Sheriff,  7  Term 
R.  226. 

Folkein  v. 

Critics, 

13EastR.457. 

Rex  v.  Par- 
kyns,  3  Barn. 
&  A.  67P.;  and 

Brandon  T. 

Davies, 

9  East,  1 54. 


llobhouse's 
Case,  3  Barn. 
&  A.  420. 


Ex  parte 
Hottentot 


A  habeas  corpus  will  be  granted  to  bring  up  a  party  in  custody 
for  felony,  that  he  may  surrender  in  discharge  of  his  bail. 

But  not  in  case  of  a  party  being  in  custody  of  a  messenger  to 
be  taken  out  of  the  kingdom  under  the  alien  act,  where  his 
passage  may  probably  be  lost  by  the  delay. 

Nor  in  case  of  a  party  in  custody  for  a  misdemeanor,  in  order 
that  he  may  show  cause  in  person  against  a  criminal  information, 
see  9  Price,  147. 

Nor  can  a  party  confined  for  crime  in  a  house  of  correction 
be  brought  up  on  habeas  corpus  to  be  charged  with  a  declaration 
on  a  bailable  writ  and  recommitted  to  his  former  custody  charged 
therewith  ;  for  the  court  have  no  power  to  make  a  gaoler  (unless 
the  sheriff  or  the  gaoler  of  the  court)  liable  for  the  escape  of  a 
prisoner  on  mesne  process. 

(B)  Of  the  Habeas  Corpus  ad  Subjiciendum. 
Page  1 1 7. 

THOUGH  the  writ  of  habeas  corpus  at  common  law  is  a 
writ  of  right,  it  is  not  grantable  of  course,  but  only  on  a  motion 
in  term  time,  stating  a  probable  cause  for  the  application,  and 
verified  by  affidavit.  Qutcre,  Whether  the  writ  is  grantable  of 
course  under  the  31  Car.  2.  c.  2.  which  only  applies  where  the 
application  is  made  to  a  judge  in  time  of  vacation. 

The  court  on  affidavit  suggesting  probable  cause  to  believe 
that  a  helpless  and  ignorant  female  foreigner  was  exhibited  for 

money 
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money  against  her  consent,  granted  a  rule  on  her  keepers  to  shew  Venus,  isEast, 
cause  why  a  habeas  corpus  should  not  issue  to  bring  her  before  195* 
the  court,  and  directed  an  examination   before  the  coroner  and 
attorney  of  the  court  in  presence  of  the  parties  applying  and 
applied  against. 

The  court  granted  a  rule  nisi  for  a  habeas  corpus  on  behalf  of  Blake's  Case, 
an  officer  under  military  arrest  for  charges  of  misconduct,  on  an  2  Maule&S. 
affidavit  that  he  had  not  been   brought  to  trial,  pursuant  to 
twenty-third  article  of  war,  as  soon  as  a  court  martial  could 
conveniently   be  assembled ;  but,  it  being  sworn  by  the  judge 
advocate  general  in  answer,  that  proceedings  were  had  as  soon  as 
they  conveniently  could  be,   and  according   to    the    course  of 
office,  and  that  the  trial  had  been  in  part  postponed  on  account 
of  the  absence  of  the  prisoner's  witnesses,  the  court  discharged 
the  rule. 

The  court  will  grant  a  habeas  corpus  to  bring  up  the  body  of  Rex  v.  Hop- 
a  bastard  child  within  the  age  of  nurture,  for  the  purpose  of  kins,  7  East, 
restoring  it  to  the  custody  of  the  mother  from  whom  it  was  taken  579' 
by   force  and  by  fraud,   without  prejudice   to  the  question   of 
guardianship,  which  belongs  to  the  Chancellor. 

So  also  to  bring   up  an   infant  who  has  absconded  from  his  In  re  Pearson, 
father  and  is  detained  by  a  third  person  against  his  consent.  4  Moo.  366. 

Where  the  habeas  corpus  issues  at  common  law,  (as  e.  g.  where  Ex  parts 
the  party  is  in  custody  on  a  charge  of  smuggling,  this  not  being  Beeching, 
a  criminal  matter),  he  may  controvert  the  truth  of  the  return  by  4Bara-  &c- 
virtue  of  the  56  G.  3.  c.  foo.  §  4. 

"Where  a  return  to  a  habeas  corpus  stated,  that  the  party  on  xVh's  Case, 
due  proof  was  committed,  this  was  held  insufficient,  and  the  4  Barn.  &  A. 
proof  must  be  stated  that  the  court  may  judge  if  it  be  sufficient.  295. 

Where  it  appeared  on  the  facts  of  the  return  that  the  prisoners  Exparte 
might  be  guilty  of  the  offences  imputed  to  them,  the  Court  of  Kraus,  i  Barn. 
King's  Bench  refused  to  discharge  them,  and  committed  them  &  c<  25&> 
to  the  custody  of  the  marshal  to  be  taken  before  a  magistrate  to 
be  examined  as  to  the  matters,  and  dealt  with  according  to  law. 
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(E)  What  Actions  he  may  commence  and  prosecute  in 
Right  of  his  Ancestor. 

Page  162. 

C\^  a  covenant  for  further  assurance  where  the  breach  hap-  King  v.  Jones, 
pened  in  the  time  of  the  covenantee,  but  the  damage  accrued  5  T?  unf'  41t' 
to  the  heir,  the  heir  has  a  preferable  title  to  the  executor  to  and  see  Jones' 
bring  the  action.  v.  King, 

4  Maule&S.  188. 


3  P  3  (F)  Where 
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(F)  Where    the   Heir   shall   be  said  to    be  bound  to 
.answer  his  Ancestor's  Debts  and  Contracts. 

Page  164. 

i  W.  4.  c.47.  BY  the  1  W.  4.  c.  47.5  An  act  for  consolidating  and  amending 
the  laws  for  facilitating  the  payment  of  debts  out  of  real  estate^  the 
3  &  4  W.  &  M.  c.  14.,  the  6  &  7  W.  3.  c.  14.,  4  Ann.  c.  5. 
(Irish}.,  and  the  47  G.  3.  c.  74.,  are  repealed,  but  so  as  not  to 
affect  any  of  the  provisions  and  remedies  of  the  said  acts  to  the 
benefit  of  which  any  persons  are  entitled,  as  against  any  estate 
or  interest  in  any  lands,  tyc.  or  real  estate  of  any  person  who 
died  before  the  passing  of  the  act. 

$  2-  By   §  2.  it  is  enacted,  that  all  wills  and  testamentary  dispo- 

sitions of  or  concerning  any  manors,  lands,  fyc.>  or  any  rent  or 
profit,  Sfc.  out  of  the  same,  whereof  any  person  shall  be  seised  in 
fee,  in  possession,  reversion,  or  remainder,  or  have  power  to 
dispose  of  the  same  by  will  or  testament,  shall  be  deemed  and  taken 
(only  as  against  such  persons,  bodies  politic  or  corporate,  and  his 
and  their  heirs,  successors,  executors,  administrators,  and  assigns, 
and  every  of  them  with  whom  the  person  or  persons  making  such 
will  or  testament,  S>c.  shall  have  entered  into  any  bond,  covenant, 
or  other  specialty  binding  his,  her,  or  their  heirs)  to  be  fraud- 
ulent and  void  and  of  none  effect. 
§  3.  By  §  3.,  in  the  cases  before  mentioned,  every  such  creditor 

(a)  See  7  East,  shall  and  may  have  and  maintain  his  action  of  debt  or  covenant  (a) 
127<  upon    the  said   bonds,    covenants,    and  specialties    against   the 

heir  at  law  of  such  obligor  or  covenantor,  and  such  devisee  or 

(b)  See  3  Atk.    the  devisee  of  such  Jirst-mentioned  devisee  (b)  jointly  by  virtue  of 
46°-  this  act,  and  such  devisee  shall  be  liable  and  chargeable  for  a 

false  plea  in  the  same  manner  as  any  heir  should  have  been  for 
any  false  plea  or  for  not  confessing  the  lands  to  him  descended. 

§  4.  By  §  4.  in  case  there  shall  not  be  any  heir  at  law  against  whom 

jointly  with  the  devisee  a  remedy  is  thereby  given,  every  such 
creditor  may  maintain  his  action  of  debt  or  covenant,  as  the  case 
may  be,  against  such  devisee  or  devisees  solely,  and  such  devisee 
shall  be  liable  for  false  plea  as  aforesaid. 

§  5.  By  §  5.  it  is  provided,  that  where  there  hath  been  or  shall  be 

any  limitation  or  appointment,  devise  or  disposition  of  or  con- 
cerning any  manors,  messuages,  fyc.  for  the  raising  or  payment 
of  any  real  and  just  debts,  or  any  portion  or  sum  for  any  child 
of  any  person  in  pursuance  of  any  marriage  contract  bond  fide 
made  before  such  marriage,  the  same  shall  be  in  full  force,  and 
the  same  manors,  Sfc.  shall  be  holden  and  enjoyed  by  every  such 
person,  his,  her,  and  their  heirs,  executors,  administrators,  and 
assigns  for  whom  the  said  limitation,  appointment,  $c.  was  made, 
and  by  his,  her,  and  their  trustee  or  trustees,  heirs,  executors, 
administrators,  and  assigns  for  such  estate  or  interest  as  shall  be 
so  limited  or  appointed,  $c.  until  such  debt  or  portion  shall  be 
raised  and  satisfied. 

§6.  By  §  6.  in  all  cases  where  any  heir  at  law  shall  be  liable  to 

pay 
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pay  the  debts  or  perform  the  covenants  of  his  ancestor  in  regard 
of  any  lands,  Sfc.  descended  to  him,  and  shall  sell  or  alien  the 
same  before  any  action  brought,  such  heir  shall  be  answerable 
for  such  debts  or  covenants'm  an  action  of  debt  or  covenant  to  the 
value  of  the  lands  aliened,  in  which  cases  all  creditors  shall  be 
preferred  as  in  actions  against  executors  and  administrators,  and 
such  execution  shall  be  taken  out  upon  any  judgment  so  obtained 
against  such  heir  to  the  value  of  the  land,  as  if  the  same  were 
his  o\vn  proper  debt,  saving  that  the  lands,  Sec.  bond  Jide  aliened 
before  the  action  brought,  shall  not  be  liable  to  such  execution. 

By  §  7.  it  is  provided,  that  where  any  action  of  debt  or  cove-  §  7. 
nant  upon  any  specialty  is  brought  against  the  heir,  he  may 
plead  riens  per  descent  at  the  time  of  the  writ  brought  or  the 
bill  filed  against  him,  any  thing  herein  contained  to  the  contrary 
notwithstanding;  and  the  plaintiff  in  such  action  may  reply  that 
he  had  lands,  $c.  from  his  ancestor  before  the  writ  brought  or 
bill  filed ;  and  if  upon  issue  joined  it  be  found  for  the  plaintiff,  the 
jury  shall  enquire  of  the  value  of  the  lands,  c^r.,  and  thereupon 
judgment  shall  be  given  and  execution  awarded  as  aforesaid;  but 
if  judgment  be  given  against  such  heir  by  confession  of  the 
action,  without  confessing  the  assets  descended,  or  upon  de- 
murrer, or  nil  dicit,  it  shall  be  for  the  debt  and  damage  without 
any  writ  to  enquire  of  the  lands,  fyc.  so  descended. 

By  §  8.  it  is   provided   that  all  devisees   made  liable  by  this          §  g. 
act,  shall  be  liable  and  chargeable  in  the  same  manner  as  the 
heir,  by  force  of  the  act,  notwithstanding  the  lands,  fyc.  devised 
shall  be  aliened  before  action  brought. 

By  §  9.  where  any  person  being  at  his  death  a  trader  within  §  9. 
the  meaning  of  the  bankrupt  laws,  shall  die  seised  of  or  entitled 
to  any  estate,  fyc.  in  lands  not  by  his  will  devised,  subject  to 
debts,  and  which  would  be  assets  for  payment  of  his  debts  due 
on  any  specialty  in  which  the  heir  is  bound,  the  same  shall  be 
assets  to  be  administered  in  courts  of  equity,  for  payment  of  the 
debts  of  such  person,  as  well  debts  due  on  simple  contract  as 
on  specialty ;  and  that  the  heirs  or  devisees  of  such  debtor,  and 
the  devisees  of  such  devisees,  shall  be  liable  to  all  the  same 
suits  in  equity,  at  suit  of  any  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  they  are  liable 
to  at  the  suit  of  creditors  by  specialty,  in  which  the  heirs  are 
bound ;  provided  that  in  the  administration  of  assets  under  this 
provision,  all  creditors  by  specialty,  in  which  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts  due  to  them,  before 
any  of  the  creditors  by  simple  contract  or  by  specialty,  in  which 
the  heirs  are  not  bound,  shall  be  paid  any  part  of  their  de- 
mands. 

By  §  10.  the  parol  shall  not  demur  in  actions  or  suits  by  or         §  10. 
against  infants. 

By  §  11.  it  is  provided  that  in  case  the  heirs  or  devisees  are 
infants,  they  may  convey  estates  ordered  to  be  sold  under  the 
direction  of  the  Court  of  Chancery. 

By  $  12.  where  any  lands,  S?c.  are  devised  in  settlement,  by          §  12. 

3  P  -1  any 
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any  person  whose  estate  under  this  act,  or  by  law,  or  by  his 
will,  shall  be  liable  to  his  debts,  and  by  such  devise  are  vested 
in  any  person  for  life,  or  other  limited  interest,  with  any 
remainder  or  gift  over,  which  may  not  be  vested,  or  may  be 
vested  in  some  person  from  whom  a  conveyance  cannot  be 
obtained,  or  by  way  of  executory  devise,  and  a  decree  shall  be 
made  for  the  sale  thereof,  for  payment  of  such  debts  or  any  of 
them,  it  shall  be  lawful  for  the  court  by  whom  such  decree  shall 
be  made  to  direct  any  such  tenant  for  life,  or  other  person 
having  a  limited  interest,  or  the  first  executory  devisee  thereof,  to 
convey,  release,  fyc.  or  otherwise  assure  the  fee  simple  or  other 
the  whole  interest,  so  to  be  sold,  to  the  purchaser,  or  in  such 
manner  as  the  said  court  shall  think  proper ;  and  every  such 
conveyance,  fyc.  or  other  assurance,  shall  be  as  effectual  as  if  the 
person  who  shall  execute  the  same  were  seised  or  possessed  of 
the  fee  simple  or  whole  estate. 


The  King  v. 
Waddington, 
l  Barn.  &  C. 
26. 


Fennell  v. 
Ridler,  5  Barn. 
&  C.  406. 

Bloxsome  v. 
Williams, 
3  Barn.  &  C. 

252. 


Sandiraan  v. 
Breach,  ?Barn. 
&  C.  96. 

Ex  parte  Mid- 
dleton,  3  Barn, 
&C.  164. 


HERESY,  AND  OFFENCES  AGAINST 
RELIGION. 

(C)  Of  Offences  against  Religion,  as  punishable  by  the 
Common  Law. 

Page  183. 

A  PUBLICATION  stating  Jesus  Christ  to  be  an  impostor, 
"^  and  a  murderer,  in  principle,  is  a  libel  at  common  law.  The 
53  G.  3.  c.  160.  does  not  alter  the  common  law,  but  only 
removes  the  penalties  imposed  on  persons  denying  the  Trinity, 
by  9  &  10  W.  3.  c.  32.,  and  extends  to  all  such  persons  the 
benefits  conferred  on  all  other  Protestant  dissenters  by  1  W.  & 
M.  st.  1.  c.  18.  (the  toleration  act.) 

(D)  Of  Offences  by  Statute  against  Religion. 
1.  Of  the  Offence  of  profaning  the  Lord's  Day. 

Page  18  3. 

A  HORSEDEALER  cannot  maintain  an  action  on  a 
warranty  of  a  horse  bought  by  him  on  a  Sunday.,  for  he  is 
exercising  his  calling  contrary  to  29  Car.  2.  c.  7. 

If  a  person  makes  a  contract  with  another  on  the  Sabbath, 
the  latter  only  being  in  the  exercise  of  his  worldly  calling,  but 
the  former  not  knowing  it,  the  conti'act  is  void,  as  being  against 
the  statute ;  but  the  innocent  party  may  recover  back  money 
paid  on  it,  for  he  is  no  party  to  the  offence. 

Neither  of  the  statutes  3  Car.  1.  c.  1.  nor  29  Car.  2.  c.  7. 
makes  it  illegal  for  stage  coaches  to  travel  on  the  Lord's  Day, 
as  they  do  not  fall  within  the  language  of  the  acts. 

But  the  driver  of  a  van  is  a  "  carrier  "  within  the  meaning 
of  the  3  Car.  1.  c.  4.,  and  liable  to  be  convicted  in  the  penalty 
of  twenty  shillings  for  travelling  on  the  Lord's  Day. 

8.  '// 


HIGHWAYS.  953 

8.  Of  Offences  against  the  Established  Church  by  Protestant 
Dissenters. 
Page  198. 

(For   the    9  G.  4.  c.  17.,   repealing   the    acts    requiring   the   9G.4.  c.  17. 
Sacrament  to   be  taken  as  a  qualification  for  offices,  see  tit. 
"  OFFICES  &  OFFICERS"  (E),  Vol.  VI.) 

HERIOT. 

(B)  Of  the  several  Kinds,  and  where  a  Heriot  shall  be 
said  to  be  due. 

Page  206. 

^HE  case  of  Attree  v.  Scutt,  6  East,  476,  has  been  overruled  Garland  v. 

by  two  subsequent  cases,  and  it  is  now  clearly  settled  that  Jekyll, 
if  a  copyhold  tenement  is  divided  amongst  several  as  tenants  in  r.8,1"2'  273' 
common,  a  heriot  is  due  from  each  during  the  severance,  but  if  BerkeleT  * 
the  portions  are  re-united  again  in  one  person,  a  single  heriot  eBarn.&C.S. 
only  is  then  payable,  for  the  creation  of  the  tenancy  in  common 
does  not  destroy  the  entirety  of  the  tenement.     Quare,  in  case 
of  an  actual  severance  of  the  tenement  into  distinct  and  divided 
portions  ? 

Where  a  plea  of  justification  in   trespass   for   taking   two  Kin^smill  r. 
horses  as  heriots,  stated  a  custom  in  the  manor,  that  the  lord  Bull,  9  East, 
from  time  immemorial,  until  the  division  of  a  certain  tenement  185. 
into  moieties,  had  been  accustomed  to  take  a  heriot  on  the  death 
of  every  tenant  dying  seised,  and  since  the  division  the  lord  had 
taken  and  been  accustomed  to  take  on  the  death  of  every  tenant 
dying  seised  of  a  moiety,  a  heriot  for  such  moiety,  this'must  be 
taken  to  be  one  entire  custom,  and  not  two  distinct  customs,  the 
one  applicable  to  the  tenement  before,  and  the  other  after  the 
division  ;  and   being  said  to  be  an  immemorial  custom,  it  is  dis- 
proved by  evidence  that  the  division  was  made  within  memory. 

HIGHWAYS. 

(A)  Of  the  several  Kinds,  and  what  shall  be  said  to  be 
a  Highway. 

Page  2  14-. 


the    locus   in   quo  in  trespass  was   a  cid  de   sac,  \v00dT  Veal 
called'  Little  Abingdon  Street,  which  for  ninety-nine  years,   5  Barn.  &  A.  ' 
ending  1818,  had  been  in  lease  to  tenants,  and  as  far  as  memory  454. 
went  back  had  always  been  used  by  the  public,  and  lighted,   ged  vide  Rex 
and  watched,  and  paved  under  an  act  of  parliament,  in  which  it  v.  Barr, 
was  enumerated  as  one  of  the  streets  of  Westminster,  and  the  4  Camp,  is.; 

plaintiff  in   1820  first  stopped  it  up  ;  it  was  held,  the  jury  was  ™&  PerLe 

..(.   j    .      f,    j.          i         if  IT  •       J     1  1      •         Bland. 

justified  m  finding  that  there  was  no  public  way,  since,  during   nEist,  575. 

the  ninety-nine  yenrs,  there  could  be  no  dedication  to  the  public, 

which 
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which  could  only  be  by  the  owners  of  the  fee.  —  Qu.  Whether 
there  can  be  a  public  way  which  is  not  a  thoroughfare? 

Rex  v.  St.  Be-  Where  a  road  was  set  out  by  commissioners  under  a  local 
nechct,  4  Barn.  ac^  an(j  certain  persons  only  were  by  the  act  to  use  it,  but  in 
fact  it  had  been  used  by  the  public  many  years,  this  was  held  not 
sufficient  evidence  of  a  dedication  to  the  public,  and  that  if  it 
was,  there  being  no  evidence  that  the  parish  had  acquiesced  in 
the  dedication,  it  was  not  a  public  road  which  the  parish  were 
bound  to  repair. 

Marquis  of  WThere  a  land-owner  suffered  the  public  to  use  for  several 

Stafford  v.         years  a  road  through  his  estate  for  all  purposes  except  that  of 

7  Barn.  &  C.     carrying  coals,  it  was  held  that  this  was  either  a  partial  dedication 

257.  to  the  public  (which  it  seems  may  legally  be),  or  no  dedication  at 

all,   but  only  a  licence  revocable,  and  that  a  person   carrying 

coals  along  the  road  after  notice  not  to  do  so  was  a  trespasser. 

(C)  Whether  a  Highway  may  be  changed. 

Page  2 18. 

Rex  v.  Hert-  IF  two  justices  make  an  order  for  diverting  and  turning  a 
fordshireJus-  public  footway,  and  afterwards  an  order  for  stopping  up  the  old 
tices,  3  Maule  foot_way,  the  party  grieved  may  appeal  to  the  quarter  sessions 
against  the  last  order,  though  too  late  to  appeal  against  the  first. 
Rex^v.  Shep-  An  order  for  stopping  up  an  unnecessary  highway  under 
SL^JJ^A,  55  G.  3.  c.  68.  §  2.  must  be  made  at  a  special  sessions,  and  that 
to  the  conven-  ^act  m"st  appear  on  the  face  of  the  order. 

ing,  &c.  of  the  special  sessions,  see  Rex  v.  Justices  of  Surry,  5  Barn.  &  C  241.  Rex  v.  Justices 
of  Suffolk,  6  Barn.  &  C.  1 10. 

Rex  v.  Kirk  ^  must  appear  on  the  face  of  the  order  for  turning  a  road 

i  Barn.  &  C.  through  a  party's  land,  that  the  consent  of  the  owner,  at  the  time 

21.  the    order   was    made,  was  given  in   writing,  Sfc.  according  to 

Rex  v.  Kent  55  Q  3  c  6g>  ^  2>  An  assent  un(jer  the  hand  and  seal  of  an 
(Justices),  .  .  fp  . 

i  Barn.&  C.  agent  is  insufficient. 

622.  As  to  the  notices  of  appeal  against  an  order  for  diverting  a  highway,  see  Rex  v.  Towns- 
end,  5  Barn.  &  A.  420.  Rex  v.  Wing,  4  Barn.  &  C.  184.  Rex  v.  Kent  (Justices),  1  Barn.  &  C. 
622.  Rex  v.  West  Riding  of  Yorkshire  (Justices),  7  Barn.  &  C.  678.  And  as  to  diversion 
of  highways,  see  Rex  v.  Justices  of  Worcestershire,  8  Barn.  &  C.  254.  Rex  v.  Winter,  Id. 
785.;  and  see  further  Wellbeloved  on  Highways,  chap.  v.  Rex  v.  Justices  of  Kent,  10  Barn. 
&  C.  477.  Allnutt  v.  Pott,  1  Barn.  &  Adol.  302. 

De  Beauvoir          The  exception  in  the  general  Turnpike  act,  3  G.  4.  c.  1 26.  §  86. 

v.  Welch,          does  not  take  away  from  the  trustees  the  power  of  stopping  up 

266  the  roads  therein  mentioned,  but  leaves  it  at  their  discretion  to 

do  so  or  not,  and,  therefore,  the  trustees  may  stop  and  give  to 

the  owner  of  adjoining  land  an  old  road  leading  to  a  church,  to 

which  the  new  road  does  not  immediately  lead. 


(E)  Who 


HIGHWAYS. 


955 


(E)  Who  are  obliged  to  repair  a  Way  by  the  Common 
Law  :    And  herein,  where  a  Person  shall  be  liable 
by  reason  of  Enclosure,  Tenure,  or  Prescription. 

Page  224. 

THOUGH  a  local  act  empower  trustees  to  take  tolls,  and 
direct  the  roads  to  be  repaired  thereout,  still  the  tolls  are  only 
an  auxiliary  fund,  and  the  inhabitants  of  the  township,  bound  by 
prescription  to  repair  the  roads  within  it,  are  liable  to  be  indicted 
for  non-repair  of  this  road. 

Where  it  is  shewn  that  a  township  is  prescriptively  bound 
to  repair  all  roads  which  would  otherwise  be  repaired  by  the 
parish  at  large,  this  places  the  township  in  the  situation  of  the 
parish,  and  they  must  shew  that  some  other  persons  in  cer- 
tainly are  liable  to  repair  in  order  to  relieve  themselves. 

Where  a  public  road  had  been  made  such  pursuant  to  an  act 
of  parliament,  which  was  to  continue  in  force  for  a  limited  period 
only,  and  the  inhabitants  of  a  parish  through  which  it  passed 
were  thereby  bound  to  do  statute  duty,  it  was  held,  that  the 
performance  of  such  statute  duty  was  not  an  adoption  of  the 
road  by  the  parishioners,  and  that,  at  the  expiration  of  the  act, 
they  were  not  bound  by  common  law  to  repair  such  road. 

(F)  Of  the  Provision  for  repairing  the  Highways  and 

Turnpike  Roads  by  Acts  of  Parliament. 
Page  226. 

WHERE  an  enclosure  act  directed  that  all  great  tithes  pay- 
able to  the  rector  of  the  parish  should  be  extinguished,  and  that 
the  commissioners  should  ascertain  the  net  value  of  such  tithes, 
and  affix  a  fair  clear  annual  rent  or  sum  of  money  per  acre  in 
lieu  of  such  tithes,  and  as  an  adequate  compensation  for  the  same 
to  the  rector,  it  was  held,  that  the  rector  was,  in  respect  of  such 
rates,  rateable  to  the  repair  of  the  highways. 

The  appointment  of  surveyors  of  highways  under  the  13  G.  3. 
c.  78.  cannot  be  removed  into  the  Court  of  King's  Bench  by 
certiorari* 

The  13  G.  3.  c.  78.  §  27.29.  authorizing  surveyors  of  high  ways 
to  take  and  carry  away  materials  for  repair  of  highways,  making 
satisfaction  for  damage  done  to  the  land  by  carrying  away,  the 
same  to  be  ascertained  in  case  of  dispute  by  order  of  justices,  and 
providing  that  no  damages  shall  be  recovered  for  any  trespass  if 
tender  or  payment  into  court  of  amends  be  made  by  defendant ; 
it  was  held,  that  where  surveyors  had  made  a  new  way  to  carrv 
materials,  and,  after  action  brought  by  the  land-owner,  had  paid 
money  into  court  as  amends,  the  sufficiency  of  such  amends 
could  not  be  questioned  at  nisi  priits,  but  ought  to  have  been 
settled  by  justices  of  the  peace.  But  if  such  new  way  were 
made  wantonly  or  unnecessarily,  the  plaintiff  would  not  have 
been  concluded  by  the  amends  paid  into  court. 

A  surveyor 


Rex  v  Xe- 
therthong, 

2  Barn.  &  A. 
179.;  and  see 

3  Camp.  222. 

4  Barn.  &  C. 
194. 

Rex  v.  Hat- 
field,  4  Barn. 
&  A.  75. 


Rex  v.  Mellor, 
1  Barn.  & 
Adol.  32. 


Rex  v.  Lacy, 
5  Barn.  &  C. 
702. ;  and  see 
4  Id.  467. 


Rex  v.  St. 

Alban's, 

3  Barn.  &  C. 

698. 

Boyfield  v. 

Porter, 

13  East,  200. 
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Lowen  v. 
Kaye,  4  Barn. 
&C.  5. 


West  Riding 
of  Yorkshire 
v.  Rex, 

5  Taunt.  284. 

The  King  v. 

Paddington 

Vestry, 

9  Barn.  &  C. 

456. 


Rex  v.  St. 
Giles,  Cam- 
bridge, 

5  Maule  &  S. 
260.;  and  see 
2  Barn.  &  C. 
166. 

Rex  v.  Eccles- 
field,  1  Barn. 

6  A.  348.;  and 
see  4  Id.  623. 

Rex  v.  Kings- 
moor,  2  Barn. 
&  C.  190. 


Fawcett  v. 
Foulis,  7  Barn. 


A  surveyor  of  highways  is  not  authorized  under  the  13  G.  3. 
c.  78.  §  6.  and  64.  to  remove  a  fence  in  front  of  a  house,  for  the 
purpose  of  widening  the  road,  which  in  that  part  was  not  more 
than  twenty-four  feet  wide,  unless  the  fence  be  on  the  highway. 

The  county  is  liable  to  repair  the  highways  for  three  hundred 
feet  in  length  next  adjoining  to  the  end  of  any  bridge  which  the 
county  is  bound  to  repair. 

By  a  local  act  for  better  governing  the  parish  of  Paddington^ 
it  was  enacted  that  no  road  which  had  not  been  repaired  by  the 
parish  should  be  repaired  out  of  the  parochial  funds,  until  such 
road  should  have  been  surveyed  by  two  surveyors,  and  certified 
by  them  to  have  been  properly  formed,  Sfc.  one  of  the  surveyors 
to  be  appointed  by  the  vestry,  and  one  by  the  freeholder  or  his 
lessee.  A  road  had  been  set  out  by  the  proprietors  for  the  pur- 
pose of  letting  the  frontage  of  5660  feet  as  building  ground; 
eight  houses  had  been  built  and  were  inhabited,  and  twenty-six 
carcases  erected.  The  road  had  been  formed,  constructed,  fyc. 
and  used  by  the  public  for  six  months,  and  the  freeholder  and 
his  lessee  had  appointed  a  surveyor,  and  required  the  vestry  to 
appoint  one,  which  they  refused  to  do.  The  court  in  the  ex- 
ercise of  its  discretion  refused  to  grant  a  mandamus  to  the  vestry, 
to  compel  them  to  appoint  a  surveyor,  inasmuch  as  such  ap- 
pointment would  have  the  effect  of  throwing  on  the  parish  the 
burden  of  repairing  a  road,  which  would  be  not  so  much  for  the 
benefit  of  the  public  as  for  the  peculiar  benefit  of  the  freeholder, 
during  the  time  his  buildings  were  erecting. 

(G)  How  the  Parties  obliged  to  repair  are  to  be  pro- 
ceeded against,  and  what  Defence  they  may  make. 

Page  228. 

A  PLEA  by  a  parish  indicted  for  non-repair,  that  another 
parish  have  repaired  and  been  accustomed  to  repair,  and  of 
right  ought  to  repair,  is  ill,  for  it  ought  to  shew  a  consideration, 
since  it  seeks  to  throw  the  burden  of  repair  on  another  parish 
than  that  where  the  road  lies. 

But  a  plea  that  a  small  district  within  the  parish  where  the 
road  lies  has  immemorially  repaired  all  the  roads  in  the 
district,  of  which  die  road  indicted  is  one,  is  good. 

An  indictment  against  an  extra-parochial  hamlet,  for  not 
repairing  a  common  highway  within  it,  was  held  bad,  for  not 
alleging  the  inhabitants  to  be  immemorially  bound  to  repair, 
and  that  the  hamlet  was  not  part  of  a  larger  district  bound  to 
repair.  Qiicere^  whether  an  extra-parochial  hamlet  is  bound  to 
repair  its  roads  ?  it  seems  that  it  is,  and  the  highway  acts 
speak  of  it  as  on  the  same  footing  with  a  parish :  see  §  45. 
13  G.  3.  c.  78. 

Where  in  trespass  against  the  defendants,  magistrates,  it 
appeared  that  the  defendants,  on  complaint  of  the  surveyor  of 

the 
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the  whole  parish,  convicted  the  plaintiff  of  neglecting  to  do  &  C.  394.  As 

statute  duty,  and  issued  a  warrant  to  levy  a  penalty  under  the  to  statute  duty 

statute,  it  was  held,  that  the  conviction  being  good  upon  the  face  c  74    54'G'  3< 

of  it,  and  unappealed   against,  the  plaintiff  could   not  in  this  c.  109.  &H9. 

action  try  the  question  whether  the  land  which  he  occupied  was  44  G.  3.  c.  52. 
exempt  from  repairing  the  roads  in  other  parts  of  the  parish,  as 

he  should  have  appealed  against  the  conviction.  p  125° 

In  order  to  legalize  an  assessment  for  composition  for  statute  gtanlev  T. 
duty,  and  a  warrant  of  distress  for  the  same,  it  must  not  only  be  Fielden, 
made  to  appear  to  the  magistrates  that  a  composition  is  advisable,  5  Barn.  &  A. 
and  the  rate  of  composition  fixed  by  the  magistrates,  but  it  must  425' 
also  be  ascertained,  by  competent  persons,  what  number  of  days' 
duty  are  required  for  repairing  the  road,  the  composition  being 
demandable  only  in  respect  of  that  number  of  days'  duty  ;  and  it 
seems  that  it  should  appear  to  the  magistrates  on  oath,  that  the 
composition  is  advisable,  and  that  where  the  composition  is  for 
several  townships,  it  should  appear  on  the  face  of  the   authority 
that  it  is  advisable,  in  the  judgment  of  the  magistrates,  in  each 
township. 

Where  an   indictment  charged  that  defendants    removed  a  Rex  T.  Knight, 
culvert  in  the  parish  of  S.  opposite  to  a  mill  there,  in  a  highway  7  Barn.&  C. 
leading  from  S.  to  //.,  it  was  held  on  motion  in  arrest  of  judg-  4l3' 
ment  that  the  case  was  distinguishable  from  Rex  v.  Gamlingay, 
3  Term  R.  513.,  and  that  it  sufficiently  appeared  that  the  culvert 
*vas  in  the  parish  of  S. 

The  information  on  oath,  on  which  a  magistrate  may  present  R«  v.  Fyling- 
a  road  according  to  13  G.  3.  c.  71.  §  24.  must  be  given  by  the  dales,  7  Barn« 

f    i         i-  IT  i  '  &  C.  458 

surveyor  01  the  district  where  the  road  lies,  and  not  the  surveyor 
of  another  district. 

A  high   constable  not   being    authorized    by  any  statute  to  Rex  v.  Bridge- 
present,  must  when,   he  presents  persons  for  a  nuisance  to   a  ^aterand 
highway,  go  before  the  grand  jury  and  give  evidence  on  oath.       CanaTcom- 
pany,  7  Barn.  &  C.  514.     As  to   turnpike  roads,  see  3  G.4.  c.  126.   4G.  4.  c.  16.  and  55.  and 
95.     5  G.  4.c.  69.    7  &  8  G.  4.  c.24.    9  G.  4.  c.  77.     Wellbeloved  on  Highways,  ch.  4.  §  2. 
ch.  6.  §  3. ;  and  for  forms  of  proceedings,  id.  Append,  part  2. 
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(B)  Of  raising  Hue  and  Cry  pursuant  to  the  several 
Statutes,  which  declare  in  what  Manner  the  Hun- 
dred shall  be  chargeable  for  Robberies. 

Page  242. 

fJHHE  statutes  27  Eliz.  c.  13.  8  G.  2.  c.  16.  and  22  G.  2. 
stated  and  recited  under  this  head,  are  wholly  repealed  by 
the  7  &  8  G.  4.  c.  27. ;  and  the  stat.  of  Wintan,  13  Edw.  l.  c.  1., 
is  repealed,  except  as  to  so  much  as  forbids  fairs  and  markets 
being  kept  in  church-yards.  By  the  repeal  of  these  statutes, 
for  which  no  provisions  are  substituted,  the  liability  of  the 
hundred  to  persons  robbed  is  entirelv  done  away. 

(C)  Of 
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(C)  Of  other  Statutes  giving  similar  Actions  against 
the  Hundred. 

Page  260. 

7  &  8  G.  4.  BY  the  7  &  8  G.  4.  c.  27.,  the  Black  act  9  G.  1.  c.  22.,  the 

8  G.  2.  c.  20.  as  to  destroying  turnpikes  or  works  on  navigable 
rivers,  the  52  G.  3.  c.  130.  as  to  pulling  down  buildings, 
engines,  #c.,  and  the  56  G.  3.  c.  125.  as  to  pulling  down,  fyc. 
engines,  bridges,  buildings,  $c.  belonging  to  collieries,  mines,  $r. 
and  the  3  G.  4.  c.  33.  passed  for  amending  the  laws  as  to 
recovery  of  damages  committed  by  riotous  assemblies,  are  wholly 
repealed;  and  the  1  G.  1.  st.  2.  c.  5.  is  repealed  as  far  as  it 
respects  (*'.  e.  §§  4.  &  6.)  the  liability  of  hundreds,  fyc.  for  damage 
done  by  rioters;  and  the  10  G.  2.  c.  32.  is  repealed,  except  as 
far  as  it  relates  to  the  breed  of  wild  fowl,  and  the  1 1  G.  2.  c.  22. 
is  repealed  so  far  as  it  relates  to  the  liability  of  hundreds,  and  the 
22  G.  2.  c.  46.  is  repealed  as  far  as  it  relates  to  writs  of  exe- 
cution against  hundreds,  and  the  29  G.  2.  c.  36.  is  repealed  as 
far  as  it  remedies  against  hundreds  (i.  e.  §§  6,  7,  8  &  9.),  and 
the  36  G.  3.  c.  9.  is  repealed  as  far  as  it  relates  to  liability  of 
hundreds,  and  the  57  G.  3.  c.  19.  is  repealed  as  far  as  it  relates 
to  the  liability  of  cities,  hundreds,  $c. 

7  &  8  G.  4.  And  by  the  7  &  8  G.  4.  c.  31.,  intituled  An  act  for  consolidating 

c'31'  and  amending  the  laws  in  England  relative  to  remedies  against  the 

hundred,  it  is  enacted,  §  2.  "  that  if  any  church  or  chapel,   or 

"  any   chapel   for  the  religious  worship  of  persons    dissenting 

"  from    the    United    Church    of    England    and    Ireland,    duly 

"  registered  or  recorded,   or  any  house,   stable,   coach-house, 

"  out  house,  warehouse,  office,   shop,    mill,    malt-house,    hop- 

"  oast,   barn  or  granary,   or  any  building  or  erection  used  in 

"  carrying  on  any  trade  or  manufacture,  or  branch  thereof,  or 

"  any  machinery,  whether  fixed  or  moveable,  prepared  for  or 

"  employed  in  any  manufacture,  or  in  any  branch  thereof,  or 

(a)  It  was  held  »  ai)y  steam-engine  or  other   engine  for  sinking,   draining,  or 

4"  Q    statu,^s  "  working  any  mine,  or  any  staith,  building  or  erection  used  in 

and  io*.  I.     '  "  conducting  the  business  of  any  mine,  or  any  bridge,  waggon- 

stat.  2.  c.  5.      "  way,  or  trunk  for  conveying  minerals  from  any  mine,   shall 

that  the  de-       «  be    feloniously    demolished  («),   pulled    down   or    destroyed, 

'ainsT'the        "  wno%  or  in  Part,  by  any  persons  riotously  and  tumultuously 

hundred  need    "  assembled  together,  in  every  such  case  the  inhabitants  of  the 

not  aver  that     "  hundred,  wapentake,  ward,  or  other  district  in  the  nature  of 

the  demolish-     «  a   hundred,   by  whatever  name  it  shall  be  denominated,  in 

•g  Wai&«n   "  which  anv  of  the  said  offences  shall  be  committed,  shall  be 
mans    beatson    ,,,.,,  *    .  ,,  ,, 

v.  Rushforth,          liable  to  yield   lull  compensation  to   the  person  or  persons 

7  Taunt.  R.  "  damnified  by  the  offence,  not  only  for  the  damage  so  done  to 

45.    But  it  «  any  of  the  subjects  herein-before  enumerated,  but  also  for  any 

otherwise"1  "  damage    which    may    at   the    same    time   be    done    by  such 

according  to  "  offenders  to  any  fixture,  furniture,  or  goods  whatsoever,  in 

the  words  of  "  any  such  church,  chapel,  house,  or  other  of  the  buildings  or 

this  new  act.  «  erections  aforesaid. 

"  $  3.  Pro- 


HUE  AND  CRY.  959 

"  §  3.  Provided  always  and  be  it  enacted,  that  no  action  or  §  3. 
"  summary  proceeding  as  herein-after  mentioned,  shall  be 
"  maintainable  by  virtue  of  this  act,  for  the  damage  caused  by 
"  any  of  the  said  offences,  unless  the  person  or  persons 
"  damnified,  or  such  of  them  as  shall  have  knowledge  of  the 
"  circumstances  of  the  offence,  or  the  servant  or  servants  who 
"  had  the  care  of  the  property  damaged,  shall  within  seven 
"  days  after  the  commission  of  the  offence,  go  before  some 
"  justice  of  the  peace  residing  near  and  having  jurisdiction  over 
"  the  place  where  the  offence  shall  have  been  committed,  and 
"  shall  state  upon  oath  before  such  justice,  the  names  of  the 
"  offenders,  if  known,  and  shall  submit  to  the  examination  of 
"  such  justice  touching  the  circumstances  of  the  offence,'  and 
"  become  bound  by  recognizance  before  him,  to  prosecute  the 
"  offenders  when  apprehended  ;  provided  also,  that  no  person 
"  shall  be  enabled  to  bring  any  such  action  unless  he  shall 
"  commence  the  same  within  three  calendar  months  after  the 
"  commission  of  the  offence. 

"  §  4.  And  be  it  enacted  that  no  process  for  appearance  in  $  4. 
"  any  action  to  be  brought  against  any  hundred  or  other  like 
"  district,  shall  be  served  on  any  inhabitant  thereof,  except  on 
"  the  high  constable  or  some  one  of  the  high  constables  (if 
"  there  be  more  than  one),  who  shall  within  seven  days  after 
"  such  service,  give  notice  thereof  to  two  justices  of  the  peace 
if  of  the  county,  riding,  or  division  in  which  such  hundred  or 
"  district  shall  be  situate,  residing  in  or  acting  for  the  hundred 
"  or  district,  and  such  high  constable  is  hereby  empowered  to 
"  cause  to  be  entered  an  appearance  in  the  said  action,  and  also 
"  to  defend  the  same  on  behalf  of  the  inhabitants  of  the  hundred 
**  or  district,  as  he  shall  be  advised,  or  instead  of  defending  the 
"  same,  it  shall  be  lawful  for  him  with  the  consent  and  appro- 
"  bation  of  such  justices,  to  suffer  judgment  to  go  by  default; 
"  and  the  person  upon  whom  as  high  constable  the  process  in 
"  the  action  shall  be  served,  shall  notwithstanding  the  expira- 
"  tion  of  his  office,  continue  to  act  for  all  the  purposes  of  this 
"  act,  until  the  termination  of  all  proceedings  in  and  consequent 
"  upon  such  action,  but  if  such  person  shall  die  before  such 
"  termination,  the  succeeding  high  constable  shall  act  in 
"  his  stead. 

"  §  5.  And  be  it  enacted,  that  in  any  action  to  be  brought  §  S. 
"  by  virtue  of  this  act,  against  the  inhabitants  of  any  hundred 
"  or  other  like  district,  or  against  the  inhabitants  of  any  county 
"  of  a  city  or  town,  or  any  such  liberty,  franchise,  city,  town  or 
"  place  as  is  herein-after  mentioned,  no  inhabitant  thereof  shall 
"  by  reason  of  any  interest  arising  from  such  inhabitancy,  be 
"  exempted  or  precluded  from  giving  evidence  either  for  the 
"  plaintiffs  or  the  defendants." 

§  6.  enacts,   that  when   the  plaintiff  shall   recover  judgment,          §  6. 
no  execution  shall  issue  against  any  inhabitant,  nor  against  the 
constable,  but  the   sheriff,  on   receipt  of  the  writ  of  execution, 
shall  make  a  warrant  to  the  treasurer  of  the  county,  command- 
ing 
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ing  him  to  pay  the  sum  directed  to  be  levied,  out  of  any  public 
money  in  his  hands,  before  the  next  general  quarter  sessions, 
and  if  there  shall  not  be  money  enough  in  his  hands,  he  shall 
give  notice  to  the  justices  at  sessions,  who  shall  proceed  as  after 
mentioned. 
§  7.  §7.  provides  a  mode  of  reimbursing  and  indemnifying  the 

high  constable  and  county  treasurer. 

§  8.  §8.  enacts  that  no  person  shall  commence  any  action  against 

the  inhabitants  of  any  hundred  where  the  damage  sustained 
shall  not  exceed  SO/.,  but  the  party  damnified  shall  within 
seven  days  after  the  offence,  give  notice  in  writing  of  his  claim 
for  compensation  (according  to  the  form  in  the  schedule),  to  the 
high  constable  of  the  hundred  or  district;  and  such  high  con- 
stable shall,  within  seven  days  after  the  receipt  of  the  notice, 
exhibit  the  same  to  two  justices  for  the  county  or  district,  and 
they  shall  thereupon  appoint  a  special  petty  session  of  all  the 
justices  of  the  county,  fyc.  acting  for  the  district  or  hundred,  for 
the  purpose  of  determining  on  such  claim  ;  and  such  high  con- 
stable shall,  within  three  days  after  such  appointment,  give 
notice  thereof  to  the  claimant,  and  within  ten  days,  the  like 
notice  to  all  the  justices  acting  for  such  hundred  or  district,  and 
the  claimant  shall  cause  a  notice  to  be  placed  on  the  church  or 
chapel  door,  two  Sundays  preceding  such  petty  session. 

And  by  §  9.  it  shall  be  lawful  for  the  justices,  not  being  less 
than  two,  at  such  petty  session  or  any  adjournment  thereof,  to 
examine  upon  oath  or  affirmation,  the  claimant,  and  any  of  the 
inhabitants  of  the  hundred  or  district,  and  their  several  witnesses, 
concerning  such  offence  and  damage  ;  and  thereupon  the  justices, 
if  they  find  that  the  claimant  has  sustained  damage,  shall  make 
order  for  payment  thereof  and  of  his  costs,  and  also  the  costs  of 
the  high  constable  and  inhabitants  (if  any),  and  the  treasurer  of 
the  county,  riding,  fyc.  shall  pay  the  same,  and  be  reimbursed  in 
manner  therein-before  directed. 

The  remaining  sections  provide  for  cases  of  damage  done  to 
churches  and  chapels,  for  cases  of  damage  committed  in  counties 
of  cities  and  liberties,  fyc.  not  liable  to  county  rate. 

Clark  v.  Inh.  The  owner  of  property  damaged  by  rioters,  who  has  recovered 
of  Blything,  the  value  of  such  damage  from  an  insurance  office,  may  still 
2  Barn.  &  C.  recover  against  the  hundred. 

254. 

IDIOTS  AND  LUNATICS. 

(C)  Who  hath  an  Interest  in,  and  Jurisdiction  over 
them :  And  herein  of  appointing  them  proper 
Curators  and  Committees,  and  the  Power  and  Duty 
of  such  Committees. 

Page  272. 

HPHE  property  of  a  lunatic  can  only  be  vested  in  government 
ElUeTjac.  R.  securities  ;  except  under  special  circumstances. 

234. ;  and  see  18  Ves.  285.    4  Madd.  191. 

A  com- 
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A  committee  of  a  lunatic  neglecting  to  pass  his  accounts  may  Ex  parte  U&tt, 

be  charged  with  interest  on  petition  by  a  creditor.  Jac>  R'  16a 

Where  there  are  sufficient  funds,  a  liberal  application  of  the  Exparte 

property  of  a  lunatic  ought  to  be  made,  in  order  to  afford  him  Baker  6  Ves. 
every  comfort  his  situation  will  admit. 


1 


531. 


The  committee  shall  not  have  any  allowance  for  his  care  and  1  o  Ves.  103. 
trouble. 

Where  no  one  can  be  found  to  act  as  committee,  a  receiver  is  ^vrren 
appointed  with  a  salary,  but  to   be   considered,   and  to  give   10  Ves.  522. 
security  as  committee.  Ex  parte  Rad- 

cliffe,  1  Jac.  &  \V.  659. 

The  committee  will  not  be  removed  merely  because  he  has  Ex  park 

become  bankrupt,  whether  he  has  or  has  not  obtained  his  certifi-  5 

.,,    ,.  -iti  c    *    *  owanst. 

cate  ;  but  the  court  will  direct  an  enquiry  whether  the  comfort 

of  the  lunatic  has  been  sufficiently  provided  for  with  reference 
to  the  funds  allowed. 

(B)  How  they  are  to  be  found  such. 

(See  the  6  G.  4.  c.  23.  limiting  the  time  for  traversing  inquisi- 
tions, &c.) 

(F)  How  far  their  Acts  are  good,  void,  or  voidable  : 

And  of  the  late  Provisions  by  Statute  Law. 

Page  286. 

WrHERE  the  heir  of  one  who  has  covenanted  to  surrender 
copyholds  is  a  lunatic,  the  surrender  cannot  be  made  under 
the  'statute  4-  G.  2.  c.  1  0. 

By  the  6  G.  4.  c.  74.  the  last-mentioned  act  is  repealed,  and 
also  the  36  G.  3.  c.  90.  (p.  293.)  ;  except  as  to  proceedings 
already  commenced. 

"  §  3.  And  be  it  further  enacted,  that  when  and  so  often  as  any 
"  person  or  persons  seised  or  possessed  of  any  lands,  tenements, 
"  or  hereditaments  or  other  property,  or  any  estate  or  interest 
<f  therein,  upon  any  trust  or  trusts,  or  by  way  of  mortgage,  shall 
"  be  idiot,  lunatic,  or  of  unsound  mind,  it  shall  be  lawful  for  the 
*'  committee  or  committees  of  such  person  or  persons,  or  any 
"  person  or  persons  to  be  appointed  as  herein-after  is  mentioned, 
"  in  the  name  or  names  of  such  person  or  persons  being  idiot, 
"  lunatic,  or  of  unsound  mind,  by  the  direction  of  the  Lord 
"  Chancellor  of  Great  Britain  or  the  Lord  Keeper  or  Commis- 
"  sioners  of  the  Great  Seal  of  Great  Britain,  being  intrusted  by 
"  virtueof  the  king's  sign  manual  with  the  care  and  commitment  of 
"  the  custody  of  the  persons  and  estates  of  persons  found  lunatic, 
"  idiot,  or  of  unsound  mind,  to  convey,  release,  surrender,  assign, 
"  or  otherwise  assure  such  lands,  tenements,  hereditaments,  or 
"  property,  or  estate  on  *  interest  to  such  person  or  persons,  and 
"  in  such  manner  as  the  Lord  Chancellor,  Lord  Keeper  or 
"  Commissioners  of  the  Great  Seal  of  Great  Britain  intrusted 
"  as  aforesaid  respectively  shall  think  proper  and  direct;  and 
"  every  such  conveyance,  release,  surrender,  assignment,  or 

VOL.  IV.  3  Q  "  assurance 


Exparte 
Currie,  i  Jac. 

&  w-  642' 
6  G.4.  c.  74. 


6  G.4.  c.74.  §  3. 
^  w<*s  decided 
°n1Q  e£  '?' 

costs  of  a 
lunatic  trustee 
conveying  un- 


borne  by  the 
cestui  que 
trusts-  Ex 


RUss.  R.  325. 
A  petition 
tn.at  t*ie  cora" 

^  orderetfto 
transfer  pro- 
perty  vested  in 
the  lunatic  as 

entitled  in  "the 
lunacy,  and 
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need  not  be 
entitled  "  in 
"  the  matter 
"  of  the  act," 
&c.  6  G.  4. 
c.  74.    In  re 
Fowler, 
sRuss.R.  449. 
*  Sic. 
§4. 

t  Sic. 


§5. 


§9. 


"  assurance  shall  be  as  valid  and  effectual  to  all  intents  and 
"  purposes,  as  if  the  person  or  persons  being  idiot,  lunatic,  or 
"  of  unsound  mind,  had  been  at  the  time  of  the  execution 
"  thereof  of  sane  mind,  memory,  and  understanding,  and  had 
"  by  himself,  herself,  or  themselves  executed  the  same. 

§  4-.  "  And  be  it  further  enacted,  that  when  and  so  often  as  the 
"  person  or  persons  seised  or  possessed  as  aforesaid  being  idiot, 
*'  lunatic,  or  of  unsound  mind,  shall  not  have  been  found  such 
"  by  inquisition,  it  shall  be  lawful  for  the  said  f  Chancellor,  Lord 
"  Keeper  or  Commissioners  of  the  Great  Seal  of  Great  Britain 
"  intrusted  as  aforesaid,  to  order  or  appoint  such  person  or 
"  persons  as  to  the  said  Lord  Chancellor,  Lord  Keeper,  or 
"  Commissioners  shall  seem  meet  on  behalf  of  the  person  or 
"  persons  being  idiot,  lunatic,  or  of  unsound  mind  (but  not 
"  having  been  found  such  by  inquisition),  to  convey,  release, 
"  surrender,  assign,  or  otherwise  assure  such  lands,  tenements, 
"  hereditaments,  or  property,  or  estate,  or  interest  as  herein- 
"  before  is  mentioned. 

"  §  5.  And  be  it  further  enacted,  that  when  and  so  often  as  any 
"  person  or  persons  seised  or  possessed  of  any  lands,  tenements, 
**  or  hereditaments,  or  other  property,  or  any  estate  or  interest 
*'  therein  upon  any  trust  or  trusts,  or  by  way  of  mortgage,  shall 
"  be  out  of  the  jurisdiction  of  or  not  amenable  to  the  process  of 
"  Court  of  Chancery  or  Exchequer,  or  it  shall  be  unknown  or 
"  uncertain  whether  he,  she,  or  they  be  living  or  dead,  or  such 
"  person  or  persons  shall  refuse  to  convey  or  otherwise  assure 
"  such  lands,  tenements,  hereditaments,  or  property,  or  estate 
"  or  interest  to  the  person  or  persons  entitled  thereto,  or  as  he, 
"  she,  or  they  shall  direct,  or  to  a  new  trustee  or  trustees  duly 
"  appointed  by  virtue  of  some  power  or  authority  or  by  the 
"  Court  of  Chancery  or  Exchequer,  either  alone  or  together 
"  with  any  continuing  trustee  or  trustees  as  occasion  shall 
"  require ;  then  and  in  every  or  any  such  case  it  shall  be  lawful 
"  for  the  Court  of  Chancery  or  Exchequer  to  appoint  such 
"  person  or  persons  as  to  such  court  shall  seem  meet,  on  behalf 
"  and  in  the  name  or  names  of  the  person  or  persons  seised  or 
"  possessed  as  aforesaid,  to  convey,  surrender,  release,  assign, 
"  or  otherwise  assure  the  said  lands,  tenements,  hereditaments, 
"  or  property,  or  estate  or  interest  to  such  person  or  persons, 
"  and  in  such  manner  as  the  said  court  shall  think  proper  and 
**  direct ;  and  every  such  conveyance,  release,  surrender,  assign- 
"  ment,  or  assurance  shall  be  as  valid  and  effectual  to  all  intents 
"  and  purposes,  as  if  the  person  or  persons  being  out  of  the 
"  jurisdiction  or  not  amenable  to  the  process  of  the  said  courts 
"  or  not  known  to  be  alive,  or  having  refused,  had  by  himself, 
"  herself,  or  themselves  executed  the  same. 

"  §  9.  And  be  it  further  enacted,  that  all  and  every  person  and 
"  persons  being  an  infant  or  infants,  and  all  and  every  person 
"  and  persons  being  idiot,  lunatic,  or  of  unsound  mind,  or  the 
"  committee  or  committees  of  any  such  person  or  persons,  and 

«  all 
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"  all  and  every  the  person  and  persons  who  shall  be  appointed 
"  by  virtue  of  this  act,  shall  and  may  be  empowered  and  com- 
"  pelled  by  the  order  to  be  obtained  as  herein-before  is  men- 
"  tioned,  to  make  such  conveyance  or  conveyances,  or  other 
"  assurance  or  assurances,  or  transfer  or  transfers,  payment  or 
"  payments  as  aforesaid,  in  like  manner  as  trustees  of  full  age 
"  and  of  sane  mind,  memory,  and  understanding,  are  compel- 
"  lable  to  convey,  or  otherwise  assure  or  transfer  and  pay  over, 
"  their  trust  estates  or  funds. 

"  §  1 0.  And  be  it  further  enacted,  that  the  several  provisions 
"  hereinbefore  contained  shall  extend  and  be  construed  to  extend 
"  to  cases  in  which  a  trustee  or  trustees  may  have  some  beneficial 
"  estate  or  interest  in  the  lands,  tenements,  hereditaments,  pro- 
"  perty,  stocks,  funds,  annuities,  or  securities  vested  in  him,  her, 
"  or  them  as  aforesaid,  and  also  to  cases  in  which  the  trustee  or 
"  trustees  may  have  some  duty  or  duties  to  perform  so  as  to 
"  enable  conveyances  and  other  conveyances  *  and  transfers  to  be 
"  made  in  order  to  vest  any  lands,  tenements,  hereditaments, 
"  property,  stock,  funds,  annuities,  or  securities  in  a  new  trustee 
"  or  trustees  duly  appointed  in  place  of  such  trustee  or  trustees 
"  by  virtue  of  some  power  or  authority,  or  by  the  Court  of 
"  Chancery  or  Exchequer,  either  alone  or  jointly  with  any 
"  continuing  trustee  or  trustees,  as  the  case  may  require. 

"  §  11.  And  be  it  further  enacted,  that  the  provisions  herein- 
"  before  contained  shall  extend^and  be  construed  to  extend  to  all 
"  cases  of  petitions  in  which  the  Court  of  Chancery,  or  the  Lord 
"  Chancellor,  Lord  Keeper  or  Commissioners  of  the  Great  Seal 
"  of  Great  Britain,  or  the  Master  of  the  Rolls,  or  the  Vice- 
"  Chancellor  of  England,  or  the  Court  of  Exchequer  are  by  law 
"  authorized  and  empowered  to  grant  relief  and  make  summary 
"  orders  without  suit,  either  in  matters  of  charity,  or  relative  to 
"  or  for  the  better  security,  or  for  the  application,  receipt,  pay- 
"  ment,  or  transfer  of  any  of  the  funds  thereof,  or  in  matters 
"  relative  to  any  benefit  or  friendly  societies,  or  for  the  better 
"  security,  or  for  the  application,  receipt,  payment,  or  transfer 
"  of  any  of  the  funds  thereof. 

By  1  W.  4.  c.  65.  most  of  the  statutes  relating  to  idiots  and 
lunatics  are  repealed. 

The  6  G.  4.  c.  74.  is  repealed,  so  far  as  it  relates  to  stocks, 
funds,  and  securities  belonging  beneficially  to  persons  being 
infants,  idiots,  lunatics,  or  of  unsound  mind,  (except  as  to  pro- 
ceedings previously  commenced.) 

By  1  W.  4.  c.  65.  §  3.  where  any  person,  being  under  twenty- 
one  or  being  a  feme  covert  or  lunatic,  is  entitled  by  descent  or 
surrender  to  the  use  of  a  last  will,  or  otherwise,  to  be  admitted 
tenant  of  any  copyhold  lands,  such  person  in  his  or  her  own 
proper  person,  or  being  a  feme  covert  by  her  attorney,  or  being 
an  infant  by  guardian  or  attorney,  or  being  a  lunatic  by  his 
committee,  shall  come  to  and  appear  at  one  of  the  three  next 
courts  kept  for  the  manor,  whereof  such  land  shall  be  parcel, 

3  Q  2  and 


§  10. 


•  Sic. 


§  11. 


i  \V.  4.  c.  65. 
6  Q  4.  c>  74. 


1  W.  4.  c.  65. 

§3.  Although 
much  of  this 
act  relates  to 
infants  and 
femes  covert, 
yet  it  is 
thought  best 
to  print  it  at 
large  in  this 
place,  and  it 
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',3  referred  to     and  snall  there  offer  himself  or  herself  to  the  lord  or  steward  to 

other" heads.      **e  at^mitted  tenant,  to  make  which  appearance  and  to  take  which 

•admittance  in  behalf  of  such  infant,  lunatic,  or  feme  covert,  such 

guardian,    committee,    or   attorney   is   hereby   authorized   and 

required. 

$4.  By  §  4.  it  shall  be  lawful  for  any  feme  covert  or  for  any  infant 

who  has  no  guardian,  by  writing  under  hand  and  seal,  to  appoint 
an  attorney  on  her  or  his  behalf  for  the  purpose  of  appearing  and 
taking  such  admittance  as  aforesaid. 

£  s.  By  §-5.  in  default  of  appearance  of  any  infant,  feme  covert,  or 

lunatic,  in  his  or  her  own  person,  or  by  his  or  her  guardian, 
committee,  or  attorney  in  that  behalf,  and  of  acceptance  of  such 
admittance  as  aforesaid,  the  lord  of  such  manor  or  his  steward, 
after  such  three  courts  holden  and  proclamations  in  such  courts 
regularly  made,  to  appoint  at  any  subsequent  court  any  fit  person 
to  be  attorney  for  every  such  infant,  feme  covert,  or  lunatic  for 
that  purpose  only,  and  by  such  attorney  to  admit  every  such 
infant,  feme  covert,  or  lunatic  to  the  said  land  according  to  such 
estate  as  such  infant,  feme  covert,  or  lunatic  shall  be  legally 
entitled  to  therein,  and  upon  every  such  admittance  to  impose 
and  set  such  fine  as  might  have  been  legally  imposed  and  set  if 
such  infant  had  been  of  full  age,  or  if  such  feme  covert  had  been 
sole  and  unmarried,  or  if  such  lunatic  had  been  of  sane  mind. 

§6.  «  $  6.  And  be  it  further  enacted,  that  upon  every  such  admit- 

"  tance  of  any  infant,  feme  covert,  or  lunatic  as  aforesaid,  the 
"  fine  imposed  and  set  thereupon  shall  and  may  be  demanded 
"  by  the  bailiff  or  agent  of  the  lord  of  such  manor  by  a  note  in 
"  writing,  signed  by  the  lord  of  such  manor  or  by  his  steward, 
"  to  be  left  with  the  guardian  of  such  infant,  or  such  infant  if 
"  he  have  no  guardian,  or  with  such  feme  covert  or  her  husband, 
*'  or  with  the  committee  of  the  estate  of  such  lunatic,  or  with 
"  the  tenant  or  occupier  of  the  land  to  which  such  infant, 
*'  feme  covert,  or  lunatic  shall  have  been  admitted  as  aforesaid ; 
"  and  if  the  fine  so  imposed  and  set  be  not  paid  or  tendered  to 
"  such  lord  or  steward  within  three  months  after  such  demand 
"  made,  then  it  shall  be  lawful  for  the  lord  of  such  manor  to 
"  enter  into  and  upon  the  copyhold  land  to  which  any  such 
"  infant,  feme  covert,  or  lunatic  shall  be  so  admitted,  and  to 
"  hold  and  enjoy  the  same,  and  to  receive  the  rents,  issues,  and 
"  profits  thereof,  but  without  liberty  to  fell  any  timber  standing 
"  thereon  for  so  long  time  only,  and  until  by  such  rents,  issues, 
"  and  profits  such  lord  shall  be  fully  paid  and  satisfied  such 
"  fine,  together  with  all  reasonable  cost  and  charges  which  such 
"  lord  shall  have  been  put  unto  in  levying  and  raising  the  same, 
"  and  in  obtaining  the  possession  of  such  copyhold  land,  although 
"  such  infant,  feme  covert,  or  lunatic  shall  happen  to  die  before 
"  such  fine  and  fines  and  the  costs  and  charges  aforesaid  shall 
"  be  raised  and  collected ;  of  all  which  rents,  issues,  and  profits 
"  so  to  be  received  by  such  lord  of  such  manor,  or  his  steward, 
"  bailiff,  or  servant  upon  the  occasion  aforesaid,  such  lord  shall 
"  yearly  and  every  year,  upon  demand  to  be  made  by  the  person 

"  who 
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"  who  shall  be  entitled  to  the  surplus  of  the  said  rents  and  profits, 
"  over  and  above  what  will  pay  and  satisfy  such  fine  and  costs  and 
"  charges,  or  by  the  person  who  shall  be  then  entitled  to  such 
"  copyhold  land,  give  and  render  a  just  and  true  account,  and 
"  shall  pay  the  same  surplus,  if  any,  to  such  person  as  shall 
"  be  entitled  to  the  same. 

"  §  7.  And  be  it  further  enacted,  that  as  soon  as  such  fine,  §  7. 
"  and  the  costs,  charges,  and  expences  aforesaid  shall  be  fully 
"  paid  and  satisfied,  or  if  after  such  seizure  and  entry  of  and 
"  upon  such  copyhold  land  for  the  purposes  aforesaid,  such  fine 
"  and  the  costs  and  charges  aforesaid  shall  be  lawfully  tendered 
"  and  offered  to  be  paid  and  satisfied  to  the  lord  of  such  manor, 
"  then  and  in  any  of  the  said  cases  it  shall  be  lawful  for  such 
**  infant^  feme  covert,  lunatic,  or  other  person  entitled  thereto, 
"  or  the  guardian  of  such  infant,  the  husband  of  such  feme 
"  covert,  or  the  committee  of  such  lunatic,  to  enter  upon  and 
"  take  possession  of  and  hold  the  said  copyhold  land  according 
"  to  the  estate  or  interest  such  infant,  feme  covert,  or  lunatic 
"  shall  be  lawfully  entitled  to  therein,  and  the  lord  of  such 
"  manor  shall  and  is  hereby  required  in  any  of  the  said  cases  to 
"  deliver  possession  thereof  accordingly ;  and  if  such  lord,  after 
"  such  fine  and  the  costs  and  charges  aforesaid  shall  be  fully 
"  paid  and  satisfied,  or  after  the  same  shall  have  been  tendered 
"  or  offered  to  be  paid  as  aforesaid,  shall  refuse  to  deliver  the 
"  possession  of  the  said  copyhold  land  as  aforesaid,  he  or  they 
"  shall  be  liable  to  and  shall  make  satisfaction  to  the  person  or 
"  persons  so  kept  out  of  possession,  for  all  the  damages  that  he 
"  or  she  shall  thereby  sustain,  and  all  the  costs  and  charges 
"  that  he  or  she  shall  be  put  unto  for  the  recovery  thereof. 

"  §  8.  And  be  it  further  enacted,  that  where  any  infant,  feme  §  8- 
"  covert,  or  lunatic  shall  be  admitted  to  any  copyhold  land,  if 
"  the  guardian  of  such  infant,  or  husband  of  such  feme  covert, 
"  or  committee  of  such  lunatic  shall  pay  to  the  lord  of  any 
<(  manor  the  fine  legally  imposed  and  set  upon  such  admittance, 
'*  and  the  cost  and  charges  which  such  lord  of  such  manor  shall 
"  have  been  put  unto  as  aforesaid,  then  it  shall  be  lawful  for 
"  every  guardian  of  such  infant,  or  husband  of  such  feme  covert, 
"  or  committee  of  such  lunatic,  his  executors  and  administrators, 
"  to  enter  into  and  to  hold  and  enjoy  the  said  land  to  which 
"  such  infant,  feme  covert,  or  lunatic  shall  have  been  so  ad- 
"  mitted,  and  receive  and  take  the  rents,  issues,  and  profits 
"  thereof  to  his  and  their  own  use,  until  thereby  such  guardian 
"  of  such  infant,  or  husband  of  such  feme  covert,  or  committee 
"  of  such  lunatic,  his  executors  and  administrators,  shall  be 
"  fully  satisfied  and  paid,  all  and  every  such  sum  and  sums  of 
"  money  as  he  shall  respectively  pay  and  disburse  upon  the 
"  account  aforesaid,  notwithstanding  the  death  of  such  infants, 
"  femes  covert,  or  lunatic  shall  happen  before  such  sum  or 
"  sums  of  money  so  expended  shall  or  may  be  so  raised  and 
"  reimbursed. 

"  §  9.  Provided  always,  and  be  it  further  enacted,  that  from          §  9.. 
tl  and  after  the  passing  of  this  act,  no  infant,  feme  covert,  or 
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"  lunatic  shall  forfeit  any  copyhold  land  for  his  or  her  neglect 
"  or  refusal  to  come  to  any  court  to  be  kept  for  any  manor 
"  whereof  such  land  is  parcel,  and  to  be  admitted  thereto,  nor 
"  for  the  admission,  denial,  or  refusal  of  any  such  infant,  feme 
"  covert,  or  lunatic  to  pay  any  fine  imposed  or  set  upon  his  or 
"  her  admittance  to  any  such  land. 

§  10>  "  §  10.  Provided  nevertheless,  and  be  it  further  enacted,  that 

"  if  the  fine  imposed  in  any  of  the  cases  herein-before  men- 
"  tioned,  shall  not  be  warranted  by  the  custom  of  the  manor, 
"  or  shall  be  unlawful,  then  such  infant,  feme  covert,  or  lunatic, 
"  shall  be  at  liberty  to  controvert  the  legality  of  such  fine,  in 
"  such  manner  as  he  or  she  might  have  done  if  this  act  had  not 
**  been  made. 

j  n>  "  §  11.  And  be  it  further  enacted,  that  it  shall  be  lawful  for 

"  any  person,  not  being  under  coverture,  and  for  every  feme 
'*  covert,(such  feme  covert  being  solely  and  secretly  examined  by 
"  the  lord  of  the  manor,  whereof  the  land,  of  which  a  common 
"  recovery  is  proposed  to  be  suffered,  shall  be  holden,  by  copy 
"  of  court  roll,  or  in  ancient  demesne,  or  otherwise,  or  by  his 
"  steward,  or  by  the  deputy  of  such  steward,)  to  appoint  any 
"  person  to  be  his  or  her  attorney,  for  the  purpose  of  surrender- 
"  ing  the  land  of  which  a  common  recovery  shall  be  proposed 
"  to  be  suffered,  to  the  use  of  any  person  to  make  him  tenant 
"  to  the  plaint,  and  also  to  appoint  any  other  person  to  appear 
"  for  the  person  so  appointing  as  vouchee,  and  to  enter  into 
"  the  usual  warranty,  and  to  do  all  other  lawful  and  necessary 
"  acts  for  the  suffering  and  perfecting  of  such  common  recovery 
"  respectively,  and  to  direct  the  demandant  in  such  common 
"  recovery  respectively  to  surrender  the  tenements  so  re- 
"  covered,  when  or  after  such  recovery  shall  be  suffered  and 
"  perfected,  to  such  uses  as  shall  be  declared  in  the  instruments 
"  by  which  such  attorney  shall  be  respectively  appointed ;  and 
*'  that  the  surrender  and  common  recovery  which  shall  be  hadj 
"  acknowledged,  and  suffered  as  aforesaid,  shall  have  the  like 
"  effect,  but  no  other,  as  such  surrender  and  common  recovery 
"  would  have  had,  if  the  party  who  shall  acknowledge  such 
"  surrender  and  suffer  such  common  recovery,  by  attorney, 
"  and  give  such  directions  as  aforesaid,  had  appeared  in  court 
"  in  his  or  her  person,  and  acknowledged  the  said  surrender, 
"  and  suffered  the  same  recovery,  and  had  joined  in  the 
"  surrender  to  be  made  by  such  defendant. 

12.  "  §  12.  And  be  it  further  enacted,  that  in  all  cases  where  any 

"  person,  being  under  the  age  of  twenty-one  years,  or  a  feme 
"  covert,  is  or  shall  become  entitled  to  any  lease  or  leases  made 
"  or  granted,  or  to  be  made  or  granted  for  the  life  or  lives  of 
"  one  or  more  person  or  persons,  or  for  any  term  of  years, 
"  either  absolute  or  determinate  upon  the  death  of  one  or 
"  more  person  or  persons,  or  otherwise,  it  shall  be  lawful  for 
"  such  person  under  the  age  of  twenty-one  years,  or  for  his  or 
"  her  guardian,  or  other  person  on  his  behalf,  and  for  such 
"  feme  covert,  or  any  person  on  her  behalf,  to  apply  to  the 
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"  Court  of  Chancery  in  England,  the  courts  of  equity  of  the 
"  counties  palatine  of  Chestei',  Lancaster  and  Durham,  or  the 
"  courts  of  great  session  of  the  principality  of  Wales  respectively, 
"  as  to  land  within  their  respective  jurisdiction,  by  petition  or 
"  motion  in  a  summary  way ;  and  by  the  order  and  directions 
"  of  the  said  courts  respectively  such  infant,  or  feme  covert,  or 
"  his  guardian,  or  any  person  appointed  in  the  place  of  such 
"  infant  or  feme  covert,  by  the  said  courts  respectively,  shall 
"  and  may  be  enabled  from  time  to  time,  by  deed  or  deeds  to 
"  surrender  such  lease  or  leases,  and  accept  and  take  in  the 
"  place  and  for  the  benefit  of  such  person  under  the  age  of 
*•  twenty-one  years,  or  feme  covert,  one  or  more  new  lease  or 
"  leases  of  the  premises  comprised  in  such  lease  surrendered  by 
"  virtue  of  this  act,  for  and  during  such  number  of  lives,  or  for 
"  such  term  or  terms  of  years,  determinable  upon  such  number 
"  of  lives,  or  for  such  term  or  terms  of  years  absolute,  as  was 
"  or  were  mentioned  or  contained  in  the  lease  or  leases  so 
"  surrendered  at  the  making  thereof  respectively,  or  otherwise 
"  as  the  said  courts  shall  respectively  direct. 

"  §  13.  And  be  it  further  enacted,  that  in  all  cases  where  any  §  13. 
"  person,  being  lunatic,  shall  become  entitled  to  any  lease  or 
"  leases  made  or  granted,  or  to  be  made  or  granted  for  the  life 
"  or  lives  of  one  or  more  person  or  persons,  or  for  any  term  of 
"  years,  either  absolute,  or  determinable  upon  the  death  of  one 
"  or  more  person  or  persons,  or  otherwise,  it  shall  be  lawful  for 
"  the  committee  of  the  estate  of  such  person,  to  apply  to  the 
"  Lord  Chancellor  of  Great  Britain,  being  intrusted,  by  virtue 
"  of  the  king's  sign  manual,  with  the  care  and  commitment  of 
"  the  custody  of  the  persons  and  estates  of  persons  found  idiot, 
"  lunatic,  or  of  unsound  mind,  by  petition  or  motion  in  a. 
"  summary  way ;  and  by  the  order  and  direction  of  the  said 
"  Lord  Chancellor,  intrusted  as  aforesaid,  such  committee  shall 
"  and  may  be  enabled  from  time  to  time  by  deed  or  deeds,  in 
"  the  place  of  such  lunatic,  to  surrender  such  lease  or  leases, 
"  and  accept  [and  take,  in  the  name  and  for  the  benefit  of  such 
"  lunatic,  one  or  more  new  lease  or  leases  of  the  premises 
"  comprised  in  such  lease  or  leases  surrendered  by  virtue  of 
"  this  act,  for  and  during  such  number  of  lives,  or  for  such 
"  term  or  terms  of  years  absolute  or  determinable  as  aforesaid, 
**  as  was  or  were  mentioned  or  contained  in  the  lease  or  leases 
"  so  surrendered  at  the  making  thereof  respectively,  or  other- 
"  wise,  as  the  said  Lord  Chancellor,  intrusted  as  aforesaid,  shall 
"  direct. 

*'  §  14.  And  be  it  further  enacted,  that  every  sum  of  money  .§  J  '• 
"  or  other  consideration  paid  by  any  guardian,  trustee,  com- 
"  mittee,  or  other  person,  as  a  fine,  premium,  or  income,  or  in 
"  the  nature  of  a  fine,  premium,  or  income,  for  the  renewal  of 
"  any  such  lease,  and  all  reasonable  charges  incident  thereto, 
"  shall  be  paid  out  of  the  estate  or  effects  of  the  infant,  or 
"  lunatic,  for  whose  benefit  the  lease  shall  be  renewed,  or  shall 
"  be  a  charge  ujxm  the  leasehold  premises,  together  with 
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"  interest  for  the  same,  as  the  said  courts  and  Lord  Chan- 
"  cellor,  intrusted  as  aforesaid  respectively,  shall  direct  and  de- 
"  termine ;  and  as  to  leases  to  be  made  upon  surrenders  by  femes 
'*  covert,  unless  the  fine  and  consideration  of  such  lease,  and 
"  the  reasonable  charges  shall  be  otherwise  paid  or  secured,  the 
*'  same,  together  with  interest,  shall  be  a  charge  upon  such 
"  leasehold  premises,  for  the  benefit  of  the  person  who  shall 
"  advance  the  same. 

.  "  §  15.  And  be  it  further  enacted,  that  every  lease  to  be 
"  renewed  as  aforesaid,  shall  operate  and  be  to  the  same  uses, 
"  and  be  liable  to  the  same  trusts,  charges,  incumbrances, 
"  dispositions,  devises  and  conditions,  as  the  lease  to  be  from 
"  time  to  time  surrendered  as  aforesaid  was  or  would  have  been 
"  subject  to,  in  case  such  surrender  had  not  been  made. 

"  §  16.  And  be  it  further  enacted,  that  wherever  the  person, 
"  being  under  the  age  of  twenty-one  years  or  a  feme  covert, 
"  might,  in  pursuance  of  any  covenant  or  agreement,  if  not 
"  under  disability,  be  compelled  to  renew  any  lease  made  or  to 
"  be  made  for  the  life  or  lives  of  one  or  more  person  or  persons, 
"  or  for  any  term  or  number  of  years,  absolute  or  determinable 
"  on  the  death  of  one  or  more  person  or  persons,  it  shall  be 
"  lawful  to  and  for  such  infant,  or  his  guardian  in  the  name  of 
«'  such  infant,  or  such  feme  covert,  by  direction  of  the  Court  of 
•"  Chancery,  to  be  signified  by  an  order  to  be  made  in  a 
"  summary  way  upon  the  petition  of  such  infant  or  his  guardian, 
•"  or  of  such  feme  covert,  or  of  any  person  entitled  to  such 
"  renewals,  from  time  to  time,  to  accept  of  a  surrender  of  such 
"  lease,  and  to  make  and  execute  a  new  lease  of  the  premises 
"  comprised  in  such  lease,  for  and  during  such  number  of  lives, 
"  or  for  such  term  or  terms  determinable  upon  such  number  of 
"  lives,  or  for  such  term  or  terms  of  years  absolute,  as  was  or 
"  were  mentioned  in  the  lease  so  surrendered  at  the  making 
"  thereof,  or  otherwise,  as  the  court  by  such  order  shall  direct. 

"  §  17.  And  be  it  further  enacted,  that  where  any  person, 
"  being  an  infant  under  the  age  of  twenty-one  years,  is  or  shall 
"  be  seised  or  possessed  of,  or  entitled  to,  any  land  in  fee  or  in 
"  tail,  or  to  any  leasehold  land  for  an  absolute  interest,  and  it 
"  shall  appear  to  the  Court  of  Chancery  to  be  for  the  benefit  of 
"  such  person  that  a  lease  or  under  lease  should  be  made  of 
•"  such  estates  for  terms  of  years,  for  encouraging  the  erection 
"  of  buildings  thereon,  or  for  repairing  buildings  actually  being 
.'*  thereon,  or  the  working  of  mines  or  otherwise  improving  the 
"  same,  or  for  farming  or  other  purposes,  it  shall  be  lawful  for 
"  such  infant,  or  his  guardian  in  the  name  of  such  infant,  by  the 
"  direction  of  the  Court  of  Chancery,  to  be  signified  by  an 
"  order  to  be  made  in  a  summary  way  upon  the  petition  of  such 
"  infant,  or  his  guardian,  to  make  such  lease  of  the  land  of  such 
"  persons  respectively,  or  any  part  thereof,  according  to  his  or 
"  her  interest  therein  respectively,  and  to  the  nature  of  the 
."  tenure  of  such  estates  respectively,  for  such  term  or  terms  of 
"  years,  and  subject  to  such  rents  and  covenants  as  the  said 
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"  Court  of  Chancery  shall  direct;  but  in  no  such  case  shall  any 
"  fine  or  premium  be  taken,  and  in  every  such  case  the  best 
"  rent  that  can  be  obtained,  regard  being  had  to  the  nature  of 
"  the  lease,  shall  be  reserved  upon  such  lease ;  and  the  leases, 
"  and  covenants,  and  provisions  therein,  shall  be  settled  and 
"  approved  of  by  a  master  of  the  said  court,  and  a  counterpart 
"  of  every  such  lease  shall  be  executed  by  the  lessee  or  lessees 
"  therein  to  be  named,  and  such  counterparts  shall  be  deposited 
"  for  safe  custody  in  the  master's  office,  until  such  infant  shall 
"  attain  twenty-one,  but  with  liberty  to  proper  parties  to  have 
"  the  use  thereof,  if  required,  in  the  meantime,  for  the  purpose 
"  of  enforcing  any  of  the  covenants  therein  contained.  Provided 
"  that  no  lease  be  made  of  the  capital  mansion  house,  and  the 
"  park  and  grounds  respectively  held  therewith,  for  any  period 
"  exceeding  the  minority  of  any  such  infant. 

"  §  18.  And  be  it  enacted,  that  where  any  person,  who  in  * )s> 
"  pursuance  of  any  covenant  or  agreement  in  writing,  might,  rf 
"  within  the  jurisdiction,  and  amenable  to  the  process  of  the 
"  Court  of  Chancery,  be  compelled  to  execute  any  lease  by  way 
"  of  renewal,  shall  not  be  within  the  jurisdiction  or  not  amenable 
"  to  the  process  of  the  said  court,  it  shall  be  lawful  to  and  for 
"  the  said  Court  of  Chancery,  by  an  order  to  be  made  upon 
"  the  petition  of  any  person  or  any  of  the  persons  entitled  to 
"  such  renewal,  (whether  such  person  be  or  be  not  under  any 
"  disability,)  to  direct  such  person  as  the  said  court  shall  think 
"  proper  to  appoint  for  that  purpose  to  accept  a  surrender  of 
"  the  subsisting  lease,  and  make  and  execute  a  new  lease  in  the 
"  name  of  the  person  who  ought  to  have  renewed  the  same  ; 
"  and  such  deed,  executed  by  the  person  to  be  appointed  as 
"  aforesaid,  shall  be  as  valid  as  if  the  person  in  whose  name  the 
"  same  shall  be  made  had  executed  the  same,  and  had  been 
"  alive,  and  not  under  any  disability ;  but  in  every  such  case  it 
"  shall  be  in  the  discretion  of  the  said  Court  of  Chancery,  if  under 
"  the  circumstances  it  shall  seem  requisite,  to  direct  a  bill  to  be 
"  filed  to  establish  the  right  of  the  party  seeking  the  renewal, 
"  and  not  to  make  the  order  for  such  new  lease  unless  by  the 
"  decree  to  be  made  in  such  cause,  or  until  after  such  decree 
*'  shall  have  been  made. 

"  §  19.  And  be  it  further  enacted,  that  where  any  person,  being  §  19. 
"  lunatic,  is  or  shall  be  entitled  or  has  a  right,  or  in  pursuance 
"  of  any  covenant  or  agreement  might,  if  not  under  disability, 
"  be  compelled  to  renew  any  lease  made  or  to  be  made  for  the 
"  life  or  lives  of  one  or  more  person  or  persons,  or  for  any 
"  term  or  number  of  years,  absolute  or  determinable  on  the 
"  death  of  one  or  more  persons,  or  otherwise,  it  shall  be  lawful 
"  to  and  for  the  committee  of  the  estate  of  such  lunatic,  in  the 
"  name  of  such  lunatic,  by  the  direction  of  the  Lord  Chan- 
"  cellor,  intrusted  as  aforesaid,  to  be  signified  by  an  order 
"  to  be  made,  in  a  summary  way,  upon  the  petition  of  such 
"  committee,  or  of  any  person  entitled  to  such  renewal,  from 
"  time  to  time  to  accept  of  a  surrender  of  such  lease,  and 
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"  to  make  and  execute  to  any  person  a  new  lease  of  the 
"  premises  comprised  in  such  lease  to  be  surrendered  by 
"  virtue  of  this  act,  for  and  during  such  number  of  lives,  or  for 
"  such  term  or  terms  of  years,  determinable  upon  such  number  of 
"  lives  or  for  such  term  or  terms  of  years  absolute,  as  were  men- 
"  tioned  or  contained  in  such  lease  so  surrendered  at  the  making 
"  thereof,  or  otherwise,  as  the  Lord  Chancellor,  intrusted  as  afore- 
"  said  by  such  order  shall  direct ;  and  this  provision  shall  extend 
"  as  well  to  cases  where  the  lunatic  shall  not  be  compellable  to 
"  renew,  but  it  shall  be  for  his  benefit  to  do  so,  as  to  cases  where 
"  a  renewal  might  be  effectually  enforced  against  the  lunatic  if 
"  of  sound  mind. 

§  20.  "  §  20.  Provided  always  and  be  it  further  enacted,  that  no 

"  renewed  lease  shall  be  executed  by  virtue  of  this  act,  in  pur- 
"  suance  of  any  covenant  or  agreement,  unless  the  fine  (if  any) 
"  or  such  other  sum  or  sums  of  money  (if  any)  as  ought  to  be 
"  paid  on  such  renewal,  and  such  things  (if  any)  as  ought  to  be 
"  performed  in  pursuance  of  such  covenant  or  agreement  by  the 
"  lessee  or  tenant,  be  first  paid  and  performed ;  and  counter- 
"  parts  of  every  renewed  lease  to  be  executed  by  virtue  of  this 
'*  act  shall  be  duly  executed  by  the  lessee. 

§21>  "  §  21.  And  be  it  further  enacted,  that  all  fines,  premiums,. 

"  and  sums  of  money  which  shall  be  had,  received,  or  paid  for 
"  or  on  account  of  the  renewal  of  any  lease,  after  a  deduction 
"  of  all  necessary  incidental  charges  and  expences  shall  be  paid, 
"  if  such  renewal  shall  be  made  by  or  in  the  name  of  an  infant 
"  to  his  guardian,  and  be  applied  and  disposed  of  for  the  benefit 
"  of  such  infant,  in  such  manner  as  the  said  court  shall  direct; 
"  if  such  renewal  shall  be  made  by  a  feme  covert,  to  such  person 
"  or  in  such  manner  as  the  court  shall  direct  for  her  benefit,  if 
"  such  renewal  shall  be  made  in  the  name  of  any  person  out  of 
"  jurisdiction  or  not  amenable  as  aforesaid,  to  such  person  or  in 
"  such  manner,  or  into  the  Court  of  Chancery  to  such  account, 
"  and  to  be  applied  and  disposed  of  as  the  said  court  shall 
"  direct ;  and  if  such  renewal  shall  be  made  in  the  name  of  a 
"  lunatic  to  the  committee  of  the  estate  of  such  lunatic,  and  be 
"  applied  and  disposed  of  for  the  benefit  of  such  lunatic,  in  such 
"  manner  as  the  Lord  Chancellor,  intrusted  as  aforesaid,  shall 
"  direct ;  but  upon  the  death  of  such  lunatic,  all  such  sum  and* 
"  sums  of  money  as  shall  arise  by  such  fines  or  premiums,  or  so 
"  much  thereof  as  shall  remain  unapplied  for  the  benefit  of  such 
"  lunatic,  at  his  death  shall,  as  between  the  representatives  of  the 
"  real  and  personal  estates  of  such  lunatic,  be  considered  as  real 
"  estate,  unless  such  lunatic  shall  be  tenant  for  life  only,  and 
"  then  the  same  shall  be  considered  as  personal  estate.  (Sec- 
"  tion  22.  applies  to  Ireland.} 

§  23.  «  §  23.  And  be  it  further  enacted, .  that  where  any  person 

"  being  lunatic,  is  or  shall  be  seised  of  any  lands,  either  for  life 
"  or  some  other  estate,  with  power  of  granting  leases  and  taking 
**  fines,  reserving  small  rents  on  such  leases  for  one,  two,  or 
"  three  lives  in  possession  or  reversion,  or  for  some  number  of 

«'  years, 
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"  years,  determinable  upon  lives,  or  for  any  term  of  years 
"  absolutely,  such  power  of  leasing  which  is  or  shall  be  vested 
"  in  such  person,  being  lunatic,  and  having  a  limited  estate 
"  only,  shall  and  may  be  executed  by  the  committee  of  the 
"  estate  of  such  person,  under  the  direction  and  order  of  the 
"  Lord  Chancellor,  intrusted  as  aforesaid. 

"  §  24.  And  be  it  further  enacted,  that  where  any  person  $  24- 
"  being  lunatic  is  or  shall  be  seised  or  possessed  of  or  entitled  to 
"  any  land  in  fee  or  in  tail,  or  to  any  leasehold  land  for  an 
"  absolute  interest,  and  it  shall  appear  to  the  Lord  Chancellor, 
"  intrusted  as  aforesaid,  to  be  for  the  benefit  of  such  person, 
*'  that  a  lease  or  an  under-lease  should  be  made  of  such  estates 
"  for  terms  of  years,  for  the  encouraging  the  erection  of  buildings 
"  therein,  or  for  repairing  buildings  actually  being  thereon,  or 
"  otherwise  improving  the  same,  or  for  farming  or  other  pur- 
"  poses,  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as 
"  aforesaid,  to  order  and  direct  the  committee  of  the  estate  of 
**  such  lunatic  to  make  such  lease  of  the  land  of  such  persons 
"  respectively,  or  any  part  thereof,  according  to  his  or  her  in- 
**  terest  therein  respectively,  and  to  the  nature  of  the  tenure  of 
"  such  estates  respectively  for  such  term  or  terms  of  years,  and 
"  subject  to  such  rents  and  covenants,  as  the  Lord  Chancellor, 
"  intrusted  as  aforesaid,  shall  direct. 

"  §  25.  And  whereas,  by  an  act  passed  in  the  first  year  of  the  §  25. 
"  reign  of  King  George  the  First,  intituled  An  Act  for  making 
"  more  effectual  her  late  majesty's  gracious  intentionsfor  augmenting 
"  the  maintenance  of  the  poor  clergy,  it  was  enacted  that  the 
"  agreements  of  guardians  for  and  behalf  of  infants  or  idiots 
*'  under  their  guardianships,  should  be  as  good  and  effectual  to 
"  all  intents  and  purposes  as  if  the  said  infants  or  idiots  had 
"  been  of  full  age  and  of  sound  mind,  and  had  themselves  en- 
"  tered  into  such  agreements :  and  whereas  it  is  desirable  that 
"  the  said  powers  should  be  exercised  under  proper  controul, 
«*  and  that  the  same  should  be  extended  to  all  persons  against 
"  whom  a  commission  of  lunacy  shall  have  issued  ;  be  it  further 
"  enacted,  that  so  much  of  the  said  act  of  the  first  year  of  the 
<f  reign  of  King  George  the  First  as  is  herein-before  recited 
"  shall  be  and  the  same  is  hereby  repealed. 

"  §  26.  And  be  it  further  enacted,  that  the  guardian  of  any  $  20. 
"  infant,  with  the  approbation  of  the  Court  of  Chancery,  to  be 
<{  signified  by  an  order  to  be  made  on  the  petition  of  such 
"  guardian  in  a  summary  way,  may  enter  into  any  agreement 
"  for  or  on  behalf  of  such  infant,  which  such  guardian  might  have 
"  entered  into  by  virtue  of  the  said  last-recited  act,  if  the  same 
*•*  had  not  been  repealed ;  and  the  committee  of  the  estate  of 
**  any  lunatic,  with  the  approbation  of  the  Lord  Chancellor, 
"  intrusted  as  aforesaid,  to  be  signified  by  an  order  to  be  made 
"  in  the  petition  of  such  committee  in  a  summary  way,  may 
"  enter  into  any  agreement  for  or  on  the  behalf  of  such  lunatic, 
w  which  the  guardian  of  an  infant  might  have  entered  into  for 
"  or  on  the  behalf  of  such  infant  by  virtue  of  the  said  last- 
*  recited  act,  if  the  same  had  not  been  repealed. 

«  §  27.  And 
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27.    Before 
this  act  the 
court  could 
not  give  a 
good  title  to 
a  vendee 
where  the 
vendor  be- 
came lunatic, 
though  the 
court  would 
enforce  spe- 
cific perform- 
ance of  the 
contract  by 
the  vendee. 


§28. 


§29. 


"  §  27.  And  be  it  further  enacted,  that  where  any  person  who 
"  shall  have  contracted  to  sell,  mortgage,  let,  divide,  exchange, 
"  or  otherwise  dispose  of  any  land,  shall  afterwards  become 
"  lunatic,  and  a  specific  performance  of  such  contract,  either 
"  wholly  or  so  far  as  the  same  shall  remain  to  be  performed, 
"  shall  have  been  decreed  by  the  Court  of  Chancery,  either  be- 
"  fore  or  after  such  lunacy,  it  shall  be  lawful  for  the  committee 
"  of  the  estate  of  such  lunatic,  in  the  place  of  such  lunatic,  by  the 
"  direction  of  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  be 
"  signified  by  an  order  to  be  made  on  the  petition  of  the  plaintiff 
"  or  any  of  the  plaintiffs  in  such  suit,  to  convey  such  land  in 
"  pursuance  of  such  decree  to  such  person  and  in  such;  manner 
"  as  the  said  Lord  Chancellor,  intrusted  as  aforesaid,  shall 
"  direct,  and  the  purchase  money,  or  so  much  thereof  as  remains 
"  unpaid,  shall  be  paid  to  the  committee  of  such  lunatic. 

"  §  28.  And  be  it  further  enacted,  that  it  shall  be  lawful  for 
"  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  order  any  land 
"  of  or  to  which  any  person  being  lunatic  shall  be  seised  or 
"  possessed,  or  entitled  to  be  sold,  or  charged  and  incumbered 
"  by  way  of  mortgage  or  otherwise  disposed  of,  as  shall  be 
"  deemed  most  expedient  for  the  purpose  of  raising  money  for 
"  the  payment  of  the  debts  or  engagements  of  such  lunatic ;  the 
"  discharge  of  any  incumbrances  on  his  estates,  the  costs  of 
"  applying  for  and  obtaining  the  commission  of  lunacy  and  in  op- 
"  position  thereto  and  all  proceedings  under  the  said  commission, 
"  and  the  costs  of  such  sales,  mortgages,  charges,  and  incum- 
"  brances,  and  other  dispositions,  or  for  any  such  purposes  as 
"  aforesaid,  as  such  Lord  Chancellor,  intrusted  as  aforesaid, 
**  shall  respectively  direct;  and  that  the  monies  arising  from 
"  any  such  sale,  mortgage,  charge,  incumbrance,  or  other  dis- 
"  position  may  be  paid,  laid  out,  and  applied  in  payment  of  the 
"  debts  and  engagements  of  such  lunatic,  the  discharge  of  any 
"  incumbrances  on  his  estates,  the  costs  of  applying  for  and 
"  obtaining  the  commission  of  lunacy  and  in  opposition  thereto, 
"  and  all  proceedings  under  the  same  commission,  or  incurred 
"  under  the  order  of  such  Lord  Chancellor,  intrusted  as  afore- 
"  said,  and  the  costs  of  such  sales,  mortgages,  charges,  and  in- 
"  cumbrances,  and  other  dispositions,  in  such  manner  as  tlte 
"  said  Lord  Chancellor,  intrusted  as  aforesaid,  shall  direct ;  and 
"  to  direct  the  committee  of  the  estate  of  such  person  to  execute 
"  in  the  place  of  such  person  respectively,  conveyances  of  the 
"  estates  so  to  be  sold,  mortgaged,  incumbered,  or  disposed  of, 
"  and  to  do  all  such  acts  as  shall  be  necessary  to  effectuate  the 
"  same  in  such  manner  as  such  Lord  Chancellor,  intrusted  as 
"  aforesaid,  shall  direct. 

"  §  29.  Provided  always,  and  be  it  further  enacted,  that  on 
"  any  sale,  mortgage,  charge,  incumbrance,  or  other  disposition 
"  which  shall  be  made  in  pursuance  of  this  act,  the  person 
"  whose  estate  shall  be  sold,  mortgaged,  charged,  incumbered, 
"  or  otherwise  disposed  of,  and  his  or  her  heirs,  next  of  kin, 
"  devisees,  legatees,  executors,  administrators,  and  assigns,  shall 
"  have  such  and  the  like  interest  in  the  surplus  which  shall 

"•remain, 
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"  remain,  after  answering  the  purposes  aforesaid,  of  the  money 
"  raised  by  such  sale,  mortgage,  charge,  incumbrance,  or  other 
"  disposition  as  he,  she,  or  they  would  have  had  in  the  estate 
"  by  the  sale,  mortgage,  charge,  incumbrance,  or  other  dispo- 
"  sition  of  which  such  monies  shall  be  raised,  if  no  such  sale, 
"  mortgage,  charge,  incumbrance,  or  other  disposition  had  been 
"  made ;  and  such  monies  shall  be  of  the  same  nature  and 
"  character  as  the  estate  so  sold,  mortgaged,  charged,  incum- 
"  bered,  or  disposed  of;  and  it  shall  be  lawful  for  the  said  Lord 
"  Chancellor,  intrusted  as  aforesaid,  to  make  such  orders,  and 
"  direct  such  acts  and  deeds  to  be  done  and  executed  as  shall  be 
"  necessary  for  carrying  the  aforesaid  objects  into  effect,  and  for 
"  the  due  application  of  such  surplus  monies. 

"  §  30.  Provided  nevertheless  and  be  it  enacted,  that  nothing  §  so. 
"  in  this  act  contained  shall  extend  to  subject  any  part  of  the 
"  estates  of  any  person  being  lunatic  to  the  debts  or  demands  of 
"  his  creditors,  otherwise  than  as  the  same  are  now  subject  and 
"  liable  by  due  course  of  law,  but  only  to  authorize  the  Lord 
"  Chancellor,  intrusted  as  aforesaid,  to  make  order  in  such  cases 
"  as  are  herein-before  mentioned,  when  the  same  shall  be  deemed 
"  just  and  reasonable,  or  for  the  benefit  or  advantage  of  such 
"  lunatic. 

"  §  31.  And  be  it  further  enacted,  that  every  surrender  and  §  31 
"  lease,  agreement,  conveyance,  mortgage,  or  other  disposition 
"  respectively  granted  and  accepted,  executed  and  made,  by 
"  virtue  of  this  act,  shall  be  and  be  deemed  as  valid  and  legal  to 
"  all  intents  and  purposes,  as  if  the  persons  by  whom,  or  in 
"  whose  place,  or  on  whose  behalf,  the  same  respectively  shall 
"  be  granted  or  accepted,  executed  and  made,  had  been  of  full 
"  age,  unmarried,  or  of  sane  mind,  and  had  granted,  accepted, 
**  made,  and  executed  the  same  ;  and  every  such  surrender  and 
"  lease  respectively  made  and  accepted  by  and  on  the  behalf  of 
"  a  feme  covert  shall  be  valid  without  any  fine  being  levied  by 
"  her. 

"  §  32.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  §  32 
"  the  Court  of  Chancery,  by  an  order  to  be  made  on  the  petition 
"  of  the  guardian  of  any  infant  in  whose  name  any  stock  shall  be 
"  standing,  or  any  sum  of  money  by  virtue  of  any  act  for 
"  paying  off  any  stock,  and  who  shall  be  beneficially  entitled 
"  thereto,  or  if  there  shall  be  no  guardian,  by  an  order  to  be 
"  made  in  any  cause  depending  in  the  said  court,  to  direct  all 
"  or  any  part  of  the  dividends  due  or  to  become  due  in  respect 
"  of  such  stocks,  or  any  such  sum  of  money,  to  be  paid  to  any 
"  guardian  of  such  infant,  or  to  any  other  person,  according 
"  to  the  discretion  of  such  court,  for  the  maintenance  and 
"  education,  or  otherwise  for  the  benefit  of  such  infant,  such 
"  guardian,  or  other  person  to  whom  such  payment  shall  be 
"  directed  to  be  made,  being  named  in  the  order  directing 
"  such  payment;  and  the  receipt  of  such  guardian  or  other 
"  person  for  such  dividends  or  sums  of  money,  or  any  part 
"  thereof,  shall  be  as  effectual  as  if  such  infant  had  attained  the 
"  age  of  twenty-one  years,  and  had  signed  and  given  the  same. 

"  §  33.  Ami 
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§  33.  «  §  33.  And  be  it  further  enacted,  that  where  any  stock  shall 

"  be  standing  in  the  name  of,  or  shall  be  vested  in  any  person 
"  being  lunatic,  who  shall  be  beneficially  entitled  thereto,  or 
"  shall  be  standing  in  the  name  of  or  vested  in  any  person 
"  being  committee  of  the  estate  of  a  person  found  lunatic,  in 
"  trust  for  or  as  part  of  his  property,  and  such  committee  shall 
"  have  died  intestate,  or  shall  himself  become  lunatic,  or  shall 
"  be  out  of  the  jurisdiction  of  or  not  amenable  to  the  process  of 
"  the  Court  of  Chancery,  or  it  shall  be  uncertain  whether  such 
"  committee  be  living  or  dead,  or  such  committee  shall  neglect 
"  or  refuse  to  transfer  such  stock,  and  to  receive  and  pay  over 
"  the  dividends  thereof  to  a  new  committee,  or  as  he  shall 
"  direct,  for  the  space  of  fourteen  days  next  after  a  request  in 
"  writing  to  that  purpose  shall  have  been  made  by  any  new 
"  committee,  then  and  in  every  or  any  such  case  it  shall  be 
"  lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  upon 
"  the  petition  of  the  committee  of  the  estates  of  the  person 
"  being  lunatic,  or  of  the  person  reported  by  the  master  to 
"  whom  the  matter  is  referred  as  a  proper  person  to  be  such 
"  committee,  although  such  report  shall  not  have  been  con- 
"  firmed,  to  direct  such  person  as  such  Lord  Chancellor  shall 
"  think  proper  to  appoint  for  that  purpose  to  transfer  such 
"  stock  to  or  into  the  name  of  any  new  committee,  or  in  the 
"  name  of  the  accountant  general  of  the  said  court  or  otherwise ; 
"  and  also  to  receive  and  pay  over  the  dividends  thereof,  or 
"  such  sum  or  sums  of  money  in  such  manner  as  such  Lord 
"  Chancellor  shall  think  proper,  and  such  transfers  and  pay- 
"  ments  shall  be  valid  and  effectual  to  all  intents  and  purposes 
"  whatsoever. 

§  34.  (i  ^  34,^  And  be  it  further  enacted,  that  where  any  stock  shall 

"  be  standing  in  the  name  of  or  vested  in  any  person  residing 
"  put  of  England,  it  shall  be  lawful  for  the  Lord  Chancellor, 
"  intrusted  as  aforesaid,  upon  petition  and  proof  being  made  to 
"  his  or  their  satisfaction  that  such  person  has  been  declared 
"  lunatic,  and  that  his  personal  estate  has  been  vested  in  a 
"  curator  or  other  person  appointed  for  the  management 
"  thereof,  according  to  the  laws  of  the  place  where  such  person 
"  shall  reside,  to  direct  any  person  whom  such  Lord  Chancellor 
"  shall  think  proper  to  appoint  for  that  purpose  to  transfer 
"  such  stock  or  any  part  or  parts  thereof  into  the  name  of  any 
"  such  curator  or  other  such  person  as  aforesaid  or  otherwise ; 
"  and  also  to  receive  and  pay  over  the  dividends  thereof  as  such 
"  Lord  Chancellor  shall  think  fit,  and  that  such  transfers  and 
"  payments  shall  be  valid  and  effectual  to  all  intents  and  pur- 
"  poses. 

§  33.  "  §  35.  And  be  it  further  enacted,  that  the  Court  of  Chancery 

"  or  Lord  Chancellor  intrusted  as  aforesaid,  may  order  the  costs 
"  and  expences  of  and  relating  to  the  petitions,  orders,  direc- 
"  tions,  conveyances,  and  transfers  to  be  made  in  pursuance  of 
"  this  act  or  any  of  them,  to  be  paid  and  raised  out  of  or  from 
"  the  lands  or  stock,  or  the  rents  or  dividends,  in  respect  of 

«'-  which 
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"   which  the  same  respectively  shall  be  made  in  such  manner  a 
"  the  said  court  or  Lord  Chancellor  shall  think  proper. 

"  §  36.  And  be  it  further  enacted,  that  the  powers  and  autho-          §  36. 
"  rides  given  by  this  act  to  the  Court  of  Chancery  in  England 
"  shall  extend  to  all  land  and  stock  within  any  of  the  dominions, 
"  plantations,    and   colonies  belonging  to  his  majesty,    except 
"  Scotland. 

"  §  37.  And  be  it  further  enacted,  that  the  powers  and  autho-          §  37. 
"  rities  given  by  this  act  to  the  Court  of  Chancery  shall  and 
"  may  be  exercised  in  like  manner  by,  and  are  hereby  given  to 
"  the  Court  of  Exchequer. 

"  §  38.  And  be  it  further  enacted,  that  the  powers  and  autho-          §  38. 
"  rities  given  by  this  act  to  the  Courts  of  Chancery  and  Ex- 
"  chequer  in  England,  shall  and  may  be  exercised  in  like  manner, 
"  and  are  hereby  given  to  the  Courts  of  Chancery  and  Ex- 
"  chequer  in  Ireland  with  respect  to  land  and  stock  in  Ireland. 

"  §  39.  And  be  it  further  enacted,  that  the  powers  and  autho-          §  39. 
"  rities  given  by  this  act  to  the  Lord  Chancellor  of  Great  Britain, 
"  intrusted   as   aforesaid,  shall  extend  to  all  land  and  stock 
"  wheresoever,  within  any  of  the  dominions,  plantations,  and 
"  colonies  belonging  to  his  majesty,  except  Scotland  and  Ireland. 

"  §  40.  And  be  it  further  enacted,  that  the  powers  and  autho-  §  4O- 
"  rities  given  by  this  act  to  the  Lord  Chancellor  of  Great  Britain, 
"  intrusted  as  aforesaid,  shall  and  may  be  exercised  in  like 
'*  manner  by,  and  are  hereby  given  to  the  Lord  Chancellor  of 
"  Ireland,  intrusted  as  aforesaid,  with  respect  to  all  land  and 
"  stock  in  Ireland,  but  not  further  or  otherwise. 

"  §  4-1.  And  whereas  it  is  desirable  that  in  some  cases  inquisi-  §  41. 
"  tions  taken  in  England  on  a  commission  in  the  nature  of  a  writ 
"  dc  hmatico  inquirendo  and  writs  of  supersedeas  of  any  such  com- 
"  mission,  shall  be  acted  upon  in  Ireland  in  the  same  manner  as 
"  the  same  may  be  acted  upon  in  England,  and  for  that  purpose 
"  shall  be  placed  upon  record  in  Ireland  ,•  and  that  inquisitions 
"  on  a  like  commission  executed  in  Ireland,  and  writs  of  super- 
"  sedeas  of  any  such  commission  shall  be  acted  on  in  England, 
"  and  for  that  purpose  shall  be  placed  on  record  there ;  be  it 
"  therefore  enacted,  that  in  all  cases  where  any  person  has  been 
"  or  shall  be  found  lunatic  or  of  unsound  mind,  and  incapable 
"  of  managing  his  or  her  affairs  by  any  inquisition  on  a  com- 
"  mission  in  the  nature  of  a  writ  de  lunatico  inquirendo  under 
"  the  Great  Seal  of  Great  Britain,  it  shall  be  lawful  for  the 
"  proper  officer,  by  order  of  the  Lord  Chancellor  of  Great 
"  Britain,  intrusted  as  aforesaid,  to  transmit  a  transcript  of  the 
"  record  of  such  inquisition  to  the  Chancery  of  Ireland,  and 
'*  such  transcript  shall  thereupon  be  entered  of  record  and  be  as 
"  of  record  there ;  and  in  case  a  writ  of  supersedeas  of  any  such  ' 
"  commission  shall  issue,  the  issue  of  such  writ  shall  be  certified 
"  and  transmitted  and  recorded  in  like  manner,  and  the  copies 
"  of  the  record  of  any  such  inquisition  or  supersedeas  so  trans- 
"  mitted  and  entered  as  of  record  in  the  chancery  of  Ireland 
"  shall,  if  the  Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid, 

"  shall 
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"  shall  see  fit,  and  so  long  only  as  he  or  they  shall  so  see  fit, 
"  be  acted  upon  by  him  or  them  respectively,  and  be  of  the 
"  same  force  and  validity,  and  have  the  same  effect  to  all  intents 
"  and  purposes  in  Ireland,  as  if  such  inquisition  had  been  taken 
"  on  a  commission  under  the  Great  Seal  of  Ireland,  and  such 
"  writ  of  supersedeas  had  been  issued  under  the  Great  Seal  of 
"  Ireland;  and  that  in  all  cases  where  any  person  has  been  or 
"  shall  be  found  lunatic  or  of  unsound  mind,  and  incapable  of 
"  managing  his  or  her  affairs,  by  any  inquisition  on  a  commis- 
"  mission  in  the  nature  of  a  writ  de  lunatico  inquirendo  under 
"  the  Great  Seal  of  Ireland*,  it  shall  be  lawful  for  the  proper 
"  officer,  by  order  of  the  Lord  Chancellor  of  Ireland,  intrusted 
"  as  aforesaid,  to  transmit  a  transcript  thereof  in  like  manner 
"  to  the  Chancery  of  England,  and  such  transcript  shall  there- 
"  upon  be  entered  as  of  record  there ;  in  case  a  writ  of  super- 
"  sedeas  of  any  such  commission  shall  issue,  a  transcript  thereof 
"  shall  be  certified  and  transmitted  to  the  Chancery  of  England 
"  and  recorded  in  like  manner ;  and  such  entry  of  record  of  any 
*'  such  inquisition  or  supersedeas  shall,  if  the  Lord  Chancellor 
"  of  Great  Britain,  intrusted  as  aforesaid,  shall  see  fit,  and  so 
"  long  as  he  or  they  shall  so  see  fit,  be  acted  upon  by  him  or 
"  them  respectively,  and  be  of  the  same  force  and  validity,  and 
"  have  the  same  force  and  effect  as  if  such  inquisition  had  been 
"  taken  upon  a  commission  under  the  Great  Seal  of  Great 
"  Britain,  and  such  writ  of  supersedeas  had  been  issued  under 
"  the  Great  Seal  of  Great  Britain. 

§  42.  "  §  42.  And  be  it  further  enacted,  that  the  powers  and  autho- 

"  rides  given  by  this  act  to  the  Lord  Chancellor  of  Great 
"  Britain,  intrusted  as  aforesaid,  shall  and  may  be  exercised  in 
"  like  manner  by,  and  are  hereby  given  to  the  Lord  Keeper  or 
"  Commissioners  of  the  Great  Seal  of  Great  Britain  for  the 
"  time  being,  intrusted  as  aforesaid ;  and  the  powers  and  autho- 
"  rities  given  by  this  act  to  the  Lord  Chancellor  of  Ireland, 
"  intrusted  as  aforesaid,  shall  and  may  be  exercised  in  like 
"  manner  by,  and  are  hereby  given  to  the  Lord  Keeper  or 
"  Commissioners  of  the  Great  Seal  of  Ireland  for  the  time  being, 
"  intrusted  as  aforesaid. 

j)  43.  «  §  4.3.  Provided  always,  and  be  it  further  enacted,  that  in  all 

"  cases  in  which  order  shall  be  made  in  pursuance  of  this  act 
"  for  the  transfer  of  stock,  the  person  to  be  named  in  such  order 
"  for  making  such  transfer  shall  be  some  officer  of  such  com- 
"  pany  or  society  in  whose  books  such  transfer  shall  be  made ; 
"  and  where  such  transfer  shall  be  directed  to  be  made  in  books 
"  kept  by  the  governor  and  company  of  the  Bank  of  England, 
"  such  officer  shall  be  the  secretary  or  deputy  secretary,  or 
"  accountant  general  or  deputy  accountant  general  for  the  time 
"  being  of  the  said  governor  and  company. 

§  44.  "  §  44.  And  be  it  further  enacted,  that  this  act  shall  be  and 

"  is  hereby  declared  to  be  a  full  and  complete  indemnity  and 
"  discharge  to  the  governor  and  company  of  the  Bank  of 
"  England,  and  all  other  companies  and  societies  and  their 

"  officers 
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*{  officers  and  servants,  for  all  acts  and  things  done  and  per- 
"  mitted  to  be  done  pursuant  thereto,  and  that  such  acts  and 
"  things  shall  not  be  questioned  or  impeached  in  any  court  of 
**  law  or  equity  to  their  prejudice  or  detriment." 

(G)  How  they  are  to  sue  and  defend. 
Page  294-. 

THE  court  refused   to  enlarge  the  time  to  surrender  the   Cock  v.BeH, 
principal  by  the  bail,  on  the  ground  that  the  principal  was  a   1 3  East,  355. 
lunatic,  it  not  appearing  that  he  was  in  such  a  state  as  to  occa- 
sion immediate  peril  of  life  to  himself  or  others. 

Where  a  tradesman  supplied  a  person  with  goods  suited  to  Baxter  v.  Earl 
his  station,  and  afterwards  by  an  inquisition  taken  under  a  com-  °^^>0^ts"R 
mission  of  lunacy,  that  person  was  found  to   have  been  lunatic  T°/^    '      anu 

r-  i-ii  i  &  C.  1  <O. 

before,  and  at  the  time  when  the  goods  were  ordered   and  sup-   7  DOW.  &  Ry. 
plied;  it  was  held,  that  this  was  not  a  sufficient  defence  to  an   614.  Brown  v. 
action  for  the  price  of  the  goods,  the  tradesman  at  the  time  when  Joddrell, 
he  received  the  orders  and  supplied   the  articles  not  having  any  » £  ik°io5 
reason  to  suppose  that  the  defendant  was  a  lunatic.  ace. ;  and  see 

FonbL  on  Equity  (5lh  edit.,  47,  48. 

INDICTMENT. 

(E)  What  Matters  are  indictable. 

(See  titles  "  BRIDGES,"  "  EXTORTION,"  "  FELONY,"  "  FORCIBLE 
ENTRY,"  "FORGERY,"  "GAMING,"  "HERESY,"  "HIGHWAYS," 
" LIBEL,"  "  MURDER,"  "  NUISANCE,"  "  PERJURY,"  "SMUG- 
GLING," "  TREASON.") 

Page  302. 

FT  is  indictable  unlawfully  and   injuriously  to   carry  a  child 
infected  with   smallpox  along  a  public  highway  on   which 
persons    are    passing,    and    near    to    habitations    of  the   king's 
subjects. 

An  indictment  lies  against  a  clerk  to  an  agent  for  foreign 
prisoners  of  war  for  taking  bribes  in  order  to  procure  the  ex- 
change of  some  of  them  out  of  turn. 

The  exchanging  guineas  for  bank  notes,  reckoning  the  guineas 
in  such  exchange  at  a  higher  value  than  they  were  current  for 
by  the  king's  proclamation,  was  held  not  an  offence  against  the 
statute  5  £c  6  Edw.  6.  c.  19.  In  consequence  of  this  decision 
the  51  G.3.  c.  127.,  and  52  G.  3.  c.  50.  continued  by  53  G.  3. 
c.  5.  to  the  25th  March  18  U,  and  further  continued  by  54  G.  3. 
c.  52.  during  the  continuance  of  any  act  imposing  any  restriction, 
on  the  Bank  of  England  with  respect  to  payments  in  cash  made 
several  provisions  on  this  subject  which  have  now  ceased  by  the 
operation  of  the  59  G.  3.  c.  49.  §  I.,  which  removed  the  restric- 
tions on  payments  in  cash  under  the  bank  acts,  on  the  1st  of  May 
1823.  The  56  G.  3.  c.  68.  §  13.  (still  in  force)  enacts  that  no 
person  shall  receive  or  pay  for  any  gold  coin  lawfully  current 

VOL.  IV.  3  R  more 
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more  or  less  than  the  value  which  such  coin  by  its  denomination 
imports,  and  the  offender  shall  be  guilty  of  a  misdemeanor, 
subject  to  six  months'  imprisonment  for  the  first  offence,  and  to 
find  sureties  for  his  good  behaviour  for  six  months  more. 

Threatening  by  letter  or  otherwise  to  put  in  motion  a  prose- 
cution for  penalties  for  selling  a  medicine  without  a  stamp 
(which  stamp  is  required  by  law),  for  the  purpose  of  obtaining 
money  to  stay  the  prosecution,  is  not  such  a  threat  as  a  firm  and 
prudent  man  may  not  resist,  and  therefore  is  not  an  indictable 
offence  at  common  law,  though  it  be  alleged  that  the  money  was 
obtained  ;  but  it  seems  such  offence  is  indictable  on  the  18  Eliz. 
c.  5.  §  4. 

Compounding  an  offence  cognizable  only  before  magistrates, 
is  not  an  indictable  offence  within  the  statute  18  Eliz.  c.  5.,  for 
that  statute  applies  only  to  proceedings  in  courts. 

Public  officers  may  be  indicted  for  enabling  persons  to  pass 
false  accounts  with  the  Pay  Office  in  fraud  of  the  revenue. 

It  seems  that  persons,  putting  on  board  a  ship  an  unknown 
article,  of  a  combustible  and  dangerous  nature,  without  giving 
due  notice  of  its  contents,  so  as  to  enable  the  master  to  use 
proper  precautions  in  the  stowing  of  it,  are  guilty  of  a  mis- 
demeanour. 

An  endeavour  to  provoke  another  to  commit  the  misdemeanor 
of  sending  a  challenge  to  fight,  is  itself  a  misdemeanor  indictable. 

An  indictment  will  not  lie  for  conspiring  to  commit  a  mere 
civil  trespass  upon  property,  (snaring  hares  in  a  preserve,) 
though  alleged  to  be  done  in  the  night  by  persons  armed  with 
offensive  weapons  to  resist  any  persons  opposing. 

It  is  an  indictable  offence  to  conspire,  on  a  particular  day, 
by  false  rumours,  to  raise  the  price  of  the  public  government 
funds,  with  intent  to  injure  purchasers  on  that  day. 


7  &  sG.4. 
C.  27. 


(F)  Within  what  Place  the  Offence  must  arise. 
Page  304. 


BY  7  &  8  G.  4.  c.  27.,  the  8  H.  6.  c.  12.,  the  43  G.  3.  c.  113. 
§  5.,  the  26  G.  2.  c.  19.  §  8.,  the  9  G.  1.  c.  22.,  and  the  8  G.  2. 
c.  20.,  referred  to  in  tit.  "  INDICTMENT"  (F.),  are  repealed. 

By  7  G.  4.  c.  64.  §.  12.,  it  is  enacted,  that  where  any  felony 
or  misdemeanor  shall  be  committed  on  the  boundary  of  two  or 
more  counties,  or  within  500  yards  of  such  boundary,  or  shall  be 
begun  in  one  county  and  completed  in  another  (a),  the  offence  may 
•be  tried  in  any  of  the  counties,  as  if  wholly  committed  therein. 

case  of  a  murder  where  the  stroke  or  poisoning  is  in  one  county,  and  the  death  in  another? 
if  they  do  not,  this  case  is  unprovided  for,  since  the  2  &  5  Ed.  6.  c.  24.  which  made  the  felon 
triable  in  the  county  where  the  death  happened,  is  repealed  by  7  G.4.  c.  fi4. 

7  G.4.  c.  64.         By  the  7  G.  4.  c.  64.  §.  10.,  accessories  after  the  fact,  to  felo- 
nies,  whether  committed  on  the  high  seas  or  on  land,  shall  be 

triable 


7  G.  4.  c.  64. 

§  12. 

(a)  Qu.  Whe- 
ther these 
words  would 
apply  to  the 
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triable  by  the  court  having  jurisdiction  to  try  the  principal,  as  if 
the  act  of  the  accessory  had  been  committed  at  the  same  place 
as  the  principal  felony.  And  by  §  9.  a  similar  provision  is  made 
as  to  accessories  before  the  fact.  And  if  the  principal  felony 
shall  be  committed  in  the  body  of  one  county,  and  the  offence 
of  counselling  and  procuring  in  another,  the  last-mentioned 
offence  may  be  tried  in  either. 

And   by  §  13.,  where  any  felony  or  misdemeanor  shall   be  §  is.  In  in- 
committed  on  any  person,  or  on  or  in  respect  of  any  property  in  d  ^g^/01" 
or  upon  any  coach,  waggon,  cart,  or  carriage  in  any  journey,  or  Wrecks  the 
in  respect  of  property  on   board   any  vessel   on  any  navigable   venue  may  be 
river  or  canal,  such  felony  or  misdemeanor  may  be  tried  in  any  laid  either  in 
county  through  any  part  whereof  such  coach,  waggon,  or  vessel   JhJdHtJe*,,™ 
shall  have  passed  in  the  course  of  the  journey  or  voyage.  fence  was  com- 

mitted, or  the  adjoining  county.  7  &  8  G.  4.  c.  29.  §  18.  In  indictments  for  resisting  excise 
officers  (7&8  G.  4  c.  55.  §  45.),  or  tor  offences  against  the  custom  laws,  the  venue  may  be 
laid  in  any -county  (6  G.  4.  c.  108.  $78.).  In  indictments  for  robbing  the  mail,  or  stealing 
letters,  the  venue  maybe  laid  in  the  county  of  the  offence  or  of  the  apprehension.  42  G.  3.  c.  81. 
§3.  52  G.  5.  c.  143.  §5.  In  indictments  for  forgery  or  uttering,  the  venue  may  be  laid 
either  in  the  county  where  the  offender  is  apprehended  or  in  custody,  or  where  the  offence  is 
committed.  1  Will.  4.  c.  66.  §  24.  Russ.  &  R.  212.  In  indictments  for  bigamy  the  venue  may 
be  laid  either  in  the  county  of  the  apprehension  or  of  the  second  marriage.  9  G.  4.  c.  31.  §  22. 
Russ.  &  Ry.  48.  It  seems  that  since  the  1  Will.  4.  c.  70.  indictments  for  offences  in  Wales 
must  be  laid  where  the  offence  is  committed,  unless  otherwise  provided  for.  See  Tidd's  Supp. 
Archb.  C.  L.  17.  (4th  edit.) 

(G)  What  ought  to  be  the  Form  of  the  Body  of  an 
Indictment  at  Common  Law. 

Page  302. 

BY  7  G.  4.  c.  64.  §  20.  it  is  enacted,  "  that  no  judgment  upon  7  G.  4.  c.  64 
"  any  indictment  or  information  for  any  felony  or  misdemeanor,  §  20. 
"  whether  after  verdict  or  outlawry,  or  by  confession,  default, 
"  or  otherwise,  shall  be  stayed  or  reversed  for  want  of  the  aver- 
t(  ment  of  any  matter  unnecessary  to  be  proved,  nor  for  the 
"  omission  of  the  words  *  as  appears  by  the  record,'  or  of  the 
"  words  '  with  force  and  arms,'  or  of  the  words  '  against  the 
"  peace,'  nor  for  the  insertion  of  the  words  '  against  the  form 
"  of  the  statute,'  instead  of  the  words  '  against  the  form  of 
"  the  statutes'  or  rice  versa,  nor  for  that  any  person  or 
**  persons  mentioned  in  the  indictment  or  information  is  or  are 
"  designated  by  a  name  of  office  or  other  descriptive  appella- 
"  tion,  instead  of  his,  her,  or  their  proper  name  or  names;  nor 
"  for  omitting  to  state  the  time  at  which  the  offence  was  com- 
"  mitted,  in  any  case  where  time  is  not  the  essence  of  the 
"  offence,  nor  for  stating  the  time  imperfectly,  nor  for  stating 
"  the  offence  to  have  been  committed  on  a  day  subsequent  to 
"  the  finding  of  the  indictment,  or  exhibiting  the  information, 
"  or  on  an  impossible  day,  or  on  a  day  that  never  happened ;  nor 
"  for  want  of  a  proper  and  perfect  venue  where  the  court  shall 
"  appear,  by  the  indictment  or  information,  to  have  had  juris- 
"  diction  over  the  offence." 

3  R  2  Page 
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Page  315. 

7  G.  4.  c.  64.  By  the  -7  G.  4.  c.  6*.,  in  any  indictment  or  information 
for  felony  or  misdemeanor,  wherein  it  shall  be  requisite  to  state 
the  ownership  of  any  property  belonging  to  or  in  possession  of 
partners,  joint-tenants,  parceners,  or  tenants  in  common,  it  shall 
be  sufficient  to  state  it  as  the  property  of  one  of  such  partners 
$c.,  "  and  another  or  others  as  the  case  may  be." 

§15.  And  by  §  15.    property  belonging  to  counties,  ridings,   fyc.y 

may  be  laid  as  belonging  to  the  inhabitants,  without  specify- 
ing any  of  their  names. 

§  16.  And  by  §  16.,  property  provided  for  the  use  of  the  poor  of 

any  parish,  $c.,  may  be  stated  as  belonging  to  the  overseers 
of  the  poor  for  the  time  being.  And  materials  for  repairing 
the  highways  may  be  stated  as  l>elonging  to  the  surveyors  of  the 
highways,  for  the  time  being,  of  the  parish,  fyc. 

§  17.  And  by  §  17.  property  of  turnpike  trustees  may  be  stated  in 

any  indictment  as  belonging  to  the  trustees  or  commissioners  of 
the  road,  without  stating  their  names. 

§  is.  And  by  §  18.  property,  under  the  cognizance  of  commissioners 

of  sewers,  may  be  stated  as  belonging  to  the  commissioners  of 
sewers,  without  specifying  their  names. 

§  19.  And  by  §  19.  no  indictment  shall  be  abated  by  reason  of  any 

dilatory  plea  of  misnomer  or  want  of  addition  or  wrong  addition, 
if  the  court  shall  be  satisfied  of  the  truth  of  such  plea ;  but  the 
court  shall  forthwith  cause  the  information  or  indictment  to  be 
amended  according  to  the  truth,  and  shall  call  on  the  party  to 
plead  thereto. 

_  Indictment  against  A^  by  addition  of  servant,  is  ill ;  but  if  A. 

Checketts         plead  in  abatement,  he  must  give  a  better  addition. 

6  Maule  &  S.  88. 

Rex  v.  Ste-  Every  indictment  must  contain  a  complete  description  of  such 

vens,  5  East       facts  and  circumstances  as    constitute    the   crime,   without  in- 

R    244  •  T~»  •  •  i 

consistency  or  repugnancy,  .nut  except  in  certain  cases,  wwere 
technical  expressions  having  grown,  by  long  use,  into  law,  are 
required  to  be  used,  the  same  sense  is  to  be  put  on  the  words  of 
an  indictment  which  they  bear  in  ordinary  acceptation.  Am- 
biguous, it  shall  be  construed  according  as  the  context  and 
subject  matter  require  it  to  be,  in  order  to  make  the  whole  con- 
sistent and  sensible.  The  word  "  until"  may,  therefore,  be  con- 
strued either  exclusive  or  inclusive  of  the  day  to  which  it  is 
applied,  according  to  the  subject  matter. 

Rex  v.  Brown,        Where  a  statute  made  it  penal  to  exhibit  lights  to  persons  at 

i  Moo.  &  M.     sea  within  a  particular  half  of  the  year,  an  allegation  that  the 

63'  party  exhibited  lights  on  a  particular  day  in  a  particular  month 

within  that  half  year,  is  sufficient. 

Rex  v.  Phil-  Where  an  evil  intent  accompanying  an   act  is  necessary  to 

464  6  EaSt  R    constitute  such  act  a  crime,  the  intent  must  be  alleged  in  the 

indictment  and  proved,  though  it  be  sufficient  to  allege  it  in  the 

prefatory  part  of  the  indictment.     But  where  the  act  is,  in  itself, 

unlawful,  the  law  infers  an  evil  intent;   and  the  allegation  of 

such 
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such  intent  is  merely  matter  of  form,  and  need  not  be  proved  by 
extrinsic  evidence  on  the  part  of  the  prosecutor. 

(K)  Where  an  Indictment  may  be  quashed. 
Page  332. 

THE  court  will  not  quash  a  defective  indictment,  on  the 
motion  of  the  prosecutor,  after  plea  pleaded,  before  another 
good  indictment  be  found. 

An  indictment  against  a  defendant  was  moved  to  be  quashed 
on  the  usual  terms ;  but  the  court  only  allowed  it  to  be  quashed         f    ^ 
on  disclosing  the  name  of  the  prosecutor ;  and  that  the  substituted  Archbold's 
indictment  should  stand  in  the  same  situation  as  the  first  would  C.L.  60.  (4tk 
have  done.  edit->  - 
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(E)  Of  what  Things  an  Infant  is  capable  in  relation  to 
the  Public,  and  in  which  he   shall  answer  for  his 
Neglect. 

Page  345. 

A  N  infant  cannot  be  appointed  to  the  office  of  clerk  of  a  court   Claridge  T. 

of  requests,  where  it  is  part  of  the  duty  of  that  officer  to   Eyelyn, 

.LI  <*i  <»i  T  u       ..    5  Barn,  oc  A* 

receive  the  money  or  the  suitor,  for  the  same  remedies  would  not  gl> 

exist  against  him  as  against  a  person  of  full  age. 

(F)  Of  what  Things  capable,  being  for  his  own  Ad- 

vantage. 

Page  34-7- 

AN  infant  may  sue  on  a  contract  in  part  executed-  By  him,   Warwick  v. 
and  which  is  for  his  benefit.  Bruce, 

2  Maule  &  SI  205.     6  Taunt.  118. 

He  may  bind  himself  apprentice  by  indenture,  because  it  is  Rex  v*  Inhab. 
for  his  benefit;  and  though  he  be  a  pauper  in  the  parish  work-  °  Maule  &' Si 
house  at  the  time  of  his  binding,  and  the  parish  officers  pay  the   257. 
premium,  yet  it  is  not  necessary  that  they  should  sign  the  in- 
denture, or  that  the  justices  should  assent  thereto,  if  the  appren- 
tice be  not  a  parish  apprentice  within  the  meaning  of  the  statute 
43  Eliz.  c.  2. 

A  warranty  of  a  horse  sold,  given  by  an  infant,  is  not  a  con-   Hewlett  v. 

tract  for  his  benefit  on  which  he  can  be  sued.  Haswell, 

4  Camp.  118. 


3  R  3  (I)  Of 
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Goode  v. 
Bennion, 
5  Barn.  &  A. 
147. 


(I)  Of  the  Acts  of  Infants,  as  they  are  good,  void,  or 

voidable. 

Page  354. 

THOUGH  an  infant  partner  in  trade  is  not  liable  as  a  partner 
during  his  infancy,  yet,  where  he  holds  himself  out  as  a  partner, 
and  continues  to  act  as  such  till  within  a  short  period  of  his 
attaining  twenty-one,  it  is  his  duty  to  notify  his  disaffirmance  of 
the  partnership  after  attaining  twenty-one ;  and  if  he  neglect  to 
do  so,  he  is  responsible  to  the  persons  who  trust  the  partnership 
with  goods  subsequently  to  the  infant's  attaining  twenty-one,  on  the 
credit  of  the  partnership. 

An  infant,  captain  in  the  army,  is  liable  to  pay  for  a  livery 
ordered  for  his  servant,  as  necessaries  proper  for  one  in  his  con- 
8  Term  R.  578.  dition  of  life;  but  not  for  cockades  ordered  for  the  soldiers  of  his 
company. 

A  replication  to  plea  of  infancy,  averring  that  the  infant,  after 
the  promises,  attained  twenty-one,  and  that  before  the  exhibiting 
the  bill  he  ratified  the  promises,  is  good  after  verdict,  though  it 
does  not  allege  that  the  infant  ratified  after  he  came  of  age. 

A  promise  made  subsequent  to  the  commencement  of  the 
action,  is  not  sufficient  to  sustain  a  replication  that  the  infant 
ratified  after  he  came  of  age. 

If  an  infant  pays  money  with  his  own  hand,  without  a  valuable 
consideration,  he  cannot  recover  it  back  again. 
Wilmot's  notes,  177.  226.  n. 
Clough  v.  An  infant  cannot  be  bound,  by  any  article  entered  into  during- 

dough,  5Ves.  minority,  as  to  her  real  estate,  but  may  refuse  to  be  bound,  and 
abide  by  the  interest  the  law  casts  upon  her,  which  nothing  but 
her  own  act,  after  the  period  of  her  majority,  can  fetter  or  affect. 
Shipbrooke  v.         ^n  m^ant  suitor  is  bound  by  laches  in  the  suit. 
Hinchinbrooke,  13  Ves.586. ;  and  see  3  Madd.494, 

Where  an  infant,  by  solicitation,  obtained  from  his  trustees  a 
transfer  of  part  of  his  stock,  a  few  months  before  he  came  of 
age,  and  after  coming  of  age  received  a  transfer  of  the  residue, 
and  then  assigned  all  his  property  to  two  creditors  who  had 
struck  a  docket  against  him,  they  agreeing  not  to  prosecute  the 
docket;  this  was  held  a  fraud  in  the  infant:  and  that  by  receiving 
the  residue  of  the  stock  when  of  age,  he  recognised  the  previous 
transfer ;  and  therefore,  and  because  the  agreement  was  contrary 
to  the  spirit  of  the  bankrupt  laws,  the  two  assignees  of  the  infant 
were  held  not  entitled  to  call  for  a  repayment  of  the  money 
paid  during  the  infancy. 

An  infant  of  seventeen  appoints  a  guardian  by  deed :  this 
does  not  preclude  an  application  to  the  court  to  appoint  a 
guardian. 

Where  A.t  an  infant,  was  articled  to  an  attorney,  with  a  pro- 
viso that  he  should  not  practise  at  any  time  within  certain  limits, 

and 


Hands  v. 
Slaney, 


Cohen  v.  Arm 
strong, 

1  Maule  &  S. 
724. 

Thornton  v. 
Illingworth, 

2  Barn.  &  C. 
824. 

Holmes  v. 

BJogg, 

8  Taunt.  508. 


Cory  v. 
Gertchen, 
2  Macld.  R. 
40. ;  and  see 
4  Ves.  365. 


Curtis  V. 
Rippon, 
4Madd.  462. 

Capes  v.  Hut' 
ton,  2  Russ. 
R. 557. 
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and  a  covenant  by  his  father,  that,  within  a  month  after  his  full 
age,  he  should  execute  a  bond  accordingly,  and  the  infant  served 
under  the  articles  three  years  after  his  full  age,  and  with  know- 
ledge of  the  purport  of  his  articles,  an  injunction  to  restrain  him 
from  practising  within  the  limits,  contrary  to  the  articles,  was 
refused  with  costs. 

With  respect  to  infant  trustees  and  mortgagees  (vide  p.  368), 
the  statute  7  Ann.  c.  19.  and  also  the  4  G.  3.  c.  16.  are  repealed 
by  the  6  G.  4.  c.  74.,  intituled  An  Act  for  consolidating  and 
amending  the  laics  relating  to  conveyances  and  transfers  of  estates 
and  funds  vested  in  trustees,  Kho  are  infants,  idiots,  lunatics,  or 
trustees  of  unsound  mind,  or  v:ho  cannot  be  compelled,  or  refuse  to 
act,  and  also  the  la~^s  relating  to  stocks  and  securities  belonging  to 
infants,  idiots,  lunatics,  and  person  of  unsound  mind.  But  as  to 
proceedings  commenced  under  the  repealed  acts,  before  the 
passing  of  the  new  act,  they  may  be  proceeded  in  according  to 
the  provisions  of  the  repealed  acts,  or  of  the  new  act,  as  may 
be  most  expedient. 

And  by  §  2.  it  is  enacted,  that  when  any  person,  seised  or 
possessed  of  any  lands,  $c,  or  other  property,  or  any  estate  or 
interest  therein,  upon  any  trust,  or  by  way  of  mortgage,  shall  be 
under  twenty-one,  it  shall  be  lawful  for  such  infant,  by  direction 
of  the  Court  of  Chancery  or  Exchequer,  or  of  the  Duchy  Cham- 
ber of  Lancaster,  or  Exchequer  of  the  county  palatine  of  Chester, 
or  the  Chancery  of  the  county  palatine  of  Lancaster  or  Durham, 
or  the  Courts  of  Great  Session  in  Wales  (if  the  lands  are  situate 
in  the  jurisdiction  of  those  courts  respectively),  to  convey, 
release,  surrender,  assign,  or  otherwise  assure  such  lands,  Sfc. 
to  such  person  and  in  such  manner  as  the  said  courts  respect- 
ively shall  direct;  and  every  such  conveyance,  Sfc.  shall  be  as 
effectual  as  if  the  infant  executing  the  same  were  of  full  age. 

And  by  §  9.  all  such  infants,  idiots,  fyc.  shall  and  may  be  em- 
powered and  compelled,  by  the  order  therein-before  mentioned, 
to  make  such  conveyance,  assurance,  fyc.  in  like  manner  as 
trustees  of  full  age  and  sound  mind  are  compellable  to  convey, 
assure,  tyc. 

A  person  is  liable  on  a  bill  of  exchange  accepted  after  he  was 
of  age,  though  drawn  while  he  was  an  infant. 

But  if  goods  are  delivered  to  a  carrier  by  the  vendor,  addressed 
to  the  purchaser,  while  the  latter  is  under  twenty-one,  but  they 
do  not  reach  him  till  he  has  attained  twenty-one,  infancy  is  a 
good  defence  to  an  action  for  the  price ;  for  the  goods  vested  in 
him  immediately  on  delivery  to  the  carrier,  and  he  might  have 
been  sued  immediately. 

The  testamentary  guardians  of  an  infant  sold  part  of  his 
estates  for  the  purpose  of  redeeming  the  land  tax  under  38  G.  3. 
c.  60.  by  which,  in  cases  of  sales  of  estates  of  infants  for  the 
purposes  of  that  act,  it  is  provided,  that  the  purchase  money 
shall  be  paid  into  the  Bank  of  England  in  manner  therein  directed. 
The  purchaser  of  part  of  the  property  paid  his  purchase-money 

3  R  4  to 


6G.4.  c.  74.; 
and  see,  under 
tit.  Idiots  and 
Lunatics,  Ad- 
denda, ante, 
the  1  \V.  4. 
c.  65.  which 
partially  re- 
peals the 
6G.4-  c.  74. 


§2. 


§9. 


Stevens  V. 
Jackson, 
4Carap.  164. 

Griffin  v. 
Langfield, 
3  Camp.  254. 


Hicks  v.  Mo- 
rant,  3  Young 
&  J.  286. 
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to  the  agent  of  the  vendor,  who  was  also  agent  to  the  purchaser, 
and  the  conveyance  was  executed.  The  agent  did  not  pay  the 
money  into  the  bank,  but  misapplied  it.  The  purchaser  entered 
into  possession,  and  continued  in  such  possession  for  many  years, 
paying,  however,  the  land-tax.  The  heir  at  law,  upon  his  attain- 
ing twenty-one  years,  settled  accounts  with  his  guardians,  and 
afterwards  continued  to  employ  the  same  agent,  with  whom  he 
some  years  afterwards  settled  an  account;  and  for  the  balance, 
including  the  purchase-money,  took  from  such  agent  a  security, 
which,  however,  proved  valueless.  Nearly  twenty  years  after 
attaining  his  age,  the  heir  brought  an  ejectment  against  the  pur- 
chaser; to  restrain  which,  and  to  obtain  a  confirmation  of  the 
contract,  the  purchaser  filed  his  bill.  The  court  dismissed  the 
bill,  but  \rithout  costs. 

4.    Where  voidable  as  to  the  Infant  shall  yet  bind  others. 
Page  369. 

If  an  apprentice,  on  coming  of  age,  avoid  his  indentures,  as 
he  may  do,  this  shall  not  discharge  the  covenant  of  his  father 
for  his  service  during  the  whole  term  of  apprenticeship. 

(K)  Of  the  Privileges  of  Infants  in  Suits  and  Actions 
by  and  against  them  :  And  herein, 

2.  How  they  are  to  appear  when  they  sue  or  are  sued. 
Page  382. 

Where  judgment  of  nonsuit  is  given  in  an  action  against  an 
infant,  it  is  no  ground  of  error  that  the  infant  appeared  by 

418.;  and  see  attorney,   though  it  is   so   where  the  judgment  is  against  the 
1  Moo.  250.  J 


Coming  v. 
Hill,  5  Barn. 
&  A.  59. ;  and 
we  Id.  584. 


Bird  v.  Pegg, 
5  Barn.  &  A. 


Lech  mere  v. 
Brasier,  sJac. 
&  Walk.R. 
287. 


(L)  Of  the    Privilege  of  Infancy  as   to  the    Parol's 

demurring. 

Page  387. 

IT  seems  that  on  a  bill  by  simple-contract  creditors  against 
the  infant  heir  of  a  trader  under  the  47  G.  y.  c.  74.  for  sale  of 
his  real  estate,  the  parol  will  demur  as  it  does  in  suits  for  the 
same  object  by  specialty  creditors,  for  the  statute  meant  only 
to  put  simple  contract  creditors  on  a  footing  with  specialty 
creditors. 


But  where  the  estate  descending  is  subject  to  a  lien  or  equit- 
able charge,  the  parol  will  not  demur  in  a  suit  by  creditors  ; 
since  the  incumbrancers  would  be  entitled  to  an  immediate  sale, 
and  the  parol  would  not  demur  against  them,  and  it  is  indifferent 
to  the  infant  heir  in  what  suit  the  sale  takes  place. 


Brookfield  v. 

Bradley,  Jac. 

R.632. 

These  cases 

were  prior  to 

the  1  W.  4. 

c.  47.  §  10.,  wh'ch  enacts  that  in  actions  by  and  against  infants,  the  parol  shall  not  demur, 

but  the  proceeding  shall  be  carried  on  as  effectually  as  proceedings  could  before  the  act  be 

carried  on  by  or  against  infants,  where  according  to  law  the  parol  did  not  demur. 

But 
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But  where  an  estate  descends  to  the  infant  heir  subject  to  a  Scarth  v.  Cot- 
trust  to  sell  for  payment  of  certain  incumbrances,  it  cannot  be  ton,  Gas. temp, 
resorted  to  for  payment  of  other  specialty  debts  during  the  frQm'tj,e  p>eg> 
minority  of  the  heir.  Book,  B.  ns5. 

fol.  518.    Jac.  R.  635. 

Where  a  bill  for  a  partition  was  filed  against  infant  cestui  que  Attorney- 
tnists,  the  court  directed  the  conveyance  to  be  respited  till  they  j  ^e;[^OI^' 
attained  twenty-one.  i  Madd.  214. 

INFORMATIONS. 

(C)  In  what  Manner  they  are  to  be  laid. 
Page  411. 

T  N  an  information  for  postdating  a  draft,  it  is  not  necessary  to  Attorney- 
set  it  out  in  the  language  in  which  it  was  originally  drawn.       General  v. 

Valabreque,  Wightw.9. 

Where  an  information  on  the  statute  33  G.  3.  c.  52.  §  62.  Rex  v.  Ste- 
prohibiting  officers  of  the  East  India  Company  residing  in  India  ^ens>  5  East 
from  receiving  presents,  charged  that  the  defendants  being 
British  subjects  on  the  1st  January  1794,  and  from  thence  for 
a  long  time,  to  wit  until  the  29th  November  1 795,  held  certain 
offices  under  the  company,  and  during  all  that  time  resided  in 
the  East  Indies,  and  that  whilst  they  held  the  said  offices  as 
aforesaid,  and  whilst  they  resided  in  the  East  Indies  as  aforesaid, 
to  wit,  on  the  29th  November  1795,  they  received  certain  presents ; 
it  was  held,  that  the  context  showed  that  the  word  until  was  to 
be  taken  inclusive  of  the  29th  November  1795,  but,  that  if  it  had 
been  incapable  of  receiving  an  inclusive  construction,  the  words 
under  the  first  videlicet  "  until  the  29th  of  November  1795," 
could  not  have  been  rejected  as  surplusage,  for  that  can  never 
be  where  the  allegation  is  sensible  and  consistent  in  the  place 
where  it  occurs,  and  not  repugnant  to  antecedent  matter,  though 
laid  under  a  videlicet  and  however  inconsistent. 

An  introductory  averment  in  an  information  that  outrages  had  Rex  v.  Salter, 
been  committed  in  and  in  the  neighbourhood  of  N.  is  divisible,  4  Alaule  &  S. 
so  that  it  need  not  be  proved  that  they  were  committed  in  both  5o2' 
places,  and  fourteen  or  fifteen  miles  from  N.  may  be  considered 
in  the  neighbourhood. 

An  information  on  51  G.  3.  c.  87.  (prohibiting  brewers  from  Attorney* 

receiving  certain  articles)  charging  a  receiving  and  taking  into  General  v. 

•          •  •  kino1    5  Price 

possession,  is  not  maintainable  where  it  is  proved  that  the  act  of  195*" 

receiving  was  antecedent  to  the  statute,  though  the  possession 
had  continued  ever  since. 


(D)  Of 
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(D)  Of  filing  an  Information,  the  Proceedings  thereon, 
and  the  Provisions  made  herein  by  Statute. 

Page  411. 

Davies  v.  Bint,  A  N  information  for  penalties  under  the  game  law  is  not  an 
2  Barn.  &  C.  information  within  the  meaning  of  the  4-8  G.  3.  c.  58., 

586>  whereby  if  the  defendant  neglect  to  appear  and  plead,  the  prose- 

cutor is  at  liberty  to  enter  an  appearance  and  plea  of  not  guilty 
for  the  defendant ;  and  therefore  where  the  prosecutor  had 
entered  an  appearance  and  plea  of  not  guilty  for  the  defendant, 
and  a  verdict  had  been  found  against  the  defendant,  the  court 
set  aside  the  verdict  for  irregularity.  The  48  G.  3.  c.  58.  is 
confined  to  offences  as  to  which  the  King's  Bench  has  exclusive 
jurisdiction  by  indictment  or  information. 

.  Evidence  to  the  character  of  a  defendant  is  not  admissible  on 

Generafv.         ^e  ^V1'd^  °^  an  information  in  the  Exchequer. 
Bowman,  2  Bos.  &  P.  552.  n. 

At  p.  415,  it  is  stated,  on  the  authority  of  Rex  v.  Richardson 

9  East,  469.,  that  the  32  G.  3.  c.  58.  enabling  defendants  in  quo 

warranto  to  plead  double,  is,  as  well  as  the  9  Ann.  c.  20.,  confined 

R      '  Hieh-     to  corPorate  offices ;  but  in  a  late  case  the  court  discharged  a 

more,  5  Barn,    rule  for  quashing  an  information  for  exercising  the  office   of 

&  A.  771.         bailiff  in  a  borough,  although  not  a  corporate  office,  since  the 

information  was  founded  on  the  common  law.     Quaere^  Whether 

in  such  a  case  the  defendant  can  plead  several  matters. 

The  stat.  32  G.  3.  c.  58.,  which  enables  the  defendant  to  plead 
2  Chitt.  R.        tne  limitation  of  six  years  to   a   quo  warranto,  does   not  apply 
where  there  is  a  continuing  disability,  as  where  a  burgess  has 
accepted  the  office  of  town-clerk  which  he  still  holds. 

Rex  v.  VV.  ^n  a  (luo  warranto  for  exercising  the  office  of  mayor,  if  issue  is 

Smith,  joined  that  the  presiding  officer  at  the  defendant's  election  as 

5  Maule  &  S.    mayor  was  not  mayor,  the  title  of  the  presiding  officer  to  be 

271  •  mayor,  and  not  merely  whether  he  was  mayor  de  facto,  is  put  in 

issue,  and   evidence  is  admissible  to  show  that  such  presiding 

officer  was  not  duly  elected  mayor. 

Rexv.  Hughes,  But  the  title  of  the  electors  (being  corporators)  cannot  be 
4  Barn.  &  C.  questioned  in  a  proceeding  against  the  elected,  since  they  may  be 
36S-  ousted  by  quo  warranto  ,-  therefore  where  in  quo  warranto  for 

usurping  the  office  of  mayor  the  defendant  pleaded  duly  elected, 
and  the  replication  stated  that  there  were  two  candidates,  that 
fifty  good  votes  tendered  for  the  losing  candidate  were  improperly 
rejected,  and  that  others  were  improperly  admitted  to  vote  for 
the  defendant,  and  that  the  majority  of  legal  votes  was  in  favour 
of  the  other  candidate ;  the  replication  was  held  bad,  not  only  as 
being  a  mere  argumentative  denial  of  the  defendant's  being  duly 
elected,  but  also  for  attempting  to  put  in  issue  the  title  of  the 
electors  being  corporators  de  facto. 

Rex  v.  Hill,  1°  a  9UO  warranto  for  usurping  the  office  of  a  burgess  of 

1  Barn.  &  C.     Monmoitth,  pleas  setting  forth  the  defendant's  election  according 

426.  to 
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to  alleged  custom  and  charter,  and  stating  that  the  notice  of  the 
election  was  by  immemorial  custom  by  ringing  a  bell,  are  bad, 
for  such  a  notice  is  not  reasonable. 

It  cannot  however  be  laid  down  generally,  that  there  cannot 
be  a  lawful  meeting  to  elect  a  burgess  without  a  notice  to  every 
member  of  each  select  body  electing  of  the  purpose  of  the  meet- 
ing, for  if  all  the  members  of  each  select  body  electing  were 
present  and  concurred  in  the  election,  the  election  would  be 
good  without  notice ;  and  therefore  to  a  plea  (to  a  quo  warrant o 
information  for  exercising  the  office  of  burgess),  stating  the 
defendant's  election,  in  pursuance  of  the  custom  and  charter  of 
the  borough,  by  the  mayor  and  majority  of  the  aldermen  and 
majority  of  the  capital  burgesses,  being  the  major  part  of  the 
common  council  at  meeting  duly  assembled,  a  replication  alleging 
that  no  notice  of  the  purpose  of  the  meeting  was  given  to  the 
aldermen  or  capital  burgesses  of  the  borough  was  held  bad. 

On  a  quo  ucarranto  it  appeared  that  by  the  charter  of  the 
borough  there  were  to  be  ten  aldermen  and  ten  capital  burgesses, 
and  vacancies  in  the  body  of  aldermen  were  to  be  filled  up  out 
of  the  capital  burgesses ;  it  was  held,  that  the  acceptance  of  the 
office  of  alderman  by  a  capital  burgess,  even  under  a  void  elec- 
tion, operated  as  a  surrender  of  the  latter  office,  and  that  a 
person  so  elected  and  afterwards  ousted  on  quo  ^arranto,  was 
thereby  restored  to  his  office  of  capital  burgess.  And  therefore, 
where  a  capital  burgess  became  an  alderman  de  facto  by  means 
of  a  void  election,  and  in  the  character  of  alderman  attended  and 
voted  at  an  election  of  mayor,  but  was  afterwards  ousted  on  quo 
icarranto,  it  was  held,  that  he  could  not  be  considered  as  having 
attended  and  voted  as  a  capital  burgess. 

Where,  on  application  for  a  quo  warranto  against  a  constable, 
the  affidavits  in  support  of  the  rule  stated  a  custom  for  fifty 
years  back,  and  as  long  as  deponents  could  recollect,  to  elect  a 
constable  in  a  particular  mode,  but  did  not  state  that  they  be- 
lieved such  custom  to  be  immemorial,  it  was  held  not  sufficient. 

The  office  of  register  and  clerk  of  the  Court  of  Request  in  the 
city  of  Bristol,  created  by  statute,  is  not  an  office  within  the 
meaning  of  9  Ann.  c.  20.,  (see  p.  415.)  and  therefore  judgment 
having  been  given  for  the  defendant  on  a  quo  "wan-anto  for  using 
it,  he  was  held  not  entitled  to  costs. 

To  a  quo  warranto  for  usurping  the  office  of  bailiff  of  the 
borough  of  Stockbridge,  being  an  office  "  of  great  trust  and  pre- 
"  eminence  within  the  borough,  touching  the  rule  and  govern- 
"  ment  of  the  borough,  and  the  election  and  return  of  members 
"  to  serve  in  parliament  for  the  borough ; "  the  defendant's 
pleas  showed  that  he  had  been  elected  to  the  office,  and  traversed 
"  that  the  office  was  one  touching  the  rule  and  government  of 
"  the  borough."  There  were  several  replications  taking  issue 
on  the  facts  stated  as  inducement  to  the  defendant's  traverse  (but 
they  did  not  notice  the  traverse),  and  special  replications  setting 
up  various  customs  as  to  the  election  of  bailiffs,  to  which  repli- 
cations the  defendant  demurred ;  it  was  held,  that  the  defendant, 

not 


Rex  v.  Chet- 
wynd,  7  Barn. 
&  C.  695. 
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886. 
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ball,  6  Barn.  & 
C.  139. 


Rex  v.  Lane, 
5  Barn.  &  A. 

488. 


Rex  v.  Hall, 
1  Barn.  &  C. 

237. 


Rex  v.  M'Kay, 
4  Barn.  &  C. 
351. 


988 


ADDENDA. 


Rex  v. 
Benney, 
1  Barn.  & 
Adol.  684. 


not  having  traversed  that  the  office  was  one  of  "  great  trust  and 
"  pre-eminence  within  the  borough,  touching  the  election  and 
"  return  of  burgesses  to  serve  in  parliament,"  had  admitted  it  to 
be  so,  and  that  for  such  an  office  a  quo  tvarranto  would  lie ;  and 
2dly,  that  the  general  replications  being  clearly  good,  and  the 
demurrer  being  to  all  the  replications,  judgment  must  be  given 
for  the  crown.  Qucere,  Whether  the  special  replications  were 
good  ? 

On  a  motion  for  a  quo  warranto  against  a  corporator  for 
irregularity  in  his  election,  it  is  no  answer  that  the  relator 
frequently  acted  with  the  party  against  whom  he  applies  in 
corporation  business,  during  the  two  years  following  such  party's 
election,  the  relator  not  being  shown  to  have  concurred  in  that 
election,  nor  is  the  relator  disqualified  by  the  mere  circumstance 
of  having  formerly  taken  part  in  other  elections,  when  the  same 
irregularity  existed  but  was  not  noticed. 


INJUNCTION. 

(A)  Of  the  several  Kind  of  Injunctions,  and  when  to 

be  granted. 

Page  422. 

Goldschmidt  A  JUDGE  at  nisi  prius  will  not  take  a  cause  out  of  its 
v.  Marryatt,  proper  course,  in  order  to  avoid  the  effect  of  an  injunction 

1  Camp.  R.  which  is  about  to  be  granted,  though  the  injunction  is  not  upon 
As9tothe  the  merits. 

motion  to  extend  the  common  injunction  to  stay  trial  (vide  note,  p.  423.),  it  is  now  settled 
that  to  ground  such  motion,  the  plaintiff  in  equity  must  swear  that  he  believes  the  answer 
will  furnish  discovery  material  to  the  defence  at  law.  Appleyard  v.  Seton,  16  Ves.  223. 
White  v.  Steinwacks,  19Ves.  84.  Bishton  v.  Birch,  2  Ves.  &  Bea.  41.  Killing  v.  Killing, 
Eden  on  Inj.  84.  Rodenhurst  v.  Tudman,  1  Turner  &  Russ.  305.  ;  and  that  it  is  not  enough, 
as  formerly  held,  Partington  v.  Hobson,  16  Ves.  R.  220.  Nelthorpe  v.  Law,  13  Ves.  323.,  to 
swear  that  he  cannot  safely  go  to  trial  without  the  answer.  Although  the  answers  are  come 
in,  yet  it'  the  plaintiff  in  equity  has  got  a  commission  to  examine  witnesses,  he  is  entitled  to  the 
injunction  to  stay  trial  till  the  return  of  the  commission.  White  v.  Steinwacks,  19  Ves.  84. 
If  the  application  is  made  immediately  before  the  assizes,  or  there  has  been  any  laches  in  the 
plaintiff  in  equity,  the  application  will  be  refused.  Blacoe  v.  Wilkinson,  13  Ves.  454.  Field 
v.  Beaumont,  3  Madd.  102.  1  Swanst.  204.  The  application  may  be  made,  although  by  the 
rules  of  the  court  the  defendant  must  put  in  his  answer  before  the  trial  can  take  place. 
Taylor  v.  Leigh,  2  Jac.  &  W.  388.  An  answer  filed  is  a  sufficient  objection  to  the  motion  ; 
but  if  the  defendant  submit  to  exceptions  the  order  will  be  made,  an  insufficient  answer  being 
as  no  answer.  Bishton  v.  Birch,  1  Ves.  &  Bea.  366.  To  prevent  the  motion  the  answer  must 
be  filed  on  the  evening  before  the  seal  day  at  latest.  Whitehouse  v.  Hickman,  1  Sim.  &  Stu. 
102.  Under  special  circumstances  the  motion  may  be  made  without  first  obtaining  the  com- 
mon injunction.  Raphael  v.  Birdwood,  3  Meriv.  R.  229.  n.  And  the  plaintiff  in  a  bill  of  inter- 
pleader may  move  at  once  for  a  special  injunction  on  payment  of  money  into  court  without 
first  obtaining  the  common  injunction.  Vicary  v.  Widger,  1  Sim.  R.  15. 

Bannister  v.  The  court  granted  an  injunction  principally  on  the  ground  of 

^ne  alteration  made  in  the  property:  viz.  in  converting  a  private 
,  f      .,  J  c  u       i      »    i       • 

nouse  into  a  shop  for  the  purpose  of  a  coachmaker  s  business. 


Sadler,  14  Ves. 
526.;  and  see 
Eden  on  Inj. 
th.  8. 


As 
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As  neither  a  customary  tenant  without  leave  of  the  lord,  nor  Grey  v.  Duke 
the  lord  without  licence  from  the  copyholder,  can  open  and  work  °*  Northum- 
new  mines   (without  a  special  custom),   an  injunction  will  be   ^y^  '236 
granted  against  a  lord  preparing  to  open  a  mine  and  dig  for  coal   17  yes'  231! 
on  the  land  of  a  copyholder. 

A  court  of  equity,  considering  the  peculiar  nature  of  mining  Ibid. 
concerns,  in  which  an  immense  expenditure  is  required  to  renew  Birmingham 

operations  which  have  once  been  stopped,  will  rarely  interpose  ^anal  ^°m- 
i       •    •          •         -n    i        -i  ii-ii          i  t    ~     pany  v.  Lloyd, 

by  injunction  till  the  right  has  been  established  at  law;  and  it   isVes.  515  • 

will  be  particularly  unwilling  to  lend  its  assistance  where  the  de-  and  see 
fendant  happens  to  be  tenant  for  life  under  a  settlement,  and  if  19  Ves.  159. 
it  does  will  not  continue   the   injunction  without   securing   the 
means  of  a  speedy  trial.     It  will  also  refuse  to  interpose  if  the 
plaintiff  has  been  guilty  of  laches,   since  persons  will  frequently 
stand  by  and  see  expenditure  incurred,  and  if  it  turns  out  pro- 
fitable set  up  their  claim,  if  otherwise  they  will  have  nothing  to 
do  with  it. 

An  injunction  may  be  granted  to  restrain  permissive  as  well  as  Caldwall  v. 

voluntary  waste.  ?  ™'ls? 

»  2  Men  v.  408. 

An  injunction  will  be  granted  to  restrain  tenant  for  life  from  Wright  v. 
committing  waste,  though  she  be  construed  tenant  for  life  con-  Atkyns, 
trary  to  probable  intention  of  the  testator  but  according  to  the    i13es'          ^ 
settled  construction  of  precatory   words  in  a  will :   the  devise 
being  to  A.  and  her  heirs  for  ever,  "  in   the   fullest  confidence 
"  that   after  her  decease  she  will  devise  the  property   to   my 
family."    The  devisee  being  held  tenant  for  life,  the  consequence 
must  follow  that  she  is  impeachable  of  waste. 

It  is  settled  that  trustees  to  support  contingent  remainders   *-,.•.      n  ^ 
~,        t-ii  r  •   .         •  Lrartn  v.  Cot- 

may  me  a  bill  for  an  injunction  to  stay  waste.  ton  j  Dick. 

135.    Stansfield  v.  Habergham,  10  Ves.  273. ;  and  see  2  Madd.  R.  157. 
A  lease  renewable  for  ever  in  Ireland  is  regarded  so  much  as  Calvert  v. 
a  perpetuity,  that  Lord  Redesdale  refused  an  injunction  to  restrain  9af°?.' 2  Scho- 

.  f  ...         . •     i  cc  L.er.  561. 

a  tenant  irom  cutting  timber. 

As  to  ornamental  timber  (see  p.  425.)  the  principle  of  protect-  Day_v.  Merry, 
ing  it   by   injunction  has  lately  been   held  to  extend  to  trees    M.\t£f7*" 
planted  tor  excluding  objects  from  the  view. 

The  court  only  protects  timber  which  has  been  planted  for  or-  Lord  Mahon 
nament,  and  will  not  act  on  affidavits  simply  statimj  that  the  ^'  Lord  -?rta?^ 
timber  is  ornamental.  S°p,e' 5  Madd' 

lAi     J  — 1>. 

In  a  late  case  the  doctrine  of  equitable  waste  was  much  dis-  Attorney- 
cussed  and  considered;  and  the  Vice-Chancellor  held,   that  a  General  v. 
tenant  in  tail  was  not  liable  to  be  restrained  from  cutting  timber  Puke  jj!  Alarl" 
to  any  extent,  on  the  mere  ground  that  he  was  by  act  of  Parlia-  3  Madd.' 498. 
ment  prevented  from  barring  his  issue  and  those  in  remainder  as 
an  ordinary  tenant  in  tail  may  do.     But  the  tenant  in  tail  (the 
Duke  of  Marlborough]  being  by  the  5  Ann.  c.  3.  bound  to  main- 
tain Blenheim  House,  the  Vice-Chancellor  held,  that  he  was  con- 
sequently not  at  liberty  to  cut  trees  which  were  essential  to  its 
ornament  or  shelter. 

Though 
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Smith  v.  Col-  Though  it  has  become  the  practice  to  grant  injunctions  for 
PHsworth'V9'  Waste  in  Cases  of  tresPass  without  privity  of  estate,  this  will  not 
Hopton,  be  granted  where  the  title  of  the  plaintiff  is  disputed.  (P.  428.) 

6Ves.51.    19  Id.  147.  Lee  v.  Lee,  54  Harg.  MSS.  158.;  but  see  Sir  W.  Grant's  observations, 

5  Meriv.  173. 

Richards  v.  "^n  injuncti°n  may  be  obtained  by  a  lord  to  restrain  a  copy- 

Noble,  holder  from  committing  waste. 

3  Meriv.  R.  673. ;  sed  vide  Dench  v.  Bampton,  4  Ves.  700. 

Humphreys  v.        ^  mortgagee  is  entitled  to  restrain  a  mortgagor  from  cutting 
Harrison,          down  timber  if  the  land  without  it  is  a  scanty  security. 
1  Jac.  &  W.  581. 

Eden  no  Inj.         Injunctions  are  granted  to  restrain  the  violation  by  a  tenant  of 

981  particular  covenants  in  leases. 

Onslow  v.  And  so  also  to  restrain  a  tenant  from  year  to  year  (who  is 

~~7^ »        m  as  much  bound  as  a  tenant  for  a  longer  period  to  manage  his 

sed  vide  2  Ves'.  farm  in  a  husbandlike  manner)  from  removing  crops,  manure,  fyc, 

6  Bea.  349.  except  according  to  the  custom  of  the  country. 

Drury  v.  Mo-         So  also  to  restrain  a  tenant  from  ploughing  up  pasture,  as 

lines,  6  Ves.      being  a  breach  of  a  covenant  in  the  lease  to  manage  pasture  in  a 

328>  husbandlike  manner. 

Pratt  v.  So  to   restrain  him  from  sowing  mustard,  saffron,  woad,  or 

Brett,  2  Madd.  other  deleterious  crops,  as  being  contrary  to  the  course  of  hus- 

R<62<  bandry. 

Mayor,  &c.  of        A  covenant  to  repair  and  to  surrender  buildings  in  good  con- 

Hed»e"  V          dition  at  the  end  of  the  term,  does  not  preclude  a  landlord  from 

is  Ves. '355.      obtaining  an  injunction  against  pulling  down  and  carrying  them 

away  just  before  the  end  of  the  term. 

Roper  v.  Wil-       If  a  landlord,   having  taken  covenants  not  to  build  except  ac- 
lai?s'R    ur~      cording  to  a  certain  plan,  himself  acquiesce  in  deviations  from 
that  plan  without  coming  to  the  court,   he  cannot  afterwards 
obtain  an  injunction  to  restrain  other  deviations. 

Wither  v.  Deans  and  chapters,  it  seems,  may  be  restrained  by  injunction 

of^'inchester  at  su^  °  tne  crown  fr°m  committing  waste,  but  not  on  the  appli- 
3  Meriv.  421.'  cation  of  a  party  having  no  interest. 

Kerrison  v.  The   Court  of  Chancery  refused   to   continue  an   injunction 

Sparrow,  against  commissioners  of  sewers'  removing  a  float,  and  thereby 

9  Ves.     9.      reducing  the  height  of  water  in  a  navigable  river,  on  the  ground 

that  there  was  a  shorter  remedy  by  certiorari  in  the  Court  of 

King's  Bench,  which  court  interferes  with  caution  in  such  cases. 

»  •  ,-»  • 

.  It  is  no  objection  to  obtaining  an  injunction  tor  a  nuisance, 

General  v.        that  the  plaintiff  has  also  commenced  an  action. 

Nicholl,  19  Ves.  687. ;  and  see  2  Russ.  R.  121. 

Casamajor  v.          An  injunction  may  be  obtained  against  a  purchaser  under  a 

Strode,  1  Sim.  decree)  not  having  paid  his  purchase-money,  to  restrain  waste, 

81 '       though  he  is  not  a  party  to  the  suit. 

Ex  parte  Where  a  negotiable  instrument  has  been  given  for  an  illegal 

Harding,  consideration,  or  where  for  any  other  reason  the  holder  is  not 

B  24  37          entitled  to  negotiate  it,  the  court  will  grant  an  injunction  to 
Eden  on  Inj.     restrain  its  indorsement  or  negotiation. 
293.    Wynne  v.  Jackson,  2  Russ.  R.  351. 

And 
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And  even  though  the  holders  have  given  good  consideration  Hood.  v. 
for  the  bill,  still  it'  it  is  an  acceptance  by  one  of  several  partners   nSt??p  l        s' 
for  his  private  debt,  and  the  holders  knew  that  it  was  accepted 
without  the  privity  of  the  partners,  such  holder's  will  be  restrained 
from  endorsing  it  away. 

An  injunction  has  in  like  manner  been  granted  to  prevent  an   Thompson  v- 
i  *u  *-c  c  c       u-  Smith,  iMadd. 

endorsement  on  the  certificate  or  registry  or  a  ship.  j^  39^ 

So  it  was  granted  to  restrain  a  steward  from  transferring  stock  Chedworth  y. 
standing  in  his  name,  upon  strong  evidence  that  it  was  the  pro-   Edwards, 
duce  of  his  master's  property;  on  the  principle,  that  he  who   ?      -j  th't 
mixes  his  own  property  with  another's  is  liable  to  lose  all.  a  subsequent 

case  Lord  Eldon,  upon  a  consultation  with  Lord  Ellenborough,  thought  he  had  gone  too  far. 
Cox  v.  Paxton,  2  Madd.  Ch.  155.  (2d  edit.) 

Formerly,  in  order  to  restrain  a  transfer  of  stock  it  was  neces-  Edridge 
sary  to  make  the  body  or  company  parties.     But  this  is  now 
altered  by  39  &  40  G.  3.  c.  36.   which  empowers  any  court  of  336.;  and  see 
equity  to  order  the  Bank,  East  India  Company,  and  South  Sea  Stead  v.  Clay, 
Company  to  suffer  a  transfer,  or  to  pay  dividends,  or  to  issue  an  *Russ-  550. 
injunction  restraining  those  companies  from  making  such  transfer, 
&c.  although  those  companies  are  not  parties. 

An  injunction  will  be  granted  to  restrain  part-owners  of  a  ship  Haly  v.  Good- 

from  sailing  till  the  unascertained  share  of  the  plaintiff  is  ascer-  son>  2  Meriv. 
.    •       i  ?   .  .  i    i       T>  i   •     TO  T?~  Christie 

tamed,  and  the  proper  security  settled.     But  the  plaintiff  must  v  Cra<™, 

apply  without  laches ;  and  the  court  will  not  restrain  the  sailing   id.  197. 
on  the  mere  ground  that  there  are  goods  on  board  as  to  which  Goodhart  v. 
the  party  applying  has  a  right  of  stoppage  in  transmit.  &°w'  3*™' 

If  executors  or  administrators,  either  through  misconduct,  in-  Etien  on  inj. 
solvency,    or    bankruptcy,    are    bringing   the    property    of  the  300.  Middle- 
deceased  into  danger,  an  injunction  will  be  granted  to  restrain  ton  T>  Dods- 
them  from  getting  in  the  assets,  and   a  receiver  will   be  ap-  **'6 Harrison 
pointed,  v.  Cockerel!, 

3  Meriv.  1.     Scott  v.  Becher,  4  Price,  386.     Mansfield  v.  Shaw,  5  Madd.  100. 

But  the  circumstance  that  an  executor  is  poor  and  in  mean  Eden,  300. 
circumstances,  is  not  a  sufficient  ground  for  this  application.  |4V 

It  is  now  unquestionably  settled,  that  courts  of  equity  have  Atkinson  v. 
jurisdiction  to  grant  an  injunction  and  receiver  for  the  preserv-  Henshaw, 
tion  of  property  whilst  a  suit  is  depending  in  the  Ecclesiastical   sVes.  &Bea. 
Court,  although   an  administration  pendente  lite  might  be  there  Oliver   7d 
obtained  ;  but  the  application  will  only  be  granted  where  a  suit  is  9s.  Edmunds 
actually  depending  in  the  Ecclesiastical  Court,  in  the  result  of  v.  Bird,  i  Ves. 

which  the  plaintiff  is  interested.  &  Bea-  542- 

Jones  v.  Jones, 
•     3  Meriv.  174. 

An  injunction  and  receiver  will  not  be  granted  to  restrain  a  Harding  v. 

partner  from  intermeddling  with  the  partnership  effects  merely  Glover, 

on  the  ground  of  a  dissolution;  there  must  be  some  breach  of  p^V<js'  2S1' 

the  duty  of  a  partner  or  of  the  contract  of  partnership.  Poulter"  V 

A  court  of  equity  interferes  with  a  view  to  winding  up   the  19  Ves. 'i  48. 
affairs  of  the  partnership,  and  not  for  carrying  on  the  concern. 

And 
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And  the  court  refused  on  any  other  principle  to  grant  an  in- 
T  aifor  V          junction  and  receiver  in  the  Opera  House  case. 
15  Ves'.  10. ;  and  see  2  Ves.  &  Bea.  329. 

And  the  court  is  reluctant  to  interfere  till  the  parties  have 
1  Ves.     tried  the  means  of  redress  provided  by  the  articles. 
&  B/154.     For  a  valuable  and  learned  note  on  the  subject  of  partnership,  see  1  Swanst.  512., 
where  the  case  of  Chavany  v.  Van  Somer  (see  p.  428.)  is  stated  from  the  Register. 

Marshall  v.  The  court  will  not  grant  an  injunction  to  restrain  a  breach  of 

Colman,  one  particular  covenant  in  partnership  articles  (e.  g.  a  covenant 

2  Jac.  &  W.      to  uge  a}j  the  names  Of  the  firm),  where  the  breach   has   not 
2  Ves  &  B.       been  long  continued,  and  the  bill  does  not  pray  a  dissolution. 
329.    Harrison  v.  Armltage,  4  Madd.  143.     Goodman  v.  Whitcomb,  1  Jac.  &  W.592.    Smith 
v.  Fromont,  2  Swanst.  330.     Glassington  v.  Thwaites,  1  Sim.  &  Stu,  124. 

Morris  v.  An  injunction  may  be  obtained  to  restrain  the  breach  of  a 

Colman,  covenant  by  an   author,  not  to  write  for  any  theatre  except  a 

18  Ves.  457.  yf  ,  *  MI       i 

certain  one,  ior  such  an  agreement  is  not  illegal, 

Clarke  v.  But  where  the  agreement  was  to  write  reports  of  cases  in  the 

Price,  2  Wils.    Exchequer  to  be  printed   and  published  by  plaintiff,  the  court 

Ch.  R,  157.       could  not  compel  the  defendant  to  take  notes  and  write  reports, 

and  there  was   nothing  in  the  agreement  by  which  they  could 

restrain  him  from  writing  for  any  other  person. 

Harrison  v.  Courts  of  equity  will  enjoin  against  the  violation  of  covenants 

s^M^dcT'igs      not  to  cariT  on  trade  m  particular  limits,  such  covenants  being 

Wiliiam's  v.  '      lega1' 

Williams,  2  Swanst.  254.  Shackle  v.  Baker,  14  Ves.  4 68.  Crutwell  v.  Lye,  1 7  Ves.  333.  And 
as  to  restraining  breach  of  agreements,  see  further  Newmarch  v.  Brandling,  3  Swanst.  R.  99. 
Gascoigne  v.  Chandler,  id.  418. 

Newbery  v.  The  court  will  not  interfere  to  restrain  the  breach  of  an  agree- 

James,  ment,  of  which  from  its  nature  there   could   be  no  decree  for 

2  Meriv.  446.;  -c.  r  A  i-      i  •    •  c       A  * 

and  see  Wil-      specific  perlormance.     Accordingly  an  injunction  was  refused  to 

Hams  v.  Wil-  restrain  the  defendant  from  communicating  the  secret  of  a  me- 
liams,3  Meriv.  dical  preparation ;  since  if  it  was  a  secret  the  injunction  would  be 
160-  useless,  as  the  court  would  have  no  means  of  knowing  whether 

it  had  been  violated  or  not. 
Yoyattv.  But   where    the    defendant    obtained    the   knowledge  of  the 

Winyard,          recipe  by  a  breach  of  trust  and  confidence  the  court  granted  the 

i  Jac.  &  w.      .  .  r     .  J 

394.;  and  see  injunction. 

Canham  v.  Jones,  2  Ves.  &  B.  218. 

Cholmondeley        An  injunction  will  be  granted  to  restrain  a  solicitor  who  has 

Coo'lin8on'        acted  f°r  the  defendant  from  becoming  solicitor  to  the  plaintiff. 

Robinson  v.  But  where  it  appeared  the  solicitor  had  no  confidential  knovv- 

Mullett,  ledge  which  might  be  used  to  the  prejudice  of  his  former  client, 

4  Price  353          i  f 

and  see  Evitt    the  injunction  was  refused. 
v.  Price,  1  Sim.  R.  483. 

Lady  Arundell        Upon  the  known  jurisdiction  of  a  court  of  equity  to  protect 

v.  Phipps,         ^  enjoyment  of  specific  valuable  chattels  (as  pictures,  furniture, 

es.  139.      ^c^  t^e  ya]ue  Of  which  cannot  be  compensated  in  damages,  an 

injunction  has  been  granted  to  restrain  the  sale  of  them  when 

taken  in  execution. 

Persons 


INJUNCTION. 


993 


Persons  authorized  by  act  of  parliament  to  cut  a  canal,  if  1  Swanst.  250. 
their  funds  are  insufficient  for  the  completion   of  the  undertak-  Co°P'  77' 
ing,  may,  on  prompt  application  by  the  owner  of  lands  through 
which  they  are  cutting,  be  restrained  from  proceeding. 

The  dictum  of  Lord  Ellenborough  (a)  that  the  Lord  Chancellor  (a)  Dubost  v. 
would  grant  an  injunction  against  the  exhibition  of  a  picture  Beresfbrd, 

libellous  on  individuals,  seems  erroneous  and  unsupported  by  ^  parap.  R. 

ftft   •  *       .  o  1 1 .  j  cinci  sec 

any  sumcient  authority.  Burnett  v. 

Chetwood,  sMeriv.  441.;  and  Lord  Eldon's  observations,  Ibid,  440,  441. 
(As  to  the  cases  of  injunctions  on  copyrights,  see  p.  427.) 
In  a  late  case  where  the  plaintiff,  the  author  of  The  Antiqui-   Wilkins  v. 
ties  of  Magna  Gratia,  sought  to   restrain   the   defendant  from  Aikin,  nVes. 
publishing  a  work  entitled,  *'  An  Essay  on  the  Doric  Order  qfAr-  422' 
chitecture,"  as   being  a  piracy   both  of  the  text  and  prints  of 
plaintiffs  work,  Lord  Eldon  directed  an  action   to  try  whether 
the  defendant's  work  was  piratical,  or  only  a  fair  use  of  the  plain- 
tiff's work  in  the  way  of  quotation  and  compilation. 

There  may  be  copyright  in  a  court  calendar ;  the  subject  mat-  ^°.nSl"an  v- 
ter  is  general,  as  in  the  case  of  a  chart  or  map,  but  the  indivi-    is  Ves.  269!; 
dual  labour  gives  copyright.  and  see  Bar- 

field  v.  Nicholson,  2  Sim.  &  Stu.  1. 

An  injunction  was  granted  to  restrain  the  performance  of  a  Morris  v. 
comedy  sold  by  the  author  and  assigned  to  the  plaintiffs,  though   ?e^'  *      " 
it  did  not  appear  that  the  assignment  by  the  author  was  in   Sed  'vide 
writing,  (a)  Longman  v. 

Oxberry,  Eden  on  Inj.  283.     (a)  This  is  held  necessary.    Power  v.  Walker,  5  Maule  &  S.  7. 

The  court  will  interfere  to  protect  copyright  from  piracy  at  Mawman  v. 
the  suit  of  plaintiffs  who  appear  to  have  a  good  equitable  title,    r»e?£'s2 
though  it  should  not  be  quite  clear  that  their  legal  title  is  com- 
plete. 

If  the  plaintiff  has  permitted  persons  to  publish  and  sell  the  walcot  v. 
subject  of  his  copyright  without  having  interposed,  though  this  is  Walker,  7  Ves. 
no  justification  of  the  defendant's  infringement  of  his  right,  yet    *•  P'a{t  v. 
it  will  be  a  sufficient  ground  to  induce  a  court  of  equity  not  to   Button, 
interfere  till  it  has  been  established  at  law.  Coop  303'' 

See  further,  as  to  copyright  injunctions,  Tonson  v.  Walker,  3  Swanst.  672.    Nicol  v.  Stock- 
dale,  Ibid.  687. 

A  plaintiff  who  complains  of  piracy  of  his  work  has  no  remedy  Baily  v.  Tay- 
in  equity  unless  he  establish  a  title  to  an  injunction,  and  then  'or»  i  Knss.  & 
the  account  will  follow.  M>lne>  75' 

A  court  of  equity  will  in  some  cases  enjoin  against  the  sale  of         . 
an  estate ;  as,  if  the  sale   is  in  violation  of  an  agreement  to     "^  of  Buck^' 
exchange.  ingbam,  5  Ves. 

&  B.  168.;  and  see  Echliff  v.  Baldwin,  16  Ves.  267. 

An  injunction  may  be  granted  on  the  application  of  a  plaintiff  Atkinson  v. 
in  a  bill  for  an  account  against  a  bankrupt,  to  restrain  the  assign-  Plummer>  _ 
ees  from  making  a  dividend  till  the  account  has  been  taken. 

An  injunction  has  been  granted  before  answer  to  restrain  pre-  potter  v 
sentation  or  induction  to  an  ecclesiastical  benefice.  Chapman, 

1  Dick.  146.;  and  see  16  Ve*.  70. 

VOL.  IV.  3  S  In 
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Hillv.Thomp-  In  order  to  obtain  an  injunction  against  violation  of  a  patent, 
son,  3  Meriv.  the  party  must  at  the  time  of  applying  swear  as  to  his  belief  that 
he  is  the  original  inventor.  Where  there  has  been  a  length  of 
exclusive  enjoyment  under  a  patent,  the  court  will  grant  an 
injunction  in  the  first  instance,  without  previously  putting  the 
party  to  establish  his  right  at  law,  but  it  is  otherwise  if  the 
patent  is  recent. 

It  has  been  laid  down  in  two  recent  cases,  that  in  an  inter- 
pleading    suit   an    injunction    to    stay    proceedings    cannot   be 
obtained,   as   in   case  of  waste  on  bill  filed  and  affidavit,   but 
stands  on  the  same  principle  as  the  common  injunction. 
131.  n. ;  but  see  contra,  Vicary  v.  Widger,  1  Sim.  R.  15.,  and  Eden  on  Inj.  344. 

If  an  ejectment  is  brought  to  try  a  right  to  land,  a  court  of 
equity  will  restrain  the  party  in  possession  from  setting  up  a 
term  or  other  title  which  may  prevent  the  fair  trial  of  the  right. 
The  plaintiff' in  such  case  must  aver  that  there  are  terms  actually 
outstanding ;  and  this  averment,  if  made  by  the  bill,  may  be  met 
by  a  negative  plea. 

181.    Jones  v.  Jones,  3  Meriv.  172.    Armytage  v.  Wadsworth,  1  Madd.  R.  189.    Baker  v.  Mel- 
lish,  loVes.  544. 

s  Swanst.  376.  Qutere,  whether  an  injunction  can  issue  against  proceeding 
under  an  extent. 

An  injunction  was  granted  to  stay  proceedings  on  a  sentence 
in  the  Admiralty  Court,  new  evidence  having  been  discovered  at 
a  time  when,  according  to  the  practice  of  the  court,  it  could  not 
be  received. 

A  special  injunction  may  be  obtained  to  stay  proceedings  in 
an  action  in  the  Great  Sessions  of  Wales,  where  the  action  was 
commenced  so  late,  that  it  is  impossible  for  the  plaintiff'  to 
obtain  the  common  injunction  in  time. 

The  common  injunction  to  stay  proceedings  at  law,  does  not 
extend  to  a  distress  for  rent. 


210. 


White  v. 

O'Brien, 

1  Sim.  &  Stu. 

551. 


Croggon  v. 
Symons, 
3  Madd.  130. 
Bailey  v. 
Punard,  Id. 


Bond  v.  Hop- 
kins, 1  j3cho. 
and  Lef.  43. 
Pulteney  v. 
Warren, 
GVes   89. 
Crow  v.  Tyr- 
rell, 3  Madd. 


Jarvis  v. 
Chandler, 
1  Turner  & 
Russ.  R.  319. 

Jones  v.  Bas- 
sett,  2  Russ. 
R.  405. 


Hushes  v. 


Ball  v.  Storie,        An  injunction  granted  by  the  Court  of  Chancery  in  Ireland,  to 

1  Sim.  &  Stu.    restrain  proceedings  at  law  there,  on  an  interlocutory  application, 

is  not  of  itself  sufficient  ground  to  obtain  an  injunction  here 
against  proceedings  here  for  the  same  matter. 

Equity  will  not  enjoin  a  plaintiff  at  law  from  proceeding  to 
enforce  a  verdict  obtained  by  him,  on  the  ground  that  the 
defendant  has  subsequently  acquired  a  demand  to  a  greater 
amount  against  such  plaintiff. 

(B)  What  shall  be  a  Breach  thereof,  and  how  punished. 

Page  4-35. 

GIVING  a  notice  of  trial  is  a  breach  of  an  injunction  to  stay 
Bird  v.  .  , 

Brancker,          triah 

2  Sim.  &  Stu.  186. 

Marsackv.  Where  the  plaintiff  obtained  the  common  injunction,  after 

Bailey,  2  Sim.    four  proclamations  had   been   made   under  an  exigent,  in  an 
&  Stu.  577.  action 
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action  by  defendant  against  plaintiff,  it  was  held  a  breach  of  the 
injunction  for  the  defendant  to  sue  out  a  writ  to  compel  the 
sheriff  to  make  the  fifth  proclamation. 

Assistance  rendered  to  magistrates  making  restitution  after  a  \Voodward  v. 
forcible  entry,  is  a  breach  of  an  injunction  for  quieting  j1^0^  626 
possession. 

(C)  How  dissolved. 

Page  437. 

IT  is  not  material  how  long  the  answer  has  been  put  in  before  2  Ves.  &  B. 

the  motion  to  dissolve  the  injunction,  as  the  plaintiff  has  a  day  42' 

to  show  cause  given  him.  l  powl  £s 

The  motion  cannot  be  made  before  answer.  Prac.  282. 

It  must  be  made  in  open  court,  and  the  brief  must  be  put  Sharp  v.Ash- 
into  counsel's  hands  not  later  than  the  first  day  of  the  seal.  ^"412  ^ 

By  the  23d  Order  (1828),  the  order  nisi  for  dissolving  the  SeesRuss.R. 
common  injunction  may  be  obtained   on  petition  as  well  as  by  APPent"x- 
motion,  and  every  such  order  must  be  served  two  clear  days  at 
least  before  the  day  upon  which  cause  is  to  be  shown  against 
dissolving. 

After  undertaking  to  show  cause  upon  the  merits,  the  plaintiff  Harcourt 
cannot  show  exceptions  for  cause.  Ramsbottom, 

2  Swanst.  R.  362. 

Nor  after  an  enlargement  of  the  time  for  showing  cause.  Pinheiro  v. 

Porter,  Id.  362. 

Where  exceptions   are  shown  for  cause,  and  the  answer  is  Peyto  v. 

reported  sufficient,  the  injunction  cannot  be  revived  on  merits  Hudson>  Id- 
,.*  ,       ,  .      ,  •*  060. 

disclosed  in  the  answer. 

After  injunction  granted  and  order  for  payment  of  money  Whitehousev. 

into  court  on  a  future  day,  on  a  threat  of  going  abroad,   the  Partridge, 
court  orders  instant  payment  of  the  money,  or  dissolves  the  375' 

injunction. 

If  there  are  several  defendants,  the  courts  will  in  general  not  Eden  on  Inj. 

dissolve  the    injunction   till  all  have   answered,   but  there  are  89-    Sed  t^ff 

exceptions  to  this  rule.  SStoJr, 
1  Ves.  &  B.  497.    Id.  546.   Treat.  Chan.  Plead.  142,  143.     Whitworth  v.  Davis,  2  Ves.  &  B. 
545. 

The  contents  of  documents  set  forth  in   the  schedule  to  the  Powell  v.  • 

answer    in    an    injunction    suit   may    be    obtained    before    the  Lassalette, 

dissolution  of  the  injunction,  and  used  to  oppose  the  motion  to  ac'         9' 
dissolve.     But  if  the  plaintiff  do  not  use  them  then,  he  cannot 
revive  the  injunction  on  an  amended  bill,  introducing  the  new 
matter  verified  by  affidavit. 

Where  an  order  has  been  obtained  extending  the  common  Earnshaw  v. 

injunction  to  stay  trial,  this  order  cannot  be  discharged  sepa-  Thornhill, 

rately  without  dissolving  the  injunction  generally.  BbhtoV85 

Birch,  2  Ves.  &  B.  40.;  and  see  Eden  on  Inj.  p.  94. 

But  where  a  special  order  has  been  obtained  after  answer,  Raphael  v. 

3S2  restraining 
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1  Swanst.  128. 
4  Madd.  237. 
14  Ves.  5-34. 
Coop.  93. 
1  Swanst.  228. 
Sed  vide  Dan- 


Birdwood,^       restraining  the  defendant  from  proceeding  to  trial   till  further 
ist.  228.  or(jer  Of  tne  cour^  there  can  be  no  objection  to  the   injunction 
being  dissolved,  so  far  as  it  extends  to  stay  trial  only. 

Lacy  v.  Horn-         The  order  nisi  must  be  entered  and  drawn  up,  and  served  on 

by,  2  Ves.  &  B.  the  plaintiffs  clerk  in  court.     This  is  an  order  nisi  not  to  give 

S.1'/!  SCe  the  Plamt'ff  time  generally,  but  simply  that  he  may  have  time  to 
look  into  the  answer,  and  consider  whether  he  will  take  ex- 
ceptions or  show  cause  on  the  merits.  If  therefore  exceptions 
are  taken,  and  the  answer  is  found  sufficient,  the  defendant  may 
move  at  once  to  dissolve  the  injunction  without  obtaining  the 
order  nisi  again. 

All  references  of  answers  are  now  made  to  the  same  master 
by  order  10  March  1818.  The  plaintiff  is  usually  put  upon  the 
terms  of  obtaining  the  report  in  four  days  or  sometimes  in  a 
week.  If  the  master  reports  the  answer  to  be  not  impertinent, 
the  injunction  is  gone,  and  exceptions  to  his  report  cannot  be 

4  Madd  237"'    snown  as  cause  against  dissolving. 

Kenny  v.  Barnvvell,  2  Cox.  26. 

2  Menv.  R.  The   court  will   allow  exceptions    to   be   shown   for   cause, 

though  not  filed,  on  plaintiff's  undertaking  to  file  them  imme- 
diately. 

2  Ves.  &B.  42.       If  the  master  reports  the  answer  sufficient,  the  report  ipso 

2  MadcT  *-559*  facfo  dissolves  the  injunction. 

It  is  settled  that  the  plaintiff  cannot  uphold  the  injunction  by 
taking  exceptions  to  the  master's  report,  nor  by  appealing  from 
the  Master  of  the  Rolls'  judgment,  where  he  has  decided  the 
answer  to  be  sufficient. 

In  showing  cause  against  dissolving,  it  is  now  settled  that 
nothing  can  be  read  but  what  appears  on  the  face  of  the 
answer. 

overruling  Isaacs  v.  Humpage,   1  Ves.  jun.  427.;   but  see  Morgan  v.  Goode,  3  Meriv.  10. 
Taggart  v.  Hewlett,  1  Meriv.  499.    Whitworth  v.  Davis,  2  Ves.  &  B.  546. 

Bott  v.  Birch,         The    answer    is    only   evidence  as   to    facts   to   which   other 
4  Madd.  255.     testimony  could  be  received,  and  therefore   an  answer  alleging 
that  the  true  intention  of  a  written  agreement  was   contrary  to 
what  appeared  on  the  face  of  it  was  not  admitted. 

Where  the  obligor  in  a  bond  has  obtained  the  common  in- 
...  .  °  .1  ,  ,.  c  r  • 

junction  to  restrain   the  obligee  from   proceeding  in  an  action 

commenced  in  his  name  by  an  assignee  of  the  bond,  the  answer 
of  the  obligee  cannot  be  read  in  opposition  to  a  motion  to  dis- 
solve the  injunction  made  by  the  assignee. 


i  Ves.  &  B. 
503.  2  Meriv. 
479.  2  Cox. 
428.  1  Ves.  & 
B.  504. 

6  Ves.  793. 

7  Id.  308. 
9  Id.  355. 

1 9  Id.  1 48. 


.  v- 

Hill,  4Russ. 
128 
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INNS  AND  INNKEEPERS: 

(B)  Who  shall  be  said  to  be  a  common   Innkeeper: 
And  therein  of  the  Privileges  allowed  him  by  Law. 

Page  44-2. 
A   TAVERN  or  coffee  house  in  London,  furnishing  beds  and  Thompson  T. 

provisions,    but  with    no  stables,   and   not   frequented    by  &a^'2g5  * 
coaches  or  waggons,  is  an  inn,  and  the  owner  is  subject  to  the 
liabilities  of  innkeepers,   and  has  a  lien  on   the  goods  of  his 
guests,  whether  travellers  or  not. 

(C)  Of  the  Duties  enjoined  Innkeepers  by  Law. 

4.  In  lehat  Cases  chargeable  for  Things  stolen  or  lost. 

Page  447. 

WHERE  a  traveller  went  to  an  inn,  and  desired  to  have  his  Ijjjj10"^ 
luggage  taken  into  the  commercial  room,  from  whence  it  was  £  Q  g  ^s  to' 
stolen,  the  innkeeper  was  held  responsible,  although  he  proved  the  liability  of 
that,  according  to  the  usual  practice  of  his  house,  the  luggage  Carriers,  see 

would  have  been  deposited  in  the  guest's  bed-room,  and  not  in     ^   alt^ratlons 

.  ,  ..,  111  •  •  of  the  law 

tne  commercial  room,  11  no  order  had  been  given  respecting  it.      made  bv  the 

late  act  1 1  G.  4.  and  1  Will.  4.  c.  68* 

JOINT-TENANTS. 

(B)  What  Persons  may  be  Joint-tenants  or  Tenants  in 

common. 
Page  455. 

A  S  to  the  doctrine  (p.  456)  that  husband  and   wife  take  by 
entireties  and   not  by  moieties,  see   also   Doe  v.    Wilson, 
4  Barn.  &  A.  303.     Preston  on   Abstracts,   vol.  ii.   p.  39.    At- 
torney-General v.  Bacchus,  9  Price,  30. 

As  to  the  doctrine  in  the  case  of  Chrisfs  Hospital  v.  Btidgin, 
2  Vern.  683.  (p.  458.)  see  Wilde  v.  Wilde,  31  July  1823.  Ro- 
per's Bar.  and  Feme,  by  Jacob,  vol.  i.  p.  54.  (in  which  page  the 
point  in  the  case  of  Watts  v.  Thomas,  2  P.  Will.  364.  is  wrongly 
stated;  but  see  it  correctly  stated  ante,  p.  457.)  George  v.  Bank 
of  England,  7  Price,  6 16.  Rider  v.  Kidder,  10  Ves.  360.  Pitt 
v  Pitt,  1  Turner  C.  R.  180. 

It  seems  now  settled  that  all  real  property  belonging  to  and 
used  for  the  purposes  of  a  partnership,  is  to  be  considered  as 
personal  property,  and  that  tiie  jus  accrescendi  does  not  apply  to 
it,  (ante  p.  460.);  and  see  also  Thornton  v.  Dixon,  3  Bro.  C.  C. 
199.  Cra-xshay  v.  Maide,  1  Swanst.  508.  521.  Burroughs  v. 
Elton,  1 1  Ves.  29.  Stuart  v.  Marquis  of  Bute,  1 1  Ves.  665. 
Ripley  v.  Water&orth,  7  Ves.  425.  Bell  v.  /%»,  7  Ves.  453. 

3  S  3  Balmain 
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Bed-main  v.  Shore,  9  Ves.  50.  Tovcnsend  v.  Devaynes,  Mont,  on 
Part,  notes,  p.  97.  SeUcrig  v.  Davies,  2  Dow.  P.  C.  242.  per 
Lord  Eldon. 


(D)  How  a  Joint-tenancy  is  created. 

Page  460. 

Aveling  v.  WHERE  two  purchase  to  them  and  their  heirs,  with  equal 

Knipe,  19  Ves.  payments,  this   is  a  joint-tenancy  in  equity,  and  there  is  sur- 
vivorship. 


440.;  and  see 
Pre.Ch.332. 


Casterton  v. 
Sutherland, 
9  Ves.  446.; 
and  see  Reade 
v.  Reade, 
5  Ves.  744. 


Lashbrook  v. 
Cock,  2 
Merir.  70. 

Doe  v.  Tom- 
kinson, 

2  Maule  &  S. 
165. 


Mathews  v. 
Bowman, 

3Anst.  727. 


(E)  How  a  Tenancy  in  common  is  created. 

Page  462. 

DEVISE  to  the  devisor's  wife  for  life,  and  after  her  decease 
unto  and  among  all  and  every  their  children,  in  such  manner 
and  proportions  as  she  should  in  her  life,  or  by  her  will,  appoint, 
empowering  her  to  sell  and  receive  the  interest  for  life;  and 
appointing,  after  her  decease,  both  principal  and  interest  to  and 
among  the  children,  in  such  proportions  as  aforesaid.  All  the 
children  died  in  the  lifetime  of  their  mother,  who  never  made  an 
appointment.  Held,  that  they  were  entitled,  as  tenants  in  com- 
mon, to  several  estates  of  inheritance. 

Devise  to  A.  and  Z?.,  "  between  them,"  constitutes  a  tenancy 
in  common. 

Where  a  testator  devised  all  his  estate  equally  to  his  sisters 
M.  and  E.,  or  to  the  survivor  of  them,  and  to  be  disposed  of  by 
the  survivor  as  she  might  by  will  devise;  it  was  held,  that  the 
sisters  did  not  take  as  tenants  in  common  in  fee ;  nor,  supposing 
them  to  be  tenants  in  common  for  life,  with  a  contingent  re- 

O 

mainder  in  fee  to  the  survivor,  or  with  a  power  to  the  survivor 
to  dispose  of  the  fee  by  will,  was  it  such  a  contingent  remainder 
as  was  devisable  by  will,  made  by  one  sister  in  the  life  of  the 
other,  since  the  contingency  is  uncertain  even  as  to  the  person 
to  take  during  the  life  of  both  sisters. 

Where  a  testator  by  his  will  devised  his  residue  to  his  daugh- 
ters as  tenants  in  common,  and  afterwards  made  a  codicil  for  a 
particular  purpose,  but  thereby  also  re-devised  the  residue  to  his 
daughters,  omitting  the  words  of  severance,  the  codicil  was  con- 
strued by  the  will,  and  they  took  as  tenants  in  common. 


Folkes  v. 
Western, 
9  Ves.  455. 


(F)  What  Words  create  a  Joint-tenancy,  and  not  a 
Tenancy  in  common. 

Page  463. 

M.  W.,  by  will,  devised  certain  estates  in  trust  to  pay  5000/. 
between  his  two  daughters,  or  the  survivor  of  them,  and  to  be 
secured  to  them  lor  lite ;  then  to  the  first  and  other  sons  in  tail ; 

then 
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then  to  their  respective  daughters  in  tail,  with  cross  remainders : 
if  there  should  be  no  issue,  then  to  his  two  sisters  or  the  survivor 
for  life;  and  then  sons  and  daughters  in  tail,  with  remainders 
over:  and  he  gave  all  the  rest  of  his  fortune,  real  and  personal, 
to  his  daughters,  share  and  share  alike,  subject  to  debts,  Sfc. 
The  testator  died,  leaving  his  wife  surviving.  This  was  held  a 
joint-tenancy  for  life,  with  several  remainders;  the  words  of 
severance  being  confined  to  the  subsequent  limitations. 

Where  the  residue  of  real  and  personal  estates  was  devised  Morris  v.  Bar- 
by  a  testator  to  his  two  sons  as  joint-tenants,  and  the  two  sons,  rett,  3  Young, 
after  the  father's  decease,  had  during  the  period  of  twenty  years,      J-384- 
carried  on  the  business  of  farmers  with  such  estates,  and  kept 
the  monies  arising  therefrom  in  one  common  stock,  and  with 
part  of  such  monies  purchased  other  estates  in  the  name  of  one 
of  them,  but  never  in  any  manner  entered  into  any  agreement 
respecting  such  farming  business,  or  ever  accounted  with  each 
other ;  it  was  held,  under  the  circumstances,  that  they  continued, 
at  the  death  of  one  of  them,  joint-tenants  of  ail  the  property  that 
passed  by  the  will  of  their  father,  but  were  tenants  in  common 
of  the  after-purchased  estates. 

(H)  Of  the  joint  and  distinct  Interests  of  Joint-tenants 
and  Tenants  in  common,  as  to  Acts  done  by  or  to 
them. 

2.   JWtere  tiie  Acts  of  one  tc/7/  be  equally  advantageous  as  if 
done  by  both. 

Page  489. 
ONE  ioint-tenant  mav,   without   the   assent  of  his   fellows,  Robinson  v. 

•  I  I     fT 

appoint  a  bailiff  to  distrain  for  rent  due  to  all  the  joint-tenants.  "° .    an' 
Quaere,  if  the  others  dissent  ?  sW^and  see 

Leigh  v.  Shepherd,  2  Bro,  &  B.  465. 


(K)  Joint-tenants  and  Tenants  in  common :   how  to 
sue  and  be  sued. 

Page  513. 

WHERE  premises  had  been  demised  by  two  tenants  in  com-  p0wis  v. 
mon,  and  the  rent  for  a  time  paid  to  the  agent  of  both,   but  Smith,  5  Bare, 
afterwards  the  tenant  had  notice  to  pay  a  moiety  of  the  rent  to  &  A-  85a 
each  of  the  two,  and  the  rent  was  so  paid,  and  separate  receipts 
given ;  it  was  held  that  it  became  a  question  of  fact  to  be  left  to 
the  jury,  to  say  whether  it  was  the  intention  of  the  parties  to 
enter  into  a  new  contract  of  demise,  with  a  separate  reservation 
of  rent  to  each. 


(L)0f 
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Doe  v.  Cuff, 

1  Camp.  R. 
173. 

Doe  v.  Bird, 
1 1  East,  49. ; 
and  see  Roe  v. 
Burn,  6  Barn. 
&  C.  289. 
Tyson  v. 
Fairclough, 

2  Sim.  &  Stu. 
142.;  and  see 
Milbank  v. 
Rivett, 

2  Meriv.  405, 


(L)  Of  the  Remedies  which  Joint-tenants  and  Tenants 
in  common  have  against  each  other. 

Page  517. 

IN  ejectment  by  one  tenant  in  common  against  another,  it  is 
necessary  to  prove  either  an  actual  ouster,  or  to  produce  the 
consent  rule,  confessing  lease,  entry,  and  ouster. 

A  demand  of  possession  by  one  tenant  in  common,  and  a 
refusal  by  the  other,  stating  that  he  claimed  the  whole,  is  evidence 
of  an  actual  ouster. 

A  notice  by  one  of  several  tenants  in  common  to  the  tenants, 
to  pay  their  rents  to  him  only,  and  an  advertisement  of  sale  of 
the  estate,  do  not  amount  to  an  exclusion  of  the  co-tenants;  and 
therefore  the  Vice-Chancellor  refused  to  appoint  a  receiver. 
QT.KETC.  In  case  of  an  exclusion,  whether  the  court  would 
appoint  a  receiver,  or  whether  they  would  not  leave  the  co- 
tenant  to  proceed  at  law  in  case  of  a  legal  ouster?  and  if  the 
exclusion  did  not  amount  to  that,  whether  the  court  would  do 
more  than  make  the  tenant  in  common,  in  receipt  of  the  rents, 
account  to  his  companion  ? 

JURIES. 

(B)  Of  the  Jury  Process,   and  Manner  of  convening 

the  Jury. 

2.  Of  the  several  Kinds  of  Jury  Process,  and  manner  of  compelling 

a  Jury  to  appear. 

Page  528. 

•pHE  27  Eliz.  c.  6.  §  12.,  the  3  G.  2.  c.  25.  $  13.,  and  29  G.  2. 
c.  19.  cited  under  this  head,  are  all  repealed  by  the  6  G.  4. 
c.  50. ;  and  by  §  38.  of  that  act,  the  fine  to  be  imposed  on  the 
juror  making  default  is  left  entirely  to  the  discretion  of  the 
judge ;  provided  that  where  any  viewer  makes  default,  the  court 
is  required  to  set  upon  such  viewer  (unless  reasonable  excuse 
proved)  a  fine  of  10/.  at  the  least,  and  as  much  more  as  the 
court  shall  think  proper. 

Birkett  v.  Cro-        A  precept  to  the  sheriff  under  the  23  Hen.  8.  c.  5.   §  3.  to 
zier,  i  Moo.  &  summon  a  jury,  must  direct  him  to  summon  de  corpore  comitatus; 
a  direction  to  summon  from  a  particular  district  within  the 
county  is  bad. 

3.  By  whom  such  Processes  are  to  be  executed,  and  the  Jury 

convened. 
Page  530. 

The  3  G.  2.  c.  25.  made  perpetual  by  6  G.  2.  c.  37.  is  now 
repealed  by  6  G.  4.  c.  50.,  and  the  mode  of  making  out  the 
jury  lists  is  now  as  follows  under  the  new  act. 

By 


M.  119. 
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By  the  fourth  section  the  clerk  of  the  peace  of  every  county,  6  G.  4.  c.so. 
Sfc.  shall,  within  the  first  week  of  July,  issue  his  warrant  (in  the  §  •*• 
form  in  the  schedule)  to  the  high  constables  of  each  hundred, 
#c.,  commanding  them  to  issue  their  precepts  to  the  churchwar- 
dens and  overseers  of  the  several  parishes,  and  the  overseers  of 
the  several  townships  within    their    respective    constablewicks, 
requiring  them  to  make  out,  before  the  1st  of  Septembei'  next,  a 
true  list  of  all  men  within  their  parishes  and  townships  qualified 
and  liable  to  serve  on  juries,  according  to  the  act;  and  also  to 
perform  all  the  requisitions  in  the  said  precepts  contained. 

By  §  5.  the  clerk  of  the  peace  is  to  cause  a  sufficient  number  §  5. 
of  warrants,  precepts,  and  returns  to  be  printed,  according  to  the 
forms  set  forth  in  the  schedule,  at  the  expense  of  the  county ; 
and  shall  annex  to  every  warrant  a  competent  number  of  pre- 
cepts and  returns  for  the  use  of  the  persons  by  whom  such  pre- 
cepts are  to  be  issued  and  returns  made. 

By  §  6.  it  is  enacted,  that  within  fourteen  days  after  the  §  6. 
receipt  of  such  warrant,  the  high  constable  shall  issue  his  pre- 
cept (in  the  form  in  the  schedule)  with  a  competent  number  of 
the  printed  forms  of  returns  to  the  churchwardens  and  overseers 
of  the  several  parishes,  and  the  overseers  of  the  several  town- 
ships, requiring  them  to  make  out  a  true  list  of  all  men  residing 
within  their  parishes  and  townships  qualified  and  liable  to  serve 
as  jurors,  as  aforesaid,  and  to  perform  and  comply  with  all  the 
requisitions  in  the  precept  contained  :  provided  that  where  in 
any  hundred,  $c.  there  shall  be  more  than  one  high  constable, 
in  such  case  the  clerk  of  the  peace  shall  issue  his  warrant  to 
every  one  of  such  high  constables,  each  of  whom  shall  be  indi- 
vidually liable  for  the  due  performance  of  the  several  matters 
commanded  in  such  warrant  throughout  the  whole  of  such 
hundred,  $c.,  and  for  non-performance  shall  be  subject  to  the 
penalties  imposed  by  the  act  upon  any  high  constable :  pro- 
vided that  where  there  shall  be  no  overseer  of  the  poor  other 
than  churchwardens,  such  churchwardens  shall  be  deemed  and 
taken  to  be  churchwardens  and  overseers  within  the  meaning  of 
the  act ;  and  provided  that  where  any  parish  or  township  shall 
extend  into  more  than  one  hundred,  Sfc.  such  parish,  fyc.  shall 
be  deemed  to  be  within  the  hundred,  fyc.  in  which  the  principal 
church  shall  be  situate. 

By  §  7.  it  is  enacted,  that  the  justices  at  a  petty  session  before  R  7> 
the  1st  of  July  in  any  year,  may  make  an  order  for  annexing 
any  extra-parochial  place  to  any  parish  or  township  for  the  pur- 
poses of  the  act,  and  a  copy  of  such  order  shall  within  five  days 
be  served  on  the  churchwardens  and  overseers  of  such  adjoining 
parish,  or  on  the  overseers  of  such  adjoining  township ;  and 
such  extra-parochial  place  shall  from  thence  continually  be 
deemed,  for  the  purposes  of  the  act,  an  integral  part  of  such 
parish  or  township. 

By  §  8.   the   churchwardens    and    overseers    shall   forthwith,  *  8> 

after  the  receipt  of  such  precept  from  the  high  constable,  make 
out  in  alphabetical  order  a  true  list  of  every  man  within  their 

parishes,. 
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parishes,  Sfc.  qualified  and  liable  to  serve  on  juries,  with  the 
Christian  and  surname  at  full  length,  the  true  place  of  abode, 
title,  quality,  calling  or  business,  and  nature  of  the  qualification  of 
every  man  in  the  proper  columns  of  the  return  in  the  schedule. 

§  9.  By  §  9.  the  churchwardens,  having  made  out  according  to  the 

act  a  list  of  every  man  qualified  and  liable  to  serve  on  juries  as 
aforesaid,  shall,  on  the  three  first  Sundays  in  September,  fix  a 
true  copy  of  such  list  upon  the  principal  door  of  every  church, 
chapel,  $c.  within  their  parishes  or  townships,  first  subjoining  to 
every  such  copy  a  notice  stating  that  all  objections  to  the  list 
will  be  heard  by  the  justices  at  a  time  and  place  mentioned  in 
such  notice,  and  having  also  signed  their  names  at  foot  of  such 
copy,  and  shall  keep  the  original  list,  to  be  perused  by  any  of 
the  inhabitants  of  their  respective  parishes  or  townships  at  any 
reasonable  time  during  the  three  first  weeks  of  September  without 
fee,  to  the  end  that  notice  may  be  given  of  men  qualified  who 
are  omitted,  and  of  men  inserted  who  ought  to  be  omitted. 

$  IP.  By  §  10.  the  justices  shall  hold  a  special  petty  sessions  for  the 

purposes  of  the  act,  within  the  seven  last  days  of  September,  of 
which  notice  shall  be  given  by  their  clerk  before  the  20th  sli'gust 
to  the  high  constable  and  churchwardens  and  overseers  of  every 
parish,  and  the  overseers  of  every  township  within  the  division, 
and  the  churchwardens  and  overseers  then  and  there  shall  pro- 
duce the  lists  of  jurors  made  out  as  before  directed,  and  shall 
answer  on  oath  such  questions  touching  the  same  as  shall  be 
put  to  them  by  the  justices ;  and  if  any  man  not  qualified  and 
liable  is  inserted  in  such  list,  the  justices  on  satisfaction,  on 
oath  of  the  party  complaining,  or  other  proof,  or  upon  their 
own  knowledge  that  he  is  not  qualified  and  liable,  may  strike  out 
his  name,  and  also  the  names  of  persons  disabled  by  lunacy, 
imbecility,  deafness,  blindness,  or  permanent  infirmity  of  body, 
and  may  insert  the  name  of  any  man  omitted,  and  reform  any 
errors  or  omissions  in  the  list :  and  when  such  list  shall  be  duly 
corrected,  it  shall  be  allowed  by  the  justices,  or  two  of  them, 
at  the  sessions  or  the  adjournment  thereof,  authorized  by  the 
act,  who  shall  sign  the  same  with  their  allowance  thereof;  and 
the  high  constable  shall  receive  the  list  so  allowed,  and  deliver 
the  same  to  the  quarter  sessions  next  holden  for  the  county,  fyc. 
on  the  first  day  of  its  sitting,  at  the  same  time  attesting  on  oath 
the  receipt  of  such  list  from  the  petty  sessions,  and  that  no  alter- 
ation hath  been  made  therein  since  his  receipt  thereof. 

§11.  By  §11.  the  churchwardens  and  overseers   shall,   for  their 

assistance  in  completing  the  lists  pursuant  to  the  act  (on  request 
made  between  the  1st  July  and  the  1st  October  to  any  collector 
or  assessor  of  taxes,  or  any  officer  having  the  custody  of  any 
duplicate  or  tax  assessment),  have  free  liberty  to  inspect  any 
such  duplicate  or  assessment,  and  take  there  the  names  of  men 
qualified  to  serve  as  jurors ;  and  every  petty  sessions  and  justice 
of  the  peace  shall  have  the  like  liberty  to  inspect  any  duplicate 
tax,  assessment,  or  poor  rate  for  the  purpose  of  assisting  them 
in  the  completion  of  the  jury  lists. 
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By  §  12.  the  clerk  of  the  peace  shall  keep  the  lists  so  re-  ^  I2 
turned  by  the  high  constable  to  the  quarter  sessions  among  the 
records  of  the  sessions,  arranged  with  every  hundred  in  alpha- 
betical order,  and  shall  cause  the  same  to  be  fairly  copied  in  the 
same  order  in  a  book,  with  proper  columns  for  making  the  re- 
gister after  directed,  and  shall  deliver  the  same  book  to  the 
sheriff  of  the  county  or  his  under  sheriff  within  six  weeks  after 
the  close  of  such  sessions,  which  book  shall  be  called  "  The 
Jurors'  Book  for  the  year  ;"  and  every  sheriff  on  quitting 

office  shall  deliver  the  same  to  his  successor,  to  be  brought  into 
use  on  the  first  day  of  January  for  one  year  then  next. 

By  §  14.  the  sheriff,  on  receipt  of  every  venire  facias  and  §  !<• 
precept  for  the  return  of  jurors,  shall  return  the  names  of  men 
contained  in  the  jurors'  book  for  the  then  current  year,  and  no 
others ;  and  when  process  is  directed  to  the  coroner,  elisor, 
fyc.  he  shall  have  free  access  to  the  jurors'  book  for  the  current 
year,  and  shall  return  names  contained  therein,  and  no  others  : 
provided  that  if  there  be  no  jurors'  book  in  existence  for  the 
current  year,  it  shall  be  lawful  to  return  jurors  from  the  jurors' 
book  for  the  year  preceding. 

By  §  15.  every  sheriff  or  minister  to  whom  the  return  of  juries  §  15. 
at  nisi prius  in  any  county  (except  counties  palatine)  shall  belong, 
shall,  on  the  return  of  every  venire  facias  (unless  in  causes  intended 
to  be  tried  at  bar  cr  by  special  jury),  annex  a  panel  to  the  writ  con- 
taining the  names  alphabetically  arranged  with  the  abodes  and 
additions  of  a  competent  number  of  jurors  from  the  jurors' book, 
and  the  names  of  the  same  jurors  shall  be  inserted  in  the  panel 
annexed  to  every  venire  facias  for  the  trial  of  all  issues  in  each 
county,  which  number  shall  not  be  less  than  forty-eight,  nor 
more  than  seventy-two,  unless  by  direction  of  the  judges  of 
assize,  who  are  empowered  to  direct  a  greater  or  lesser  number  ; 
and  in  the  writ  of  habeas  corpora  jur alarum,  or  distringas,  it  shall 
be  sufficient  to  insert  in  the  mandatory  part  of  such  writs  "  the 
bodies  of  the  several  persons  in  the  panel  to  this  writ  an- 
nexed, named,"  and  to  annex  to  such  writs  panels  containing 
the  same  names  as  returned  in  the  panel  to  the  venire  facias, 
the  ancient  legal  fee  to  be  taken,  and  no  other ;  and  the  men 
named  in  such  panels,  and  no  others,  shall  be  summoned  to 
serve  on  juries  at  the  then  next  court  of  assizes  or  sessions  of 
nisi  prins  for  the  counties  named  in  such  writs. 

(As  to  the  returns  of  jurors  in  counties  palatine  and  in  Wales, 
see  §§  17,  18.) 

By  §  19.  the  sheriff  (except  in  counties  palatine)  shall  cause  to          §  19. 
be  made  an  alphabetical  list  of  the  names  of  all  the  jurors  con-  ^°p^u  °f 
tained  in  the  panels  to  the  writs  of  -venire  facias  annexed  as   c~n   ^^* 
aforesaid,  with  their  abodes  and  additions,  and  the  sheriff  in  any  e  H.  6.  c.  2.) 
county  palatine  or  Wales  shall  cause  to  be  made  a  like  list  of 
all  the  jurors  summoned  in  said  counties,and  shall  keep  such 
list  in  the  office  of  his  under  sheriff  or  deputy  for  seven  days 
before  the  sitting  of  the  next  court  of  assize  or  nisi  prhis,  and 
the  parties  in  all  causes  to  be  tried,   and  their  attorneys  shall 
have  full  liberty  to  inspect  such  list  without  fee. 

§  20.   Pro- 
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20. 


Rex  v.  Jaram, 
4  Barn.  &  C. 
692. 


§  20.  Provides  that  the  Court  of  King's  Bench  and"  all  courts 
ofoyer  and  terminer,  gaol  delivery,  the  superior  criminal  courts 
of  the  three  counties  palatine,  and  courts  of  sessions  of  the  peace 
in  England,  and  courts  of  great  sessions  and  sessions  of  the 
peace  in  Wales-  shall  have  the  same  power  as  heretofore  in  issu- 
ing any  writ  or  precept,  or  making  any  award  or  order  for  the 
return  of  a  jury  for  the  trial  of  any  issue  before  such  courts  or 
the  amending  any  panel  ;  and  the  return  to  every  such  writ, 
precept,  '  fyc.  shall  be  made  in  manner  accustomed,  except  that 
the  jury  shall  be  returned  from  the  body  of  the  county,  and  not 
from  any  hundred  or  particular  venue  within  the  county,  and 
shall  be  qualified  according  to  the  act. 

Where  the  bailiffs  of  a  liberty  had  always  attended  the  quar- 
ter sessions  and  made  returns  of  the  jurors  resident  within  the 
liberty  ;  held,  that  the  bailiff  was  bound,  in  obedience  to  the 
precept  of  the  sheriff,  to  summon  the  jury  within  the  liberty  to- 
attend  the  quarter  sessions,  and  that  he  was  liable  to  be  fined  by. 
the  quarter  sessions  for  refusing. 

(C)  In  what  Cases  and  in  what  Manner  a  Tales  is 

grantable. 

Page  546. 

eG.4.  c.  50.          BY  §  37.  where  a  full  jury  shall  not  appear  before  any  court 
$  37>  of  assize  or  nisi  prius,  or  civil  court  of  the  counties  palatine 

or  court  of  great  sessions,  or  where  by  challenge  of  the  parties 
the  jury  is  likely  to  remain  untaken  for  default  of  jurors,  such 
on  request  for  the  king  or  the  parties,  plaintiff  or  defend  - 
antj  or  their  attorneys,  shall  command  the  sheriff,  $c.  to  name  so 
"  many  other  able  men  of  the  county  then  present,  as  shall  make 
/£*!*.>,    Up  a  full  jury,  and  return  such  men,  and  add  their  names  to  the 
panel  ;    provided    that  where   a  special  jury   shall    have    been 


^^      pane  ;    prove      tat  were   a 

struck,  the  talesmen  shall  be  such  as  shall  be  empannellcd  upon 


-     ' 

Rex  v.  Dolby, 
2  Barn.  &  C. 
104. 

' 


Ibid. 


the  common  jury  panel,  to  serve  at  the  same  court,  if  a  sufficient 
number  of  such  men  be  found,  and  the  king  and  the  parties 
shall  have  their  lawful  challenges  to  such  added  jurors. 

Upon  an  award  of  tales  at  nisi  prius,  it  is  not  necessary  that 
the  tales  should  be  selected  out  of  persons  accidentally  present; 
they  may  be  selected  out  of  persons  whose  presence  the  sheriff 
or  coroner  has  taken  previous  means  to  obtain.  The  panel  of 
tales  having  been  quashed  in  a  special  jury  case,  on  the  ground 
of  unindifference  in  the  sheriff,  it  was  held  that  a  venire  facias 
properly  awarded  to  the  coroner,  although  two  of  the 


as 


special  jurors  appeared  and  were  sworn  on  the  former  occasion. 


ff 
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J^X  c    (D)  Jn  what  Cases  and  in,  what  Manner  Special  Juries 

^^Wpointed. 

Page  549. 


^  are  appointed,  m^ 

•  ^   ***£*  fflffiJ^jffl 

10 East  R.  i.;        BY  rule  "of  Court^of  K.  B.,  H.  T.  44-  G.  3.  no  cause  can  be 
and  see  trje(l  bv  a  special  jury  unless  the  rule  for  such  jury  be  drawn  up 

4  Taunt.  601.  alld 
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and  served,  and  the  cause  marked    as    a  special  jury  in  the  and  rule  of 

marshal's   book   of  causes,  on  or  before  the  day  preceding  the  „„    "^V^'fl.. 
,.  ,,  *  .•  3barn.&«_.177. 

adjournment  day  alter  each  term. 

By  6  G.  4-.  c.  50.  §  30.  it  is  enacted  and  declared,  that  it  is  £  G.4.  c.  50. 

A     *f\ 

and  shall  be  lawful  for  the  Courts  of  King's  Bench,  Common  y 
Pleas,  and  Exchequer  at  Westminster  respectively,  and  for  the 
judges  of  the  said  courts  of  the  three  counties  palatine,  and  of 
the  courts  of  great  sessions  in  Wales,  upon  motion  on  behalf 
of  the  king,  or  of  any  prosecutor,  relator,  plaintiff  or  demandant, 
or  of  any  defendant  or  tenant  in  any  case  whatsoever,  whether 
civil  or  criminal,  or  on  any  penal  statute,  excepting  only  in- 
dictments for  treason  or  felony,  to  order  and  appoint  a  special 
jury  to  be  struck  before  the  proper  officer  of  each  respective 
court,  for  the  trial  of  any  issue  joined  in  any  of  the  said  cases, 
and  triable  by  a  jury  in  such  manner  as  the  said  courts  have 
usually  ordered  the  same,  and  every  jury  so  struck  shall  be  the 
jury  returned  for  the  trial  of  such  issue. 

And  by  §  31.  every  man  described  in  the  jurors' book  for  any  §  si. 
county  in  England  or  Wales,  or  for  the  county  of  the  city  of 
London,  as  an  esquire  or  person  of  higher  degree,  or  as  a  banker 
or  merchant,  shall  be  qualified  and  liable  to  serve  on  special 
juries;  and  the  sheriff  in  every  county  in  England  and  Wales, 
or  his  under  sheriff,  and  the  sheriffs  of  London  or  their 
secondary,  shall,  within  ten  days  after  the  delivery  of  the  jurors 
book  for  the  current  year,  to  either  of  them,  take  from  such 
book  the  names  of  all  men  described  therein  as  esquires,  or 
persons  of  higher  degree,  or  as  bankers  or  merchants,  and 
cause  the  names  of  all  such  men  to  be  fairly  copied  out  in 
alphabetical  order,  with  their  places  of  abode  and  additions,  in 
a  separate  list  to  be  subjoined  to  the  jurors'  book,  which  list 
shall  be  called  "  the  special  jurors  list,"  and  shall  prefix  to 
every  name  in  such  list  its  proper  number,  beginning  the 
numbers  from  the  first  name,  and  continuing  them  in  a  regular 
arithmetical  series  down  to  the  last  name,  and  shall  cause  the 
said  several  numbers  to  be  written  upon  distinct  pieces  of 
parchment  or  card,  being  all  as  nearly  as  may  be  of  equal  size; 
and  after  all  the  said  numbers  shall  have  been  so  written,  shall 
put  the  same  together  in  a  separate  drawer  or  box,  and  shall 
there  safely  keep  the  same  to  be  used  for  the  purpose  herein- 
after mentioned. 

And  by  §  32.  whenever  any  of  the  courts  or  judges  above  §  52. 
mentioned  shall  order  a  special  jury  to  be  struck  before  the 
proper  officer,  such  officer  shall  appoint  a  time  and  place  for  the 
nomination  of  such  special  jury;  and  a  copy  of  the  rule  of  court, 
and  of  such  officer's  appointment,  shall  be  served  on  the  under 
sheriff  of  the  county  in  England  or  Wales  in  which  the  trial  is  to 
be  had,  or  on  the  secondary  of  the  city  of  London  if  the  trial  is 
to  be  had  there,  and  also  on  all  the  parties  who  have  usually 
been  served  with  the  same,  in  the  accustomed  manner;  and  the 
said  officer  at  the  time  and  place  appointed,  being  attended  by 
such  under  sheriff  or  secondary,  or  his  agent,  who  are  hereby  re- 
quired 
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quired  to  bring  with  them  the  jurors'  book  and  such  special  jurors' 
list ;  and  all  the  numbers  so  written  on  distinct  pieces  of  parch- 
ment or  card  as  aforesaid,  shall  in  the  presence  of  all  the  parties 
in  any  of  the  cases  aforesaid,  and  of  their  attorneys  (if  they 
choose  to  attend,  or  if  the  said  parties  or  their  attorneys  all  or 
any  of  them  do  not  attend,  then  in  their  absence),  put  all  the 
said  numbers  into  a  box  to  be  by  him  provided  for  that  purpose, 
and  after  having  shaken  them  together,  shall  draw  out  of  the 
said  box  forty-eight  of  the  said  numbers  one  after  another,  and 
shall  as  each  number  is  drawn,  refer  to  the  corresponding 
number  in  the  special  jurors'  list,  and  read  aloud  the  name 
designated  by  such  number ;  and  if  at  the  time  of  so  reading 
any  name,  either  party  or  his  attorney  shall  object  that  the  man 
whose  name  shall  have  been  so  referred  to,  is  in  any  manner 
incapacitated  from  serving  on  the  said  jury,  and  shall  also  then 
and  there  prove  the  same  to  the  satisfaction  of  the  said  officer, 
such  name  shall  be  set  aside,  and  the  officer  shall  instead  thereof 
draw  out  another  number,  and  in  like  manner  refer  to  the 
corresponding  number  in  the  list,  and  read  aloud  the  name 
designated  thereby,  which  name  may  be  in  like  manner  set 
aside,  and  other  numbers  and  names  shall  in  every  such  case  be 
resorted  to,  according  to  the  mode  of  proceeding  herein-before 
described  for  the  purpose  of  supplying  names  in  the  places  of 
those  set  aside,  until  the  whole  number  of  forty-eight  not  liable 
to  be  set  aside  shall  be  completed ;  and  if  in  any  case  it  shall  so 
happen  that  the  whole  number  of  forty-eight  cannot  be  obtained 
from  the  special  jurors'  list,  in  such  case  the  said  officer  shall 
indifferently  take  according  to  the  mode  of  nomination  heretofore 
pursued  in  nominating  special  juries,  such  a  number  of  names 
from  the  general  jurors'  book,  in  addition  to  those  already  taken 
from  the  special  jurors'  list,  as  shall  be  required  to  make  up  the 
full  number  of  forty-eight  names,  all  and  every  of  which  forty- 
eight  names  shall  in  such  case  be  equally  deemed  and  taken  to 
be  those  of  special  jurors ;  and  the  said  officer  shall  make  out 
for  each  party  a  list  of  the  forty-eight  names,  together  with  their 
respective  places  of  abode  and  additions,  and  after  having  made 
out  such  list,  shall  return  all  the  numbers  so  drawn  out,  together 
with  all  the  numbers  remaining  undrawn,  to  such  under  sheriff' or 
secondary,  or  his  agent,  to  be  by  such  under  sheriff  or  secondary 
safely  and  securely  kept  for  future  use;  and  all  the  subsequent 
proceedings  for  reducing  the  said  list,  and  all  other  matters 
whatsoever  relating  to  special  juries,  shall  remain  and  continue 
in  force  as  heretofore,  except  where  the  same  or  any  part  thereof 
is  expressly  altered  by  this  act,  and  all  the  fees  heretofore  pay- 
able on  the  striking  of  special  juries,  shall  continue  to  be  paid 
in  the  accustomed  manner. 

6  53,  ^y  §  3^'  it  is  provided,  that  nothing  herein  contained  shall  be 

construed  to  prevent  the  parties  in  any  cause,  or  their  attorneys, 
from  consenting  to  have  a  special  jury  nominated  according  to 
the  mode  used  before  the  passing  of  this  act ;  and  upon  a  consent 
to  that  effect,  signed  by  each  party  or  his  attorney,  being  com- 
municated 
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municated  to  the  proper  officer,  he  is  hereby  authorized  and 
required  to  nominate  a  special  jury  for  the  trial  of  every  such 
cause,  according  to  the  mode  used  before  this  act :  provided 
also,  that  nothing  herein  contained  shall  be  construed  to  prevent 
the  same  special  jury,  however  nominated,  from  trying  any 
number  of  causes,  so  as  the  parties  in  every  such  cause,  or  their 
attorneys,  shall  have  signified  their  assent  in  writing  to  the 
nomination  of  such  special  jury  for  the  trial  of  their  respective 
causes  :  provided  always,  that  it  shall  be  lawful  for  the  court,  if 
it  shall  so  think  fit,  upon  the  application  of  any  man  who  shall 
have  served  upon  one  or  more  special  juries  at  any  assizes  or 
sessions  of  nisi  prius,  to  discharge  such  man  from  serving  upon 
any  other  special  jury  during  the  same  assizes  or  sessions  of 
nisi  prins. 

By  §  34.  the  person  or  party  who  shall  apply  for  a  special  §  34- 
jury  shall  pay  the  fees  for  striking  such  jury,  and  all  the  ex- 
penses occasioned  by  the  trial  of  the  cause  by  the  same,  and 
shall  not  have  any  further  or  other  allowance  for  the  same,  upon 
taxation  of  costs,  than  he  would  be  entitled  unto  in  case  the 
cause  had  been  tried  by  a  common  jury,  unless  the  judge  before 
whom  the  cause  is  tried  shall,  immediately  after  the  verdict, 
certify  upon  the  back  of  the  record,  that  the  same  was  a  cause 
proper  to  be  tried  by  a  special  jury. 

By  §  35.  no  juror,  who  shall  serve  upon  a  special  jury,  shall  9  35- 
be  allowed  or  take  for  serving  on  any  such  jury  more  than  such 
sum  of  money  as  the  judge  who  tries  the  issue  shall  think  just 
and  reasonable,  and  which  shall  not  exceed  the  sum  of  I/.  Is., 
except  in  causes  wherein  a  view  is  directed  and  shall  have  been 
had  by  such  juror. 

By  §  36.  it  is  provided,  that  where  any  special  jury  shall  have  §  56» 
been  ordered,  by  any  rule  in  any  of  the  courts  aforesaid,  to  be 
struck  by  the  proper  officer  of  such  court,  in  any  cause  arising 
in  any  county  of  a  city  or  town  except  the  city  of  London,  the 
sheriff  or  sheriffs  thereof,  or  the  under  sheriff,  shall  be  com- 
manded by  such  rule  to  bring  before  the  proper  officer  of  such 
court,  the  books  or  lists  of  persons  qualified  to  serve  on  juries 
within  the  same  countv  of  a  city  or  town;  and  in  every  such 
case  the  jury  shall  be  taken  and  struck  out  of  such  books  or  lists 
respectively,  in  the  manner  heretofore  accustomed. 

(E)  Who  are  to  be  returned :  And  herein  of  the  Qua- 
lifications and  several  Causes  for  which  they  may  be 
challenged. 

Page  551. 

BY  the  late  jury  act,  the  qualification  required  by  the  3  G.  2.  6  G.  4.  c.  50. 
c.  25.  §  18.  and  4  G.  2.  c.  7.  is  altered;  and  any  person  having  §  l- 
in  his  own  name  or  in  trust  for  him  10/.  by  the  year  in  freehold, 
copyhold,  or  customary  lands  in  fee-simple,  fee-tail,  or  for  life, 
or  having  an  estate  of  20/.  per  annum  above  reprizes,  in  lands  or 

tenements 
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tenements  held  by  lease  for  the  term  of  twenty  years  or  more,  or 
for  any  term  determinable  on  life  or  lives,  or  any  householder 
assessed  to  the  poor  rate  or  the  inhabited  house  duty  in  the 
county  of  Middlesex  on  a  value  of  30/.,  or  in  any  other  county 
of  20/.,  or  who  shall  occupy  a  house  containing  not  less  than 
fifteen  windows,  is  qualified  to  serve.  In  Wales  three  fifths  of 
any  of  the  above  qualifications  will  suffice. 

6  G.  4.  c.  50.  Persons  above  the  age  of  sixty  are  not  liable  to  serve  (the  age 
was  seventy  under  the  statute  of  Westminster  2.  38.) 

§  50.  By  §  50.  no  man  shall  be  returned  by  the  sheriffs  of  London 

as  a  juror  to  try  any  issue  joined  in  his  majesty's  courts  at  West- 
minster, or  to  serve  on  any  jury  at  the  sessions  for  the  said  city, 
who  is  not  a  householder  or  occupier  of  a  shop,  warehouse, 
counting-house,  chambers,  or  office,  for  the  purpose  of  trade  or 
commerce,  and  has  lands,  tenements,  or  personal  estate  to  the 
value  of  100/.  * 

§  42.  No  person  need  serve  as  a  juror  at  any  session  of  nisi  prius, 

or  gaol  delivery  in  the  county  of  Middlesex,  who  has  the  sheriffs' 
certificate  of  service  at  either  of  such  sessions,  for  either  of  the 
two  terms  or  vacations  next  preceding.  Certificate  of  service 
within  one  year  in  Wales,  the  counties  of  Hereford,  Cambridge, 
Huntingdon,  and  Rutland,  within  four  years  in  the  county  of 
York,  or  two  years  in  any  other  county,  will  exempt  a  man 
from  serving  on  trials  before  any  court  of  assize,  nisi  prins, 
ayer  and  terminer,  or  gaol  delivery.  The  exemptions  are  the 
same  with  regard  to  quarter  sessions,  except  that  two  years, 
instead  of  four,  will  exempt  in  the  county  of  York.  The  above 
provisions  are  not  to  extend  to  grand  juries  at  the  assizes  or 
great  sessions,' or  to  special  jurors. 

§  39.  By  §  39.  the  sheriff  shall  be  indemnified  for  impanelling  and 

returning  any  man  named  in  the  jurors'  book,  although  not 
qualified  or  liable  to  serve  on  juries;  and  if  any  sheriff,  fyc.  shall 
wilfully  impanel  and  return  any  man  to  serve  on  any  jury 
(except  grand  juries),  whose  name  is  not  inserted  in  the  jurors' 
book  of  the  current  year,  or  if  such  book  has  not  been  delivered, 
then  in  the  jurors'  book  of  the  last  year;  or  if  any  clerk  of  assize, 
associate,  prothonotary,  clerk  of  the  peace,  or  other  officer,  shall 
wilfully  record  the  appearance  of  any  man  so  summoned  and 
returned,  who  did  not  really  appear,  in  every  such  case  the  court 
shall,  on  examination,  set  such  fine  on  such  sheriff,  tyc.  Sfc.  as 
shall  seem  meet. 

Rex  v.  Ed-  There  can  be  no  challenge  to  the  array  on  the  ground  of 

monds,4Barn.  unindifferency  in  the  master  of  the  crown  office,  he  being  the 

&  A.  471.  officer  of  the  court  expressly  appointed  to  nominate  the  jury. 
The  only  remedy  is  to  apply  to  the  court  to  appoint  some  other 
officer  to  nominate. 

Ibid.  The  sheriff's  officer  had  neglected  to  summon  one  of  the 

twenty-four  special  jurymen :  held,  that  this  was  no  ground  of 
challenge  to  the  array  for  unindifferency  on  the  part  of  the 
sheriff. 

No 
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No  challenge  can  he  taken,  either  to  the  array  or  the  polls,  Rex  v.  Ed- 
until  a  full  jury  have  appeared. 


The  disallowing  a  challenge  is  not  a  ground  for  a  new  trial, 
but  for  a  venire  de  novo  ;  and  every  challenge  must  be  pro- 
pounded in  such  a  way  as  that  it  may  be  put  at  the  time  on  the 
nisi  piitts  record,  so  that  the  adverse  party  may  either  demur,  or 
counterplead,  or  deny  the  matter  of  challenge;  in  which  last 
case  only  triers  are  to  be  appointed.  Where  the  challenges 
were  not  put  upon  the  record,  the  defendants  were  held  not  in 
a  condition  to  ask  the  opinion  of  the  Court  of  King's  Bench  as  a 
matter  of  right  upon  their  sufficiency. 

It  is  not  competent  to  ask  jurymen,  whether  special  or  tales-  Rex  v.  Ed- 

men,  if  they  have  not,  previous  to  the  trial,  expressed  opinions  m°n"s» 

•i  Y      j  c     j  ,    .,    .  r         i        4  Barn.  &  A. 

hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  471> 

.  challenge  to  the  polls  on  that  ground  ;  but  such  expressions 
must  be  proved  by  extrinsic  evidence. 

It  seems  that,  by  the  proviso  in  the  twenty-seventh  section  of  Rfix  v-  Sutton, 
6  G.  4.  c.  50.,  alienage  is  not  now  a  ground  of  challenge  to  a  ®  _arn> 
special  juror. 

(G)  How  to  be  kept  and  discharged. 
Page  576. 

A  JURY  sworn  on  an  indictment,  clearly  bad  in  point  of  Rex  v.  Dea- 
law,  may  be  discharged  by  the  judge  from  giving  any  verdict.       £°n>  !  Ry-& 

iNlOO.  V->S.  27* 


2  Barn. 

L.462, 


The  withdrawing  a  juror  by  consent  of  parties  is  no  bar  to  a  Sanderson  v. 
future  suit  on  the  same  cause  of  action.  Nestor,  i  Ry. 

&  Moo.  Ca.  402. 

The  separation  of  the  jury  at  night,  where  the  trial  of  an  RCX 
indictment  lasted  more  than  one  day,  does  not  vitiate  the  verdict, 
and  is  no  ground  for  a  new  trial,  it  not  appearing  that  there  was 
any  suspicion  of  improper  communications. 


(I)  What  Irregularities  and  Defects  in  convening,  or 
in  the  Qualifications  of  the  Jurors,  are  amendable, 
and  aided  after  Verdict. 

Page  582. 

ON  the  trial  of  an  information  for  libel  only  ten  special  jury-  The  King  v. 
men  appeared,  and  two  talesmen  were  sworn  on  the  jury.     It  is  £?*'  i  Barn" 
no  ground  for  a  new  trial  that  the  two  non-attending  special 
jurors  were  not  summoned,  although  this  fact  was  unknown  to  the 
defendant  at  the  trial. 

The  son  of  a  juror  summoned  and  returned  having  answered  Hill  v.  Yates, 
to  his  father's  name  when  called  on  the  panel,  and  served  as  one   12  East»  229- 
of  the  jury  on  the  trial  of  the  cause,  is  not  of  itself  a  sufficient 
ground  for  setting  aside  the  verdict  as  for  a  mistrial. 

But  where  the  son  was  not  of  age  and  not  qualified,  the  court  Rex  v.Tre- 
granted  a  new  trial.  mearne.sBarn. 

VOL.  IV.  3T  So*0"954- 
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Dovey  v.  ^°  a^so  wnere  ^ie  objection  was  taken  before  verdict. 

Hobson,  2  Marsh.  154. 

Rex  v.  Sutton,       Alienage  is  a  ground  of  challenge  to  a  juror ;  but  if  the  objec- 
ts Barn.  &  C.    jjon  js  not  made  at  the  trial,  it  is  too  late  after  verdict. 

417. 


JUSTICES  OF  THE  PEACE. 

A  S  to  the  doctrine  stated,  page  600.,  that  the  king  cannot  dele- 
gate the  power  of  making  a  justice  of  the  peace,  since  the 
27  H.  8.  c.  2-L,  see  the  late  case  of  Jones  v.  Williams?  3  Barn.  & 
Cress.  762. 


Margate  Pier 
Company  v. 
Hannam, 
3  Barn.  &  A. 
266. 


Butt  v.  Co- 
nant,  1  Bro.  & 
Bing.  548. 
4  Moo.  195. 

Wilson  v. 
Weller,  1  Bro. 
&B.57.; 
and  see  6  East, 
75.  14  East, 
605.  Wightw. 
22. 


1  &  2  G.4. 
c.63. 


(D)  Who  are  qualified  for  the  Office. 

Page  608. 

THE  acts  of  a  justice  who  has  not  duly  qualified  by  delivering 
•in  a  certificate  pursuant  to  51  G.  3.  c.  36.,  are  not  absolutely 
void,  and  therefore  persons  seizing  goods  under  a  warrant  of 
distress  signed  by  him  are  not  trespassers. 

(E)  Of  their  Authority  and  Jurisdiction  pursuant  to 
their  Commission,  and  the  general  Statutes  relating 
to  them. 

Page  612. 

A  JUSTICE  of  the  peace  has  authority  to  issue  his  warrant 
for  the  arrest  of  a  party  charged  with  having  published  a  libel, 
and  upon  neglect  of  the  party  to  find  sureties  may  commit  him 
to  prison,  there  to  remain  till  delivered  by  due  course  of  law. 

Where  in  replevin  the  defendant  makes  cognizance  that  he 
took  the  goods  as  a  distress,  under  an  adjudication  of  a  magis- 
trate on  the  statute  of  labourers,  averring  a  complaint  made  to 
the  magistrate  on  oath,  and  an  examination  on  oath,  and  ad- 
judging a  sum  of  money  to  be  paid  by  the  plaintiff  to  J.  C.  for 
wages,  the  plaintiff  cannot  plead  in  bar  that  the  servant  did  not 
duly  make  oath  before  the  magistrate  that  the  sum  was  justly 
due  for  wages,  nor  that  the  sum  claimed  was  not  due. 

By  stat.  1  &  2  G.  4.  c.  63.,  reciting  stat.  28  G.  3.  c.  49.  (see 
page  620.),  and  that  doubts  had  been  entertained  whether  jus- 
tices of  the  peace  for  counties  at  large  were  thereby  empowered 
to  act  for  such  counties  at  large,  Within  any  city,  town,  or  other 
precinct  having  exclusive  jurisdiction,  but  not  being  a  county  of 
itself,  it  is  enacted  that  it  shall  be  lawful  for  any  justice  of  the 
peace  acting  for  any  county  at  large,  or  for  any  riding  or  divi- 
sion, fyc.  to  act  as  a  justice  for  such  county  at  large,  riding  or 
division,  in  sessions  or  otherwise,  at  any  place  within  any  city, 
town,  or  other  precinct,  having  exclusive  jurisdiction,  but  not 
being  a  county  of  itself,  and  situate  within,  surrounded  by,  or 
adjoining  to  any  such  county  at  large,  riding  or  division,  and  all 

acts, 
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acts,  matters,  and  things  done  by  such  justice  within  such  city, 
town,  fa.  shall  be  as  valid  as  if  done  within  the  said  county, 
riding,  $c.,  provided  that  nothing  therein  shall  give  power  to 
justices  of  the  peace  for  any  county,  riding,  fyc.  not  being  justices 
for  such  city,  town,  $-c.y  or  any  constable  or  other  officer  acting 
under  them,  to  act  or  intermeddle  in  any  matters  or  things 
arising  within  any  such  city,  town,  tyc. 

By  7  G.  3.  c.  21.  it  is  enacted  that  in  all  such  cities,  boroughs,  7  G.  s.  c.  21. 
towns  corporate,  fyc.  as  have  only  one  justice  of  the  peace  of  the 
quorum,  all  acts,  orders,  adjudications,  warrants,  indictments,  or 
other  instruments  which  shall  be  made,  done,  or  executed  by 
two  or  more  justices  of  the  peace  within  such  cities,  boroughs, 
towns  corporate,  Sfc.  though  neither  of  the  said  justices  are  of  the 
quorum,  are  valid  and  effectual  in  law  ;   and  by  4  G.  4.  c.  27.  the  4  G.4.  0.27. 
above  provision  is  extended  to  cases  of  cities,  boroughs,  towns 
corporate,  Sfc.  having  two  or  any  other  limited  number  of  justices 
of  the  quorum. 

By  15  G.  2.  c.  24.  it  is  declared  and  enacted,  that  in  all  cases  15G.  2.  c.  24. 
where  any  person  liable  by  law  to  be  committed  to  the  house  of 
correction  shall  be  apprehended  within  any  liberty,  city,  or  town 
corporate,  whose  inhabitants  are  contributing  to  the  support  of 
the  house  of  correction  of  the  county  in  which  such  liberty,  Sfc. 
is  situate,  it  shall  be  lawful  for  the  justices  of  such  liberty,  $c. 
X>  commit  such  person  to  the  house  of  correction  of  the  county, 
which  person  so  committed  shall  be  dealt  with  to  all  intents  as  if 
committed  by  any  justice  of  the  county,  fyc. 

The  justices  of  the  borough  of  Liverpool,  under  the  13  G.  2.  Rex  v. 
c.  24.  and  53  G.  3.  c.  162.,  have  authority  to  sentence  an  offender  Houston, 
convicted  before  them  at  their  sessions  for  petty  larceny,  and  in  f^3"'6  &  S' 
execution  of  such  sentence  to  commit  him  to  the  house  of  cor- 
rection for  the  county  of  Lancaster. 

But  they  have  not  authority  to  commit  to  such  house  of  cor-  jdem  311. 
rection  a  person  convicted  by  them  under  the  51  G.  3.  c.  143., 
(a  local  and  personal  act)  of  being  a  rogue  and  vagabond  within 
the  meaning  of  the  1 7  G.  2.  c.  5. 

The  above  act  of  15  G.  2.  c.  24.  is  a  declaratory  act,  and  should  Rex  v.  Amos, 
have  a  liberal  construction,  and,   therefore,  where  justices  of  a  2_Barn-  &  A. 

borough  contributing  to  the  county  rate  have  committed  prisoners  no:>''  a^  see 

.1  °  c  •        c         fc  -i  i         •  i  •      Kex  v.  Mus- 

to  the  county  house  of  correction  for  offences  cognizable  within  son,  e  Barn.  & 

the  county,  the  justices  at  their  borough  sessions  have  a  right  to  C.  74.    As  to 
order  such  prisoners  to  be  brought  before  them  for  trial  there. —  thejurisdic- 
Qu.  Also  where   a  county  magistrate  having  concurrent  juris-  anc"ho    ° 
diction,   has  committed   a  prisoner  for    an    offence  within  the  justices  re- 
borough,  whether  the  borough  sessions  have  not  the  same  power  specting  impo- 

of  ordering  such  prisoner  to  be  brought  before  them  for  trial  ?     Sltion  of  rates> 

see  Bates  v. 
NYinstanley,  4  Maule  &  S.  429.    Rex  v.  Clarke,  5  Barn.  &  A.  655. 

Where  a  statute  gives  a  justice  jurisdiction  over  an  offence,  it  Bane  v.  Me- 
impliedly  gives  him  power  to  apprehend  any  person  charged  *huen>  2  Bing. 
with  such  offence.     It  was  held,   therefore,   that  a  magistrate 
might  issue  a  warrant  to  apprehend   and  bring  before  him  a 

3  T  2  person 
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(a)  Now  re- 
pealed. See 
post. 

Rex  v.  T. 

Smith, 5  Maul. 
&  S. 133. 


Finley  v. 

Jowle, 

1 2  East,  248. 


Rex  v.  Gud- 
ridge,  5  Barn. 
&C.  459.;  and 
see  Rex  v. 
Yarpol,  ante, 
p.  624. 
Cox  v.  Cole- 
ridge, 1  Barn. 
&  C.  37-;  and 
see  Rex  v. 
Borron, 
3  Barn.  &  A. 
432. 


4  G.  4.  C.  64. 

Rex  v.  Justices 
of  N.  Riding 
of  Yorkshire, 
2  Barn.  &  C. 

286. 


5  G.I.  c.8. 
The  order  of 
justices  on  this 
statute  should 
state  how  much 
of  the  goods 
and  rents 
should  be 
seized,  and  the 
subsequent 
order  of  con- 
firmation by 
the  sessions, 


person  charged  with  an  offence  under  the  Malicious  Trespass 
Act,  1  G.  4.  c.56.  (a),  (see  page  614.)  especially  after  the  offender 
had  neglected  a  summons. 

Two  justices  may  proceed  under  1 2  G.  3.  c.  61.  §  18.  to  adjudge 
a  forfeiture  of  gunpowder  unlawfully  conveyed  to  the  person 
seizing  the  same,  but  the  conviction  must  show  distinctly  that 
the  person  to  whom  it  is  adjudged  is  the  person  who  seized. 

The  statute  20  G.  2.  c.  19.  §  4.  enabling  two  magistrates, 
"  upon  application  or  complaint  made  upon  oath  by  any  master 
"  against  such  apprentice,"  as  is  described  by  the  act  touching 
any  misdemeanor  in  such  service,  to  hear  and  determine  the 
same,  and  to  commit  or  discharge  the  apprentice,  extends  to  a 
complaint  in  writing  preferred  by  the  master,  and  verified  by 
oath  of  another  person. 

Upon  an  appeal  against  an  order  for  the  allowance  of  over- 
seers' accounts,  a  magistrate,  a  rated  inhabitant  of  the  parish, 
cannot  vote  either  on  the  determination  of  the  appeal  or  on  a 
question  as  to  granting  a  case. 

A  prisoner,  when  examined  before  justices  on  a  charge  of 
felony,  is  not  entitled  as  a  right  to  have  a  person  skilled  in  the 
law  present  as  an  advocate  on  his  behalf,  it  being  a  preliminary 
investigation  only,  and  not  conclusive  upon  him,  and,  therefore, 
a  magistrate  is  justified  in  removing  a  solicitor  out  of  the  room 
where  such  investigation  is  taking  place. 

For  a  consolidation  of  the  provisions  relating  to  the  building, 
repairing,  and  regulating  gaols  and  houses  of  correction,  see  the 
voluminous  statute  4  G.  4.  c.64.,  and  tit.  "  GAOL  AND  GAOLERS." 

Prisoners  committed  to  gaol  for  trial  who  are  able,  but  who 
refuse,  to  work,  are  not  entitled  by  law  to  have  any  food  pro- 
vided for  them  by  the  public,  and,  therefore,  where  a  magistrate 
reported  as  an  abuse  to  the  justices  at  quarter  sessions,  that 
untried  prisoners  had  been  compelled  to  work  at  the  treadmill, 
and  the  justices  ordered  that  the  treadmill  should  be  applied  to 
the  employment  of  other  prisoners,  as  well  as  those  sentenced  to 
hard  labour,  and  that  those  committed  for  trial  who  were  able  to 
work,  and  had  the  means  of  employment  offered  them  by  which 
they  might  gain  support,  but  who  refused  to  work,  should  be 
allowed  bread  and  water  only,  the  Court  of  King's  Bench  re- 
fused a  mandamus  to  compel  the  justices  to  order  such  prisoners 
any  other  food. 

By  5  G  1.  c.  8.  it  shall  be  lawful  for  the  churchwardens  or 
overseers  of  any  parish,  where  any  wife  or  children  shall  be  left 
by  their  husband  or  father,  by  warrant  of  two  justices  to  seize  so 
much  of  the  goods  and  chattels,  and  receive  so  much  of  the 
annual  rents  and  profits  of  the  lands  and  tenements  of  such 
husband,  mother,  or  father,  as  such  justices  shall  order,  towards 
the  discharge  of  the  parish  where  such  wife  or  children  are  left 
for  the  providing  for  such  wife,  child,  or  children,  which  warrant 
being  confirmed  at  the  next  quarter  sessions,  it  shall  be  lawful 
for  the  justices  of  such  quarter  sessions  to  make  an  order  for  the 

church- 
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churchwardens  or  overseers  of  the  poor  to  dispose  of  such  goods  should  specify 
and  chattels,  or  so  much  of  them  for  the  purposes  aforesaid  as  the  qtiantum  of 
the  court  shall  think  fit,  and  to  receive  the  rents  and  profits,  or  relief  to  be 
so  much  of  them  as  shall  be  ordered  by  the  sessions  as  aforesaid,  aPPr°Pnated 
of  his  or  her  lands  and  tenements  for  the  purposes  aforesaid.         goods  or  rents 
and  limit  a  period  for  such  appropriation,  supposing  such  prospective  order  to  be  good. 

A  justice  before  whom  a  deserter  is  brought  and  committed  Stable  v. 
to  the  county  gaol  may,  if  the  deserter  is  unable  to  bear  the  I'ixon,  6  East, 
charge  himself,  direct  the  expenses  of  conveying  him  thither  to  Re*"  v  pjerce^ 
be  paid  by  the  treasurer  of  the  county  to  the  constable  of  the  3  Maule  &  S. ' 
parish  who  found  and  apprehended  him  in  the  parish,  and  con-  62. 
veyed  him  to  gaol. 

By  the  53  G.  3.  c.  127.  §  7.  if  any  one  duly  rated  to  a  church  53  G.  3.  0.127. 
or  chapel  rate,  the  validity  whereof  has  not  been  questioned  in  §  ?• 

any  ecclesiastical  court,  shall  refuse  or  neglect  to  pav  the  same,  W  If  the 
...,.,,  f   (    J    ,        ,       '   party  sura- 

one  justice  tor  the  county  may,  on  complaint  of  the  church  or  moned  tells 

chapel  wardens,  convene  before  any  two  or  more  justices  any  the  justices,  he 
person  so  refusing  or  neglecting,  and  examine  on  oath  into  the  wil)  b"ng  an 
complaint,  and  direct  payment  of  what  is  due  in  respect  to  such  acnon  ag3"18' 
rate,  not  exceeding  1 0/.  above  reasonable  costs,  and  on  refusal  to  le^yin^he 
pay,  to  levy  the  amount  due ;  and  any  person  aggrieved  by  any  rate,  as  he 
judgment  may  appeal  to  the  quarter  sessions :   provided  that  thinks  he  has 

nothing  therein  shall  interfere  with  the  jurisdiction  of  the  eccle-  no  "^  to 

•     ,  •    £  ,  1-1  i  pay  it.  because 

siastical  courts,  to  determine  causes  touching  such  rates;   and  he  has  no  claim 

provided,  that  if  the  validity  of  such  rate,  or  the  liability  to  pay  to  or  seat  in 
it,  be  disputed,  and  the  party  disputing  give  notice  thereof  to  the  chapel; 
the  justices  (at),  the  justices  shall  forbear  giving  judgment  there-  t! 

cicnc  notice 

uP°n-  within  the  act. 

Rex  v.  Chapel  Wardens  of  Milnrow,  5  Maule  &  S.  248.  But  a  mere  statement  to  the 
justices,  that  the  party  disputes  the  rate,  does  not  deprive  them  of  jurisdiction.  Rex  v. 
Wrottesley,  1  Barn.  &  Adol.  648. 

Where  a  single  woman  having  been  delivered  of  a  bastard  Ex  parte 
child  was  committed  by  one  justice  for  refusing  to  answer  en-  ^?r"n'j.  n 
quiries  as  to  who  was  the  father,  the  commitment  was  held  bad.     gQ  arn' 

Trespass  lies  against  a  justice  committing  a  party  charged  Davis  v.  Cap- 
with  felony  for  re-examination  for  an  unreasonable  time,  though  Per>  10  Barn, 
there  is  no  improper  motive.  &  C*  28> 

By  the  5  G.  4-.  c.l  8.,  intituled  An  act  for  the  more  effectual  5G.  4.  c.  is. 
recovery  of  penalties  before  justices  and  magistrates  on  conviction  of  §  l- 
offenders,  and  for  facilitating  the  execution  of  warrants  by  con- 
stables,  it  is  enacted,  that  whenever  any  penalty  or  forfeiture  is 
directed  to  be  recovered  before  any  justice,  such  justice  is  em- 
powered, on  conviction  of  the  offender,  in  default  of  payment 
of  such  penalty  or  forfeiture,  together  with  reasonable  costs,  to 
cause  the  same  to  be  levied  by  distress  and  sale  of  the  goods  of 
the  offender,  by  warrant  under  the  hand  and  seal  of  such  justice, 
Sfc. ;  and  in  case,  upon  valuation  of  the  goods,  sufficient  distress 
for  payment  of  such  penalties,  fyc.  cannot  be  found,  or  in  case  it 
shall  appear  to  such  justice,  either  by  confession  of  the  offender  or 
otherwise,  that  the  offender  has  not  sufficient  goods  whereupon  the 
same  may  be  levied  within  the  jurisdiction  of  such  justice,  #c.t  no 

3  T  3  sale 
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sale  shall  take  place  of  the  goods,  but  it  shall  be  lawful  for  such 
justice,  fyc.  to  commit  such  offender  to  the  common  gaol  or 
house  of  correction,  for  such  time  and  in  such  manner  as  in  such 
acts  directed ;  then  and  in  every  such  case  it  shall  be  lawful  for 
such  justice,  $c.  at  discretion  to  order  the  offender  so  convicted 
to  be  kept  in  safe  custody  until  return  made  to  such  warrant  of 
distress,  unless  such  offender  shall  give  security  to  the  satisfaction 
of  the  justice,  fyc.  for  his  appearance  before  him  on  the  return  of 
the  warrant  of  distress  (not  more  than  eight  days  from  the  date 
of  the  security) ;  and  such  security  may  be  by  recognizance  or 
otherwise ;  or  in  case  it  appear  to  the  satisfaction  of  the  justice 
that  the  offender  has  not  goods  within  the  jurisdiction  of  the 
justice  whereon  to  levy  all  such  penalties,  fyc.  such  justice,  <$rc. 
may  at  his  discretion,  without  issuing  a  warrant  of  distress,  com- 
mit the  offender  for  such  time  and  in  such  manner  as  if  a  warrant 
of  distress  had  been  issued,  and  nulla  bona  returned  thereon. 
§  2  And  by  §  2.  whenever  it  shall  appear  to  any  magistrate  by 

whom  any  penalty  or  sum  of  money  is  adjudged  to  be  paid  on 
the  return  of  such  warrant  of  distress,  that  no  sufficient  goods  of 
the  offender  or  defendant  can  be  found  whereon  to  levy  the  sum 
and  costs  within  the  jurisdiction  of  such  magistrate,  or  in  case  it 
shall  appear  to  such  magistrate,  either  by  confession  of  the  party 
or  otherwise,  that  he  have  not  sufficient  goods  within  the  juris- 
diction of  the  justice,  such  justice  at  his  discretion,  without  issuing 
any  warrant  of  distress,  may  proceed  in  such  manner  as  if  a  war- 
rant of  distress  had  been  issued  and  nulla  bona  returned  thereon  ; 
and  it  shall  be  lawful  for  such  justice  to  issue  his  or  their  warrant 
for  committing  such  offender  or  defendant  to  the  common  gaol 
for  any  term  not  exceeding  three  calendar  months,  unless  the 
sum  adjudged  and  costs  be  sooner  paid;  provided  always  the 
amount  of  costs  and  expenses  shall  be  specified  in  such  warrant 
of  commitment. 

x  3  By  §  3.  in  any  case  any  offender  committed  for  default  of  pay- 

ment of  such  penalty  or  forfeiture,  together  with  reasonable  costs 
and  charges,  shall  during  his  imprisonment  pay  to  the  governor 
or  keeper  of  the  prison  the  amount  of  such  penalty  and  costs,  such 
governor  or  keeper  shall  discharge  such  offender  from  custody. 
,r  4  By  §  4.  the  justices  are  empowered,  on  the  desire  or  consent 

in  writing  of  any  offender,  to  withhold  the  warrant  for  distress 
for  any  penalty  or  forfeiture,  and  to  commit  the  offender,  in  de- 
fault of  payment,  for  such  time  as  in  the  said  acts  respectively 
directed. 

(As  to  the  office  of  justice  of  peace  in  and  near  the  metropolis, 
see  6G.  4-.  c.  21. 

As  to  the  power  of  justices  of  the  peace  to  borrow  money  on 
mortgage  of  the  county  rates,  see  6  G.  4.  c.  40.) 

7  &  8  G.4.  By  the  7  &  8  G.  4.  c.  2?.  the  1  G.  4.  c.  56.  respecting  malicious 

t.  27.  trespasses  (ante,  p.  614.),  is  wholly  repealed. 

7  &  8  G.  4.  And  by  Sir  Robert  Peel's  act  the  7  &  8  G.  4.  c.  30.,  intituled 

c.  so.  An  act  for  consolidating  and  amending  the  laws  in  England  relative 

to 
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to  malicious  injuries  to  property,  §  19.  it  is  "enacted,  that  if  any 
"  person  shall  unlawfully  and  maliciously  cut,  break,  bark,  or 
"  root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part 
"  of  any  tree,  sapling,  or  shrub,  or  any  underwood  respectively 
"  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or 
"  avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwell- 
"  ing  house,  every  such  offender  (in  case  the  amount  of  the  in- 
"  jury  done  shall  exceed  the  sum  of  one  pound)  shall  be  guilty 
"  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
"  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
"  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
*'  exceeding  two  years,  and  if  a  male,  to  be  once  or  twice,  or 
*'  thrice  publicly  or  privately  whipped  (if  the  court  shall  so 
"  think  fit)  in  addition  to  such  imprisonment;  and  if  any  per- 
"  son  shall  unlawfully  and  maliciously  cut,  break,  bark,  root 
"  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of 
"  any  tree,  sapling,  or  shrub,  or  any  underwood  respectively 
"  growing  elsewhere  than  in  any  of  the  situations  herein-before 
"  mentioned,  every  such  offender  (in  case  the  amount  of  the  in- 
"  jury  done  shall  exceed  the  sum  of  five  pounds)  shall  be  guilty 
"  of  felony,  and  being  convicted  thereof  shall  be  liable  to  any  of 
"  the  punishments  the  court  may  award  for  the  felony  herein- 
u  before  last  mentioned." 

And  by  §  20.  it  is  "  enacted,  that  if  any  person  shall  unlaw-  §  20. 
"  fully  and  maliciously  cut,  break,  bark,  root  up,  or  otherwise 
"  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling, 
**  or  shrub,  or  any  underwood,  wheresoever  the  same  may  be 
**  respectively  growing,  the  injury  done  being  to  the  amount  of 
"  one  shilling  at  the  least,  every  such  offender,  being  convicted 
"  before  a  justice  of  the  peace,  shall  for  the  first  offence  forfeit 
"  and  pay,  over  and  above  the  amount  of  the  injury  done, 
"  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
"  justice  shall  seem  meet ;  and  if  any  person  so  convicted  shall 
"  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be 
"  convicted  thereof  in  like  manner,  every  such  offender  shall, 
"  for  such  second  offence,  be  committed  to  the  common  gaol, 
•"  or  house  of  correction,  there  to  be  kept  to  hard  labour 
•'  for  such  term,  not  exceeding  twelve  calendar  months,  as  the 
"  convicting  justice  shall  think  fit;  and  if  such  second  conviction 
"  shall  take  place  before  two  justices  they  may  further  order 
"  the  offender,  if  a  male,  to  be  once  or  twice  publicly  or  pri- 
"  vately  whipped,  after  the  expiration  of  four  days  from  the 
"  time  of  such  conviction  ;  and  if  any  person  so  twice  convicted 
"  shall  afterwards  commit  any  of  the  said  offences,  such  offender 
"  shall  be  deemed  guilty  of  felony,  and  being  convicted  thereof, 
"  shall  be  liable  to  any  of  the  punishments  which  the  court  may 
"  award  for  the  felony  herein-before  last  mentioned." 

And  by  §  21.  it  is  "  enacted,  that  if  any  person  shall  unla\v-          §  21. 
"  fully  and  maliciously  destroy,  or  damage  with  intent  to  destroy, 
**  any  plant,  root,  fruit,  or  vegetable  production  growing  in  any 
0  garden,   orchard,  nursery-ground,  hothouse,  greenhouse,  or 

3X4  "  conserv^ 
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"  conservatory,  every  such  offender,  being  convicted  thereof  be- 
"  fore  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice, 
"  either  be  committed  to  the  common  gaol  or  house  of  correction, 
*'  there  to  be  imprisoned  only,  or  to  imprisoned  and  kept  to 
"  hard  labour  for  any  term  not  exceeding  six  calendar  months, 
"  or  else  shall  forfeit  and  pay,  over  and  above  the  amount  of 
*'  the  injury  done,  such  sum  of  money,  not  exceeding  twenty 
'*  pounds,  as  to  the  justice  shall  seem  meet;  and  if  any  person 
"  so  convicted  shall  afterwards  commit  any  of  the  said  offences, 
"  such  offender  shall  be  deemed  guilty  of  felony,  and  being  con- 
"  victed  thereof  shall  be  liable  to  any  of  the  punishments 
"  which  the  court  may  award  for  the  felony  herein-before  last- 
"  mentioned." 

§  22.  And  by  §  22.  it  is   "  enacted,  that  if  any  person  shall  unlaw- 

"  fully  and  maliciously  destroy,  or  damage  with  intent  to  destroy, 
"  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast, 
"  or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  01 
"  in  the  course  of  any  manufacture,  and  growing  in  any  land 
"  open  or  enclosed,  not  being  a  garden,  orchard,  or  nursery- 
"  ground,  every  such  offender,  being  convicted  thereof  before  a 
"  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice,  either 
"  be  committed  to  the  common  gaol  or  house  of  correction, 
"  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
"  hard  labour  for  any  term  not  exceeding  one  calendar  month, 
"  or  else  shall  forfeit  and  pay,  over  and  above  the  amount  of 
"  the  injury  done,  such  sum  of  money,  not  exceeding  twenty 
"  shillings,  as  to  the  justice  shall  seem  meet,  and  in  default 
"  thereof  together  with  the  costs,  if  ordered,  shall  be  committed 
"  as  aforesaid  for  any  term  not  exceeding  one  calendar  month, 
"  unless  payment  be  sooner  made ;  and  if  any  person  so  con- 
"  victed  shall  afterwards  be  guilty  of  any  of  the  said  offences,  and 
"  shall  be  convicted  thereof  in  like  manner,  every  such  offender 
"  shall  be  committed  to  the  common  gaol  or  house  of  correction, 
"  there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding 
"  six  calendar  months,  as  the  convicting  justice  shall  think  fit ; 
"  and  if  such  subsequent  conviction  shall  take  place  before  two 
"  justices,  they  may  further  order  the  offender,  if  a  male,  to  be 
"  once  or  twice  publicly  or  privately  whipped,  after  the  expira- 
"  tion  of  four  days  from  the  time  of  such  conviction." 

f  23-  And  by  §  23.  it  is  "  enacted,  that  if  any  person  shall  unlaw- 

"  fully  and  maliciously  cut,  break,  throw  down,  or  in  anywise  de- 
"  stroy  any  fence  of  any  description  whatsoever,  or  any  wall,  stile, 
"  or  gate,  or  any  part  thereof  respectively,  every  such  offender  be- 
"  ing  convicted  before  a  justice  of  the  peace,  shall  for  the  first 
"  offence  forfeit  and  pay,  over  and  above  the  amount  of  the  injury 
"  done,  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
"  justice  shall  seem  meet ;  and  if  any  person  so  convicted  shall 
"  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be 
"  convicted  thereof  in  like  manner,  every  such  offender  shall 
"  be  committed  to  the  common  gaol  or  house  of  correction,  there 
"  to  be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve 

"  calendar 
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"  calendar  months,  as  the  convicting  justice  shall  think  fit  ;  and 
"  if  such  subsequent  conviction  shall  take  place  before  two 
"  justices,  they  may  further  order  the  offender,  if  a  male,  to  be 
"  once  or  twice  publicly  or  privately  whipped,  after  the  ex- 
"  piration  of  four  days  from  the  time  of  such  conviction." 

And  by  §  24.  it  is  "  enacted,  that  if  any  person  shall  wilfully  §  24. 
"  and  maliciously  commit  any  damage,  injury,  or  spoil  to  or 
"  upon  any  real  or  personal  property  whatsoever,  either  of  a 
"  public  or  private  nature,  for  which  no  remedy  or  punishment 
"  is  herein-before  provided,  every  such  person,  being  con- 
"  victed  thereof  before  a  justice  of  the  peace,  shall  forfeit  and 
"  pay  such  sum  of  money  as  shall  appear  to  the  justice  to  be  a 
"  reasonable  compensation  for  the  damage,  injury,  or  spoil  so 
'*  committed,  not  exceeding  the  sum  of  five  pounds,  which  sum 
"  of  money  shall,  in  the  case  of  private  property,  be  paid  to  the 
"  party  aggrieved,  except  where  such  party  shall  have  been  ex- 
"  amined  in  proof  of  the  offence  ;  and  in  such  case,  or  in  the 
"  case  of  property  of  a  public  nature,  or  wherein  any  public 
"  right  is  concerned,  the  money  shall  be  applied  in  such  manner 
"  as  every  penalty  imposed  by  a  justice  of  the  peace  under  this 
"  act  is  hereinafter  directed  to  be  applied  ;  and  if  such  sum  of 
"  money  together  with  costs,  if  ordered,  shall  not  be  paid,  either 
"  immediately  after  the  conviction,  or  within  such  period  as  the 
**  justice  shall  at  the  time  of  conviction  appoint,  the  justice  may 
"  commit  the  offender  to  the  common  gaol  or  house  of  cor- 
"  rection,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
"  kept  to  hard  labour,  as  the  justice  shall  think  fit,  for  any  time 
"  not  exceeding  two  calendar  months,  unless  such  sum  and 
"  costs  be  sooner  paid  ;  provided  always,  that  nothing  herein 
"  contained  shall  extend  to  any  case  where  the  party  trespassing 
"  acted  under  a  fair  and  reasonable  supposition  that  he  had  a 
"  right  to  do  the  act  complained  of,  nor  to  any  trespass  not  being 
"  wilful  and  malicious  committed  in  hunting,  fishing,  or  in  the 
"  pursuit  of  game,  but  that  every  such  trespass  shall  be  punish- 
"  able  in  the  same  manner  as  before  the  passing  of  this  act." 

And  by  §  25.  it  is  "  enacted,  that  every  punishment  and  for-  §  2$- 
"  feiture  by  this  act  imposed  on  any  person  maliciously  com- 
"  mitting  any  offence,  whether  the  same  be  punishable  upon 
"  indictment  or  upon  summary  conviction,  shall  equally  apply 
"  and  be  enforced  whether  the  offence  shall  be  committed  from 
"  malice  conceived  against  the  owner  of  the  property  in  respect 
"  of  which  it  shall  be  committed,  or  otherwise." 

(F)  Their  Indemnity  and  Protection  by  Law  in  the 
right  Execution  of  their  Office,  and  their  Punishment 
for  the  Omission  of  it. 

Pae  628. 


WHEN  a  criminal  information  is  asked  against  a  justice,  the  Rex  v.  Bor- 

question  for  the  court  is,  not  whether  the  act  is  strictly  right  or  ron>  3  &ara' 

JO  XT    A     &V> 
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Rex  v.  Bishop 
5  Barn.  &  A. 
612.  Rex  v. 
Harris, 
13  East,  270. 
Rex  v. 
Marshall, 
13  East,  322. 

Morgan  v. 
Hughes, 
2  Term  R. 
225. ;  and 


not,  but  whether  it  proceeded  from  an  unjust  oppression  or 
corrupt  motive,  or  from  mistake  or  error  only.  In  the  latter 
case  the  court  will  not  grant  the  rule. 

Where  the  facts  took  place  twelve  months  before  the  applica- 
tion to  the  court,  they  refused  to  grant  the  information,  although 
the  prosecutor  stated  that  the  facts  had  not  come  to  his  know- 
ledge till  very  shortly  before  the  application.  The  information 
may  be  moved  for  in  the  second  term  after  the  offence,  there 
being  no  intervening  assizes,  but  not  so  late  in  the  second  term 
as  to  preclude  the  magistrate  shewing  cause  in  that  term. 

Where  a  justice  maliciously  grants  a  warrant,  without 
any  information,  for  a  charge  of  felony,  the  remedy  is  trespass 
for  false  imprisonment,  and  not  case. 

see  10  Barn.  &C.  28. 

Brittain  v.  In  an  action  against  a  justice,  a  record  of  conviction  by  him* 

Kinnaird,          if  no  defect  appear  on  the  face  of  it,  is  conclusive  evidence  of 

1 32°4]vl          l^e  ^acts  stated  m  fr '  f°r  ne  ls  acting  as  a  judge  of  record,  and 

50.  Hasten  v.    n's  record  is  not  traversable. 

Carew,  3  Barn-  &  C.  649. 

3  Barn.  &  C.         But  he  would  be  liable  to  punishment  if  he  corruptly  made  the- 

657>  record  differ  from  the  real  facts. 

Rogers  v.  If  the  magistrate  commit  for  one  offence,  and  the  conviction 

Jones,  3  Barn,  drawn  up  is  for  another,  the  conviction  affords  no  justification  of 

&  C.  409.         fae  imprisonment. 

Wickes  v.  And  if  the  warrant  of  commitment  do  not  shew  an  offence 

Clutterbuck,     over  which  the  magistrate  has  jurisdiction,  an  action  lies  for  the 
'2  Bmg.  K.  483.  commitment,  although  there  be  a  previous  regular  conviction. 
Burley  v.  In  an  action  against  a  magistrate  for  a  malicious  conviction, 

it  is  not  enough  for  plaintiff  to  shew  that  he  was  innocent  of 
the  offence,  but  he  must  also  prove,  from  what  passed  before 
the  magistrate,  that  there  was  a  want  of  probable  cause. 

An  action  of  trespass  does  not  lie  against  a  justice  for  any 
thing  done  in  discharge  of  his  duty,  unless  he  is  made  acquainted 
with  all  the  circumstances  under  which  he  is  called  on  to  act. 

In  an  action  against  a  justice,  he  may,  after  issue  joined,  and 
Devaynes  v.  e  en  fter  not}ce  of  trial  given,  move  to  withdraw  the  general 
Boys.  2  Marsh.  .  .-.  p  , '  ,  7 

R.  356.  issue,  pay  money  into  court,  and  plead  de  novo. 

5  Taunt.  33.    Nestor  v.  Newcome,  3  Barn.  &  C.  159. 

In  an  action  against  a  justice,  the  notice  required  by  24  G.  2. 
c.  44-.,  was  signed  T.  and  W.  A.  Williams.  The  names  of  the 
attorneys  were  Thomas  Adams  Williams,  and  William  Adams 
Williams.  The  notice  was  sufficient. 

No  notice  is  necessary  in  an  action  against  a  justice  for  a 
penalty  for  acting  without  proper  qualification. 

In  trespass  for  false  imprisonment  against  a  magistrate,  it 
appeared  that  A.  B.  was  discharged  from  prison  on  the  14th  of 
December,  and  the  writ  issued  on  the  14th  of  June ;  it  was  held 
that  the  action  was  commenced  in  time. 

The  summary  jurisdiction  given  to  justices  by  the  4  G.  4. 
c,  34.  §  3.,  extends  only  to  cases  where  the  relation  of  master 

and 


Bethune, 

1  Marsh.  220. 

5  Taunt.  580. 

Pike  v.  Carter, 
3  Bing.  R.  78. 


James  v. 
Swift,  4  Barn. 
&C.681. 


Wright  v. 
Horton, 
Holt's  Ca.  458. 
Hardy  v. 
Ryle,  9  Barn. 
&  C.  603. 


Lancaster  v. 
Greaves, 

Id.  628. 
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and  servant  exists ;  and  therefore  where  A.  had  contracted  with 
B.  to  build  a  wall  for  a  certain  price,  within  a  certain  time,  and 
having  performed  part  of  the  work  refused  to  complete  it,  this 
was  held  not  to  be  within  the  statute ;  and  a  magistrate  who 
acted  on  the  complaint  of  B.,  and  convicted  and  committed  to 
prison  A.,  was  held  liable  to  an  action  for  false  imprisonment. 


LEASES  AND  TERMS  FOR  YEARS. 

(D)  Of  Leases  by  Tenant  in  Tail. 

Page  651. 

T  F  a  tenant  in  tail  reserves  an  entire  rent  on  a  farm,  in  which  Rex  v.  Phil- 

leasehold  lands  are  mixed  with  the  entailed  lands,  the  lease  is  1]PS> 
not  good  against  the  reversioner.  Doe  v. 

7  Maule  &  S.  276.  contrh. 

(E)  Of  Leases   for  Lives  or  Years  by  ecclesiastical 

Persons. 
Page  674. 

BY  13  Eliz.  c.  10.  §3.,  all  leases  made  by  spiritual  persons,  Doe  v.  Yar- 
other  than  for  the  term  of  twenty-one  years,  or  three  lives,  borough, 
whereupon  the  accustomed  yearly   rent  or  more  shall  be  re-  J^joo'^sg. 
served,  are  void.     In  order  to  render  a  lease  valid  under  this 
statute,  it  must  be  made  of  land  which  had  been  previously  let, 
or  on  which  some  rent  had  been  reserved.     Therefore  a  lease  by 
a  vicar  for  three  lives  of  unenclosed  and  waste  land,  not  proved 
to  have  been  before  let,  was  held  not  to  be  binding  on  his  suc- 
cessor, although  the  lessee  covenanted  therein  to  enclose  the 
land  and  pay  a  rack  rent  for  it. 

A  new  lease  made   by  the  warden  and  poor  of  an   hospital,  Grumbrell  v. 
under  their  corporation  seal,  before  the  expiration  of  a  former  V.°?e^  3  Barn* 
lease,  to  a  lessee  who  had  then  only  a  part  interest  in  the  first 
lease,  but  to  whom  the  entire  interest  was  assigned  within  three 
years  afterwards,  is  binding  on  the  succeeding  warden  and  poor 
of  such  hospital. 

A  lease  by  a  rector  of  his  glebe  lands  and  other  rectoral  Doe  v.  Somer- 
property,  made  between  the  years   1803   and    1816,  while  the  ville,  9  Dow. 

statute  13  Eliz.  c.  20.  continued,  is  valid.  &Ry.iop.; 

and  see  tit. 
Ejectment,  and  Addenda  as  to  cases  of  forfeiture  and  waiver. 

A  demise  by  a  parson  of  his  benefice,  made  subsequent  to  Shaw  v. 
57  G.  3.  c.  99.,  for  securing  an  annuity  is  void,  it  being  in  sub-  Pritchard, 
stance  a  charging  of  the  benefice  within    the  meaning  of  the  £°  0^[";  a^d 
13  Eliz.  c.  20.  see~i  Barn. 

&  Adol.  673. 

3.  Suck 
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ADDENDA. 


Styles  v. 
Wardle, 
4  Barn.  &  C. 
908. 


Steelev.  Mart, 
4  Barn.  &  C. 
272.   6  Dow. 
&  Ry.  392. 


3.  Such  Leases  as  have  a  good  Date,  but  are  not  delivered  till  a 
Week  or  a  Month,  &c.  after  when  they  are  to  begin,  and  how 
the  Declaration  on  such  Leases  is  to  be  framed. 

Page  694. 

Where  a  deed  has  no  date  or  an  impossible  date,  as 
the  30th  of  February,  and  in  the  deed  reference  is  made  to  the 
date,  that  word  must  be  construed  to  mean  delivery ;  but  if  it 
has  a  sensible  date,  the  word  date  occurring  in  other  parts  of 
the  deed,  means  the  day  of  the  date,  and  not  of  the  delivery ; 
and  therefore,  in  covenant  on  an  indenture,  dated  the  24th 
of  December,  1822,  whereby  plaintiff  leased  to  defendant  a 
house  and  premises  for  ninety-seven  years,  subject  to  an  agree- 
ment for  an  underlease  to  A.  for  twenty-one  years,  and  the 
defendant  covenanted  that  he  would,  within  twenty-four  calendar 
months  then  next  after  the  date  of  the  indenture,  procure  A.  to 
accept  a  lease  of  the  premises  for  twenty-one  years  from  Christ- 
mas day  1821 ;  and  that  in  case  A.  would  not  accept  the  lease, 
that  he,  defendant,  would  pay  to  plaintiff  a  certain  sum  of  money ; 
it  was  held,  that  the  deed  took  effect  from  the  day  of  the  date, 
and  that  A.,  not  having  accepted  the  lease,  defendant  was  liable 
to  pay  the  stipulated  sum  of  money  at  the  expiration  of  twenty- 
five  months  from  the  date  of  the  deed,  although  it  was  delivered 
some  time  subsequent  ,to  the  date. 

A  lease  purported  on  the  face  of  it  to  have  been  made  on 
the  25th  of  March  1783,  habendum  to  the  lessee  from  the  25th 
of  March  now  last  past,  for  thirty-five  years.  There  was  evi- 
dence to  show  that  the  lease  was  not  executed  until  after  the 
25th  of  March  1783.  Held,  that  it  took  effect  from  the  time  of 
the  delivery,  and  not  of  the  date;  and  consequently,  that  the 
term  commenced  on  the  25th  of  March  1783,  and  not  on  the 
25th  of  March  preceding  the  date  of  the  deed. 


Duck  v.  Hun- 
ter, 5  Barn.  & 
A.  322. ;  and 
see  3  Dow.  & 
Ry.  522. 
1  Mann.  &  R. 
137.  See  Hope 
v.  Booth, 
]  Barn.&Adol. 
498. 

Clayton  v. 
Burtenshaw, 
5  Barn.  &  C. 
41.  7  Dow.  & 
Ry.  800. 


(K)  By  what  Form  of  Words  Leases  may  be  made. 

Page  816. 

WHERE  the  tenant  was  in  possession  under  a  memorandum 
of  agreement,  whereby  the  defendant,  as  lessor,  agreed  to  let  a 
house  on  lease  for  twenty-one  years,  at  the  net  clear  rent  of  631. 
per  annum,  the  tenant  to  enter  at  any  time  on  or  before  a  par- 
ticular day,  on  paying  the  sum  of  501.  on  entry,  and  there 
was  a  purchasing  clause  in  the  lease;  it  was  held,  that  this  only 
amounted  to  an  agreement  for  a  future  lease;  and  that  no  lease 
having  been  executed,  and  no  rent  subsequently  paid,  the  land- 
lord was  not  entitled  to  distrain. 

Where  A.,  by  an  agreement  under  seal,  agreed  to  take  and 
hire  of  B.  a  certain  house  and  premises,  at  a  certain  annual  rent, 
but  the  instrument  contained  no  words  of  demise,  and  there  was 
nothing  to  shew  when  the  interest  was  to  commence  or  deter- 
mine; it  was  held  no  more  than  an  agreement  for  a  lease. 

Where 
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Where  a  lease   was   granted  to  one,    who  afterwards    took   Hoby  v.  Roe- 
another  into  partnership,  and  both  applied  jointly  to  the  land-  bt^k'J  Taunt' 
lord  to  enlarge  the  premises,  agreeing  to  pay  107.  per  cent,  per   0°Marsh  433 
annum  on  the  money  laid  out,  which  was  accordingly  done,  and 
the  tenants  afterwards  dissolved  partnership;  it  was  held,  that 
the  agreement  was  only  collateral  to  the  lease,  and  not  a  new 
demise. 

The  following  instrument  amounts  to  a  lease:  —  J.  T-  agrees   Wright  v. 
to  pay  J.  W.  the  sum  of  140/.  per  annum  in  quarterly  payments,   Trezevant, 
for  the  house  $c.,  at  fyc.    for  the  term  of  seven,  fourteen,  or    *  Moo.&M. 
twenty-one  years,  at  his  option  at  the  end  of  every  seven  years  ; 
the  rent  to  commence  on  the  1st  of  January  1827. 

Under  a  demise  of  a  messuage,  with  all  rooms  and  chambers,   Kerslake  v. 
with  the  appurtenances  thereto  belonging,  is  to  be  understood   ^J"1^ 
all  that  is  occupied  together  as  an  entire  messuage  at  one  and   g   a  jg^  O'f 
the  same  time  ;  therefore,  such  a  demise  will  not  comprehend  a  a  tenement 
room  which  had  once  formed  part  of  the  messuage,  but  which    containing 

had  been  separated  from  it  by  means  of  a  wooden  partition,  and   mneteen  acres, 
.  ,  .    ,      -.1     -.    c  *u      except  all  Urn- 

had  not  been  occupied  with  it  for  many  years  previous  to  the   ber>  £rees> 

demise.  wood,  under- 

wood, &c.  six  acres  of  the  soil  which  at  the  time  of  the  lease  were  covered  with  growing 
wood  are  not  excepted,  but  pass  to  the  lessee.     Legh  v.  Heald,  1  Barn.  &  Adol.  622. 

Under  a  lease  of  premises,  together  with  all  ways  appertaining,  Koystra  v. 

or  with  any  parts  thereof  used  or  enjoyed,  a  right  of  way  was  Lucas,  5  Barn. 

held  to  pass,  although  not  expressly  mentioned,  upon  proof  that  ^  ~*  83&o 

it  was  used  with  the  premises  at  the  time  the  lease  was  granted.  506  .  'se^  ^de 

2  Barn.  &  C.  96.    5  Dow.  &  Ry.  287. 

Where  a  material  word  appears  to  have  been  omitted  in  a  Wight  v. 

lease  by   mistake,   and  other  words  cannot  have  their  proper  Dixon,  i  Dow. 

effect  unles^  it  be  introduced,  such  lease  must  be  construed  as  if  l41-  147' 
that  word  were  inserted,  though  the  particular  passage  where  it 
ought  to  stand  conveys  a  sufficiently  distinct  meaning  without  it 

One  who  had  a  term  which  expired  on  the  llth  of  November,  Preecev. 

let  the  premises,  orally,  from  the  llth  of  September  to  the  llth  c°*ne, 

of  November  for  2707.  payable  immediately.    Held,  that  this  was  5      s'  24* 
a  lease  of  which  parol  evidence  might  be  given,  and  not  an 
assignment  requiring  writing. 

(L)  What  Certainty  is  requisite  to  Leases  for  Years  as 
to  their  Beginning,  Continuance,  and  Ending. 

Page  826. 

WHERE  there  is  a  proviso  in  a  lease  that  on  nonpayment  of  Reid  v.  Par- 
rent  the  term  shall  cease,  the  lessor  and  not  the  lessee  has  the  sons>  2  c^itt< 
option  of  determining  the  lease  upon  a  breach  made,  ^Moow^ 

8  Taunt.  241. 

The  express  terms   of  a  lease  cannot  be  controlled  by  the  Webb  v. 

™™ 


custom  of  the  country  ;  but  if  the  lease  be  entirely  silent  as  to     3  A 

the  time  of  quitting,  evidence  of  the  custom  of  the  country  may  74^™ 
be  given  to  fix  the  time. 

(S)  Of 


ADDENDA. 


Doe  v.  P>  ke, 
4  Maule  &  S. 
146. 


Williams  v. 
Sawyer, 
3  Bro.  &  B. 
70. ;  and  see 
2  Moo.  656. 


Copelaml  v. 
Watts,  1  Stark, 
96. 

Cornish  v. 

Searell, 

i  Mann.  &  Ry. 

703. 


Doe  v.  Gold- 
ing,  6  Moo. 
231. 


Doe  v.  God- 
win, 4  Maule 
&  S.265. 


(S)  Of  Surrenders  of  Leases  for  Years. 
Page  873. 

ALTHOUGH  the  surrender  of  a  life-estate  to  the  owner  of 
the  fee  is  as  between  the  parties  an  extinguishment  of  the  estate 
surrendered,  yet  it  may  have  continuance  to  uphold  a  prior  interest 
derived  under  it.  Therefore,  where  J.  B.  C.  having  a  lease  for 
three  lives  of  a  manor  where,  by  custom,  the  copyholds  were 
demisable  by  copy,  made  a  lease  for  years,  by  indenture  of  a  copy- 
hold tenement  to  defendant's  father,  and  afterwards  the  estate 
of  J.  B.  C.  was  surrendered  to  the  lord  of  the  fee,  who  made  a 
lease  of  the  manor  to  the  lessor  of  the  plaintiff:  held,  that  inas- 
much as  the  lease  to  defendant's  father,  though  not  warranted 
by  the  custom,  and  though  it  suspended  the  copyhold  tenure, 
was  nevertheless  good  to  pass  an  interest  to  him,  the  lessor  of 
the  plaintiff  could  not  avoid  the  same  during  the  continuance  of 
one  of  the  three  lives  in  the  lease  to  J.  B.  C.  notwithstanding 
the  surrender  of  that  estate. 

An  agreement  between  landlord  and  tenant  for  the  Tatter  to 
give  up  possession  and  the  former  to  take  the  stock,  Sfc.  at  a 
valuation,  and  to  make  compensation  for  fallows,  to  pay  all 
taxes,  and  permit  the  tenant  to  keep  possession  of  part  of  the 
messuage  and  some  of  the  outhouses  to  a  certain  day  without 
paying  rent  or  taxes,  was  held  to  operate  as  a  surrender  of  the 
term,  and  not  being  on  a  deed  stamp,  was  void. 

An  acceptance  of  a  surrender  of  a  lease  is  not  to  be  presumed 
from  the  rent  having  been  paid  by  a  third  person,  and  not  by 
the  original  tenant. 

A  surrender  of  a  lease  cannot  be  made  to  sequestrators  from 
the  Court  of  Chancery ;  it  must  be  to  the  lessor  or  party  legally 
entitled  under  him. 

(T.  2.)  Leases  when  forfeited. 
Page  884-. 

WHERE  a  lease  contained  two  clauses  of  re-entry,  the  one 
in  case  the  yearly  rent  of  300/.  was  in  arrear  thirty  days  after  it 
became  payable,  and  the  other  in  case  the  yearly  rent  was  in 
arrear,  which  was  stated  to  be  payable  half-yearly,  at  Lady-day 
and  Michaelmas,  it  was  held  that  the  landlord  had  a  right  to  re- 
enter  on  nonpayment  of  each  half-year's  rent,  as  the  former  clause 
contained  the  description  of  the  amount  to  be  annually  paid,  and 
the  latter  the  times  for  payment. 

Where  the  lessee  covenanted  to  pay  the  rent,  and  not  to 
assign  without  leave  of  the  lessor,  and  there  was  a  proviso  for 
re-entry  if  the  rent  was  in  arrear,  or  if  all  or  any  of  the  cove- 
nants thereinafter  contained  on  the  part  of  the  lessee  should  be 
broken,  and  there  were  no  covenants  on  the  part  of  the  lessee 
after  the  proviso,  but  only  a  covenant  by  the  lessor  that,  upon 

the 
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the  lessee  paying  the  rent,  and  performing  all  and  every  of  the 
covenants  hereinbefore  contained,  on  his  part  to  be  performed, 
he  should  quietly  enjoy ;  held,  that  the  lessor  could  not  re-enter 
for  breach  of  the  covenant  not  to  assign,  for  the  proviso  was 
restrained  by  the  word  hereinafter  to  subsequent  covenants,  and, 
though  there  were  none,  the  court  could  not  reject  the  word. 

A  lease  contained  a  proviso  for  re-entry  of  the  lessor,  and  that 
the  lease  should  be  void  on  the  lessee's  assigning  without  the 
licence  of  the  lessor.  The  lessee,  in  January  1825,  executed  a 
lease,  which  purported  to  convey  all  his  real  and  personal  estate 
to  trustees,  for  the  benefit  of  his  creditors.  In  April  1825,  a 
commission  of  bankrupt  issued  against  the  lessee,  and  he  was  duly 
declared  a  bankrupt;  it  was  held  that  the  deed  of  January  1825 
was  an  act  of  bankruptcy  and  void,  and  that  it  did  not  operate 
as  a  valid  assignment  of  the  tenant's  interest  in  the  lease,  and 

O 

therefore  that  there  was  no  forfeiture. 

Where  a  lease  contained  a  proviso  that  if  the  rent  was  in  ar- 
rear  for  twenty-one  days  the  lessor  might  re-enter,  though  no 
legal  or  formal  demand  should  be  made,  it  was  held,  that  the  rent 
having  been  in  arrear  for  twenty-one  days,  the  lessor  might  main- 
tain ejectment,  without  actual  re-entry  or  demanding  the  rent. 

Where  a  lease  of  coal-mines  reserved  a  royalty  rent  for  every 
ton  of  coal  raised,  and  contained  a  proviso  that  the  lease  should 
be  void  altogether  if  the  tenant  should  cease  working  at  any 
time  within  two  years,  after  the  working  had  ceased  more  than 
two  years,  the  lessor  received  rent ;  it  was  held  that  a  tenancy 
from  year  to  year  was  not  thereby  created,  as  the  lease  was  not 
absolutely  void  by  the  lessee's  ceasing  to  work,  but  voidable  only 
at  the  option  of  the  lessor,  and  that  he  might  avoid  the  lease  upon 
any  cessation  to  work,  commencing  two  years  before  the  day 
of  the  demise  in  the  ejectment. 

A  proviso  for  re-entry,  if  the  tenant  make  default  in  perform- 
ance of  any  of  the  clauses  by  the  space  of  thirty  days  after 
notice,  applies  only  to  non-performance  of  affirmative  covenants, 
not  of  negative  covenants. 


Doe  v.  Powell, 
5  Barn.  &  C. 

308. 


Doe  v.  Mas- 
ters, 2  Barn. 
&  C.  490. ; 
4  Dow.  &  Ry. 
45.;  and  see 
6M.  &S.121. 

Doe  v.  Bancks, 
4  Barn.  &  A. 
401. 


Doe  v.  Mar- 
chetti,  1  Barn. 
&Adol.  715. 


(U)  Of  the   Renewal  of  Leases,  by  whom   and  for 
whose  Benefit. 

Page  890. 

W  HERE  the  assignee  of  a  lessor  of  a  lease  for  lives,  renewable   Trant  v. 
for  ever  on  payment  of  a  fine  certain,  gave  notice  to  pay  the  renewal   Dwyer,  i  Dow. 
fines,  and  of  breaches  of  covenant  by  encroachment,  tyc.,  upon   <v' £•  g2™- . 
the  latter  of  which  a  long  correspondence  took  place,  it  appearing  jjt  g.  n> 
that  the  tenant  was  always  willing  to  pay  the  fines,  although  no 
tender  had  been  made  ;  it  was  held  that  the  neglect  to  pay  them 
for  three  years  was  not,  under  the  circumstances,  unreasonable, 
and  that  the  tenant  was  entitled  to  a  renewal,  reserving  the  rights 
of  the  lessors  as  to  collateral  matters. 

Where 


1024  ADDENDA. 

Higgins  v.  Where  a  lease  not  warranted  by  a  power  is  granted  by  a 

Rose,  5  Bligh,    tenant  for  life,  containing  a  covenant  for  perpetual  renewal,  the 

reversioner,  by  accepting  for  many  years  after  he  comes  into  pos- 

sion  the  rent  reserved  on  the  lease,  does  not  confirm  it  so  far  as 

to  make  the  covenant  of  renewal  binding  on  him. 


END  OF  THE  FOURTH  VOLUME. 


t*rihted  by  A.  Strahan,  Law-Printer  to  His  Majesty, 
Printers-Street,  London. 
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